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American  Decisions- 

VOL.  LTH. 


The  cases  re-reported  in  this  Volume  will  be  found 
originally  reported  in  the  following  State  Keports: 

Cttshino's  MABRACHmiicriii  BspoBTB.  -    -  YoIb.  9y  10.  1862. 

MIGHIOA3I  Bepobts.   ......    -Yol.  2.  1852. 

Mississippi  Bepobts. Yols.  23,  24,  25.  1852. 

MissouBi  BspoBTs. -Yols.  15. 16, 17.  1852. 

New  Hahpshibb  Bepobts. Yols.  24, 25,  26.  1852. 

Stockton's  New  Jebset  Bepobts.     -?    -  Yol.  1.  1852. 
Zabbtsktk's  New  Jebset  Bepobts.     -    -  Yol.  3.           1850-1852. 

New  YoBK  Bepobts.      .....    -Yols.  6,  7.  1852. 

Ibedell's  N.  Cabouna  Law  Bepobts.    ^  Yol.  13.  1852. 

Busby's  N.  Oabouka  Law  Bepobts.  —  Yol.  1.  1852. 

Ibedell's  N.  Cabolota  Equttt  Bepobts.  -  Yol.  8.  1852. 

Busbt's  N.  Oabouha  Equttt  Bepobts.  -  Yol.  1.  1852. 

Pebbstltabia  State  Bepobts.      ...  Yols.  18, 19,  20.  1852. 

liHODE  IsLAXP  Bepobts.    .    .    r    -    -Yol.  2.  1852. 

BiOHABDeoii's  S.  Oaboldca  Eq.  Bepobts.  Yols.  4,  5.  1852. 

BiOBABDsoii's  S.  Oabouka  Law  Bepobts.  Yols.  5, 6.  1852. 

Swab's  Tebbbssd  Bepobts.     -    -    -    -Yol.1.  1862. 
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SCHEDULE 

OF 

RBPOBTS  FROM  WHICH  GASES  HAVE  BEEN  SELECTED 

VOB   THX 

AMERICAN  DECISIONS. 


B«porto  srt  In  panatlMsei,  and  the  munlMr  of  th*  AnMricaa  DtdaloM  In  which  thtf 
M*  r»-nportMl  It  in  hmifj-itotd  latter. 


AukBAJfA-Hl  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21; 

(1  Stew.  &  P.)  21;  (1, 2,  3  Stew.  &  P.)  23;  (4,  5  Stew.  &.  P.)  24;  (5  Stew. 

&  P.,  and  1  Porter)  26;  (1,  2  Porter)  27;  (3, 4  Porter)  29;  (4,  5, 6  Porter) 

30;  (6.  7  Porter)  31;  (8.  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  9ii 

(4.  6)  39;   (6,  7)  41;  (7.  8)  42;  (9,  10)  44;  (11.  12)  46;  (13,  14,  15)  4% 

(15,  16)  50;  (17,  18)  52;  (18,  19)  54;  (20,  21)  56. 
Akkaxsas-(1,  2)  33;   (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8} 

44,  46;  (8,  9)  47;  (9.  10)  50;  (10,  11)  52;  (11,  12)  54;  (1%  13)  56. 
California— (1)  52,  54;  (2)  56. 
CoxNEcnctJT— (Kirby,  and  1, 2  Root)  1;  (1,2  Day)  2;  (3  Day)  3;  (4  Day)  4: 

(5  Day)  5;  (1)  6.  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26.  27;  (11)  27.  29;  (12)  30.  31;  (13)  33;  (13.  14)  35; 

(14)  36;  (15)  38,  39;  (16)  41;  (17,  18)  44;  (18)  46;  (19)  48;  (19.  20)  50. 

(20)  52;  (21)  54;  (21.  22)  56. 
Delaware— (1  Harr.)  23.  25,  26,  27;  (2  Harr.)  29,  30,  31,  33;   (4  Harr  ^ 

42.  44;  (5  Harr.)  4a 
Florida— (1)  44,  46;  (2)  48.  50;  (3)  52;  (4)  54,  56. 
Georgia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4, 5)  48;  (6.  7)  50;  (8.  9) 

52;  (9,  10)  54;  (11,  12)  56. 
Illinois— (Breese)  2;  (1  Scam.)  25.  26,  27.  28^  29.  30.  32.  33;  (2  Scam.) 

33,  35;  (3  Scam.)  36;  (3.  4  Scam.)  38;  (4  Scyn.)  39;   (1  Gilm.)  41; 

(2  Gilm.)  43;  (3  Gilm.)  44;  (4  GUm.)  46;  (5  Gilm.)  48.  50;  (11)  50;  (11, 

12)  52;  (12.  13)  54;  (13.  14).  56. 
IHDIAKA— (1  Blackf.)  12;  (2Blackf.)  18. 20. 21;  3  Blackf.  25,  26;  (4  Blackf.) 

28.  29.  30.  32;   (5  Blackf.)  32,  33,  35.  36;   (6  Blackf.)  36.  38.  39; 

(7  BlackL)  39, 41, 43;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2»  3)  54; 

(3)56. 
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2  Schedule. 

IowA<HMorri8)  39,  41,  43;  (1  O.  Greene)  46,  48,  50;  (2  G.  Greene)  52; 
(3 G.Greene)  54,  56. 

KiNTUOKY— (1  Sneed)  2;  (Handin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
•  (4  Bibb)  7;  (1  A.  K.  Manh.)  10;  (2  A.  K.  Manh.,  and  litt.  SeL  Gas.)  12; 
'3  A.  K.  Manh.,  and  1,  2  Litt)  13;  (3,  4  Litt)  14;  (I,  2  Mon.,  and  5 
l^tt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Manh.)  19;  (3,  4,  5  J.  J.  Manh.)  20;  (5,  6  J.  J.  Manh.)  22;  (7  J.  J. 
Manh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
85;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mod.)  43;  (6  B.  Mon.)  44;  (7  B.  Moo.)  45;  (7.  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56. 

Louisiana— (1,  2,  3  Mart)  5;  (3, 4  Mart)  6;  (5, 6, 7  Mart)  12;  (8, 9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  5  Mart., 
N.  S.)  16;  (6  Mart,  N.  8.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  35;  (17.  18,  19)  36;  (1  Rob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8.  9  Rob.)  41;  (10,  11,  12 
Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50;  (5  Ann.) 
52;  (6  Ann.)  54;  (7  Ann.)  56. 

Mains— (1  GreenL)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)25,26;  (12)28;  (13)29;  (14)30,31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)-41;  (26)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56. 

Maryland— (1>  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
5,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  BL  Ch„  and  2,  3  G. 
k  J.)  20;  (3  BL  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &  J.) 
25;  (6,  7G.  &  J.)  26;  (7  G.  &  J.)  28;  (8  G.  &  J.)  29;  (9  G.  A  J.)  31; 
(lOG.  &J.)32;  (11  G.  &  J.)  33,  35,  37;  (12G.  &J.)38;  (1  Gill)  39; 
(2  GUI)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  56. 

Massachusetto— (Quincy)  1;  (1)  2;  (2,  3,  4)  3;  (5,  6)  4;  (7,  8)  5;  (9,  10,  11) 
6;  (12,  13,  14)7;  (15,  16)8;  (17)9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.) 
15;  (4,  5  Pick.)  16;  (6  Pick.)  17;  (7.  8.  9  Pick.)  19;  (9,  10  Pick.)  20; 
(11,  12  Pick.)  22;  (12,  13  Pick.)  24;  (13,  14, 15  Pick.)  25;  (15,  16  Pick.) 
26;  (16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 
Pick.)  33;  (23  Pick.)  34;  (24  Pick.,  and  1.  2  Met)  35;  (2,  3  Met)  37; 
(3,  4,  5  Met)  38;  (5,  6,  7  Met)  39;  (7,  8  Met)  41;  (9,  10  Met)  43; 
(11,  12  Met)  45;  (12,  13  Met)  46;  (1,  2  Cush.)  48;  (3,  4  Gush.)  50; 
(5  Cosh.)  51;  (5,  6  Cush.)  52;  (6  Coah.)  53;  (7,  8  Cush.)  54;  (9  Cnsh.) 
55,  57;  (10  Cush.)  57. 

MioniOAN— (1  Doug.)  40,  41;  (^Doug.)  43,  45,  47;  (1)  48^  51,  53;  (2)  55, 
57. 

Minnesota— (1)  55. 

Mississippi— (Walker)  12;  (1  How.)  26,  28,  29, 31;  (2  How.)  32;  (3, 4  How.) 
34;  (4, 6  How.)  35:  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  &  M.) 
40;  (2,  3  a  ^  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  6,  7  S.  &  M.)  45;  (8,  9  S. 
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k  M.)  47;  (9,  10  S.  k  M.)  48;  (11  S.  k  M.)  49;  (12,  13  S.  ^  M.)  51; 

(13,  14  &  ft  M.)  53;  (23)  65,  57;  (24,  25)  57. 
Missouri— (1)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  2B,  29,  31;  (5)  31, 

32;  (6)  34,  35;   (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45;  (10,  11)  47; 

(11,  12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  16,  17)  57. 
New  Hampshieb— (1)  8;  (2)  9;  (3)  14;  (4)  17;   (5)  20,  22;   (6)  23,  25,  26; 

(7)  26,  28;  (8)  28,  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13) 
38;  (13,  14)  40;  (15,  16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20) 
51;  (21,  22)  63;  (22,  23,  24)  55;  (24,  25,  26)  57. 

New  Jbrset— (Coxe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  Soutii.)  7;  (2  Soath.)  8; 
(1  Halst)  10;  (2  Hakt.)  11;  (3  Hoist.)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  HaUt.)  19,  20;  (1  Sax.,  7  Halst)  21;  (1  Gr.,  1  Sax.,  7  Halst.)  22; 
(1  Sax.,  1  Gr.)  23;  (1,  2  Gr.)  25;  (2  Gr.)  27;  (3  Gr.)  28,  29;  (2Gr.  Ch.) 
29;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Harr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  k 

4  Harr. )  38;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)  41;  (1  Spenoer,  3  Gr. 
Ch.,.l  HaUt.  Ch.)  43;  (1  Spencer,  1  Halst  Ch.)  45;  (1  Zab.,  2  Halst 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57. 

New  York— U  2  Johns.  Gas.)  1;  (3  Johns.  Cas.,  1,  2  Cat  Cas.,  1,  2,  3  Cai.) 
2;  (1, 2, 3  Johns.)  3;  (4, 5  Johns.)  4;  (6,  7, 8  Johns.)  5;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2 Cow.)  14;  (3,  4, 

5  Cow.)  16;  (6Ck)w.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Pai..  1,  2  Weud.) 
19;  (2,  3  Wend.)  20;  (2  Pai.,  4,  5,  6  Wend.)  21;  (2, 3  Pai.,  6,  7,  8  Wend.) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10.  11  Wend.)  25; 
(4  Pai.,  11,  12,  13  Wend.)  27;  (5  Pai.,  13,  14  Wend.)  28;  J6  Pai.)  29; 
(15.  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  Pat,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  2t,  25  Wend.,  8  Pai.)  35;  (25.  26 
Wend.,  1,  2  HiU,  9  Pai.)  37;  (9  PaL,  2,  3  HUl)  38;  (10  Pai.,  4,  5,  6  Hill) 
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At^amw  t;.  Glask. 

(9  Oumra,  31S.] 
OowawjriB  of  Goods  m  vov  Boinn>  to  Maui  Tbhdse  to  Oabbue,  wIuh 
bftTing  no  l^gil  olaim  on  them  for  anything  betides  the  freight,  refoaee 
to  deliver  them  nnleee  m  farther  nun  is  first  paid,  where  the  ooniignee  is 
ready  to  pay  the  freight.  And,  in  an  action  of  trover  for  the  goods*  the 
carrier's  refossl  to  deliver  them  is  evidence  of  a  conversion. 

Tbotkb  brought  to  xecover  tbe  yalue  of  a  number  of  barrels 
of  dam  bait  which  was  shipped  by  Thomas  Donaldson  from 
Halifay  to  Boston  in  the  schooner  Boston,  consigned  to  the 
plaintiff.  On  the  arrival  of  the  yessel  in  Boston  tiie  bait  wap 
pnt  in  charge  of  the  defendants,  who  were  agents  of  the  owners 
of  the  vessel,  with  instroctions  not  to  deliver  the  same  untQ 
the  freight  on  the  goods,  and  also  the  passage  of  the  consignor's 
father,  who  came  on  the  vessel,  were  paid.  The  jury  found  for 
the  defendants,  and  the  plaintiff  excepted.  The  other  facts  are 
stated  in  the  opinion. 

F.  W.  Sawyer^  for  the  plaintiff. 

W.  BrigTiam,  for  the  defendants. 

By  Court,  MiTaAi^r,  7.  As  the  exceptions  state  that  the 
plaintiff,  at  the  trial,  admitted  (what  is  not  law)  that  unless  he 
had  made  a  tender  he  could  not  maintain  this  action,  he  seems 
to  have  lost  his  case  chiefly  by  his  own  fault  or  mistake;  and 
we  have  had  some  doubts  whether  he  is  entitled  to  relief.  But 
inasmuch  as  the  exceptions,  though  defectively  drawn  up,  show 
that  the  trial  proceeded  upon  an  erroneous  view  of  the  law,  we 
have  deemed  it  our  duty  to  set  aside  the  verdict. 
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If  the  defendanta  illegally  ^witiilield  the  goods  from  the 
plaintiff)  he  might  have  brought  an  action  of  asmimpsU  against 
them  9  as  well  as  this  action  of  trover.  And  in  that  action  all 
that  it  would  have  been  necessary  for  him  to  aver  and  prove 
would  have  been  his  readiness  to  pay  the  freight  upon  deUvery 
of  the  goods:  Peelers  y.  Opic,  2  Saund.  352,  note  8;  Porter  v. 
Bose,  12  Johns.  209  [7  Am.  Dec.  306];  Tinney  v.  Ashley,  15 
Pick.  546  [26  Am.  Dec.  620].  And  we  are  of  opinion  that  all 
which  it  was  necessary  for  the  plaintiff  to  prove,  in  order  to  main- 
tain this  action,  was  his  readiness  to  pay  freight  on  the  goods 
upon  their  being  delivered  to  him,  and  tiie  defendants'  refusal 
to  deliver  them  unless  something  more  should  be  first  paid. 
There  was  no  special  contract,  so  far  as  these  exceptions  diow, 
respecting  the  payment  of  freight,  nor  any  agreement,  between 
the  consignor  and  the  carriers,  that  the  goods  should  be  held 
to  secure  payment  for  the  passage  of  a  third  party.  The  pay- 
ment of  tiie  freight  and  the  delivery  of  the  goods  were,  there- 
fore, concomitant  acts,  which  neither  party  was  obliged  to 
perform  unless  the  other  was  ready  to  perform  the  correlative 
act:  Tate  v.  Meek,  2  Moore,  278;  S.  0.,  6  Taunt.  280;  Fates  v. 
BailsUm,  2  Moore,  294;  S.  C,  8  Taunt.  293;  3  Chit  Law  of 
Com.  &  Man.  417;  Angell  on  Carriers,  sec.  384. 

It  is  said  by  Chancellor  Kent  that  if  the  master  of  a  vessel 
refuses  to  deliver  goods  for  other  cause  than  the  non-payment 
of  freight,  he  can  not  avail  himself  of  the  want  of  a  tender: 
8  Eenfs  Com.,  7th  ed.,  281.  The  same  law  must  apply  to  the 
owners  of  a  vessel  and  to  their  agents. 

In  the  present  case  the  defendants  refused  to  deliver  the 
goods  unless  the  plaintiff  would  pay,  in  addition  to  the  freight, 
for  the  passage  of  the  consignor's  father,  who  came  in  the  vessel 
that  brought  the  goods.  And  a  refusal  to  give  up  properly, 
except  on,  a  condition  which  the  party  holding  it  has  no  right 
to  impose,  is  evidence  of  a  conversion:  Davies  v.  Vernon,  6  Ad. 
&  El.,  N.  S.,  443. 

On  a  new  trial  the  jury  should  be  instructed  that  if  the 
plaintiff  was  ready  to  pay  freight  upon  having  the  goods  di*- 
livered  to  him,  and  the  defendants,  having  no  legal  claim  on  the 
goods  for  anything  besides  the  freight,  refused  to  deliver  them 
unless  a  further  sum  should  be  first  paid,  then  the  plaintiff  v^as 
not  bound  to  make  any  tender  to  the  defendants,  and  their 
refusal  to  deliver  the  goods  was  evidence  of  a  conversion  of 
them. 

Verdict  set  aside,  and  a  new  trial  granted. 
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GoNYKBSiON,  What  CoirsTiTUTBS:  See  Harher  t.  Demem,  62  Am.  Dm.  e7ft 
note  680;  BagsdaU  t.  WiiUams,  49  Id.  406,  note  406;  Clark  ▼.  WhUaher,  48 
Id.  160;  ScoU  ▼.  PerlAnB,  Id.  470;  ZcuAary  v.  Pace,  47  Id.  744,  note  746; 
Lowe  V.  MiOer,  46  Id.  188;  PaUee  v.  {?*imorc,  46  Id.  385;  LetU%Y.  Chambert, 
44  Id.  63;  Iree  ▼.  MaUhews,  Id.  498;  BurdiU  v.  JJtin^  43  Id.  288,  note  292, 
where  prior  cases  are  collected;  HaH  v.  SUnner,  42  Id.  600.  The  refosal 
of  a  common  carrier  to  deUver  goods  unless  a  farther  sam,  which  he  has  no 
right  to  chai^,  be  first  paid  is  evidence  of  a  conversion:  Biehard&on  t.  Bkk, 
104  Mass.  169,  citing  the  principal  case. 

Whxbb  Bailbb  Eetusbs  to  Deuyeb  Goods,  giving  a  different  reason 
than  that  he  has  a  lien  on  them  for  his  debt,  and  does  not  mention  his  lien, 
it  is  evidence  of  conversion:  WhUloek  v.  Heard,  48  Am.  Dec.  73. 

OwvzR  OF  Propxftt  is  hot  Bookd  to  Tbvdbk  Patmbnt,  if  he  is 
ready  to  pay  what  is  due  upon  it  on  delivery  to  him:  Stkkney  t.  Allen,  10 
Gray,  356,  citing  the  principal  case.  Where  one  party  to  a  contract  refuses 
to  do  what  he  has  agreed  to  do,  the  other  party  need  not  formally  offer  to  do 
what  he  has  engaged  to  do;  readiness  to  do  it  is  all  that  he  need  allege:  Cook 
V.  DoggeU^  2  Allen,  440;  Smith  v.  BoeUm  S  Me.  B.  B.,  ^  U.  273;  PeOke 
V.  BoUon  S  A.  B.  B.  Co,.  112  Mass.  509,  aU  citing  the  principal  < 


FOSTEB   V.   PeIBBB. 

[0  OuiBZVO,  343.] 

Glausx  nr  Liasb  that  Owner  shall  not  bs  Liable  **tob  Ant  Rbpaibs 
whatsoever  on  said  premises  during  the  term,  the  house  being  now  in 
perfect  order,"  has  respect  to  its  condition  as  an  edifice  in  perfect  re* 
pair,  and  not  to  the  present  or  f  utnre  state  of  the  air  within  it. 

Iv  SxALBD  Lkask  ot  Houbb  FOB  Pbivatb  Rbsidenob  there  is  no  implied 
covenant  that  it  is  reasonably  fit  for  habitation. 

Debt  for  rent  resenred  in  a  lease  signed  and  sealed  bj  the 
parties.  The  defendant  offered  eyidence  to  show  that  about 
the  time  he  went  into  the  occupation  of  the  premises  a  noisome 
and  filthy  stench  existed  in  the  house,  which  rendered  it  dis- 
agreeable to  the  inmates  and  injurious  to  their  health,  and  that 
this  stench  continued  up  to  the  time  that  he  removed  from  the 
house.  Upon  his  removal  from  the  premises  the  defendant 
notified  the  plaintiff  that  he  should  no  longer  pay  rent  under 
the  lease,  alleging  that  the  house  had  become  untenantable. 
The  other  facts  api>ear  from  the  opinion. 

F.  L.  Batchelder,  for  the  plaintiff. 

8.  C.  Maine,  for  the  defendant. 

By  Court,  Mbtoalf,  J.  As  the  jury  returned  a  verdict  for  the 
plaintiff^  it  must  be  taken  as  found  by  them  that  he  did  not 
know  of  the  nuisance  when  he  demised  the  house,  and  that  ha 
was  not  guilty  of  any  fraud  on  the  defendant. 
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There  wexe  two  other  question  in  the  case:  first,  whether  hy 
the  terms  of  the  lease  the  plaintiff  warranted  that  the  house 
was  reasonably  fit  for  habitation.  The  court  ruled  that  he  did 
not;  and  we  are  of  opinion  that  the  ruling  was  right  The 
words  of  the  lease,  on  which  this  question  arises,  were  these: 
'*  It  is  understood  and  agreed  that  the  owner  shall  not  be  called 
upon  or  liable  for  any  repairs  whatsoever  on  said  premises  dur- 
ing the  term;  the  house  being  now  in  perfect  order."  It  seems 
dear  to  us  that  this  clause  refers  only  to  repairs.  It  states,  in 
effect,  that  the  bouse  was  in  such  a  condition  thitt  no  repairs 
would  be  necessary  during  the  term  of  three  years,  unless  some 
casualty  should  make  them  necessary.  And  by  another  pro- 
vision in  the  lease  the  lessor  was  to  bear  the  loss  caused  by 
casualties.  The  agreement  that  the  house  was  ''in  perfect 
ordeic"  had  respect  to  its  condition  as  an  edifice  in  perfect  re- 
pair, and  not  to  the  present  or  future  state  of  the  air  within  it. 

The  second  question  was,  whether  there  is  an  implied  cov- 
enant, in  a  sealed  lease  of  a  house  for  private  residence,  that  it 
is  reasonably  fit  for  habitation.  The  court  refused  to  instruct 
the  jury  that  there  is  any  such  implied  covenant  in  such  a  case. 
And  it  is  well  settied,  by  authority,  that  there  is  not. 

This  question  has  been  discussed  in  numerous  recent  cases  in 
England.  But  it  is  unnecessary  to  refer  to  more  than  one  of 
them,  viz..  Hart  v.  Windsor,  12  Mee.  &  W.  68,  decided  by  the 
court  of  exchequer  in  1844.  In  that  case,  Mr.  Baron  Parke, 
after  reviewing  all  the  previous  cases,  clearly  states  the  law  on 
this  point,  and  the  grounds  of  it.  And  as  his  views  are  per- 
fectly satisfactory  to  us,  we  shall  merely  quote  the  following 
passages  from  his  opinion:  **  It  is  clear  that,  from  the  word 
*  demise,'  in  a  lease  under  seal,  the  law  implies  a  covenant — in  a 
lease  not  under  seal,  a  contract — ^for  titie  to  the  estate  merely; 
that  is,  for  quiet  enjoyment  against  the  lessor  and  all  that  come 
in  under  him,  by  title,  and  against  all  others  claiming  by  title 
paramount  during  the  term ;  and  the  word  *  let,'  or  any  equivalent 
words,  which  constitute  a  lease,  have  no  doubt  the  same  effect, 
but  no  more:  Shep.  Touch.  1G5, 167.  There  is  no  autl^ority  for 
saying  that  these  words  imply  a  contract  for  any  particular 
estate  of  the  property  at  the  time  of  the  demise;  and  there  are 
many  which  clearly  show  that  there  is  no  implied  contract  that 
the  property  shall  continue  fit  for  the  purpose  for  which  it  is 
demised;  as  the  tenant  can  neither  maintain  an  action,  nor  is  he 
exonerated  from  the  payment  of  rent,  if  the  house  demised  is 
blown  down  or  destroyed  by  fire:  Monk  y.  Cooper.  2  Stra.  768; 
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Bdfour  V.  Weston^  1  T.  R.  810;  and  Pindar  v.  Ainstey,  there 
cited;  or  gained  upon  by  the  sea:  Tavemer^s  Case,  1  Dyer,  56a; 
or  the  occupation  rendered  impracticable  by  the  king's  ene- 
mies: Paradine  v.  Jane,  Al.  26;  or  where  a  wharf  demised  was 
swept  away  by  the  Thames:  Carter  v.  Cummins,  cited  in  1  Ch. 
Gas.  84.  In  all  these  cases,  the  estate  of  the  lessor  continues; 
and  that  is  all  the  lessor  impliedly  warrants.  It  appears,  there- 
fore, to  us  to  be  clear,  upon  the  old  authorities,  that  there  is  no 
implied  warranty  on  a  lease  of  a  house  or  of  land,  that  it  is  or 
shall  be  fit  for  habitation  or  cultivation."  **  We  are  all  of 
opinion,  for  these  reasons,  that  there  is  no  contract,  still  less  a 
condition,  implied  by  law,  on  the  demise  of  real  property  only, 
that  it  is  fit  for  the  purpose  for  which  it  is  let.  The  principles 
of  the  common  law  do  not  warrant  such  a  position;  and  though, 
in  the  case  of  a  dwelling-house  taken  for  habitation,  there  is  no 
apparent  injustice  in  inferring  a  contract  of  this  nature,  the 
same  rule  must  apply  to  land  taken  for  other  purposes — ^for 
building  upon,  or  for  cultivation;  and  there  would  be  no  limit 
to  the  inconvenience  which  would  ensue.  It  is  much  better  to 
leave  the  parties,  in  every  case,  to  protect  their  interests  them- 
selves by  proper  stipulatwis,  and  if  they  really  mean  a  lease  to 
be  void,  by  reason  of  any  unfitness  in  the  subject  for  the  pur- 
pose intended,  they  should  express  that  meaning.'' 

The  decision  in  the  foregoing  case  has  been  recognized  by  the 
English  court  of  common  pleas,  in  Surplice  v.  Famsworth,  7 
Man.  &  G.  576;  by  the  supreme  court  of  New  York,  in  Cleves 
V.  WiUoughby,  7  Hill,  83;  and  is  referred  to  as  the  settled  law  in 
Addison  on  Con.  412;  Archb.  Land.  &  Ten.  67,  158;  and  1 
Piatt  on  Leases,  613. 

In  the  cases  which  were  cited  for  the  defendant  (except  two  or 
three  nisi  prius  decisions,  which  are  virtually  if  not  directly 
overruled  by  Hart  v.  Windsor,  12  Mee.  &  W.  68),  in  which 
tenants  have  been  allowed  to  withdraw  themselves  from  the 
tenancy,  and  to  refuse  payment  of  rent,  there  was  either  fraudu- 
lent or  erroneous  description  of  the  demised  premises,  or  they 
became  uninhabitable  by  the  wrongful  act  or  omission  of  the 
lessor. 

Judgment  for  the  plaintiff. 

Thkbb  is  No  Cotksajst  Implied  by  Law  that  premises  leased  are  or 
■hall  remain  in  condition  saitable  to  be  occupied  for  the  purpose  for  which 
they  are  demised:  TFeOef  ▼.  C(Mt^M,  3  Gray,  326;  I^eavitt  v. /%<c/ier,  10  Allen, 
121;  Boyce  v.  Chiifgenkeim,  106  Mass.  202,  all  dting  the  principal  < 
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OoYBVAins  TO  Repair:  See  Beach  t.  Crain,  49  Am.  Deo.  809,  note  374» 
where  thiB  subject  is  oooBidered. 

VA  Lkass  doss  kot  IicPLT  Ant  Pabtioulas  State  or  the  Pbopebtt 
Let,  or  that  it  shall  continne  fit  for  the  purposes  for  which  it  is  let;  unless 
otherwise  stipulated,  the  tenant  takes  the  prenuses  as  they  are,  and  must  pay 
the  rent  for  the  term.  Bat  this  rale  applies  only  to  premises  which,  by  the 
terms  of  the  lease,  have  passed  oat  of  the  control  of  the  landlord  into  the 
exdasive  possession  of  the  tenant.  Where  a  portion  of  a  building  is  let,  and 
the  tenant  has  rights  of  passage-way  over  staircases  and  entries  in  common 
witii  the  landlord  and  the  other  tenants,  there  is  no  sach  leasing  as  will 
exonerate  the  landlord  from  all  responiiibility  for  the  safe  condition  of  that 
portion  of  which  he  still  retains  control,  and  which  he  in  boond  to  keep  in 
repair;  as  to  sach  portions  he  still  retains  the  responsibilities  of  a  general 
owner  to  all  persons,  including  the  tenants  of  his  building:^  Xooncy  ▼.  M^ 
LeaUf  129  Mass.  35,  citing  the  principal  case. 


Button  v.  Woodman, 

(0  OdOOVO,  355.] 

Where  Question  befobb  Jury  is  whether  B.  n  Liable  as  Pabikxb 
on  a  note  signed  by  B.  &  Ca,  evidence  that  Au's  credit  was  bad  until  he 
commenced  business  under  the  firm  name  of  A.  &  Ca  is  entirely  irrel- 
evant. 

EviDKNCK  Admissible  Only  on  Assumption  of  Exibtenoe  of  Copabt- 
NERSHiP  is  clearly  incompetent  when  offered  for  the  purpose  of  proving 
the  existence  of  the  partnership. 

On  Rb-examination  of  Witness,  He  can  not  be  Questioned  in  refer- 
ence to  matters  not  inquired  into  on  lus  cross-examination. 

Former  Judgment  between  Same  Parties  is  Admtsstble  in  Evidenos 
in  an  action  pending  between  them,  if  it  appears  that  the  fact  sought  to 
be  proved  by  the  record  was  actually  passed  upon  by  the  jnry  in  finding 
their  verdict  in  the  former  suit.  Hence,  where  the  fact  sought  to  be 
proved  is  that  A.  and  B.  were  copartners  imder  the  firm  name  of  A.  & 
Co.  at  the  time  when  the  note  in  suit  was  given  in  the  name  of  that 
firm,  a  former  judgment  obtained  by  the  same  plaintifis,  against  A.  and 
B.  on  a  note  executed  at  the  same  time  with  the  note  in  suit,  and  in 
the  same  firm  name,  is  admissible,  though  not  conclusive,  evidence. 

All  Admissions  Arising  or  Fairly  to  be  Inferred  from  Aoquiescenoe 
of  a  party  are  competent  evidence.  Therefore,  in  a  suit  against  A.  and 
B.  as  copartners,  under  the  firm  name  of  A.  k  Co.,  on  a  note  signed  in 
the  firm  name,  a  letter  written  by  the  purchasing  agent  of  the  firm  to 
B.,  informing  him  that  A.  had  stated  to  the  writer  that  a  copartnership 
had  been  formed  between  A.  and  B.,  and  that  he  wrote  to  asoertain 
whether  R  was  really  responsible  for  goods  bought  for  the  firm's  store, 
stating  that  the  proceeding  was  rendered  necessary  from  the  fact  that  a 
credit  was  then  needed  to  carry  on  the  business  successfully,  and  adding 
that  he  wrote  the  letter  with  the  knowledge  of  A.,  is  competent  evidence 
to  be  submitted  to  tiie  jury  in  connection  with  other  evidence  to  prove 
the  copartnership,  although  the  letter  was  never  answered  by  B.,  when 
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after  the  leUer  was  writUut  the  writer  had  a  converaation  with  B.  in 
referenoe  to  it,  in  which  he  again  asked  B.  if  he  was  a  partner  in  the 
firm  of  A.  &  Co.,  and  B.  said  he  would  neither  admit  nor  deny  it.  Bnt 
without  this  snhsequent  oonTersation  the  letter  would  not  have  heen  ad- 
missible. 

Assumpsit.  The  letter  referred  to  in  the  opinion  is  as  follows: 
"  I  learn  from  your  brother,  I.  F.,  that  you  have  formed  a  co- 
partnership with  him,  and  contemplate  coming  to  this  city  to 
assume  an  active  part  in  the  concern.  As  there  has  been  no 
public  announcement  made  to  that  effect,  and  as  you  are  not 
here,  I  have  written  to  ascertain  if  you  consider  yourself  really 
responsible  as  one  of  the  partners  for  the  payment  of  the  goods 
bought  for  this  store.  This  proceeding  is  rendered  necessaiy 
from  the  fact  that  you  ;will  need,  or  at  least  do  need  now,  a 
credit,  in  order  to  cany  on  the  business  successfully.  I  write 
this  with  the  knowledge  of  your  brother,  feeling  that  it  is  for 
the  interest  of  this  concern  to  know  whether  you  wish  to  be  con- 
sidered as  a  partner,  and  are  willing  to  assume  the  responsibili- 
ties as  such.''    The  other  facts  appear  from  the  opinion. 

J.  A.  Laring,  for  the  plaintiffs. 

H.  JeweU,  for  the  defendant  E.  W.  Woodman. 

By  Court,  Bigelow,  J.  This  is  an  action  of  assumpsit  to  re- 
cover the  amount  of  a  promissoiy  note  dated  October  26, 1848, 
signed  ''  I.  F.  Woodman  &  Company."  The  plaintiffs  claimed 
to  recover  against  I.  F.  Woodman  and  £.  W.  Woodman,  the 
two  defendants,  upon  the  ground  that  they  were  copartners  in 
business  at  the  time  the  note  was  given,  under  the  firm  of  I. 
F.  Woodman  &  Co.  No  service  was  made  on  I.  F.  W.,  and  the 
only  question  tried  before  the  jury  was,  whether,  at  the  time 
aforesaid,  £.  W.  Woodman  was  a  copartner,  and  so  liable  on 
the  note.  Various  exceptions  were  tcJcen  to  the  rulings  of  the 
judge  at  the  trial,  all  of  which  relate  to  the  competency  of 
evidence. 

1.  The  plaintifis  sought  to  prove  that  in  the  summer  of  1848, 
and  untLL  I.  F.  Woodman  commenced  business  under  the  firm 
of  I.  F.  Woodman  &  Co.,  his  credit  in  the  market  was  bad. 
This  testimony  was  rejected  by  the  judge,  and  we  think  rightly; 
because  it  had  no  tendency  to  prove  the  issue  before  the  jury, 
and  was  entirely  irrelevant.     The  credit  of  I.  F.  Woodman  had 

*no  bearing  on  the  question  of  the  liability  of  E.  W.  Woodman 
as  a  coi>artner. 

2.  The  judge  also  rightly  rejected  all  the  statements  made 
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by  the  witness  Thuiston  to  the  plaintifb,  as  to  the  connection 
of  E.  W.  Woodman  with  I  •  F.  Woodman;  and  all  inqniiies 
made  by  the  plaintifiEs  of  Thurston,  as  to  the  credit  of  said  firm 
and  the  persons  of  whom  it  was  composed;  and  also  all  the 
statements  made  by  I.  F.  Woodman  to  Thurston,  and  by  him 
repeated  to  the  plaintiffs;  because  no  proper  foundation  was 
laid  to  render  such  evidence  admissible  as  against  £.  W.  Wood- 
man. The  authority  of  Thurston  and  of  I.  F.  Woodman  to 
bind  E.  W.  Woodman  by  their  statements  and  declarations  de- 
pended entirely  upon  the  existence  of  the  copartnership.  Until 
that  was  proved,  E.  W.  Woodman  was  not  shown  to  have  had 
any  connection  with  either  of  them;  and  as  that  was  the  very 
point  in  controversy  before  the  jury,  to  be  determined  by  their 
verdict,  evidence  which  could  be  admissible  only  upon  the  as- 
sumption of  the  existence  of  the  copartnership  was  clearly 
incompetent,  when  offered  to  prove  the  fact  upon  which  its 
competency  depended:  1  Greenl.  Ev.,  sec.  177;  CoUyer  on 
Part.  454;  TuUle  v.  Cooper,  5  Pick.  414;  BMnm  v.  WiUard,  6 
Id.  464. 

8.  So,  too,  the  question  put  by  the  plaintiffs  to  their  witness 
Thurston,  upon  his  re-examination,  in  relation  to  a  conversation 
between  him  and  I.  F.  Woodman,  was  properly  excluded,  be- 
cause it  does  not  appear  that  any  such  conversation  was  inquired 
into  by  the  defendants  on  cross-examination. 

4.  The  next  exception  is  founded  on  the  refusal  of  the  judge 
to  admit  in  evidence  a  former  judgment  between  the  same  par- 
ties, in  which  the  plaintiffs  recovered  against  the  same  defend- 
ants, as  copartners,  upon  a  promissory  note  signed  I.  F.  Wood- 
man &  Co.,  bearing  date  December  2,  1848.  We  consider  the 
rule  well  setUed  in  this  commonwealth,  that  to  render  a  former 
judgment  between  the  same  parties  admissible  in  evidence,  in 
another  action  pending  between  them,  it  must  appear  that  the 
fact  sought  to  be  proved  by  the  record  was  actually  passed  upon 
by  the  jury  in  finding  their  verdict  in  the  former  suit.  It  is 
not  necessary  that  it  should  have  been  directiy  and  specifically 
put  in  issue  by  the  pleadings,  but  it  is  sufiicient  if  it  is  shown 
that  the  question  which  was  tried  in  the  former  action  between 
the  same  parties  is  again  to  be  tried  and  setUed  in  the  suit  in 
which  the  former  judgment  is  offered  in  evidence.  And  parol 
evidence  is  admissible  to  show  that  the  same  fact  was  submitted  to 
and  passed  upon  by  the  jury  in  the  former  action;  because,  in 
many  cases,  the  record  is  so  general  in  its  character  that  it  could 
not  be  known  without  the  aid  of  such  proof  what  the  precise 
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matter  in  controversy  was  at  the  trial  of  the  former  action: 
Standish  v.  Parker,  2  Pick.  20  [13  Am.  Dec.  893];  Parker  v. 
Slandish,  3  Id.  288;  Parker  v.  Thompson,  Id.  429;  Spooner  t. 
Davis,  7  Id.  147;  Eastman  v.  Cooper,  15  Id.  276,  280  [26  Am. 
Dec.  600].  Applying  these  well-settled  principles  to  the  case  at 
bar,  it  will  be  found  that  the  judgment  offered  in  evidence  by 
the  plaintiffs  falls  clearly  within  them,  and  ought  not  to  have 
been  excluded  by  the  judge.  The  fact  which  the  plaintiffs 
sought  to  prove  was  that  a  copartnership  existed  between  I.  F. 
Woodman  and  E.  W.  Woodman,  under  the  name  of  I.  F. 
Woodman  &  Co.,  in  December,  1848,  at  the  time  the  note  in 
suit  was  given.  This  was  the  very  fact  in  dispute  between  the 
parties  at  the  trial.  The  judgment,  which  was  offered  in  proof 
of  this  fact  by  the  plaintiffs,  was  recovered  by  them  against  the 
same  defendants,  doing  business  under  the  same  firm  as  co- 
partners, and  upon  a  note  of  hand,  which  they  offered  to  show 
was  given  at  the  same  time  mth  the  note  in  suit.  The  fact  of 
copartnership  in  December,  1848,  was  the  fact  to  be  proved. 
It  was  essential  to  the  finding  of  the  former  verdict,  without 
proof  of  which  it  could  not  have  been  recovered.  It  is  there- 
fore admissible  in  evidence,  though  not  conclusive,  when  the 
same  question  is  again  to  be  tried  between  the  same  parties. 
The  principles  laid  down  and  illustrated  in  Easiman  v.  Cooper, 
vbi  supra,  are  decisive  of  this  point,  and  render  further  argu- 
ment and  authority  unnecessary. 

5.  The  remaining  exception  ia  founded  on  the  rejection  of  a 
letter  offered  in  evidence  by  the  plaintiffis,  written  by  Thurston, 
the  agent  of  I.  F.  Woodman  &  Co.,  to  the  defendant,  £.  W. 
Woodman.  We  think  it  very  clear  that  this  letter  would  have 
been  incompetent  to  affect  E.  W.  Woodman,  were  it  not  for  the 
conversation  respecting  it  between  him  and  Thurston  in  Boston, 
which  was  proved  by  the  plaintiffs.  There  is  a  marked  distinc- 
tion between  acquiescence  in  the  verbal  statement  of  others  and 
the  omission  to  answer  letters  written  to  a  party  by  third  per- 
sons: CommonweaKh  v.  Easiman,  1  Cush.  189,  215  [48  Am.  Dec. 
596].  The  former  renders  the.  statements  admissible,  while  the 
latter  does  not  make  the  letters  competent  evidence.  But  upon 
a  consideration  of  the  subject-matter  of  this  letter,  the  circum- 
stances under  which  it  was  written,  as  stated  by  E.  W.  Wood- 
man, the  information  which  it  conveyed  to  him,  that  his  name 
and  credit  were  being  used  in  the  firm  of  I.  F.  Woodman  &  Co. , 
the  direct  application  which  it  contains  to  him  to  give  a  reply, 
together  with  the  subsequent  conversation  with  Thurston  in 
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rc^fard  to  the  letter  and  its  contents,  accompanied  by  a  refusal 
on  the  part  of  the  defendant  to  admit  or  deny  the  fact  of  hia 
copartnership  with  I.  F.  Woodman,  we  are  of  the  opinion  that  it 
does  not  come  within  the  rule  excluding  letters  which  a  party 
has  omitted  to  answer,,  and  that  it  was  competent  evidence  to  be 
submitted  to  the  )ury,  in  connection  with  the  other  testimony 
relating  to  it.  It  falls  within  the  rule  which  renders  competent 
all  admissions  arising  or  fairly  to  be  inferred  from  the  aoqui* 
escence  of  a  party. 
Exceptions  sustained. 

Power  of  Pabtneb  to  Bqtb  CoPABncKB  bt  Note  m  Fibm  Name:  See 
IJcuniUon  v.  SummerBt  64  Am.  Dec.  509,  note  513,  where  other  oaoea  Are  col- 
lected. 

Declarations  or  Party  as  to  Partnership,  when  AnnrasTBLE  In  evi- 
dence against  him:  See  HamilUm  v.  8ummtr$^  54  Am.  Dec  509,  note51S|  and 
cases  there  collected. 

Declarations  of  Alleged  Partner  are  not  Admissible  as  against  other 
parties  to  prove  the  existence  of  the  partnership:  R6bm$  ▼.  Warde^  111  Mass. 
245;  Smith  v.  HvUU^  65  HL  407,  both  citing  the  principal  case. 

On  Re- examination  or  Witness  after  Cross-examination  he  may  be 
examined,  in  the  discretion  of  the  judge,  on  new  matters:  Clark  v.  Vwte,  90 
Am.  Dec.  53. 

Parol  Evidenoe  is  Admissiblb  to  Show  What  was  Decided  by  the 
jury  in  a  former  suit:  McDowell  ▼.  Langdcn,  3  Qray,  518;  Sawyer  v.  Wood- 
hury,  7  Id.  503;  Perkins  t.  Packer,  10  Allen,  24;  Barry  v.  Adams,  14  Id.  210; 
Burlew  v.  Sliannon,  99  Mass.  204;  lAUJUfield  v.  Huntress,  106  Id.  126;  Mer- 
riU  V.  Morse,  108  Id.  275;  WhiU  v.  Chase,  128  Id.  158;  Washington,  A.  d:  O. 
S,  P,  Co.  V.  Sickles,  24  How.  342,  all  citing  the  principal  case. 

The  principal  case  is  cited  in  Fearing  t.  Kimball,  4  Allen,  I27f 
to  the  point  that  the  introduction  of  the  letter  of  the  party  offering  it  wm 
admissible  wholly  on  the  ground  that  it  was  rendered  admissible  by  the  sab- 
sequent  verbal  statements  of  the  otiier  party  as  to  the  matter  contained  in 
It,  and  the  reason  why  he  did  not  answer  it. 


Gould  v.  Nobfolk  Lead  GoMPAinr. 

(9  OUSBDIO,  888.] 

Agent  Acting  under  Parol  Authoritt  is  Competent  WrrNsas  to  prora 
his  own  agency. 

Where  Agent  or  Corporation  is  Called  as  Witness  to  Prove  thai 
he  had  paid  numerous  drafts  on  the  company  not  previously  accepted  by 
it,  if  the  drafts  so  paid  may  be  presumed  to  be  still  in  existence,  they 
must  be  presumed  to  be  in  the  company's  possession,  and  notice  to  pro- 
duce them  must  be  given  to  it,  before  the  testimony  of  the  agent  can  be 
received. 
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Patmskt  of  Unaocspted  Drafts  on  Cobpobation,  bt  its  Aosnt,  is  not 
evidence  of  his  anthority  to  accept  drafts  upon  it.  The  anthority  to  pay 
drafts  applies  only  to  that  specific  class  of  transactions,  and  there  can 
not  be  implied  from  it  an  anthority  to  agree  to  pay  at  a  future  day. 

Evidence  that  Pebson  is  Genebal  Agent  of  Cobpobation  has  but  little 
tendency  to  show  that  he  has  authority  to  accept  drafts  for  it. 

Vote  of  Dibectobs  of  Cobpobation  ls  Writtkn  Instbumbnt,  and  must 
be  construed  by  its  terms  alone,  with  reference  to  the  subject-matter  to 
which  it  applies;  and  parol  testimony  is  not  admissible  for  the  purpose 
of  showing  the  sense  in  which  a  director  understood  it. 

Whebe  Auditob  is  Appointed  to  State  Account  between  Draweb  of 
Draft  sued  on  and  the  corporation  whose  agent  accepted  it  payable 
"  when  in  funds,**  after  a  certain  other  draft  was  paid,  his  report  that 
the  corporation  "were  in  funds"  is  a  statement  of  a&ct  within  the 
province  of  the  auditor  to  make,  and  is  prima/ade  evidence  of  the  fact. 

Witness  mat  be  Discbedited  bt  Evidence  that  Hk  has  Made  Differ^ 
ENT  Statement  on  a  former  occasion,  although  the  precise  words  used 
on  that  occasion  can  not  be  proved;  nor  need  he  be  first  asked  whether 
he  has  ever  testified  differently.  But  the  previous  statement  can  not  be 
used  to  prove  the  fact  to  be  as  then  stated  by  him. 

AssuHPSiT  on  a  draft  drawn  by  S.  Albert  Cox,  and  alleged  to 
have  been  accepted  by  the  defendants.  The  acceptance  was  in 
the  following  words:  '*  Accepted,  to  pay  when  in  funds,  after 
paying  draft  in  favor  of  Fulton  Iron  Foundry,  heretofore  ac- 
cepted. For  Norfolk  Lead  Co.  N.  Adams,  Agent."  The  de- 
fendants pleaded  the  general  issue^  and  denied — 1.  That  Adams 
had  authority  to  make  such  acceptance;  and,  2.  That  the  de- 
fendants were  ever  in  funds  to  pay  the  acceptance  according 
to  the  tenor  thereof.  The  jury  returned  a  verdict  for  the 
plaiTitiffs.    The  other  &cts  are  stated  in  the  opinion. 

J.  P.  Healy^  for  the  plaintiffs. 

L.  ISaxxm  and  E.  Choate,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  This  was  an  action  of  assumpsU  to 
recover  the  amount  of  a  draft  alleged  to  have  been  accepted  by 
the  defendants. 

The  suit  was  brought  May  15, 1848,  and  was  resisted  on  the 
grounds  that  Adams  had  no  authority  to  accept  the  draft  so  as 
to  bind  the  corporation;  and  secondly,  that  the  acceptance  was 
conditional,  and  the  corporation  had  not  received  funds  to  pay 
the  acceptance,  according  to  its  tenor.  Inasmuch  as  it  became 
necessary  to  ascertain  the  state  of  Cox's  accounts  with  the  de- 
fendants, the  account  was  referred  to  an  auditor,  whose  report 
is  a  part  of  the  case.  It  comes  before  the  court  on  various  ex- 
ceptions, taken  by  the  defendants. 
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1.  At  the  trial  in  the  court  of  common  pleas,  the  plaintiffb 
offered  Adams  as  a  witness,  to  prove  that  he  was  an  agent  of 
the  corporation,  and  as  such,  authorized  to  accept  the  draft  in 
question;  to  whi^h  the  defendants  objected.  The  court,  how- 
ever, overruled  the  objection,  and  permitted  him  to  testify  to 
his  agency  and  authority.  This,  we  think,  was  according  to  the 
rule  that  an  agent,  acting  under  a  parol  authority,  is  competent 
to  prove  his  own  agency  by  his  testimony;  a  rule  founded  on 
convenience  and  necessity,  and  supported  by  general  usage,  and 
it  does  not  come  within  any  of  the  exceptions  to  the  rule. 

2.  The  agent  testified  that  he  had  paid,  as  agent  of  the  com- 
pany, numerous  drafts  and  orders  drawn  on  them,  and  not 
previously  accepted  by  them.  This  evidence  was  objected  to, 
because  it  was  attempting  to  prove  the  contents  of  written  in- 
struments without  showing  their  loss  or  giving  notice  to  the 
defendants  to  produce  them;  and  because  Uie  payments  of  such 
drafts  had  no  tendency  to  prove  authority  to  accept  drafts.  The 
court  overruled  these  objections,  and  instructed  the  jury  that 
the  payment  of  a  draft  not  accepted  included  its  acceptance, 
and  therefore  was  evidence  of  an  authority  to  accept  drafts. 

As  to  the  first  part  of  the  objection,  it  is  obvious  that,  if  the 
drafts  were  thus  paid,  they  were  paid  by  the  corporation,  and 
for  their  account.  A  corporation  must  act  by  and  through 
agents,  directors,  or  trustees,  because  it  can  act  in  no  other  way. 
Perhaps  the  presumption  is  that  these  drafts,  having  been  so  paid, 
were  canceled  or  destroyed;  but  if  otherwise,  and  if  they  may 
be  presumed  still  to  exist,  it  is  to  be  presumed  that  they  are 
held  by  the  company,  and  could  be  produced  by  them,  and  so 
notice  to  produce  should  have  been  first  given.  If  the  case  de- 
pended upon  this  point,  we  should  say  sufficient  notice  for  this 
purpose. might  have  been  given  at  the  trial;  and,  in  a  new  trial, 
a  very  short  notice  would  probably  be  deemed  sufficient. 

3.  The  second  branch  of  this  objection  is  entitled  to  more 
consideration.  The  instruction  of  the  court,  that  the  payment 
of  a  draft  not  accepted  included  its  acceptance,  and  was  evi- 
dence of  an  authority  to  accept  drafts  upon  the  company,  was 
in  our  opinion  incorrect  in  point  of  law.  The  acceptance  of  a 
draft  is  an  executory  undertaking  to  pay  it  at  a  future  day,  and 
the  authority  to  make  such  an  agreement  is  not  incident  even  to 
the  authority  of  an  agent  to  purchase  and  pay  for  goods.  The 
authority  to  accept  is  one  of  a  very  high  character,  particnlarFy 
in  a  case  of  a  trading  corporation,  to  whose  business  credit, 
and  the  use  of  that  credit,  is  constantly  necessary.    It  has  been 
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aigaed  that  such  authoriiy  may  be  inferred  from  the  course  of 
trade,  and  the  payment  of  unaccepted  drafts  upon  the  company, 
on  other  occasions.  But  this  implication  does  not  follow  from 
such  payments;  for,  either  .the  agent  had  funds  of  the  company 
for  the  purpose  of  paying  such  drafts,  which  does  not  imply 
that  he  had  authority  to  pledge  their  credit,  or  he  paid  them  * 
from  his  own  funds,  relying  on  the  credit  of  the  company,  and 
their  previous  undertaking  and  liability  to  reimburse  him  for 
all  his  advances,  which  implies  no  authority  whatever  to  bind 
them  to  a  future  payment  of  money,  by  an  acceptance.  I  shall 
not  go  into  an  examination  of  the  cases  on  this  subject,  but  will 
refer  to  that  of  Webber  v.  WUliams  CoUege,  23  Pick,  302,  where 
the  question  was  much  considered,  and  many  cases  were  cited. 

The  case  of  Emerson  v.  The  Providence  Hat  Mfg.  Co. ,  12  Mass. 
237  [7  Am.  Dec.  66],  goes  to  the  point  that  constituting  one  a 
buying  and  selling  agent  of  a  trading  company  does  not  imply 
authority  in  him  to  give  the  negotiable  note  of  the  company. 

In  the  case  before  us,  the  agent,  by  accepting  the  draft,  bound 
the  corporation,  if  he  bound  them  at  all,  to  account  with  an- 
other person  than  Cox,  which  might  be  very  injurious  to  them, 
as  it  would  exclude  them  from  setting  off  what  might  be  due  to 
them  from  him.  The  authority  to  pay  drafts  applies  only  to  that 
specific  class  of  transactions,  and  therefore,  there  can  be  implied 
from  it  no  authority  to  agree  to  pay  at  a  future  day.  If  Adams 
paid  the  drafts  from  his  own  funds,  he  did  so  relying  on  his 
own  authority,  as  agent,  to  that  extent  to  reimburse  himself,  or 
on  the  subsequent  ratification  of  his  acts  by  the  company,  as 
otherwise  he  was  without  remedy;  for  no  man  can  make  himself 
the  creditor  of  another  without  his  consent,  express  or  implied* 
Without  such  consent  he  pays  in  his  own  wrong. 

4.  The  next  point  is,  that  the  plaintiffs'  counsel  was  permitted 
to  argue,  from  the  fact  that  the  agent  had  made  a  contract  with 
Cox  for  building  certain  machinery  for  the  defendants,  that  he 
was  authorized  to  pledge  the  credit  of  the  company  by  his  ac- 
ceptances. We  think  the  evidence  had  some  tendency  to  prove 
that  he  was  a  general  agent  of  the  defendants,  and  in  that  re- 
epect  was  competent,  though  certainly  it  was  very  remote.  The 
name  of  general  agent  might  imply  that  he  had  authority  to 
purchase  materials  for  carrying  on  the  defendants'  business,  but 
it  had  little  tendency  to  show  authority  to  accept  drafts  for 
them. 

5.  The  defendants  then  put  in  a  vote  of  the  directors  of  the 
corporation  that  the  proposition  of  Mr.  Cox  for  building  ma- 
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chineiy  be  referred  to  Mr.  Adams,  and  put  in  also  a  written 
proposition,  made  by  Ck>x,  which  was  different  from  the  terms 
of  the  contract  afterwards  executed  between  him  and  the  de- 
fendants; and  the  defendants'  counsel  asked  the  court  to  rule 
that  this  vote  was  a  sufficient  authority  to  Adams  to  make  and 
'execute  the  contract  which  was  finally  made,  and  therefore, 
had  some  tendency  to  show  an  authority  in  Adams  to*  pledge 
the  defendants'  credit.  But  the  court,  on  the  other  hand,  ruled 
that  the  Tote  of  the  directors  merely  authorized  Adams  to  con- 
sider and  report  upon  the  proposition,  and  not  to  make  a  con- 
tract. The  defendants  then  asked  leave  to  prove  by  the  direct- 
ors, who  had  sold  and  transferred  their  stock  in  the  company, 
that  they  understood  the  vote  to  confer  upon  Mr.  Adams  full 
authority  to  make  and  execute  the  contract.  This  the  court  re- 
fused to  do,  because  the  vote  was  in  writing.  This,  we  think, 
was  correct,  because  the  vote  was  a  written  instrument,  and 
must  be  construed  by  its  terms  alone,  with  reference  to  the  sub- 
ject-matter to  which  it  applies.  If  the  terms  of  the  vote  im- 
ported the  authority  to  make  the  contract,  no  parol  testimony 
was  necessary;  if  it  did  not,  such  testimony  could  not  be  com- 
petent to  control  and  vary  those  terms. 

6.  The  defendants'  counsel  objected  to  the  auditor's  report, 
because  it  stated  that  "  the  defendants  were  in  funds,"  and  re- 
quested the  court  to  rule  that  it  was  not  competent  for  the 
auditor  to  pass  upon  that  question,  and  that  that  part  of  the 
report  which  contained  such  statement  should  be  stricken  out; 
but  the  court  ruled  that  it  was  within  the  province  of  the  auditor 
to  pass  upon  that  question,  and  that  the  report  was  pn'mayacio 
evidence  of  the  facts  within  his  province  to  inquire  into. 

Now  what  does  this  objection  apply  to  ?  The  objection  is, 
that  the  auditor  expresses  an  opinion  upon  a  question  of  law,  a 
question  which  it  is  for  the  jury  to  pass  upon;  but  in  looking  at 
the  report  we  find  it  is  not  open  to  that  objection.  The  auditor 
was  appointed  to  state  the  account  between  Cox  and  the  defend- 
ants, to  see  what  money  he  had  earned  under  his  contract  with 
the  defendants,  and  what  money  of  his  was  in  their  hands  to 
answer  his  drafts  upon  them;  to  see  if  the  balance  in  their 
hands,  after  deducting  a  sufficient  sum  to  pay  the  Fulton  Iron 
Foundry,  was  sufficient  to  pay  this  draft  of  the  plaintiffs.  He 
found  that  the  balance  was  sufficient,  and  reported,  in  the  lan- 
guBge  of  the  acceptance,  that  they  were  in  funds;  that  is,  in  the 
condition  indicated  by  the  acceptance  as  that  in  which  their  lia- 
bility to  the  plaintiffs  should  take  effect.    This  result  depended 
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upon  the  ^tate  of  the  accouDts  between  the  parties,  and  was  a 
matter  of  fact,  not  the  expression  of  an  opinion.  It  was  not  an 
independent  substantive  statement  of  fact,  but  the  residt  of  the 
inquiry  which  he  was  directed  to  make  into  the  state  of  the  ac- 
counts, and  so  was  within  his  province.  The  items  of  the  ac- 
count from  which  this  result  was  drawn  were  submitted  at  the 
same  time  for  the  examination  of  all  parties,  by  which  the  cor- 
rectness of  such  result  could  be  readily  tested. 

7.  Edward  Crane,  one  of  the  directors  of  the  company,  was 
a  witness  introduced  at  the  hearing  before  the  auditor,  and  at 
the  trial  in  court,  by  the  defendants,  and  Charles  E.  Parsons 
was  called  by  the  plaintiffs,  and  testified,  at  the  trial,  that  Crane 
had  testified  concerning  the  same*  subject-matter,  on  another 
occasion,  in  a  certain  trial  between  other  parties;  and  he  stated 
substantially  what  his  testimony  then  was.  The  defendants' 
counsel  objected  to  the  admissibility  of  this  testimony,  because 
the  witness  could  not  state  the  precise  words  used  by  Crane  on 
that  occasion,  and  because  the  plaintiffs'  counsel  had  not  inter- 
rogated Crane,  while  upon  the  stand,  as  to  whether  he  had  ever 
testified  differently  from  what  he  then  testified.  These  objec- 
tions the  court  overruled,  and  we  think  very  properly.  This 
point  of  practice  is  well  settled,  and  the  ruling  conforms  en- 
tirely to  the  practice  in  this  commonwealth.  Evidence  respect- 
ing the  testimony  of  a  deceased  witness,  to  which  the  counsel 
taking  this  exception  manifestly  referred,  stands  upon  quite 
other  grounds.  If  it  is  practicable  to  show  the  precise  words 
of  the  deceased  person,  so  as  to  give  his  own  testimony  exactly, 
then  it  is  competent,  otherwise  not:  1  Greenl.  Ev.,  sees.  163, 
1C5.  But  the  present  case  depends  on  an  entirely  distinct  rule. 
It  is  substantially  an  impeachment  of  the  credibility  of  the  wit- 
ness. It  can  not  be  used  to  prove  the  facts  to  be  as  stated  by 
the  viritness  on  the  previous  occasion;  but  merely  to  show  that 
he  then  gave  a  different  account  of  the  same  transaction.  This 
affects  the  value  of  his  testimony.  It  shows  he  has  made  a 
statement  conflicting  with  the  one  he  gives  at  the  trial.  If 
under  oath  on  the  prior  occasion,  the  evidence  against  his  cred- 
ibility is  so  much  the  stronger,  but  it  is  not  necessary  that  he 
should  have  been  sworn.  The  fact  that  he  has  stated  the  facts 
differently  shovirs  either  a  failure  of  memory,  that  he  has  for- 
gotten what  he  once  knew,  or  else  it  shows  a  want  of  integrity, 
and  either  way  it  impairs  the  value  of  his  testimony.  But  it  is 
no  evidence  whatever  that  the  facts  are  as  he  formerly  stated; 
and  though  appeals  are  sometimes  made  to  a  jury  that  it  is  so, 
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it  is  the  proTinoe  of  the  court  to  infonn  them  that  it  is  not  so. 
As  to  requiring  a  witness  to  be  asked,  while  testifying  in  chief » 
whether  he  has  ever  made  a  different  statement,  as  a  basis  foi 
afterwards  contradicting  him,  that  is  the  English  rule,  but  we 
have  always  adopted  a  different  rule.  After  it  has  been  shown, 
however,  that  the  witness  has  made  conflicting  statements,  he 
may  be  recalled  for  the  purpose  of  explaining  or  reconciling 
tbem. 

These  are  all  the  grounds  necessary  to  be  considered.  The 
verdict  must  be  set  aside,  and  a  new  trial  had  in  this  court 

Exceptions  sustained. 

Agent's  AnrHoairr  can  not  bs  Establishsd  bt  his  Own  Dbglabatiohs: 
Bee  Haa-her  ▼.  Dement,  62  Am.  Deo.  670. 

Admissions  of  Agent  as  Evidence  against  htb  Pbincipal:  See  note  to 
Moore  ▼.  BeUie,  53  Am.  Deo.  773,  where  this  snbjeot  is  disciuaed  at  length. 

Evidence  that  General  Agent  Pbeviously  Paid  Dbapts  drawn  on  his 
principal  does  not  establish  the  fact  of  the  agent's  authority  to  accept  a  draft 
so  drawn:  Munroe  v.  Hoimee,  6  Allen,  203,  citing  the  principal  case. 

Auditob  mat  Report  whether  Acceptor  of  Draft  sued  on  was  in  funds 
or  not  at  a  particular  time:  CorbeU  v.  OreerUaw,  117  Mass.  174,  citing  the 
principal  case. 

Impeaching  Witness  bt  Proof  of  Gontradictort  Statements:  See 
Moore  v.  BettU,  53  Am.  Deo.  771;  StaU  v.  Cfeorge,  49  Id.  392,  note  396;  Sealp 
T.  State,  44  Id.  641,  note  649,  where  other  cases  are  collected.  A  witness 
may  be  discredited  by  proving  that  lie  has  made  different  statements  at  other 
times,  without  asking  him  if  he  made  such  contradictory  statements:  Day  t. 
Stickney,  14  Allen,  260;  Ryereon  ▼.  AbingUm,  102  Mass.  531;  Blahe  t.  Stod- 
dard,  107  Id.  112,  all  citing  the  principal  case. 

The  pringipal  case  is  cited  in  Blaekmer  ▼.  Davis,  128  Mass.  541,  to  the 
point  that  it  can  not  be  shown  by  extrinsic  parol  evidence  how  a  oontiiet, 
when  made,  was  understood  by  the  parties. 


Phelps  v.  Breweb. 

[9  CUSHXBO,  890.] 

Where  Partt  is  not  within  Juri^dictiok  of  Court  and  is  not  Srbted 
with  process,  or  does  not  voluntarily  appear  and  answer  to  the  suit,  by 
himself  or  his  attorney,  the  judgment  can  not  be  enforced  against  him 
out  of  the  local  jurisdiction. 

Attorney's  Entry  of  his  General  Appearance  for  Defendant,  in  an 
action  against  a  partnership,  is  to  be  construed  as  an  appearance  for  the 
partners  as  partners,  and  not  as  an  appearance  for  the  partners  individu- 
ally, severally,  and  personally,  so  as  to  make  a  judgment  against  the 
partnership  in  that  action  binding  on  an  individual  partner  in  another 
jurisdiction,  by  whom  the  appearance  was  not  authoriaed. 
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hi  Suit  aoauist  PAKnrxRirsHiP,  Pasthxr  vot  Sxktxd  with  prooem,  and 
not  within  the  jnrisdictioD  of  the  court,  .is  not  boond  by  the  jadgment, 
eren  though  the  statute  of  the  state  wheie  it  is  rendered  provides  thai 
service  upon  the  partner  within  the  state  shall  be  sufiSoient.  The  stat* 
nte  of  a  state  can  not  give  its  courts  jurisdbtion  over  persons  not  within 
its  limits  nor  subject  to  its  laws. 

Pasticib  has  No  Impuxd  Powxb  to  Emtbr  Affxabaicgb  in  a  suit»  except 
for  the  partnership. 

DzBT.  The  suit  in  equity  referred  to  in  the  opinion  Tras  a 
tnit  brought  in  the  supreme  court  of  Connecticut  by  Hugh  R. 
Kendall  against  these  plaintiffs  and  defendants  to  foreclose  a 
mortgage  giyen  to  him  by  the  New  England  Carpet  Company. 
By  the  decree  in  that  suit  it  was  ordered  and  decreed  that,  un- 
less the  debts  due  to  Kendall  under  his  mortgage  should  be 
paid  within  a  certain  time,  either  by  the  plaintiffs  or  defendants 
in  this  suit,  they  should  be  foreyer  barred  and  foreclosed  of  all 
equity  of  redemption  in  the  properly  mortgaged.  The  other 
facts  appear  from  the  opinion. 

W.  Sohier^  for  the  plaintifiis. 

J.  P.  Putnam^  for  the  defendant  Brewer. 

By  Court,  Fletcheb,  J.  This  is  an  action  of  debt,  founded 
on  two  alleged  judgments,  purporting  to  have  been  rendered  in 
the  county  court  of  the  county  of  Hartford  and  state  of  Con- 
necticut, in  favor  of  the  plaintiffs,  against  the  defendant 
Brewer,  and  one  Elbridge  G.  Boberts,  of  the  city  and  state  of 
New  York,  and  Charles  L.  Roberts,  of  Simsbury,  in  the  said 
state  of  Connecticut.  The  writ  also  contains  counts  upon  a 
note  and  an  account  which  were  the  original  causes  of  action 
upon  which  said  judgments  were  rendered.  The  case  is  sub- 
mitted to  the  court  on  an  agreed  statement  of  facts. 

The  present  suit  proceeds  against  Brewer  alone,  and  the  de- 
fense is  made  by  him  alone,  the  process  not  having  been  served 
on  the  other  persons  named  in  the  judgments.  The  judgments 
were  rendered  in  March,  1840.  By  the  original  writs  in  the 
cases  in  which  said  judgments  were  rendered,  it  appears  that  the 
defendant  and  Charles  L.  Boberts  and  Elbridge  G.  Roberts 
were  declared  against  as  partners,  under  the  name  and  firm  of 
the  New  England  Carpet  Company;  but  by  the  return  of  the 
officer,  it  appears  that  service  was  made  upon  Charles  L. 
Roberts  only,  and  not  upon  the  defendant  nor  the  said  Elbiidge 
G.  Roberts,  who  were  neither  of  them  even  inhabitants  of  or 
residents  in  said  state  of  Connecticut.    The  defendant  Brewer 
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was  an  inhabitant  and  resident  of  Massachusetts,  and  E.  O. 
Roberts  was  an  inhabitant  and  resident  of  the  city  of  New  York, 
and  Charles  L.  Roberts  was  an  inhabitant  and  resident  of  the 
state  of  Connecticut,  and  was  the  managing  partner;  and  all 
the  partners  signed  and  published  a  notice  that  he  was  the  gen- 
eral agent  of  the  firm. 

The  writs  in  the  suits  in  which  the  judgments  were  rendered 
were  served  on  Charles  L.  Roberts,  but  were  not  served  on  this 
defendant.  Brewer,  nor  on  E.  G.  Roberts;  but  it  is  not  neces- 
sary to  refer  to  the  latter,  as  this  suit  is  against  Brewer  alone. 

Upon  the  entry  of  the  suits  in  the  county  court  of  Connec- 
ticut, the  initials  of  Thomas  C.  Perkins,  an  attorney  at  law, 
were  entered  upon  the  writ  and  docket,  to  indicate  that  he  ap- 
peared for  the  defendants  in  the  mode  in  which  it  was  usual  to 
enter  the  appearance  of  attorneys  for  parties..  What  is  the 
legal  effect  of  such  an  appearance  upon  the  defendant  Brewer? 
is  one  of  the  questions  raised  and  discussed  in  the  present  case. 
The  appearance  of  the  attorney  Perkins  was  thus  entered, 
upon  the  application  of  Charles  L.  Roberts,  who  was  an  inhab- 
itant of  Connecticut,  and  had  been  duly  served  with  process. 
Perkins  testified  that  he  had  no  communication  with  Brewer  in 
regard  to  the  suit,  and  had  no  authority  from  him  to  apx>ear  for 
him.  The  records  of  the  cases,  as  extended,  did  not  show  any 
appearance. 

It  is  maintained  on  the  part  of  the  defendant  Brewer,  that 
these  judgments  can  not  be  enforced  against  him  in  this  common- 
wealth, for  the  reason  that  the  court  rendering  the  judgments 
had  no  jurisdiction  over  him;  because,  as  he  says,  he  was  not 
within  their  jurisdiction,  was  not  served  with  process,  did  not 
appear  or  authorize  any  one  to  appear  for  him,  and  therefore, 
that  these  judgments  have  no  force  against  him  in  this  common- 
wealth. This  presents  the  first  and  princix)al  question  in  the 
present  case. 

For  the  plaintiffs  it  is  insisted,  in  the  first  place,  that  the 
records  of  the  judgments  of  the  court  in  Connecticut  are  con- 
clusive. 

But  it  is  a  matter  now  too  well  settled  to  admit  of  discussion, 
that  when  a  party  is  not  within  the  jurisdiction  of  the  court, 
and  is  not  served  with  process,  and  does  not  voluntarily  appear 
and  answer  to  the  suit  by  himself  or  his  attorney,  the  judgment 
can  not  be  enforced  against  him  out  of  the  local  jurisdiction. 
This  point  has  been  fully  and  repeatedly  decided  by  this  court, 
and  since  the  institution  of  this  suit  has  been  directly  adjudged 
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by  the  supreme  court  of  the  United  States:  IfArcy  y.  Ketchum^ 
11  How.  165. 

That  case  is  in  principle  precisely  like  the  present,  and  fully 
sustains  the  position  taken  in  behalf  of  the  defendants. 

Next,  it  is  said  for  the  plaintiffs  that  the  record  of  the  appear- 
ance in  the  suits  in  Connecticut  is  conclusive  to  bind  the  defend- 
ant Brewer.  As  it  appears  by  the  records  that  Brewer  was  not 
served  with  process,  he  can  not  therefore  be  bound  by  the 
judgments,  tinless  he  is  bound  by  the  appearance. 

The  records,  as  extended,  do  not  show  any  appearance.  But 
suppose  it  to  be  competent  to  prove,  by  the  initials  of  the  at- 
torney entered  on  the  writs  and  docket,  and  other  testimony 
distinct  from  the  records,  that  the  attorney  Thomas  C.  PerkinR 
intended  to  enter  a  general  appearance,  still  it  would  amount  to 
nothing  more  than  a  general  appearance  for  the  partners  as  part- 
ners, and  for  the  purpose  of  defending  the  action  against  the  part- 
nership, and  it  would  not  be  construed  to  be  an  appearance  for 
the  partners  individually,  severally,  and  personally,  or  for  any 
other  purpose  ihan  to  defend  that  suit  against  the  partnership. 
An  appearance  might  be  entered  to  prevent  any  judgment  against 
the  partners  as  partners,  or  to  prevent  any  levy  on  partnership 
property,  or  on  funds  in  the  hands  of  trustees,  or  to  defend 
against  proceedings  in  the  nature  of  proceedings  in  rem  against 
partnership  property,  or  for  other  similar  purposes.  That  is, 
the  appearance  might  be  to  protect  rights  and  interests  of  the 
partnership,  so  far  as  involved  in  those  suits,  and  so  far  as  the 
court  had  jurisdiction  over  such  rights  and  interests;  but  not  to 
bind  the  persons  or  property  of  the  individual  partners,  except 
so  far  as  they  were  necessarily  bound  in  those  suits.  There  is 
nothing  in  the  case  to  show  any  appearance  for  this  defendant 
so  as  to  render  the  judgments  binding  upon  him  individually  in 
this  commonwealth. 

It  is  further  insisted  on,  in  behalf  of  the  plaintiffs,  that  it 
appears  by  the  statute  of  (Tonneoticut  that  the  service  on  Roberts 
was  sufficient  by  the  lex  loci,  and  that  the  courts  of  Massachu- 
setts should  uphold  that  jurisdiction,  unless  contrary  to  natural 
justice. 

But  the  statute  of  Connecticut  could  not  give  its  courts  juris- 
diction over  persons  not  within  its  limits,  and  not  subject  to  its 
laws.  Property  found  in  that  state  may  be  liable  to  be  taken 
upon  a  judgment  rendered  upon  such  a  service.  So  in  this 
commonwealth  an  attachment  of  property  found  here,  of  a 
person  not  within  this  commonwealth,  may  be  followed  up  by  a 
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judgment  and  ezecation,  and  the  property  taken  in  satisfaction. 
But  in  sucii  case  the  property  only  can  be  made  subject  to  the 
jurisdiction  so  as  to  render  the  judgment  binding  as  a  proceed- 
ing in  rem,  but  it  would  not  be  allowed  to  operate  in  personam 
in  the  courts  of  other  states. 

A  statute  of  New  York  provides  that  a  judgment  may  be  ren- 
dered against  several  joint  debtors,  when  one  only  is  brought 
into  court  on  process.  Yet  it  was  decided  by  the  supreme  court 
of  the  United  States,  in  the  case  of  UArey  v.  Keiohumy  before 
referred  to,  that  where  a  judgment  was  given  in  New  York 
against  two  partners,  one  of  whom  resided  in  Louisiana,  and 
was  never  served  with  process,  an  action  could  not  be  main- 
tained on  that  judgment  in  Louisiana,  against  the  partner 
residing  in  that  state. 

Where  there  are  so  many  distinct  jurisdictions,  and  so  many 
individuals  living  in  one  state,  having  business  or  transactions 
in  another  or  other  states,  it  would  be  most  dangerous  to  hold 
a  man  bound  by  a  judgment  in  a  suit  where  no  process  had 
been  served  on  him,  and  where  he  was  not  within  the  jurisdic- 
tion of  the  court. 

Another  ground  taken  by  the  counsel  for  the  plaintiffs  is,  that 
if  the  appearance  of  Thomas  0.  Perkins,  the  attorney,  was 
entered  in  pursuance  of  a  request  of  C.  L.  Roberts,  as.  a  general 
appearance,  that  Roberts,  either  by  force  of  his  general  power 
as  a  partner,  or  as  the  agent  and  managing  partner,  of  which 
public  notice  was  given,  had  authority  to  make  an  appearance 
generally  for  the  defendants;  and  that  so^it  was  an  appearance 
for  Brewer,  one  of  the  partners,  so  that  the  judgments  bind 
him  individually  and  severally,  and  that  the  present  action, 
therefore,  upon  them  may  be  maintained  against  them. 

There  is  much  discussion  in  the  books,  and  some  conflict  of 
decisions,  as  to  the  power  of  one  partner  to  enter  an  appearance 
for  his  copartners  in  suits  at  law,  or  to  bind  them  by  submission 
to  arbitration,  or  to  confess  judgment  for  them.  But  it  is  not 
necessary  to  go  into  a  consideration  of  the  authorities  on  these 
subjects,  or  to  endeavor  to  ascertain  what,  upon  the  whole,  is 
the  established  doctrine  in  regard  to  these  several  points. 

The  merits  of  this  case  would  not  be  at  all  affected  by  assum- 
ing that  Charles  L.  Roberts  had  authority,  either  by  virtue  of 
his  general  authority  as  partner  or  by  the  authority  conferred 
on  him  as  the  agent  of  the  firm,  to  enter  an  appearance  in  the 
suits  in  Connecticut,  to  defend  the  rights  and  property  of  the 
partnership,  so  far  as  they  were  involved  in  those  suits.    It 
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would  not  come  at  all  within  the  scope  and  purpose  of  such 
authority  to  enter  an  appearance  for  this  defendant  Brewer, 
for  another  and  distinct  purpose  and  object,  so  as  to  give  the 
court  a  jurisdiction  oyer  him  individuaUj,  which  they  otherwise 
would  not  haye,  and  thus  giye  their  judgments  a  greater  force 
and  effect  against  this  defendant  personally  than  they  would  haye 
without  sudi  appearance.  No  such  authority  would  be  implied 
as  necessary  for  the  interests  of  the  firm,  and  still  less  as  nec- 
essary for  the  interests  of  the  indiridual  partners. 

Supposing,  therefore,  that  the  appearance  of  Perkins  was 
general,  and  supposing,  also— a  fact  which  is  not  shown  by  his 
testimony — ^that  he  intended  to  enter  a  general  appearance,  it  is 
clear  that  he  had  no  authority  from  Brewer,  the  defendant,  per- 
sonally, but  acted  by  the  request  of  Roberts  alone;  and  there- 
fore the  appearance  must  be  regarded  as  such  a  one  as  Bob- 
erts  had  power  to  make  for  the  firm  or  partnership  only,  and  to 
defend  their  partnership  property  and  rights,  and  not  to  bind 
the  indiyiduals  who  were  not  within  the  jurisdiction  and  had 
not  been  seryed  with  process. 

The  court  haying  come  to  the  conclusion  that,  eyen  during 
the  continuance  of  the  partnership,  Boberts  had  no  right  to 
enter  an  appearance  for  Brewer  indiridually,  so  as  to  giye  the 
court  jurisdiction  oyer  him  personally  and  indiridually,  it  is 
not  necessary  to  determine  whether  or  not  the  partnership  was 
dissolyed. 

It  was  said  by  the  counsel  for  the  plaintiffs,  that,  though  the 
defendant  was  not  seryed  with  process  in  the  suits  in  Connecti- 
cut, yet  that  he  had,  in  some  way,  knowledge  of  the  pendency 
of  the  suits,  and  was  within  the  limits  of  that  state  at  some  time 
while  the  suits  were  pending.  But  these  facts  can  not  affect 
the  principles  upon  which  the  decision  of  this  case  depends. 

The  only  remaining  question  is  as  to  the  plaintiffs'  right  to 
a  judgment  against  the  defendant  on  the  original  causes  of 
action,  on  which  the  suits  in  Connecticut  were  founded. 

To  maintain  the  present  suit  on  these  causes  of  action  it  must 
be  assumed  that  Brewer,  the  present  defendant,  stands  wholly 
tmaffected  by  the  judgments,  and  that  these  original  causes  of 
action  are  not  merged  in  them,  but  remain  good  as  against  him. 

But  any  suit  on  these  original  causes  of  action  is  yery  clearly 
barred  by  the  statute  of  limitations.  The  causes  of  action  ac- 
crued in  1837  or  1838.  The  plaintiffs  were  under  no  disability, 
and  were  not  within  the  exception  of  persons  beyond  sea.  The 
bar,  therefore,  took  effect  in  six  years  from  the  time  the  causes 
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of  action  accrued,  which  was  more  than  six  years  before  the 
commeQcemeiit  of  this  suit. 

It  was  urged,  in  the  argument  for  the  plaintiffs,  that  the  op- 
eration of  the  statute  of  limitations  was  prevented  by  the  pro- 
ceedings in  the  suit  in  equity.  But  the  decree  in  that  suit  was 
in  1840,  more  than  six  years  before  this  action  was  instituted. 
The  court  are  unable  to  see  how  any  new  promise,  on  the  part 
of  the  defendant  Brewer,  can  be  implied  from  anything  in  the 
proceedings  on  the  decree  in  equity;  but  if  such  new  promise 
could  be  so  implied,  any  suit  upon  it  was  barred  by  the  statute 
of  limitation  before  the  present  suit  was  commenced. 

Judgment  for  the  defendants. 

JmMMENT  or  Court  Which  has  No  Jubisdiction  is  Void:  See  Lovgof 
▼.  Albee^  54  Am.  Dec.  630,  note  633;  Hoffen  v.  Evam,  62  Id.  300,  note  302» 
where  other  cases  are  collected. 

Jurisdiction  op  State  Courts  is  Lihited  bt  Statb  Likes:  See  Lave- 
joy  V.  Albee,  54  Am.  Dec.  630,  note 633;  Ewer  v.  Coffin,  48  Id.  587,  note  589, 
where  other  cases  are  collected.  Courts  of  a  state  have  no  jurisdiction  over 
a  party  not  within  its  jurisdiction,  and  not  there  served  with  process:  Mowry 
V.  Chaae,  100  Mass.  85,  citing  the  principal  case. 

D£FBNDANT  CALLED  ON  TO  ANSWER  TO  JUDGMENT  rendered  a^ainst  him 
in  the  court  of  another  state  may  prove  any  fact  tending  to  show  that  such 
court  had  no  jurisdiction  over  him  so  as  to  give  effect  to  such  judgments 
Ccaieton  v.  Btdford,  13  Gray,  596,  citing  the  principal  case.  He  may  contro- 
vert any  and  idl  facts  upon  which  such  judgment  purports  to  be  founded: 
City  of  Salem  v.  Eastern  B,  R.  Co,,  08  Mass.  448,  citing  the  principal  case. 

Appeabanoe  of  Attobney:  See  RoteUua  y.  DetoeAaise,  52  Am.  Deo.  597» 
note  599,  where  other  oases  are  collected. 


Gleason  v.  Smith. 

[9  OusanMi,  484.] 
Quantum  Mbbuit  undeb  Special  CoNTBAdr.— Where  »  party  to  a  ooii- 
tract  for  building  a  dam,  acting  in  good  faith  and  intending  to  fulfill  his 
contract,  unintentionally  fails  in  some  particulars  to  perform  it,  he  may 
recover  from  the  other  party  to  the  contract  so  much  as  the  labor  and 
materials  are  worth  to  the  latter,  deducting  from  the  contract  price  so 
much  as  the  dam  built  by  him  is  worth  less  tlian  the  dam  contracted  for. 

Debt  on  a  sealed  contract  entered  into  by  the  plaintiff  with 
the  defendants  to  build  for  them  a  dam  according  to  the  specifi- 
cations and  terms  thereof.  There  was  a  second  count  upon  a 
qnarilum  meruit  and  quarUum  valebant  for  the  work  done  and 
materials  furnished  in  building  the  dam.  There  was  evidence 
that  the  plaintiff,  although  he  built  a  dam,  had  failed  to  fulfill 
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the  oontract.    The  juiy  found  for  the  plaintlfll    The-otber  &ct» 
appear  from  the  opinion. 

8,  W.  Bawerman,  for  the  plaintiff. 

H.  L.  Daioes^  for  the  defendants. 

By  Court,  Dewet^  J.  This  case  does  not  differ  from  the  cases 
that  have  lyeen  so  frequently  before  the  court,  in  which  it  has 
heen  held  that  a  strict  literal  fulfillment  of  a  building  contract 
was  not  a  condition  precedent  to  a  recovery  upon  the  contracts 
In  terms,  the  last  payment  was  to  be  made  when  the  work  was 
completed,  but  that  does  not  take  the  case  out  of  the  rule,  and 
where  the  party  has  acted  in  good  faith,  and  has  unintentionally 
failed,  in  some  particulars,  to  perform  the  contract,  he  may  yet 
recover  for  his  services,  deducting  therefrom  such  sums  as  wiU 
fully  indemnify  the  other  party  for  any  deficiency  in  the  work. 
The  only  question  in  this  case,  as  it  seems  to  us,  is  as  to  the 
proper  rule  for  assessing  damages. 

It  is  not  that  the  juiy  are  to  give  what  the  building  is  worth 
to  the  owner,  for  that  would  be  to  disregard  the  contract.  The 
rule,  as  stated  in  our  earliest  reported  case  on  this  subject,  was 
in  terms  like  those  stated  by  the  presiding  judge  upon  the  trial 
of  this  case.  The  first  position  stated  by  the  court,  that  the 
plaintiff  was  to  recover  of  the  defendants  so  much  as  the  work 
and  labor  were  worth  to  the  defendants,  would  have  been  erro- 
neous if  standing  alone,  but  it  was  qiudified  by  the  mode  in 
which  the  jury  were  directed  to  arrive  at  that  result,  namely, 
by  deducting  &om  the  contract  price  so  much  as  the  dam  built 
by  him  was  worth  less  than  the  dam  contracted  for. 

The  rule  for  making  the  deduction  from  the  contract  price  fox 
the  deficiency  in  the  work  has  been  sometimes  stated  in  another 
form,  that  the  jury  would  take,  as  the  basis  of  the  calculation, 
the  contract  price,  and  deduct  from  that  sum  such  an  amount 
as  would  be  required  to  be  paid  to  complete  the  work  according 
to  the  contract,  as  was  done  in  Snow  v.  Waref  13  Met.  42,  and 
SmWi  V.  Mni  CongregaHonal  Meeting  House  in  Lowell,  8  Pick. 
178. 

Probably  the  result  would  be  much  the  same  under  either  ol 
these  rules.  In  many  cases  the  latter  rule  would  not  be 
adapted  to  the  case,  as  where  the  building  was  wholly  finished, 
but  there  was  some  small  departure  from  the  contract  in  some 
of  the  details;  there  the  rule  must  be  to  deduct  so  much  from 
the  contract  price  as  the  work  was  worth  less  to  the  owner. 

On  the  other  hand,  where  the  omission  was  in  a  failure  to 
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complete  the  work,  and  each  defect  was  capable  of  being  sap-, 
plied  by  additional  expenditure  of  labor  or  materials,  the 
prpper  rule  would  seem  to  be  to  deduct  such  sum  as  would 
cover  all  future  expenses  necessary  to  complete  the  work  ac- 
cording to  the  contract.  What  these  deficiences  from  the  con- 
tract were  in  the  present  case  does  not  distinctly  api>ear  in  the 
bill  of  exceptions. 

So  far  as  the  case  is  stated,  the  ruling,  in  the  form  it  was 
giyen,  is  not  open  to  the  exceptions  taken. 

Judgment  on  the  Terdiot. 

QuAVTUM  MxRun  uiTDEa  Spicial  Comtraot:  See  McKUme^  ▼.  Sprmger, 
64  Am.  Deo.  470,  note  479,  where  numerooa  other  cases  are  collected.  A 
party  may  recover  what  labor  and  materials  famished  by  him  are  worth,  al- 
thoogh  he  may  not  have  complied  with  the  stipulations  of  the  contract; 
Thompson  v.  Purcell,  10  Allen,  428,  citing  the  principal  case.  Bat  to  an  in- 
straction  that  a  plaintiff  may  recover  what  his  work  and  materials  are  worth 
mast  be  added  that  the  jary  shall  deduct  from  the  contract  price  so  much  as 
the  work  done  is  worth  lees  than  the  work  contracted  for:  VeazU  v.  Hosmer, 
11  Gray,  398.  The  difference  or  deficiency  ia  ordinarily  the  meaaore  of  dam- 
agwi  in  sooh  a  case:  MouUon  v.  MeOweH,  103  Mass.  591. 


Jackson  v.  Pixlet. 

19  Ousaxiro,  490.] 
DzfXNDANT  vx  Tbovxb  X8  NOT  EsTOPPED  from  showing  that  he  was  not  in 
fact  in  the  possession  and  control  of  the  property  at  the  time  of  the  de- 
mand, although  at  that  time  he  induced  the  plaintiff  to  believe  the  con- 
trary. 

Tboveb  to  recover  the  value  of  a  pair  of  horses.  The  defend- 
ant pleaded  the  general  issue,  and  filed  a  specification  of  defense 
that  he  never  owned  the  horses  and  never  had  the  control  or 
possession  of  them,  but  that  they  belonged  to  his  son  John  Pix- 
lej.  The  plaintiff  offered  evidence  to  show  that  when  he  called 
upon  the  defendant  to  demand  the  horses,  the  defendant  told 
him  that  he  had  bought  the  horses  and  'paid  for  them,  and  no 
man  could  have  them.  The  defendant  introduced  testimony  to 
prove  that  at  the  time  of  the  plaintiff's  demand  the  horses  were 
the  property  and  in  the  control  and  possession  of  his  son  John, 
and  that  they  were  not  the  property  nor  in  the  possession  of  the 
defendant.  The  plaintiff  requested  the  judge  to  instruct  the 
jury  that  if  the  defendant  was  in  any  way  apparently  concerned 
in  the  detention  when  applied  to  for  the  restoration  of  the 
horses,  and  by  his  answer  induced  the  plaintiff  to  believe  that 
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he  had  the  poosession  and  power  to  deliver  them  up,  and  refused 
to  do  so,  and  the  plaintiff  was  thereby  induced  to  sue  him,  he 
could  not  defend  on  the  ground  that  he  had  not,  when  applied 
to,  the  control  and  disposition  of  the  horses.  The  judge  refused 
to  give  such  instruction,  but  instructed  them  that  this  would 
not  in  law  estop  the  defendant  from  showing  that  he  was  not  in 
fact  concerned  in  their  detention,  and  had  not  the  control  and 
possession  of  the  horses  at  the  time  of  the  demand.  There  was 
a  verdict  for  the  defendant,  and  the  plaintiff  filed  his  excep- 
tions. 

M.  Wilcox,  for  the  plaintiff. 

/.  Sumner,  for  the  defendant. 

By  Ck>UBT.  The  question  of  conversion  was  a  question  of  fact 
for  the  jury,  and  as  such  it  was  left  to  them  on  the  evidence. 
The  fact  that  the  defendant  said,  in  the  first  instance,  that  the 
horses  were  his,  and  that  he  bought  them  and  had  the  posses- 
sion and  control  of  them,  was  strong  evidence  against  him,  but 
it  was  not  conclusive;  and  the  court  could  not,  therefore,  charge, 
as  matter  of  law,  that  it  was. 

Exceptions  overruled. 

Admissions  Which  havx  bbkn  Aotbd  upon  bt  Othbbs  asm  Conclu- 
BIVE  against  the  party  makiiig  them,  and  will  bar  every  attempt  to  erect  a 
defense  upon  their  alleged  falsity:  Me  Mohan  ▼.  3fcMahan^  53  Am.  Dec.  481, 
note  487,  where  other  cases  are  collected.  Bot  where  admissions  or  declara- 
tions have  not  been  acted  upon  by  others,  nor  been  productive  of  injury  to 
them,  the  party  making  them  is  not  precluded  from  showing  the  truth  to  1m 
to  the  contrary:  Carter  v.  Darby,  50  Id.  156.  And  see  note  to  DeM  v.  OdeU, 
38  Id.  631,  where  this  subject  is  discussed. 


SlEABNS    V.    HeNDEBSASS. 

(9  Oorano,  497.) 

Advibsx  and  Exclusivb  Possession  fob  Twsntt  Yeabs  is  Oood  Bab  to 
a  writ  of  entry,  although  the  demandant's  title  may  have  been  derived 
through  mesne  conveyances  from  the  tenant. 

TniANT  IN  Wbit  of  Entbt  is  not  Estopped  by  nis  Covenant  of  Wab- 
RANTT  in  a  deed  to  his  grantee,  to  whom  he  conveyed  a  good  title,  from 
setting  up  a  subsequent  title  acquired  by  disseisin. 

Dbolabation  of  Gbantee  of  Land  Made  More  than  Twenty  Yeabs 
before  the  commencement  of  an  action  for  the  recovery  of  the  land,  where 
the  defense  relied  on  is  an  adverse  and  exclusive  possession  for  a  period 
■officient  to  constitute  a  bar  under  the  statute  of  limitations,  that  the 
Mitire  title  to  the  premises  was,  at  the  date  of  such  declaration,  in  the 
▲k.  Daa  Voii.  LVn— < 
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tenant  in  snch  actidn,  is  admiasible  in  evidezK^  upon  the  qnartion  of  ad- 
Tene  poaeenoion  in  the  tenant  under  a  claim  of  right.  Bat  declarations 
of  sach  grantee,  made  after  his  insolvency  and  the  conveyance  of  his 
interest  in  the  premises  to  an  assignee,  and  after  twenty  years'  adTerae 
don  by  the  tenant,  are  not  admissible. 


Wbtt  of  ODtiy.  The  declarations  made  by  Blake  in  1826» 
referred  to  in  the  opinion,  and  which  were  admitted  on  the 
trial,  were  to  the  effect  that  the  entire  title  to  the  premises,  at 
the  time  of  the  declarations,  was  in  Hendersass,  and  expressly 
disavowing  any  title  in  himself.  The  jury  found  a  verdict  fo)f 
the  tenant.     The  other  facts  are  stated  in  the  opinion. 

J.  T.  and  T.  Robinson^  for  the  demandant. 
W.  Porter,  for  the  tenant. 

By  Court,  Dewet,  J.  The  demandant  derives  title  under  a 
conveyance  from  the  tenant,  of  date  of  April  2,  1826,  to  Harvey 
Blake,  and  a  conveyance  by  the  assignee  of  the  grantee,  Blake, 
who  was  authorized  to  convey  all  bis  right  and  title  in  the  de- 
manded premises. 

The  documentary  evidence  establishes  a  good  title  in  Blake, 
the  insolvent,  in  April,  1826,  and  the  further  question  is,  whether 
such  title  has  been  defeated  or  lost. 

The  tenant,  in  his  defense,  relies  upon  a  subsequent  title  ac- 
quired by  disseisin.  To  sustain  this  he  shows  those  acts  of  open, 
notorious,  exclusive,  adverse  possession,  for  a  period  of  more 
than  twenly  years,  which  would  be  amply  sufficient,  in  ordinary 
cases,  to  establish  such  adverse  possession  as  under  our  statutes 
would  bar  a  writ  of  entry  to  recover  the  same. 

It  is  then  insisted  by  the  demandant,  that  from  the  peculiar 
relation  in  which  the  tenant  stands  as  to  this  title,  he  can  not 
set  up  the  defense  of  an  adverse  possession,  to  defeat  the  same. 
In  other  words,  that,  having  been  the  grantor  of  the  premises 
to  Blake,  in  1826,  he  is  estopped  from  denying  the  title  of  Blako 
or  those  claiming  under  him. 

The  first  error  of  this  position  or  ground  estoppel  is,  that  it 
assumes  what  is  not  in  fact  true.  The  proposed  defense  does 
not  impeach  the  deed  to  Blake.  It  admits  its  full  force  and 
effect  as  a  valid  deed.  It  concedes  that,  at  its  date,  a  good  title 
passed  to  the  grantee  by  virtue  of  it.  The  whole  foundation  of 
the  defense  rests  upon  an  after-acquired  title  by  the  tenant,  or 
subsequent  acts  divesting  the  grantor  of  bis  interest  in  the 
premises.  Full  effect  is  given  to  the  deed  of  the  tenant  to  Blake, 
when  it  is  held  to  vest  the  absolute  title  in  Blake  at  its  delivery. 
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and  itiat  it  estops  the  tenant  from  setting  up  any  other  title  as 
then  held  adversely.  The  grantor,  in  such  case,  may  show  a 
subsequently  acquired  title  from  his  grantee,  and  it  is  no  answer 
to  an  alleged  disseisin,  or  a  bar  by  more  than  twenly  years'  ad- 
verse possession,  that  the  disseisor,  previous  to  his  entry  and 
the  commencement  of  his  adverse  possession,  fully  acknowledged 
the  title  of  the  disseisee.  Such  was  the  case  of  Sumner  v.  Stevens, 
6  Met.  337;  Barker  v.  Salmon,  2  Id.  32. 

All  that  is  necessary  to  be  shown  is  an  adverse  and  exclusive 
possession  of  twenty  years,  and  this  being  shown  constitutes  a 
good  defense  to  the  action.  The  act,  in  such  a  case  as  the 
present,  must  be  clear  and  unequivocal,  as  a  possession  claiming 
title  adverse  to  the  true  owner,  but  if  shown,  it  is  a  good  bar  to 
an  action  l^  him  who  has  only  a  good  paper  title. 

Secondly,  it  is  urged  that  the  covenants  of  warranty  in  the 
deed  of  the  tenant  to  Blake  estop  him  fi*om  setting  up  this  de- 
fense, and  that  they  may  be  relied  on  as  a  rebutter,  to  avoid 
circuity  of  action. 

The  principle  of  rebutter  is  one  of  frequent  application,  and 
in  proper  cases  is  to  be  allowed  as  a  good  bar. 

Thus  if  A.  by  his  deed  conveys  to  B.  land,  with  covenants  of 
warranly,  not  having  in  fact  the  title,  but  subsequently  acquires 
the  title,  such  subsequently  acquired  title  inures  to  the  benefit 
of  B.,  the  grantee,  by  reason  of  the  covenants  of  war^:anty  of  A. 

But  it  will  readily  be  perceived  that  the  foundation  of  this 
rule  rests  upon  the  fact  the  party  thus  conveying  with  warranty 
bad  not  the  title  he  professed  to  convey,  and  was  liable  there- 
for on  his  warranty.  But  such  was  not  the  case  here.  It  was 
a  good  title  that  was  conveyed,  and  there  was  no  breach  of  any 
covenant,  and  of  course  no  ground  for  estoppel  against  the 
tenant  by  reason  of  his  covenant  with  warranty. 

2.  As  to  the  objection  to  the  admission  of  the  declarations  of 
Blake,  in  June,  1826,  that  they  were  inadmissible  because  they 
tend  to  invalidate  the  deed  under  which  be  then  held,  and  for 
the  further  reason  that  their  admission  is  in  violation  of  the 
rule  which  excludes  parol  testimony  offered  to  contradict  written 
documents,  these  grounds  are,  in  the  opinion  of  the  court,  un- 
tenable. The  declarations  of  Blake  offered  in  evidence  apply 
to  a  period  after  the  making  of  the  deed  to  him.  The  title  may 
have  been  in  him  at  the  date  of  the  deed,  and  yet  it  may  be 
true  that,  at  the  date  of  these  admissions,  three  months  after, 
he  had  relinquished  all  claim,  and  yielded  to  the  tenant,  dis- 
avowing any  title  in  himself.     It  was  certainly  competent  evi* 
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dence  as  bearing  upon  the  question  of  adverse  possession  in  the 
tenant,  under  a  claim  of  right.  It  tended  to  establish  such  ad* 
Terse  possession  with  the  knowledge  of  Blake,  and  to  show  his 
acquiescence  in  such  adyerse  claim. 

3.  The  further  ruling  of  the  court,  excluding  the  declarations 
of  Blake,  after  twenty  years'  adverse  possession,  and  after  he 
had  become  the  subject  of  proceedings  in  insolvency,  and  his 
interest  passed  to  an  assignee,  was  also  correct. 

The  result  is,  that  all  the  exceptions  are  overruled. 

Judgment  for  the  tenant. 

Disseisee's  Bioht  or  Ektrt  is  Babbed  bt  LmiTATioir,  when  the  die- 
•eiaon  have  held  the  premises  by  a  continual  disseisin  for  twenty  years: 
School  Disii-id  V.  Benmtn^  52  Am.  Dec  618. 

What  CoNRnruTEs  Advebsb  Possession:  See  Moody  ▼.  Fleming ,  48  Am. 
Deo.  210,  note  216;  WriglU  ▼.  Quier,  36  Id.  106,  note  115,  where  other  cases 
are  collected;  Dikeman  ▼.  P<ur%»h,  47  Id.  455,  note  465,  where  other  cases  are 
collected. 

Gbanteb  vx  Deed  is  not  Estopped  from  daindng  title  under  another 
conveyance:  Caaey'»  LtM9et  v.  Irdoes,  39  Am.  Dec.  658,  note  686. 

Obantob  mat  Disseise  his  Gbantee:  Johnson  v.  Bean^  119  Mass.  271; 
Shermaim  ▼•  iTone,  46  N.  Y.  Snpr.  Ct  327,  both  citing  the  principal  i 
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[9  OUSHZHO,  fiffS.) 

Bo«A  Fide  Sale  op  All  Pabtnebship  Effects  Made  bt  One  Pabtneb 
to  another,  at  the  dissolution  of  the  partnership,  is  valid,  and  the  prop- 
erty so  sold  becomes  the  separate  estate  of  the  parohaser,  althoogh  the 
firm  and  both  partners  are  at  the  time  insolvent. 

Sepabatb  Estate  of  Pabtnebs  must  be  Fibst  Distbibuted  to  Sepabate 
Cbeditobs,  under  the  Massachusetts  statute,  although  there  may  be  no 
solvent  partner  and  no  joint  estate  to  which  the  joint  creditors  can  resort. 

Petition  to  this  court  to  reyerse  on  order  of  distribution 
made  by  Lawrence,  a  commissioner  of  insolvency  on  the  estate 
of  William  W.  Gardner,  an  insolvent  debtor.  The  case  was 
referred  to  a  master,  who  made  a  report,  to  which  reference  is 
made  in  the  opinion.  The  commissioner  of  insolvency  ordered 
that  the  separate  creditors  of  Gardner  should  be  paid  in  full 
from  his  estate  and  that  the  balance  remaining^  should  be  dis- 
tributed to  the  joint  creditors  of  the  firm  of  Shaw  &  Gardner. 
The  petitioners  were  creditors  of  the  firm  of  Shaw  &  Gkurdner» 
and  had  proved  theirclaim  against  Gurdner's  estate.  Shaw  was 
also  in  insolvency,  and  there  was  no  property  of  the  former  firm  of 
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Shaw  &  Qsidner  except  what  had  been  conveyed  to  Gardner. 
The  other  facts  are  stated  in  the  opinion. 

C  P.  Huntington^  for  the  petitioners. 

O.  Ashmun,  for  the  respondents. 

By  Gonrt,  Bioelow,  J.  Upon  the  fiicts  rei>orted  by  the  master 
in  this  case,  two  questions  arise. 

The  fbrst  is,  whether  the  property,  which  belonged  to  the 
partnership  of  Shaw  &  Oardner,  and  which,  upon  the  dis- 
solution of  the  partnership,  on  the  twenty-fourth  of  Januaiy, 
1851,  was  sold  and  transferred  by  Shaw  to  Oardner,  is  to  be 
treated  as  the  separate  estate  of  Gardner,  and  to  be  appropri* 
ated  as  such  to  the  payment  of  his  separate  debts;  or  whether, 
notwithstanding  the  sale  and  transfer  by  one  partner  to  the 
other,  it  is  still  to  be  regarded  as  joint  estate,  and  to  be  applied 
to  the  payment  of  the  debts  of  the  partnership  accordingly. 

The  right  of  copartners  upon  dissolution  to  transfer  the  joint 
property  to  one  of  the  firm  is  clear  and  unquestionable.  The 
effect  of  such  transfer  as  between  the  partners  is  to  Test  the 
legal  title  to  the  property  in  the  individual  partner,  with  a 
light  to  use  and  dispose  of  it  as  his  separate  estate.  It  would 
seem  to  follow,  as  a  necessary  consequence,  that  the  creditors 
of  the  firm,  after  such  conveyance,  would  have  no  right  to  look 
to  the  property  transferred  as  joint  property,  upon  which  they 
had  any  special  claim  or  lien.  If  in  such  transfer  there  is  no 
fraud  and  collusion  between  the  copartners  for  the  purpose  of 
defeating  the  rights  of  the  joint  creditors,  and  the  transaction 
is  made  in  good  faith,  upon  dissolution,  and  for  the  purpose  of 
closing  the  afiSeurs  of  the  partnership,  the  joint  property  thereby 
becomes  separate  estate,  with  all  the  rights  and  incidents, 
both  in  law  and  equity,  which  properly  attach  thereto.  The 
mere  fact  of  the  transfer  of  the  property  does  not  in  any  way 
affect  the  rights  of  the  joint  creditors.  During  the  continuance 
of  the  partnership,  and  before  the  institution  of  proceeding  in 
insolvency,  the  creditors  of  the  firm  have  no  specific  claim  or 
lien,  and,  strictly  speaking,  no  equity  as  against  the  effects  of  the 
partnership.  Thej  can  only  institute  actions  at  law  for  their 
debts  against  the  firm  on  which  they  can  take  the  partnership 
property,  or  the  separate  estate  of  such  partner,  or  both,  for 
the  purpose  of  satisfying  the  executions,  which  they  may  ob- 
tain upon  their  judgments  against  the  firm.  The  joint  property, 
after  its  transfer  to  one  of  the  copartners,  is  equally  within  the 
reach  of  l^gal  process  by  the  creditors  of  the  firm  as  if  it  had 
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remained  the  property  of  the  partnership.  Beyond  this  right 
to  seize  the  joint  property  on  legal  process,  the  creditors  of  the 
'firm,  before  proceedings  in  insolvency,  have  no  control  over  the 
partnership  effects,  and  no  right,  either  in  law  or  equity,  to  re- 
strain the  disposition  of  them.  The  partners  have  the  power  to 
transfer  them  for  a  valuable  consideration  to  each  other  or  to 
strangers.  The  only  limitation  upon  this  right  is,  that  it  shall  be 
exercised  bona  fide,  and  without  any  intent  to  defraud  the  cred- 
itors of  the  firm  or  to  deprive  them  of  their  legal  or  equitable 
claims  upon  the  joint  estate  in  case  of  insolvency.  The  &ona 
/ides  of  the  transaction  is,  therefore,  the  only  test  by  which  to 
determine  the  right  of  joint  creditors  to  have  property,  which 
has  been  transferred  upon  dissolution  to  an  individual  member 
of  the  firm,  applied  to  the  payment  of  the  joint  debts.  If  the 
transfer  has  been  made  honestly  and  for  a  valuable  considera- 
tion, the  property  has  thereby  become  separate  estate,  wholly 
free  from  any  claims  of  the  joint  creditors.  These  principles 
are  fully  recognized  in  the  adjudged  cases,  both  in  this  country 
and  in  England:  CoUyer  on  Part.,  sees.  174,  894,  903;  Story  on 
Part.,  sec.  358;  Ex  parte  Euffin,  6  Ves.  127;  Ex  parte  Fell,  10 
Id.  347;  Ex  parte  Williams,  11  Id.  3;  Ex  parte  Rawlandson,  1 
Hose,  416;  Campbell  v.  MuUell,  2  Swans.  575;  AUen  v.  Center 
Valley  Co.,  21  Conn.  130,  137  [54  Am.  Dec.  333];  Person  v. 
Monroe,  20  N.  H,  462,  469. 

These  cases  also  recognize  it  as  a  settled  rule  that  joint  estate 
is  not,  so  far  as  the  rights  of  creditors  are  concerned,  that 
which  was  such  at  the  time  of  the  dissolution,  but  that  in  which 
the  partners  are  jointly  interested  for  the  purposes  of  the  part- 
nership and  the  settlement  of  its  concerns  at  the  time  of  the 
institution  of  proceedings  in  insolvency  by  a  member  of  the 
firm. 

The  application  of  these  principles  to  the  present  case  is  de- 
cisive against  the  right  of  the  joint  creditors  to  require  the 
property,  transferred  by  Shaw  to  Gardner,  to  be  appropriated 
primarily  to  the  payment  of  the  debts  of  the  firm.  Prima  facie 
it  is  the  separate  estate  of  Gardner,  and  the  burden  is  on  the 
petitioning  creditors  to  show  that  it  was  conveyed  to  him  mala 
fide  and  in  fraud  of  the  rights  of  creditors.  There  is  nothing 
in  the  facts  reported  by  the  master  from  which  any  such  infer- 
ence can  be  fairly  made.  The  dissolution  took  place  because 
the  parties  were  mutually  dissatisfied,  and  the  retiring  partner 
relinquished  his  right  to  the  partnership  property  in  considera- 
tion of  an  agreement  by  his  copartner  to  assume  and  pay  the 
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debts  of  the  firm.  It  is  not  pretended  that  the  business  of  the 
firm  has  resulted  in  any  surplus,  nor  that  the  agreement  to  pay 
the  debts  was  not  a  fair  and  full  consideration  for  the  transfer 
of  the  retiring  partner's  interest  in  the  partnership  property. 
The  subsequent  conduct  of  Oardner  is  strongly  confirmatory 
of  the  good  faith  of  the  transaction.  He  continued  to  cany  on 
the  business,  formerly  conducted  by  the  firm,  and  notified  the 
creditors  by  letter  of  the  dissolution,  and  that  the  business 
would  be  continued  by  himself.  While  he  so  carried  on  busi- 
ness on  his  sole  account,  he  made  considerable  additions  to  the 
stock  on  his  own  credit,  amounting  to  five  or  six  hundred  dollars* 
Kor  is  there  any  positive  evidence  that  either  of  the  copartners, 
at  the  time  of  the  dissolution,  knew  or  believed  that  the  co- 
partnership would  not  be  able  to  pay  its  debts  in  full,  although 
in  fact  it  subsequently  turned  out  to  have  been  at  the  time  in- 
solvent. Even  if  it  were  insolvent  within  the  knowledge  of  the 
partners  at  the  time  of  the  dissolution  and  the  transfer  of  the 
property,  it  is  by  no  means  certain  that  the  transaction  would 
then  be  fraudulent:  Collyer  on  Part.,  sec.  902;  Ex  parte  Peake, 
1  Madd.  846.  But  it  is  sufficient  for  the  present  case  that  there 
is  no  proof  of  any  such  knowledge  by  either  of  the  copartners. 

It  is  not  to  be  inferred,  however,  that  any  conveyance  or  trans- 
fer of  joint  property  to  a  copartner,  made  with  a  knowledge  of 
the  insolvency  of  the  firm  and  with  an  intent  to  deprive  the 
creditors  of  its  proper  application  to  the  payment  of  the  joint 
debts,  would  defeat  the  right  of  the  joint  creditors  in  proceed- 
ings in  insolvency  to  follow  the  partnership  effects  and  have 
them  appropriated  to  the  payment  of  the  debts  of  the  firm. 
Such  conveyance  would  be  in  fraud  of  the  law,  and  equity 
would  at  once  set  it  aside.  It  is  only  where  partners  act  fairly 
for  the  purpose  of  dissolution  and  winding  up  the  affairs  of  the 
firm  that  creditors  will  be  bound  by  a  change  of  the  partner- 
ship property  to  the  separate  estate  of  one  of  the  copartners. 

It  vras  urged  by  the  counsel  for  the  petitioners,  that,  as  co- 
partners have  a  lien  upon  the  partnership  effects  for  the  dis- 
oharge  of  all  the  debts  of  the  firm,  even  after  a  dissolution,  this 
lien  might  be  made  available  in  the  present  case  for  the  benefit 
of  the  joint  creditors;  and  that  in  this  way  the  equities  of  the 
creditors  might  be  worked  out  through  the  medium  of  that  of 
the  retiring  copartners.  It  is  undoubtedly  true,  in  the  absence 
of  any  special  agreement  between  copartners,  as  to  the  applica- 
tion of  the  partnership  effects  after  dissolution,  that  a  retiring 
partner  retains  a  lien  upon  them  to  the  extent  of  enforcing  their 
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application  to  the  payment  of  the  joint  debts,  and  that  cred* 
itors,  though  they  have  no  lien  on  the  property  in  their  own 
right,  are  allowed  in  equity  to  assert  a  quasi  lien  by  administer- 
ing the  equities  between  the  partners  themselves.  But  it  is 
equally  well  settled  that  a  retiring  partner  may  relinquish  this 
lien,  in  which  case  he  has  no  equity  through  which  the  cred- 
itors of  the  firm  can  work  out  their-  own.  By  the  transfer  of 
the  joint  property  to  his  copartner,  and  taMng  his  personal 
contract  and  security  for  the  payment  of  the  joint  debts,  he 
discharges  his  lien  and  substitutes  therefor  the  agreement  of 
his  copartner,  to  which  he  can  alpne  look  for  his  remedy,  in 
case  he  is  called  on  to  pay  the  debts  of  the  firm.  There  is  no 
duty  left  on  the  property,  but  only  a  personal  obligation  by  one 
copartner  to  pay  the  joint  debts.  The  creditors  in  such  case 
can  not  rest  upon  the  equity  of  the  outgoing  partner:  Collyer 
on  Part.,  sec.  894;  Story  on  Part,  sec.  359;  Ex  parte  Buffin,  6 
Ves.  127;  Ex  parte  WUliams,  11  Id.  3.  The  transfer  in  the  pres- 
ent case  falls  within  this  principle.  Shaw,  the  retiring  partner, 
relinquished  all  his  right  to  the  property  of  the  firm,  in  consid- 
eration of  a  promise  by  Gardner  to  pay  all  the  debts  of  the 
firm.  Shaw,  therefore,  has  no  lien  which  can  be  enforced  for 
the  benefit  of  the  joint  creditors  upon  the  partnership  effects. 
The  property  was  transferred  absolutely,  discharged  from  any 
lien  or  trust  which  would  have  attached  to  it  in  the  absence  of 
any  special  agreement  between  the  partners  respecting  it. 

The  remaining  question  presented  by  the  petitioners  is  as  to 
the  right  of  the  joint  creditors  of  the  firm  to  prove  their  debts 
against  the  separate  estate  of  Gkurdner,  and  take  dividends 
thereon  pari  paatni  with  the  separate  creditors.  This  claim  is 
founded  upon  the  recognized  exception  to  the  general  rule  of 
applying  joint  estate  to  the  payment  of  joint  debts,  and  sep- 
arate estate  to  the  payment  of  separate  debts,  which  has  been 
established  by  the  English  courts  in  bankruptcy.  That  excep- 
tion is,  when  there  is  no  joint  estate  and  no  solvent  partner,  the 
joint  creditors  are  allowed  to  prove  and  share  equally  with  the 
separate  creditors  in  the  separate  estate.  It  is  a  sufficient 
answer  to  this  claim  of  the  petitioners  that  the  statute  of  1838, 
c.  163,  sec.  21,  recognizes  no  such  exception  to  the  rule  therein 
prescribed  for  the  distribution  of  the  assets  of  insolvent  debtors. 
The  rule  is  distinct  and  peremptory,  requiring  the  net  proceeds 
of  the  joint  stock  to  be  appropriated  to  pay  the  creditors  of  the 
firm,  and  the  net  proceeds  of  the  separate  estate  of  each  partner 
to  be  appropriated  to  the  payment  of  the  separate  creditors. 
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This  provision  was  reported  by  the  learned  comxnissioners  who 
drafted  the  insolvent  act,  and  enacted  bj  the  legislature  with  a 
fall  knowledge  of  the  exceptions  which  had  been  ingrafted  on 
the  general  rule  of  distribution  by  the  course  of  judicial  decis- 
ions in  England.  They  designedly  omitted  them.  We  know 
of  no  rule  of  construction  by  which  we  can  now  undertake  to 
add  them  to  the  statute.  The  rule  fixed  by  the  statute  may 
sometimes  operate  harshly,  as  all  general  rules  do,  but  it  is 
definite,  clear,  and  easily  applied.  The  exceptions  to  it  are 
artificial  and  refined,  leading  to  nice  and  subtile  distinqtions, 
and  sometimes  operating  with  great  inequality  and  injustice. 
Indeed,  it  has  been  said  by  high  authority  that  the  character  of 
these  exceptions  has  rendered  the  foundation  of  the  general 
rule,  as  one  of  justice  and  equity,  open  to  criticism  and  ques- 
tion, and  difficult  to  be  sustained:  Story  on  Part.,  sees.  379, 882. 
Under  such  circumstances,  we  are  unwilling  to  adopt  it  into 
our  jurisprudence.  The  rule  fixed  by  the  statute  must  be  ad- 
hered to.  If  there  is  no  joint  estate  and  no  surplus  of  the  sep- 
arate estate  after  paying  the  separate  debts,  the  creditors  of  the 
partnership  can  receive  no  dividend. 

Such  being  the  legal  and  equitable  principles  applicable  to 
the  case  made  by  the  petitioners  before  the  commissioner  of  in- 
solvency, it  is  clear  that  there  is  no  ground  for  maintaining  the 
petition. 

Petition  dismissed. 

Rirmnco  Pabtmsr  has  Right  to  Dispose  op  his  Intebist  nr  VABTxnatr 
SHIP  Assets  by  a  bona  fidt  nle  thereof  to  his  copartner,  and  after  each  lale 
the  property  becomes  the  separate  property  of  the  bnyer:  Rfith  ▼.  Mudge,  14 
Gray,  537,  citing  the  principal  case.  But  snch  transfer,  if  made  malafide^  is 
Toid,  a^  being  in  frand  of  the  joint  creditors:  Phillipa  v.  Amea^  5  Allen,  186, 
citing  the  principal  case.  Creditors  of  partnership  have  no  equity  to  prevent 
partners  from  transferring  their  property  to  each  other,  or  from  changing  its 
character  from  joint  to  separate  property,  provided  the  transfer  is  made  in 
good  faith:  Richard*  v.  Manson,  101  Mass.  487;  Rchb  v.  Mudge^  14  Gray,  539, 
both  citing  the  principal  case.  When  one  of  two  partners  retires  from  busi- 
ness, relinquishing  to  the  other  all  his  interest  in  the  partnership  property, 
the  remaining  partner  has  the  same  dominion  over  it  as  if  it  had  id  ways  been 
his  own  separate  property:  Barkley  ▼.  Tapp,  87  Ind.  29;  In  re  Cook  d>  QUc^ 
aon^  3  Biss.  124;  IHmon  t.  Jlcaard,  32  N.  Y.  178,  all  citing  the  principal  case. 
Where  a  retiring  partner,  before  insolvency,  trausfers  partnership  property  to 
the  continuing  partner,  it  can  not  be  reclaimed  for  Uie  bene6t  of  the  joint 
estate:  Harmon  ▼.  Clarky  13  Gray,  123;  Richardson  ▼.  Tohey,  3  Allen,  83;  In 
7T  Isaacs  is  Cohn,  6  Nat.  Bank.  Reg.  101 ;  In  rt  Long,  0  Id.  236,  all  citing  the 
principal  case.  An  agreement  of  a  retiring  partner  to  pay  the  debts  and  to 
take  the  assets  converts  the  joint  estate  into  separate  property  of  the  remain- 
ing partner:  Harmon  v.  Clark,  13  Gray,  121,  citing  the  principal  case. 
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Skpabats  Propsrtt  or  Each  Pabtner  is  to  bb  Applied  to  the  payment 
of  the  eeparate  debts  of  the  partner  to  whom  it  belongs:  Purple  v.  Cooke^  4 
Gray,  123;  In  re  Knight,  2  Biss.  520,  both  citing  the  principal  case. 

Right  of  Pabtnxrship  Creditors  to  Priority  of  Patmemt  out  of  part- 
nership assets:  See  Allen  v.  Cenier  Valley  Co,,  54  Am.  Dea  333,  note  338, 
where  thin  saoject  is  discussed;  Camp  v.  Orant,  Id.  321,  note  332,  where  other 
cases  are  oolUcted. 


Brainard  v.  Clapp. 

[10  ClTSHINO,  6.] 

Railroad  Company  may  Remove  Ornamental  or  Other  Trees  within 
the  limits  of  the  land  taken  under  their  charter  for  a  roadway  lo  fit  their 
track  for  safe  and  convenient  use,  either  when  originally  constructing 
the  road  or  afterwards. 

Railroad  Company  are  Judges  op  Necessity  op  Cutting  Trees  inside 
their  right  of  way,  and  may  authorize  it  to  be  done  by  any  ofBcer  or 
agent  and  the  burden  of  proof  to  justify  it  does  not  rest  upon  them. 

Owner  of  Land  Taken  for  Public  Way  Owns  Fee,  asd  Herbage, 
trees,  or  minerals  upon  or  within  it,  subject,  however,  to  the  public  use 
for  the  purposes  for  which  it  was  taken  and  incidental  purposes. 

Tbx8pa88.    The  case  is  stated  in  the  opinion. 

A.  Brainard  and  D.  Aiken,  for  the  plaintiff 

C.  P.  Euntingiony  for  the  defendant. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  trespass  quare 
clausum.  The  ground  of  the  plaintiff's  complaint,  as  set  forth 
in  various  counts,  is,  that  the  defendant  unlawfully  entered  on 
the  plaintiff's  land,  and  caused  trees,  to  the  number  of  fifteen, 
to  be  cut  down  and  destroyed.  The  defendant,  with  the  gen- 
eral issue,  filed  a  specification  of  defense,  justifying  the  alleged 
trespass,  as  the  president,  agent,  and  servant  of  the  Connecti- 
cut River  Railroad  Company,  on  the  ground  that  the  acts  com- 
plained of  were  done  within  the  limits  of  land  taken  by  said 
company,  for  the  construction  of  the  railroad,  by  virtue  of  the 
rights  and  powers  vested  in  them  by  their  charter,  and  that  said 
alleged  acts  of  trespass  were  committed  in  the  necessary  use  and 
enjoyment  of  the  franchise  granted  to  them  by  law.  The  de- 
fendant specifies  other  grounds,  for  the  company  disclaims  all 
title  to  the  land  out  of  their  limits  of  five  rods,  or  any  easement 
therein. 

It  appears  by  the  bill  of  exceptions  that  the  action  was  brought 
for  cutting  down  walnut  and  cheny  trees  growing  on  the  close 
of  the  plaintiff,  for  use,  ornament,  shade,  and  fruit.     The  out« 
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ting  complained  of  was  within  the  limits  of  the  five  rods  laid 
out  over  the  plaintiff's  land  by  the  railroad  company,  and  for 
which  his  damages  had  been  assessed  and  paid. 

The  defendant  claimed  that  the  trees  obstructed  the  view  of 
the  track  near  the  depot  in  the  village  of  Greenfield,  and  it  was 
necessaiy  to  the  safety  of  the  road,  and  those  using  it  and  work- 
ing on  it,  that  this  obstruction  should  be  removed.  The  court 
ruled  that  the  defendant  could  justify  only  on  the  ground  that 
the  acts  complained  of  were  necessary  to  carry  out  the  objects 
and  purposes  intended  by  their  charter,  and  that  the  burden  of 
proof  was  on  the  defendant  to  prove  such  necessity. 

Without  following  the  bill  of  exceptions  minutely,  it  may  be 
sufficient  to  say  that  the  court  i-uled  that  if  the  trees  standing 
within  the  limits  of  the  land  taken  for  the  road  were  an  obstruc- 
tion, or  made  the  traek  unsafe  or  inconvenient  to  the  company 
or  their  agents,  the  defendant,  as  the  agent  of  the  company, 
had  a  right  to  cause  them  to  be  cut  down;  that  in  judging  of 
the  safety  and  convenience  of  the  road,  the  acts  of  the  company 
were  entitled  to  a  favorable  construction;  that  the  company 
had  the  exclusive  right  to  the  use  of  the  plaintiff's  land  taken, 
so  far  as  it  was  necessary  to  carry  into  operation  all  the  objects 
embraced  within  the  scope  of  their  act  of  incorporation;  but 
the  officers  of  the  company  were  not  the  sole  and  exclusive 
judges  of  what  was  to  be  removed  from  the  land  taken,  but  the 
necessity  of  the  removal  might  be  judged  of  by  the  jury;  and  if 
there  were  clearly  no  necessity  for  such  removal,  then  the  de- 
fendant would  be  responsible  for  cutting  the  trees  in  question. 
To  these  directions  the  defendant  excepted,  and  the  case  has 
now  been  brought  before  this  court  for  revision. 

In  a  general  view  of  the  law,  the  court  are  of  opinion  that, 
prima  fade^  the'railroad  company  are  authorized  to  do  all  acts 
within  the  five  rods,  which  by  law  constitute  their  limits,  in  taking 
away  or  leaving  gravel,  trees,  stones,  and  other  objects,  which 
in  their  judgment  may  be  necessary  and  proper  to  the  grading 
and  leveling  the  road,  in  adjusting  and  adapting  it  to  other 
roads,  bridges,  buildings,  and  the  like,  so  as  to  render  it  most 
conducive  to  all  the  public  uses  which  the  railroad  is  designed 
to  accomplish.  Whatever  acts,  therefore,  are  requisite  to  the 
safety  of  passengers  on  the  railroad,  to  the  agents,  servants,  and 
persons  employed  by  the  company,  and  to  the  safe  passage  of 
travelers  on  and  across  highways  and  roads  connected  with  it, 
and  which  can  be  done  within  the  limits  of  five  rods,  the  com- 
pany have  a  right,  under  their  act  of  incorporation,  to  do.    This 
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is  embraced  in  the  idea  of  "taking"  land  for  public  use.  It  is 
an  appropriation  of  the  land  to  all  the  uses  of  the  land  for  the 
road,  necessary  and  incidental.  This  appropriation  the  company 
are  authorized  to  obtain  by  purchase,  if  it  can  be  done;  but  if 
the  owner  refuses,  then  the  company,  by  their  officers  and  en- 
gineers, have  the  right  and  power  to  lay  out  the  land,  paying  a 
compensation  to  the  owner  therefor,  to  be  adjusted  and  settled, 
first  by  commissioners,  and  ultimately  by  a  jury;  and  practi- 
cally the  damages  are  commonly  equal  to  the  value  of  the  land. 
To  this  extent  the  power  of  the  public,  under  the  right  of  em- 
inent domain,  to  provide  for  carrying  into  effect  a  proposed 
public  enterprise  for  the  common  good,  is  transferred  to  the 
company,  and  their  decision,  therefore,  must  be  definitive,  ex- 
cept when,  under  special  provisions  of  law,  they  are  bound  to 
conform  to  the  directions  of  the  compapy's  conmiissioners  or 
other  officers  appointed  for  the  purpose. 

In  the  case  of  Worcester  v.  Western  Bailroad  Corporatum,  4 
Met.  664,  it  was  held  that  a  railroad  company  had  a  right  to 
erect  buildings  within  the  five  rods,  if  reasonably  incident  to  the 
use  of  the  road,  and  that  they  had  authority,  acting  for  the 
public,  to  make  all  the  uses  of  the  land  which  would  facilitate 
the  public  use,  that  of  the  transportation  of  persons  and 
property. 

Several  of  the  authorities  go  to  show  that  where  land  is  thus 
taken  and  paid  for,  for  public  use,  the  public,  or  those  corpora- 
tions who  act  as  agents  and  trustees  for  the  public,  have  a  right 
to  make  all  the  use  of  the  land  which  the  necessity  and  con- 
venience of  the  public  may  require,  and  that  the  land  owner 
receives  in  damages  a  compensation,  which,  in  theory  of  law,  is 
an  indemnity  for  all  such  uses:  Stevens  v.  Middlesex  Canal^  12 
Mass.  466.  So  in  CaUender  v.  Marshy  1  Pick.  431,  the  court 
say  streets  become  public  property  by  the  act  of  laying  them 
out,  and  the  value  of  the  land  taken  must  have  been  either  paid 
for  or  given  to  the  public  at  the  time,  or  the  street  could  not 
have  been  legally  established.  And  being  legally  established, 
although  the  right  or  title  in  the  soil  remained  in  the  owner, 
yet  the  public  acquired  the  right,  not  only  to  pass  over  the  sur- 
face, but  to  dig  down  and  reihove  soil  for  the  purpose  of  im- 
provement. 

This  was  so  far  afterwards  altered  by  statute  as  to  allow  an 
adjacent  owner  some  compensation  in  case  of  change  of  grade; 
but  that  does  not  affect  the  principle  on  which  that  decision 
rested. 
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So  in  the  case  of  Bobbins  t.  Borman^  1  Pick.  122,  the  court 
recognize  the  principle  that  the  owner  of  land  oyer  which  a 
turnpike  passes  still  retains  his  title,  and  may  have  an  action 
against  a  stranger  who  plows  it.  But,  say  the  court,  if  the 
plowing  had  been  for  the  purpose  of  mending  the  road,  it  would 
have  been  a  good  defense.  This  plainly  implies  that  such  plow- 
ing, being  done  under  the  authority  of  the  proprietors,  would 
be  justifiable. 

So  in  Hicker  r.  Tower,  9  Pick.  109  [19  Am.  Dec.  850],  though 
a  turnpike  company  have  an  easement  only,  and  do  not  acquire 
a  fee  in  the  soil,  yet  within  the  limits  of  the  road  as  laid  out 
they  may  make  any  use  of  the  land  which  is  necessary  for  the 
enjoyment  of  the  franchise;  they  may  erect  a  toll-house,  a 
dwelling-house  for  the  tollman,  may  dig  a  cellar  and  a  well, 
cut  down  trees,  and  the  like* 

It  appears.to  us  that  the  cases  cited  on  the  other  side  do  not 
impugn  these  principles.  They  certainly  do  establish  the  point 
that,  by  the  common  law,  the  fee  of  the  soil  over  which  a  pub- 
lic way  of  any  kind  is  laid  remains  in  the  owner;  that  he  is  en- 
titled to  the  herbage  and  trees  growing  on  it,  and  the  minerals 
under  it;  but  they  hold  in  like  manner  that  the  use  is  in  the 
public,  or  those  who  represent  and  act  for  the  public,  that  this 
includes  all  the  uses  incident  to  the  accomplishment  of  the  pub- 
lic objects  for  which  their  charters  had  been  granted;  and  if 
these,  in  their  nature,  reqtiire  the  cutting  down  and  removal  of 
trees,  such  rights  vest  in  the  public:  Barclay  v.  Howell,  6  Pet. 
498. 

This  rule  is  general,  and  applies  to  all  cases  where  land  is 
taken  for  highways,  town  ways,  turnpikes,  canals,  and  railroads; 
the  principle  is,  that  such  right  extends  to  all  uses  directly  or 
incidentally  conducive  to  the  enjoyment  of  the  franchise,  and 
the  advancement  of  the  public  benefit,  contemplated  by  the  es- 
tablishment of  such  public  work.  But  it  is  quite  obvious  that, 
though  the  principle  is  general,  the  extent  of  such  use  must 
vary,  not  only  according  to  the  exigencies  of  each  particular 
kind,  but  to  the  varying  circumstances  of  each  species  of  public 
work.  A  canal,  for  instance,  must  have  a  towing-path  as  neces- 
sarily incident;  roads  must  have  drains  and  culverts,  and  a  rail- 
road, turn-outs,  platforms,  depots,  and  the  like.  And  it  is 
obvious  that  railroads,  with  their  engines  and  trains,  from  their 
complicated  character  and  peculiar  mode  of  operation,  may  re- 
quire more  and  larger  uses  of  the  land  for  running  and  man- 
aging trains  safely  than  other  public  ways;  but  what  they  do 
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require  is  within  the  limits  of  the  grant,  and  where  they  are 
not  especially  prescribed  or  limited,  must  be  determined  by  the 
nature  of  such  exigency.  And  if  trees  are  found  to  be  danger- 
ous in  running  cars,  by  obstructing  the  view  of  engineers  and 
conductors  up  and  down  the  track,  in  approaching  depots^ 
crossing  highways  on  the  same  grade,  or  otherwise,  the  company 
have  the  same  right  to  cut  them  down,  standing  within  their 
limits,  as  if  they  tended  to  obstruct  the  passage  of  trains,  and 
thus  endanger  tiieir  safety. 

And  the  court  are  also  of  opinion  that  the  right  and  power  of 
the  company  to  use  the  land  within  their  limits  may  not  only 
be  exercised  originally  when  their  road  is  first  laid  out,  but 
continues  to  exist  afterwards;  and  if,  after  they  haye  com- 
menced operations,  it  is  found  necessary  in  the  judgment  of  the 
company  to  niake  further  uses  of  the  land  assigned  to  them,  for 
purposes  incident  to  the  safe  and  beneficial  occupation  of  the 
road,  by  raising  or  lowering  grades,  cutting  down  hills,  and  re- 
moving trees,  they  have  a  right  to  do  so  to  the  same  extent  as 
when  the  railroad  was  originally  laid  out  and  constructed.  All 
the  reasons  of  necessity,  propriety,  and  fitness  which  apply  to 
the  one  case  are  equally  applicable  to  the  other.  And  we  think 
the  authorities  equally  apply.  Callender  v.  Marsh,  1  Pick.  431, 
was  the  case  of  a  street  and  ancient  highway.  Tucker  v.  Totoer, 
9  Id.  110  [19  Am.  Dec.  350],  was  the  case  of  a  turnpike,  where 
a  new  use  was  made  of  the  land,  by  erecting  a  toll-house,  and 
cutting  trees  for  that  purpose,  long  after  the  road  was  estab- 
lished. 

The  case  of  railroads  may  be  reg&rded  as  standing  on  some- 
what stronger  grounds  in  this  respect,  for  several  reasons: 
because  railroads  are  extremely  costly,  and  proprietors  can  not 
in  the  outset  make  aod  complete  all  the  works  which  they  con- 
template and  intend  to  make;  because  these  works  are  com- 
paratively new,  and  improvements  are  constantly  making  in  the 
structure  and  management  of  the  works,  and  thus  companies 
may  profit  by  their  own  experience  and  that  of  others;  and 
because  an  increase  in  the  business  of  carrying  passengers  and 
freight  may  coll  for  new  works  after  the  roads  have  gone  into 
operation,  and  these  are  new  exigencies  calling  for  a  new  use  of 
the  land  assigned  to  them. 

In  applying  these  views  of  the  law  to  the  present  case,  the 
court  are  of  opinion  that  the  directions  of  the  learned  judge 
were  incorrect  in  several  respects.  We  think  they  were  thus  in- 
correct in  directing,  in  the  outset,  that  the  defendant  could 
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justify  only  on  the  ground  that  the  acts  complained  of  were 
necessary  to  carry  out  tho  objects  and  purposes  intended  by 
their  charter,  and  that  the  burden  of  proof  was  on  the  defend- 
ant to  prove  the  necessity. 

Further:  although  the  learned  judge  did  instruct  the  juxy 
that  the  company  had  the  exclusive  right  to  the  use  of  the 
plaintiff's  land  so  taken,  as  far  as  necessary,  yet  it  was  connected 
with  another  direction,  in  which  he  instructed  the  jury  that  the 
officers  of  the  company  were  not  the  sole  and  exclusive  judges 
of  what  was  to  be  removed  from  the  land  taken,  but  the  neces- 
sity of  the  removal  might  be  judged  of  by  the  jury;  and  if  there 
were  clearly  no  necessity  for  such  removal,  then  the  defendant 
would  be  responsible  for  cutting  the  trees.  Whereas,  we  think 
the  jury  ought  to  have  been  instructed  that  the  company  had 
a  right,  under  the  powers  given  them  by  their  act  of  incorpora- 
tion, to  cut  down  the  trees  in  question,  as  one  of  the  acts  to  be 
done  on  the  land  within  the  five  rods,  to  fit  and  prepare  the 
track  for  the  safe  and  convenient  use  of  it,  for  the  transportation 
of  persons  and  freight  by  cars  and  locomotive  engines;  that  they 
were  the  judges  of  what  this  exigency  required,  and  that  if  the 
defendant,  being  their  agent  for  this  purpose,  cut  down  the 
trees  by  their  authority,  he  was  justified  in  doing  so.  And  also» 
that  such  authority  might  be  given  by  the  company  to  their 
president,  agents,  and  officers,  either  by  by-laws,  providing  for  the 
appoiutment  of  such  officers,  and  defining  their  powers,  or  by  a 
general  or  particular  vote,  or  by  any  other  mode  by  which  an 
aggregate  corporation  can  express  its  will  and  exercise  its 
powers. 

Without  going  over  tho  whole  of  the  bill  of  exceptions,  the 
court  are  of  opinion  that  the  verdict  must  be  set  aside,  and  a 
new  trial  had. 

Verdict  set  aside. 

Eight  of  RAnjLOAD  Comfakt  to  Remove  Obstructions,  such  as  build- 
ings, etc,  within  limits  of  land  appropriated  for  its  use  under  the  power  of 
eminent  domain:  See  Brocket  v.  Ohio  tie,  R,  R.  Co.^  53  Am.  Dec.  534.  A 
railroad  company  or  its  officers  are  the  judges  of  tiio  extent  to  which  it  is 
necessary  or  convenient  to  inake  use  of  the  land  included  in  their  location, 
and  of  the  mode  of  use  whish  will  best  answer  the  purposes  of  its  appropria- 
tion:  CvrtiB  v.  Eastern  R,  R.  Co,,  14  Allen,  58;  Boston  Gas  Light  Co.  v.  Old 
Colony  etc  R,  R.  Co,,  Id.  446;  Presbrey  v.  Old  Colony  eU,  R,  R.  Co,,  103  Mass. 
5,  all  citing  the  principal  case.  In  Curtis  v.  Eastern  R.  R,  Co,,  supra,  it  is 
said  that  they  are  not  the  final  judges,  but  must  show  that  a  particular  injury 
done  to  the  land  in  the  assumed  exercise  of  their  rights  was  reasonably  neces- 
sary.    On  the  other  hand,  it  is  said  in  Presbrey  v.  Old  Colony  etc,  R.  R.  Co,^ 
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itipra,  that  the  railroad  officers  are  the  sole  judges  of  an  eiigeDcy  making  it 
necessary  or  expedient  to  close  a  private  way  crossing  their  line.  So  it  is 
held  in  Proprietorn  t.  Nashua  ett.  B,  R,  Co,,  104  Id.  9,  that  the  proper 
officers  of  snch  a  corporation  are  the  sole  jndges  of  what  is  proper  or  oonTenient 
as  a  means  for  attaining  the  end,  and  performing  the  service  for  which  theii 
franchise  was  granted. 

Land  Taken  for  Publio  Usb  mat  bb  Applied  to  Ant  Pubposb  Condu- 
OIYB  to  the  enjoyment  of  the  public  easement,  directly  or  indirectly,  by  the 
public  or  the  corporation  or  other  agent  through  whom  the  power  of  appro- 
priation is  ei^ercised:  Boston  v.  Riduurdfton,  13  Allen,  159,  citing  the  princi- 
pal case.  Hence,  sewers  or  culverts  may  be  constructed  to  render  a  highway 
more  serviceable:  Id. 

Feb  in  Land  Apfbopbiatbd  vob  Highwat  remains  in  the  former  owner» 
subject  to  the  public  easement:  See  Lewia  ▼•  Jones,  44  Aul  Dec.  138;  Souik" 
eriand  v.  JaeksoUt  60  Id.  633,  and  cases  cited  in  the  note  to  the  former  of  thoM 
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[10  Ouumio,  46.] 

RaoBiPT  bob  Rmatj.bk  Sox  is  No  Disohabgb  op  Labobb,  It  seems,  as  be- 
tween the  parties. 

OfViOBR  Sebvino  Valid  Bxbc^tion  aftbb  Patmbnt  of  the  amount  by 
the  debtor  to  the  plaintiff  in  the  writ,  although  the  debtor  shows  such 
officer  a  receipt  in  full,  is  not  liable  in  trespass  or  case  if  not  notified  by 
the  execution  plaintiff  not  to  serve  it. 

Tbbspass  against  the  defendant,  as  constable,  for  taking  cer- 
tain harness.  By  amendment  the  action  was  afterwards  tamed 
into  an  action  on  the  case.  From  an  agreed  statement  it  ap- 
peared that  the  defendant  seized  the  harness  on  a  regular  execu- 
tion issued  by  a  justice  of  the  i>eace  on  a  judgment  recovered  bj 
one  Keily  against  the  plaintiff.  The  execution  was  issued  with- 
out l^elly's  knowledge  or  direction,  at  the  instance  of  the  per- 
son who  acted  as  his,  Kelly's,  attorney.  A  few  hours  after  its 
issuance  the  plaintiff  paid  Kelly  three  dollars  and  took  a  ire- 
ceipt  in  full  for  the  debt,  neither  party  having  any  knowledge 
of  the  execution.  The  plaintiff  afterwards  learned  from  the 
justice  that  the  execution  had  been  issued,  and  he  then  went  to 
the  defendant,  showed  him  the  receipt,  and  asked  him  not  to 
serve  the  writ.  Subsequently,  however,  on  the  same  day,  the 
defendant  seized  the  harness  in  question,  against  the  protest  of 
the  plaintiff,  and  although  informed  by  a  person  present  at  the 
settlement  that  he  saw  the  money  paid  and  the  receipt  given. 

B.  A.  Chapman,  for  the  plaintiff. 

H,  MarriSy  for  the  defendant. 
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By  GoTTBT.  The  receipt  which  is  made  part  of  the  case  is  not 
produced;  bnt  we  nnderstand  that  it  was  not  a  release  nnder 
seal,  but  a  receipt  for  three  dollars  in  full  satisfaction  of  the 
debt.  We  are  strongly  inclined  to  the  opinion  that  as  between 
the  parties,  a  receipt  for  a  smaller  sum  can  not  operate  as  the 
discharge  of  the  larger,  because  it  is  without  consideration  for 
the  excess,  and  is  not  an  accord  and  satisfaction:  Brooks  y. 
White,  2  Met.  283  [37  Am.  Dec.  95];  TulOe  v.  Tattle,  12  Id.  554 
[46  Am.  Dec.  701].  But  another  ground  appears  to  us  decisive. 
We  do  not  understand  that  after  tiie  execution  was  delivered  to 
the  officer  for  service  the  plaintiff,  the  execution  creditor,  gave 
him  notice  not  to  serve  it.  The  debtor  exhibited  his  receipt, 
and  offered  a  witness  to  prove  the  settlement.  But  the  officer 
was  not  bound  to  investigate  the  genuineness  or  sufficiency  of 
the  receipt;  he  held  an  execution  from  a  court  of  competent 
jurisdiction,  and  that  was  a  legal  justification  to  him  for  taking 
and  selling  the  present  plaintiff's  property.  No  action,  there- 
fore, either  of  trespass  or  case,  can  be  maintained  against  him 
by  the  present  plaintiff:  Wilniarih  v.  Burt,  7  Id.  257.  The 
plaintiff  not  having  directed  the  officer  to  discharge  the  execu- 
tion, or  forbear  serving  it,  the  question  whether  he  could  do  so, 
and  thereby  take  away  the  lien  of  the  person  acting  as  attorney, 
or  whether  he  had  a  lien,  does  not  arise. 

Judgment  for  the  defendant. 

PATlfBirT  OF  PaBT  OF  LIQUIDATED  DeMAKD  IS  No  SATISFACTION,  though 

accepted:  Donohue  v.  Woodhttry,  52  Am.  Dec.  777,  and  cases  collected  in  the 
note  thereto.  In  Wcdan  v.  Kerby,  99  Mass.  3,  it  is  held,  citing  the  principal 
case,  that  an  express  promise  to  accept  a  smaller  sum  in  satisfaction  of  a  debt, 
tiioagh  a  receipt  in  full  is  given,  will  not  prevent  a  recovery  of  the  balance. 
Officer  Protected  by  Process,  when:  See  Savacool  v.  Boughton^  21  Am. 
Dec.  181,  and  note  discussing  this  subject  at  length.  See  also  Cogbum  v. 
Spence,  50  Id.  140;  State  v.  Weed,  53  Id.  188,  and  cases  cited  in  the  notes 
thereto.  In  O'Shaughnesty  v.  Baxter,  121  Mass.  515,  516,  it  is  held  that  an 
officer  acting  in  good  faith  nnder  regular  process  is  protected  by  it,  and  is  not 
bound  to  go  behind  it  and  take  the  risk  of  determining  the  question  whether 
the  defendant,  whom  he  is  commanded  to  arrest,  is  really  the  person  who 
signed  the  note  upon  which  the  action  is  brought,  although  he  knows  him  not 
to  bo  the  peraon.  So  in  Leackman  v.  Dougherty,  81  111.  328,  the  case  is  cited, 
per  Sheldon,  J.,  dissenting,  to  the  point  that  an  officer  is  protected  by  process 
regnlar  on  its  face,  issuing  from  a  competent  court,  independently  of  any* 
thing  he  may  have  heard  outside  of  the  process.  But  the  majority  of  tb* 
ooort  took  a  contrary  view. 
Aif.  Dso.  Vol.  LTQ~6 
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Trull  v.  Howland. 

[10  Ounoia.  109.] 

Defendaivt  Sued  bt  Wrong  Chbistian  Name  most  plesd  the  misnomer 
in  abatement,  or  it  is  waived. 

Arrest  of  Defendakt  Described  bt  Wrong  Christian  Name  in  an  exe- 
cntion  does  not  render  the  arresting  ofiScer  liable  in  trespass,  if  tlie  de- 
fendant was  described  by  the  same  name  in  the  original  writ  and  made 
no  defense. 

Trespass  in  the  common  pleas  for  assault  and  batteiy  and 
false  imprisonment,  which  consisted  in  arresting  and  imprison- 
ing the  plaintiff,  whose  real  name  was  Jonathan  A.  Trull,  under 
an  execution  against  George  A.  Trull.  The  defendant  intro- 
duced evidence  to  show  that  he  made  the  arrest  as  constable 
under  said  execution;  that  the  execution  was  issued  on  a  judg- 
ment recovered  against  the  plaintiff  in  an  aetion  in  which  he 
wasr  sued  and  named  in  the  original  writ,  which  was  duly  served 
on  him,  as  George  A.  Trull;  that  the  plaintiff  was  intended  to 
be  and  was  in  fact  the  person  sued  in  said  action;  that  he  owed 
the  debt  for  which  the  action  was  brought;  that  neither  the 
plaintiff  nor  any  one  on  his  behalf  appeared  in  said  action,  and 
that  judgment  was  rendered  against  him  by  the  name  of  Oeorge 
A.  Trull;  and  the  aforesaid  execution  duly  issued  thereon,  and 
that  the  execution  was  in  fact  issued  against  the  plaintiff  by  the 
said  name  of  George  A.  Trull.  The  court  below  held  that  these 
facts  constituted  a  good  defense  to  this  action.  Exceptions  by 
the  plaintiff. 

O.  F.  Hoar,  for  the  plaintiff. 

J.  W.  Wdherell,  for  the  defendant. 

By  Court,  Dewet,  J.  This  case  does  not  present  the  question  of 
liability  of  an  officer  for  arresting  on  mesne  process  a  party  whose 
true  name  does  not  correspond  with  the  name  set  forth  in  the  pro- 
cess. The  cases  cited  by  the  plaintiff's  counsel  were  generally  of 
that  character.  That  of  GoU  v.  Hindson,  6  T.  R.  234,  and  which 
is  the  strongest  case  cited  in  behalf  of  the  plaintiff,  was  however 
an  action  of  trespass  for  taking  and  carrying  away  the  plaintiff's 
goods  under  a  dvUringas  to  compel  an  appearance  to  an  action, 
the  ''party  having  neglected  to  appear  on  a  summons  served 
upon  him,  but  describing  him  by  a  wrong  Christian  name,"  and 
it  was  held  the  action  of  trespass  might  well  be  maintained. 
The  distinction  to  be  taken  between  that  case  and  the  case  of 
Crawford  v.  Satchwell,  2  Stra.  1218,  seems  to  have  passed  un- 
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noticed  in  the  case  of  Smith  v.  Bowker,  1  Mass.  80,  'viz.,  that  in 
the  case  in  Strange,  the  paxty  who  was  sued  by  his  wrong  name 
had  appeared  and  pleaded  to  the  writ,  and  thus  waived  all  ob- 
jections that  might  have  been  taken  by  plea  in  abatement. 

That  distinction  materially  affects  the  case  of  Crawford  v. 
SaichweU,  supra,  as  an  authority  in  cases  of  judgment  by  default. 

The  present  case  has  these  elements,  viz. :  the  demand  sued 
in  the  original  action,  upon  which  this  execution  was  issued, 
was  the  debt  of  the  present  plaintiff,  and  the  writ  was  in  fact 
duly  served  on  him,  and  the  proceeding  was  intended  to  be 
against  him,  and  the  only  error  was  in  giving  him  a  wrong 
Christian  name.  The  present  plaintiff  did  not  appear,  and  judg- 
ment was  rendered  by  default,  and  the  execution  was  issued 
against  the  plaintiff  by  the  wrong  Christian  name  inserted  in  the 
writ. 

Treating  the  case  as  a  mere  misnomer  in  a  writ  pro{)erly  served 
upon  the  party,  the  objection  is  one  that  should  have  been  taken 
by  plea  in  abatement.  In  the  elementaiy  books  it  is  said  that 
misnomer  is  pleadable  only  in  abatement:  Gould's  PI.  260;  1 
Ch.  PI.  440. 

The  view  heretofore  taken  by  this  court,  of  mistakes  like  the 
present,  has,  it  is  quite  obvious,  been  that  if  the  party  permitted 
the  case  to  proceed  to  judgment  and  execution,  without  such 
plea  in  abatement,  it  was  a  waiver  of  the  error,  and  the  execution 
might  be  enforced  against  the  party  upon  whom  the  original 
process  was  served.  Thus  in  the  case  of  Smith  v.  Bowker,  1 
Mass.  76,  where  the  party  was  described  as  Aaron  Smith,  of 
Orange,  in  the  writ,  but  the  same  was  duly  served  on  Aaron 
Smith,  of  Athol,  it  was  held  that  the  officer  might  properly  levy 
the  execution  on  a  judgment  rendered  by  default  thereon,  upon 
the  property  of  Aaron  Smith,  of  Athol.  The  ground  there  taken 
was,  if  the  party  is  not  properly  described  in  the  writ,  he  should 
take  advantage  of  the  mistake  by  a  plea  in  abatement. 

In  American  Bank  v.  DooliUle,  14  Pick.  123,  where  the  Chris- 
tian name  of  a  trustee  was  misdescribed,  the  court  said  if  he  had 
api>eared,  the  process  would  have  been  amendable,  and  if  he  had 
not,  he  might  be  charged  upon  a  scire  facias,  setting  forth  the 
facts. 

In  Fitzgerald  v.  Salenline,  10  Met.  437,  which  was  an  action 
brought  on  a  judgment,  it  was  said  by  Mr.  Justice  Hubbard,  in 
delivering  the  opinion  of  the  court,  that  if  the  case  turned 
merely  '^  upon  the  question  of  misnomer  of  the  defendant  in  the 
original  action,  we  should  think  he  could  not  successfully  de« 
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fend  against  the  suit,  because  a  mere  misnomer  most  be  pleaded 
in  abatement"  The  real  objection  there  "was,  that  the  party  in- 
tended to  be  made  such  was  not  actually  served  with  process  at 
all.    In  Boot  y.  Fellows,  6  Gnsh.  29,  which  was  an  action  on  a 

judgment  against  Fellows  and Day,  omitting  his  Christian 

name,  the  court  say  the  omission  of  the  Christian  name  of  Day 
was  a  matter  which  he  might  have  pleaded  in  abatement,  but  as 
he  suffered  judgment  to  go  against  him  without  objection  to  the 
misnomer,  an  execution  on  that  judgment  issued  against  him  on 
the  same  defective  description  would  have  been  valid,  and  might 
have  been  legally  enforced.  Such  seems  to  be  the  current  of 
judicial  authority  as  to  the  time  and  mode  of  taking  exceptions 
to  a  misnomer,  where  the  service  is  actually  made  on  the  proper 
party. 

It  may  be  difficult  to  draw  the  line  with  precision  between 
cases  which  are  to  be  held  of  no  validity  by  reason  of  entire 
failure  to  describe  the  party,  and  those  which  are  properly  cases 
of  misnomer,  or  erroneous  description  of  a  part  of  the  name  of 
the  defendant. 

The  present  case,  it  seems  to  us,  falls  clearly  within  the  cases 
of  mistake  in  the  Christian  name  of  a  party,  and  if  relied  upon 
as  a  defense,  should  have  been  taken  by  a  plea  in  abatement  to 
the  action,  and  if  not  taken,  is  waived. 

If  it  be  not  so,  then  no  occasion  can  exist  for  a  plea  in  abate- 
ment for  misnomer,  for  the  party  may  always  safely  omit  to 
enter  his  appearance,  and  suffer  judgment  to  go  by  default, 
knowing  that  the  judgment  can  not  be  enforced,  and  that  the 
levy  of  the  execution  will  be  a  trespass  upon  his  property  or 
person. 

The  cases  of  omissions  of  the  middle  name,  which  may  more 
frequently  occur,  would,  upon  the  grotmd  taken  by  the  counsel 
for  the  plaintiff,  be  fatal  to  the  validity  of  a  judgment  by  de- 
fault, Olid  if  levied  on  the  party  intended  to  be  sued,  would 
subject- the  officer  to  an  action  for  trespass. 

The  cases  of  GommonweaUh  v.  Perkins,  1  Pick.  388,  and  Com- 
monweaUh  v.  EaU,  3  Id.  262,  both  held  that  the  middle  name  is 
an  essential  part  of  the  name,  and  its  omission  a  misnomer,  and 
a  fatal  defect,  if  properly  objected  to. 

In  cases  like  the  present,  of  mere  mistake  in  the  Christian 
name,  where  there  has  been  an  actual  service  upon  the  party 
intended,  and  the  debt  sued  for  was  the  proper  debt  of  the  per- 
son upon  whom  such  service  was  made^  we  think  the  rule  a 
resonable  and  proper  one,  that  the  party  must  object  to  the 
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misnomer  by  a  plea  in  abatement  of  the  writ,  or  be  taken  to 
have  waived  that  objection. 

Any  party  who  has  been  really  misled  by  the  mistake  in  the 
name  set  forth  in  the  writ,  and  has  been  prejudiced  thereby, 
may  always  apply  to  the  court  for  a  review,  and  a  supersedes 
of  any  execution  that  may  have  been  issued  on  a  judgment  on 
such  process. 

The  ruling  of  the  court  of  common  pleas  was  correct,  and  a 
verdict  was  properly  rendered  for  .the  defendant. 

Exceptions  overruled. 

MiSNOMSB  n  Mattes  of  Abatbmxkt  in  criminal  case:  Lffnes  v.  Stale^  90 
Am.  Deo.  557.  See  also  WUker$<m  t.  State,  53  Id.  137.  So  in  case  of  a  cor- 
poration plaintiff:  Bank  qf  Utiea  v.  SfnaUet/,  14  Id.  526.  A  defendant  failing 
to  plead  a  misnomer  in  abatement  waives  it:  Cleveland  v.  Bouton  etc  Sav, 
Bajik,  129  Mass.  30,  citing  the  principal  case  and  applying  its  doctrine. 
Where  a  writ  purporting  to  be  issued  against  Charles  Langmaid  was  served 
on  Chase  Langnudd,  who  was  the  person  intended,  it  was  held  that  it  could 
be  taken  advantage  of  only  by  plea  in  abatement,  and  that  after  a  default 
the  writ  might  be  amended  without  notice:  Langmaid  v.  Puffer^  7  Gray,  378» 
380,  also  citing  the  principal  case. 

Arrest  of  Wrong  Person  through  Mistake  in  Name,  or  otherwise* 
liability  for:  See  Eames  v.  StaJUt  44  Am.  Dec  289,  disonsaing  the  question  at 
ilength. 


Eluot  v.  Fitohbubo  R.  R.  Go. 

[10  Ousmira,  191.] 

Vtsrt  Riparian  Owner  has  Bight  to  Beasonablb  Use  of  Water  in  a 
stream  flowing  through  his  land,  for  domestic,  manufacturing,  and  agri- 
cultural porpoees,  subject  to  the  equal  right  of  every  other  riparian  owner 
to  the  same  reasonable  use,  and  is  liable  to  owners  below  him  only  for  an 
entire  diversion  or  abstraction  of  the  water  in  such  stream,  or  for  an  un- 
reasonable  use  thereof. 

Reasonableness  of  Use  of  Water  in  Stream  by  a  riparian  owner  de- 
pends upon  the  quantity  taken,  the  size  of  the  stream,  and  various  other 
circumstances. 

Riparian  Owner  must  Show  Actual  Perceptible  Damage  bt  Diver- 
siON  of  the  water  in  a  stream  flowing  through  his  land,  by  another  ri- 
pariui  owner,  before  he  can  recover  therefor. 

Riparian  Owner  Increasing  Flow  of  Water  Equal  to  Quantity 
Taken  from  a  stream  flowing  through  bis  land,  by  means  of  excavations 
and  ditches,  all  constituting  part  of  the  same  improvement,  is  not  liable 
for  a  diversion  to  a  proprietor  below. 

Action  on  the  case  for  diverting  water  from  a  brook.    The 
opinion  states  the  case. 


Digitized  by  VjOOQIC 


86  Eluot  v.  Fitchburq  R  R  Co  [Haas. 

D.  8.  and  W.  A,  Bichardsan,  for  the  plaintiff. 
O.  F.  Farley,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  the  ease  against  the 
defendants,  for  diverting  the  water  of  a  small  brook,  passing 
through  land  of  the  plaintiff  in  Shirley.  The  facts  are  briefly 
these:  The  plaintiff  is  the  owner  of  certain  land,  and  for  more 
than  sixty  years  a  small  brook,  having  its  sources  in  several 
ponds,  has,  in  its  natural  course,  flowed  through  lands  of  various 
persons,  viz.,  of  one  Clark,  of  one  Fumin,  and  then  through  the 
plaintiff's  land,  which  is  about  half  a  mile  below  said  Clark's, 
and  from  the  plaintiff's  land  through  various  other  lands,  to 
Nashua  river.  Said  brook  was  in  part  supplied  by  a  never-fail- 
ing spring  on  said  Clark's  land,  near  said  brook,  and  having  its 
outlet  into  it.  The  defendants,  pursuant  to  a  warraniy  deed 
from  said  Clark,  of  a  {)erpetual  right  and  privilege  to  make  and 
maintain  a  dam  and  reservoir,  and  draw  and  use  the  water  there- 
from, erected  such  dam  across  said  stream,  below  said  spring, 
and  made  said  reservoir  upon  and  about  the  same,  and  inserted 
a  lead  pipe  therein,  by  means  of  which  they  have  used  and  con- 
stantly taken  water  from  said  reservoir,  to  their  depot  in  Shir- 
ley, and  used  the  same  for  furnishing  their  locomotive  steam- 
engines  with  water,  and  for  other  similar  purposes.  The 
defendants  offered  evidence  tending  to  prove  that  said  Clark, 
where  said  brook  runs  through  his  meadow,  which  is  wet  and 
springy,  had  cut  ditches  across  the  meadow  to  the  brook,  thereby 
increasing  the  flow  of  water  to  the  brook;  and  it  was  further 
proved  that  there  is  no  outlet  for  the  water  of  said  meadow  ex- 
cept into  this  brook.     The  meadow  is  situate  below  the  dam. 

The  plaintiff  contended  that  if  the  juiy  were  satisfied  of  the 
existence  of  the  brook,  as  alleged,  and  the  diversion  of  the  water 
therefrom  by  the  defendants,  he  was  entitled  to  a  verdict  for 
nominal  damage,  without  proof  of  actual  damage.  But  the 
presiding  judge  instructed  the  jury  that  unless  the  plaintiff  suf- 
fered actual  perceptible  damage  in  consequence  of  the  divei*sion 
the  defendants  were  not  liable  in  this  action.  In  connection 
with  this  instruction,  the  judge  further  instructed  the  juiy  that 
if  tliey  believed  that  the  defendants,  by  excavating  said  reservoir 
and  spring  above  the  dam,  or  that  said  Clark,  by  digging  said 
ditches,  had  increased  the  flow  of  water  in  said  brook  equal  to 
the  quantity  of  water  the  defendants  had  diverted  therefrom, 
then  the  defendants  were  not  liable  in  this  action. 

The  whole  court  are  of  opinion  that  this  direction  was  right 
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in  both  partdculars.  This  appears  to  have  been  a  small  stream 
of  water;  but  it  must,  we  think,  be  considered  that  the  same 
rules  of  law  apply  to  it,  and  regulate  the  rights  of  riparian  pro* 
prietors  through  and  along  whose  lands  it  passes,  as  are  held  to 
apply  to  other  watercourses,  subject  to  this  consideration,  that 
what  would  be  a  reasonable  and  proper  use  of  a  considerable 
stream,  ordinarily  carrying  a  large  volume  of  water,  for  irriga- 
tion or  other  similar  uses^  would  be  an  unreasonable  and  injuri- 
ous use  of  a  small  stream,  just  sufficient  to  furnish  water  for 
domestic  uses,  for  farm-yards,  and  watering  places  for  cattle. 

The  instruction  requested  by  the  ph^ntiff  is,  we  think,  founded 
on  a  misconception  of  the  rights  of  riparian  proprietors  in  water- 
courses passing  through  or  by  their  lands.  It  presupposes  that 
the  diversion  of  any  portion  of  the  water  of  a  running  stream, 
without  regard  to  the  fitness  of  the  purpose,  is  a  violation  of  the 
right  of  every  proprietor  of  land  lying  below,  on  the  same 
stream,  so  that,  without  suffering  any  actual  or  perceptible 
damage,  he  may  have  an  action  for  the  sole  purpose  of  vindi- 
cating his  legal  right. 

The  right  to  flowing  water  is  now  well  settled  to  be  a  right 
incident  to  property  in  the  land;  it  is  a  right  puhlici  juris,  of 
such  character,  that  whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can  obstruct  or  divert 
it,  yet,  as  one  of  the  beneficial  gifts  of  Providence,  each  pro- 
prietor has  a  right  to  a  just  and  reasonable  use  of  it  as  it  passes 
through  his  land;  and  so  long  as  it  is  not  wholly  obstructed  or 
diverted,  or  no  larger  appropriation  of  the  water  running 
through  it  is  made  than  a  just  and  reasonable  use,  it  can  not  be 
said  to  be  wrongful  or  injurious  to  a  proprietor  lower  down. 
What  is  such  a  just  and  reasonable  use  may  often  be  a  difficult 
question,  depending  on  various  circumstances.  To  take  a  quan- 
tity of  water  from  a  large  running  stream  for  agriculture  or 
manufacturing  purposes  would  cause  no  sensible  or  practicable 
diminution  of  the  benefit,  to  the  prejudice  of  a  lower  proprietor; 
whereas,  taking  the  same  quantity  from  a  small  running  brook 
passing  through  many  forms  would  be  of  great  and  manifest 
injury  to  those  below,  who  need  it  for  domestic  supply,  or 
watering  cattle;  and  therefore  it  would  be  an  unreasonable  use 
of  the  water,  and  an  action  would  lie  in  the  latter  case,  and  not 
in  the  former.  It  is,  therefore,  to  a  considerable  extent  a  ques* 
tion  of  degree;  still  the  rule  is  the  same,  that  each  proprietor 
has  a  right  to  a  reasonable  use  of  it  for  his  own  benefit,  for  do- 
mestic use  and  for  manufacturing  and  agricultural  purposes. 
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It  has  Bometimes  been  made  a  question  whether  a  riparian 
proprietor  can  divert  water  from  a  running  str^un,  for  purposes 
of  irrigation.  But  this,  we  think,  is  an  abstract  question  which 
can  not  be  answered  either  in  the  afikmatiye  or  negative,  as  a 
rule  applicable  to  all  cases.  That  a  portion  of  the  water  of  a 
stream  may  be  used  for  the  purpose  of  irrigating  land,  we  think 
is  well  established  as  one  of  the  rights  of  the  proprietors  of  the 
soil  along  or  through  which  it  passes.  Tet  a  proprietor  can  not 
under  color  of  that  right,  or  for  the  actual  purpose  of  irrigat- 
ing his  own  land,  wholly  abstract  or  divert  the  watercourse,  or 
take  such  an  unreasonable^quantity  of  water,  or  make  such  un- 
reasonable use  of  it,  as  to  deprive  other  proprietors  of  the  sub- 
stantial benefits  which  they  might  derive  from  it,  if  not  diverted 
or  used  unreasonably.  The  point  may,  perhaps,  be  best  illus- 
trated by  extreme  cases.  One  man,  for  instance,  may  take 
water  from  a  perennial  stream  of  moderate  size,  by  means  of 
buckets  or  a  pump — for  the  mode  is  not  material — ^to  water  his 
garden.  Another  may  turn  a  similar  current  over  a  level  tract 
of  sandy  soil  of  great  extent,  which  in  its  ordinary  operation 
will  nearly  or  quite  absorb  the  whole  volume  of  the  stream, 
although  the  relative  position  of  the  land  and  stream  are  such 
that  the  surplus  water,  when  there  is  any,  is  returned  to  the 
bed  of  the  stream.  The  one  might  be  regarded  as  a  reasonable 
use,  doing  no  perceptible  damage  to  any  lower  proprietor,  whilst 
the  other  would  nearly  deprive  him  of  the  whole  beneficial  use; 
and  yet,  in  both,  the  water  would  be  used  for  irrigation.  We 
cite  a  few  of  the  leading  cases  in  Massachusetts  on  this  subject: 
Weston  V.  Alden,  8  Mass.  136;  CoUmm  v.  Richards,  13  Id.  420 
[7  Am.  Dec.  160];  Cook  v.  EuU,  3  Pick.  269  [16  Am.  Dec.  208]; 
Anthony  v.  Lapham,  5  Id.  175. 

This  rule,  that  no  riparian  proprietor  can  wholly  abstract  or 
divert  a  watercourse,  by  which  it  would  cease  to  be  a  running 
stream,  or  use  it  unreasonably  in  its  passage,  and  thereby  de- 
prive a  lower  proprietor  of  a  quality  of  his  property,  deemed  in 
law  incidental  and  beneficial,  necessarily  flows  from  the  principle 
that  the  right  to  the  reasonable  and  beneficial  use  of  a  running 
stream  is  common  to  all  the  riparian  proprietors,  and  so  each  is 
bound  so  to  use  his  common  right  as  not  essentially  to  prevent 
or  interfere  with  an  equally  beneficial  enjoyment  of  the  com- 
mon right  by  all  the  proprietors.  Were  it  otherwise,  and  were 
it  an  inflexible  rule  that  each  lower  proprietor  has  a  right  to  the 
full  and  entire  flow  of  the  natural  stream,  without  diminution, 
acceleration,  or  retardation  of  the  natural  current,  it  would  fol- 


Digitized  by  VjOOQIC 


Oct  1852.]       Eluot  t;.  Fttghbubo  R  R.  Co.  89 

low  that  each  lower  proprietor  would  hare  a  right  of  action 
against  any  npper  proprietor,  for  taking  any  portion  of  the 
water  of  the  stream  for  any  purpose;  such  a  taking  would  be  a 
disturbance  of  his  right;  and  if  taken  by  means  of  a  pump,  a 
pipe,  a  drain,  or  otherwise,  though  causing  no  substantial  dam- 
age, it  would  be  a  nuisance,  and  warrant  the  lower  proprietor 
in  entering  the  close  of  the  upper  to  abate  it:  CoOmm  y.  BkHi' 
ards,  13  Mass.  420  [7  Am.  Dec.  160]. 

It  would  also  follow,  as  the  legal  and  practical  result,. that  no 
proprietor  could  have  any  beneficial  use  of  the  stream  without 
an  encroachment  on  anottier's  right,  subjecting  him  to  actions 
toHes  qtwHes,  as  well  as  to  a  forcible  abatement  of  the  nuisance. 
If  the  plaintiff  could,  in  a  case  like  the  present,  have  such  an 
action,  then  eyeiy  proprietor  on  the  brook  to  its  outlet  in 
Nashua  river  would  have  the  same;  and  because  the  quantity  of 
diminution  is  not  material,  every  riparian  proprietor  on  the 
Nashua  would  have  the  same  right,  and  so  eveiy  proprietor  on 
the  Merrimack  river  to  the  ocean.  This  is  a  sort  of  redwdio  ad 
abswrdwm^  which  shows  that  such  can  not  be  the  rule,  as  was 
claimed  by  the  plaintiff. 

Without  intending  at  present  to  state  the  authorities  fully,  we 
refer  to  the  following  English  cases,  as  tending  to  illustrate  and 
fix  the  rule  as  stated:  Bealey  v.  Shaw,  6  East,  208;  Duncombe  v. 
BandaU,  Het.  32;  WiUiama  v.  Marland,  2  Bam.  &  Cress.  910; 
S.  C,  4  Dow.  &  By.  583;  Wright  v.  Howard,  1  Sim.  &  St.  190. 

If  the  use  which  one  makes  of  his  right  in  the  stream  is  not  a 
reasonable  use,  or  if  it  causes  a  substantial  and  actual  damage 
to  the  proprietor  below,  by  diminishing  the  value  of  his  land, 
though  at  the  time  he  has  no  mill  or  other  work  to  sustain  pres- 
ent damage,  still,  if  the  party  thus  using  it  has  not  acquired  a 
right  by  grant,  or  by  actual  appropriation  and  enjoyment  twenty 
years,  it  is  an  encroachment  on  the  right  of  the  lower  proprietor 
for  which  action  will  lie:  Mason  v.  Hill,  3  Bam.  &  Add.  304; 
S.  C,  6  Id.  1;  Wood  v.  Waud,  3  Exch.  748.  But  the  doctrine 
is  much  discussed  and  settled  on  deliberation,  in  a  recent  case 
decided  in  the  court  of  exchequer:  Embrey  v.  Owen,  6  Id.  353. 

The  right  to  the  use  of  flowing  water  is  pvblici  juris,  and 
conmion  to  all  the  riparian  proprietors;  it  is  not  an  absolute 
and  exclusive  right  to  all  the  water  flowing  past  their  land;  so 
that  any  obstruction  would  give  a  cause  of  action;  but  it  is  a 
right  to  the  flow  and  enjoyment  of  the  water,  subject  to  a  sim- 
ilar right  in  all  the  proprietors,  to  the  reasonable  enjoyment  of 
the  same  gift  of  Providence.    It  is  therefore  only  for  an  ab- 
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etraction  and  depriyatioD  of  this  common  benefit,  or  for  an  un- 
reasonable and  unauthorized  use  of  it,  that  an  action  will  lie; 
but  for  such  deprivation  or  unwarrantable  use,  an  action  will 
lie,  though  there  be  no  actual  present  damage.  So  it  is  subse- 
quently Stated  in  the  close  of  the  case  last  cited:  ''  So  long  as 
this  reasonable  use  by  one  man  of  this  common  property  does 
no  actual  and  perceptible  damage  to  the  right  of  another  to  the 
similar  use  of  it,  no  action  will  lie." 

We  think  the  most  reliable  American  authorities  are  to  the 
same  effect:  3  Kent's  Com.,  6th  ed.,  439;  Angell  on  Water- 
courses, c.  4;  Blanchard  t.  Baker ^  8  Greenl.  253  [23  Am.  Dec. 
604];  Tyler  v.  WiUdmon,  4  Mason,  397;  Webb  v.  Portland  Man- 
u/aduring  Co.,  3  Sumn.  189;  Anthony  v.  Lapham,  5  Pick.  176. 

The  same  doctrine  has  been  held  in  a  recent  case  in  New  York: 
Van  ffoesen  v.  Coventry,  10  Barb.  618. 

In  applying  these  rules  to  the  present  case,  we  are  to  consider 
that  Clark,  who  owned  the  land  on  which  the  dam  was  built, 
and  the  defendants  to  whom  he  conveyed  all  his  right  to  the 
use  of  the  water,  as  holding  together  the  whole  right,  and  it  is 
to  be  considered  in  the  same  manner  as  if  the  defendants 
owned  the  land.  We  think  it  was  properly  left  to  the  jury  to 
find  whether  the  defendants  claiming  in  the  right  of  Clark  had, 
by  their  diversion  of  the  water  for  a  valuable  and  highly  ben- 
eficial use,  caused  any  actual  or  perceptible  damage,  and  if  not, 
to  find  for  the  defendants.  It  is  veiy  clear  that  here  is  no 
complaint  of  the  total  diversion  of  the  stream  from  the  plaint- 
iff's land;  no  such  ground  of  complaint  is  set  forth  or  relied 
on.  The  bed  of  the  stream  and  the  stream  itself  remains  and 
passes  through  the  plaintiff's  land  as  it  did  before.  The  gra- 
vamen of  the  complaint  is,  not  for  diverting  the  stream  itself, 
but  for  abstracting  a  part  of  the  water  of  the  stream.  .  This  is 
a  right  which  each,  proprietor  has,  if  exercised  within  a  reason- 
able limit.  The  proper  question  therefore  was,  whether,  in  the 
mode  of  taking,  in  the  quantity  taken,  and  the  purpose  for 
which  it  there  was  taken,  was  a  reasonable  and  justifiable  use  of 
the  water  by  Clark.  The  use  being  lawful  and  beneficial,  it 
must  be  deemed  reasonable,  and  not  an  infringement  of  the 
right  of  the  plaintiff,  if  it  did  no  actual  and  perceptible  damage 
to  the  plaintiff,  and  therefore  we  think  that  question  of  fact 
was  rightly  left  to  the  jury,  who  must  have  found  that  it  did 
him  no  such  damage. 

We  consider  the  other  direction  correct  also,  as  we  under- 
stand it.     The  question  was  not,  if  the  defendants  had  caused 
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a  damage  to  the  plaintiff,  amountiiig  in  law  to  a  disturbance  of 
his  right,  for  which  an  action  would  lie,  whether  it  would  be 
barred  by  an  advantage  of  equal  value,  conferred  in  nature 
of  a  set-off;  but  whether  the  improvements  of  Clark  upon  his 
meadow,  taken  together  as  a  whole,  including  the  dam  and 
ditches  as  parts  of  one  and  the  same  improvement,  any  damage 
was  done  to  the  plaintiff;  and  this,  we  think,  was  correctly  so 
left 

It  may  perhaps  be  proper  to  guard  against  misconstruction, 
in  considering  what  are  the  general  rights  and  duties  of  persons 
owning  lands  bounding  on  running  streams,  by  the  general 
rules  of  law  and  for  general  purposes,  that  some  alterations  of 
these  rules  may  be  effected  in  Massachusetts,  by  the  acts  of 
legifijation  on  that  subject,  in  .respect  to  mills,  and  the  con- 
struction which  has  been  judicially  put  upon  such  legislative 
acts.  TI  is  system  originated  with  the  provipcial  act,  13  Anne, 
passed  in  1714:  Ancient  Laws  and  Charters,  404.  This  act  by 
its  operation  necessarily  secures,  to  some  extent,  advantages  to 
the  prior  occupant  of  a  stream,  by  a  dam  erected  to  work  a  mill: 
Bigelow  v.  Newell,  10  Pick.  348;  Bemis  v.  l^ham,  13  Id.  1G9; 
BairdY.WeUs,  22  Id.  312. 

It  is  not  necessary,  however,  now  to  go  into  this  subject,  but 
merely  to  say  that  the  rights  to  streams  of  running  water,  upon 
which  the  present  question  turns,  are  not  dependent  upon  or 
affected  by  the  mill  acts. 

Exceptions  overruled.- 

Eight  of  Bipariak  Owxeb  to  Usx  of  Watek  nr  Stream:  See  NewhaU  v. 
Irtmm^  54  Am.  Dec.  790,  and  the  note  thereto,  collecting  prior  cases  in  this 
series.  That  each  riparian  owner  on  a  stream  has  a  right  to  the  reasonable 
use  thereof  for  his  own  benefit  for  domestic,  manafactoring,  and  agricultural 
pnrposes  is  a  point  to  which  the  principal  case  is  cited  with  approval  in  Stale 
▼.  PoUmeyer,  33  Ind.  404,  405.  So  he  may  use  the  wa^  for  irrigation;  but 
he  can  not,  under  color  of  that  right,  wholly  abstract  or  divert  the  water  of 
the  stream,  or  use  an  unreasonable  quantity  of  it:  Union  M.  c6  M.  Co.  v.  /Vr- 
tUj  2  Saw.  193.  The  reasonableness  of  the  use  of  the  water  in  a  stream  by 
one  riparian  proprietor  or  mill  owner  does  not  depend  on  what  would  be 
deemed  reasonable  in  his  business,  but  upon  what  would  be  regarded  as  rea- 
sonable considered  with  respect  to  the  rights  of  others:  Batavia  Mfg.  Co.  v. 
Newton  Wagon  Co.,  91  111.  245,  also  citing  the  principal  case. 

Whether  Proof  of  Actual  Damage  by  Diversion  of  Watercourse  is 
essential  to  enable  a  riparian  owner  to  recover  therefor,  see  Plumleigh  v. 
Dawson,  41  Am.  Dec.  199;  Parker  v.  Oriswold,  42  Id.  739;  Newhall  v.  Ireson, 
64  Id.  790,  and  notes.  In  Gartoood  v.  New  York  etc.  h\  R.  Co. ,  83  N.  Y.  407, 
the  principal  case  is  cited  and  distinguished  on  this  point.  So  it  is  cited  in 
Lund  Y.  New  Bedford,  121  Mass.  290,  where  it  was  held,  in  an  action  for  di- 
rerting  water  from  a  mill,  that  wherever  an  act  is  done  in  violation  of  one's 
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righti,  of  raeh  »  ofttare  that  if  it  be  ooBtimiad  an  indefinite  time  a  title  hy 
advene  poiteerion  may  be  aoqniiedt  an  aetion  will  lie  without  proof  of  aotoal 
damage. 


MOBBELL    V.   TbEOTTON    MuTUAL    LiFE    AND    FiBB 

Insubance  Gompant. 

[10  OumM,  382.] 

Cbxditob  of  Fikm  has  Insubable  IifTKBEST  ix  Partkeb*8  Lifb,  the  in- 
•oraooe  being  leas  than  the  debt,  and  may  recover  the  whole  amonnt 
from  the  ineuren,  where  the  debt  ii  due  and  nnpaid  at  the  death,  though 
the  eetatee  of  both  partnera  are  aolvent. 

Pabtt  Imtebistbd  nr  Akothsb's  Eabxinos  has  Iitsubablb  Imtkbist  ik 
Lattkb's  Lme,  it  seems,  where  the  Utter,  for  a  valuable  consideration, 
has  agreed  to  work  a  year  in  the  mines  and  to  give  the  former  a  quarter 
of  what  he  makes,  and  upon  the  loss  of  the  insured  life  within  the  year 
the  whole  insurant^  money  is  reooverable. 

AonoK  on  a  policy  of  insurance  on  the  life  one  William  C. 
Morrell,  vrho  died  within  three  months  after  the  insurance  was 
effected.  The  main  question  was  as  to  whether  or  not  the 
plaintiff  had  an  insurable  interesi^  in  the  said  Morrell's  life. 
The  court  below  ruled  that  he  had,  and  was  entitled  to  recoyer 
the  full  amount  insured.  Verdict  for  the  plaintiff;  exceptions 
by  the  defendants.  The  facts  sufficiently  appear  from  the 
opinion. 

<7.  O.  AbboU,  for  the  plaintiff. 

A.  ff.  Nelson,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion  that,  upon 
the  facts  stated,  the  plaintiff  had  an  interest  such  as  is  recog- 
nized as  a  good  insurable  interest  in  the  life  of  the  person  on 
which  this  policy  was  made  by  the  defendant  company  to  the 
plaintiff.  He  held  a  promissory  note  signed  by  a  firm  of  which 
the  said  William  C.  Morrell  was  one  of  the  partners,  to  an 
amount  larger  than  the  aniount  insured;  this  was  due  and 
owing  at  the  time  the  insurance  was  made,  at  ^he  death  of  the 
party  whose  life  was  insured,  and  at  the  time  of  the  trial.  Each 
partner  is  a  debtor  in  solido  to  the  whole  amount  of  a  joint  debt. 
It  is  no  answer,  we  think,  that  the  estate  of  the  deceased  was 
solvent,  and  that  the  other  joint  debtor  might  be  able  to  pay  it; 
it  was  enough,  we  think,  that  by  the  contract  of  the  defendimts, 
made  on  a  valuable  consideration,  they  guaranteed  to  the  plaint- 
iff that  if  his  debtor  should  die  within  the  time,  and  the  debt 
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remained  unpaid,  they  wonld  paj  the  amount  stipulated:  An- 
der9on  y.  Edie,  cited  in  Park  on  Ins.  432;  TidswelX  y.  Anker* 
stein,  Peake's  Cas.  151. 

But  the  court  are  strongly  inclined  to  the  opinion  that  the 
plaintiff  had  another  interest  in  the  life  of  the  person  on  whose 
life  he  was  insured  bj  the  defendants.  He  had  a  subsisting 
contract  with  that  person,  made  on  a  valuable  consideration, 
by  which  he  was  to  receive  one  quarter  part  of  bis  earnings  in 
the  mines  of  California  for  one  year.  Such  an  interest  can  not, 
from  its  nature,  be  valued  or  apportioned.  It  was  an  interest 
upon  which  the  policy  attached.  By  the  lo83  of  his  life  within 
the  year,  the  person  whose  life  was  insured  lost  the  means  of 
earning  anything  more,  and  the  plaintiff  was  deprived  of  receiv- 
ing his  share  of  such  earnings,  to  an  uncertain  and  indefinite 
amount. 

Exceptions  overruled. 

InsuBABUi  Intbhist  IN  LiFB  OF  AvoTHEB,  Nboissitt  OF.~There  is  some 
difference  of  opinion  upon  the  point  as  to  whether  or  not  by  the  English  com- 
mon law,  prior  to  the  enactment  of  the  statute  of  14  Geo.  llL,  c  48,  it  was 
necessary,  in  order  to  support  an  insurance  by  one  person  upon  the  life  of 
another,  that  the  person  insuring  should  have  an  interest  in  the  life  assured. 
The  prevailing  opinion  seems  to  be,  however,  that  such  an  interest  was  not 
necessary:  DcUby  v.  India  etc.  Life  AatmroTice  Co.,  15  Com.  B.  387;  Bt-Uiih 
Commercial  Ins,  Co.  v.  Magtt,  Coo.  k  AL  182;  Shamum  v.  NugerU,  Hayes, 
636;  Trenton  etc.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576.  And  after  the  enact- 
ment of  the  statute  above  referred  to,  but  before  its  extension  to  Ireland,  it 
was  there  held,  in  the  absence  of  .any  requirement  on  that  point  in  the  policy, 
that  one  person  could  effect  a  valid  insurance  for  his  own  benefit  upon  the 
life  of  another  in  which  he  had  no  interest:  British  Commercial  Ins.  Co.  v. 
Moffee,  Coo.  k  AL  182;  Shannon  v.  Nugent,  Hayes,  536;  Bliss  on  Life  Ins., 
sec  9. 

But  this  question  was  put  at  rest  in  England  by  the  statute  of  14  Geo.  m., 
c  48,  already  mentioned,  the  terms  of  which  were  as  follows:  *' Whereas  it 
hath  boen  found  by  experience  that  the  making  insurance  on  lives,  or  other 
events,  wherein  the  assured  shall  have  no  interest,  hath  introduced  a  mis- 
chievous kind  of  gaming;  for  remedy  whereof,  be  it  enacted,  etc.:  That  from 
and  after  the  passing  of  this  act,  no  insurance  shall  be  made  by  any  person 
or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives  of  any  person  or 
persons,  or  on  any  other  event  or  events  whatsoever,  wherein  the  person  or 
persons  for  whose  use,  benefit,  or  on  whose  account  such  policy  or  policies 
shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagering; 
and  that  every  assurance  made  contrary  to  the  true  intent  and  meaning 
hereof  shall  bo  null  and  void  to  all  intents  and  purposes  whatsoever.  And 
be  it  further  enacted:  That  it  shall  not  be  lawful  to  make  any  policy  or  poll* 
cies  on  the  life  or  lives  of  any  person  or  persons,  or  other  event  or  events, 
without  inserting  in  such  policy  or  policies  the  person's  or  persons*  name  or 
names  interested  therein,  or  for  whose  use,  benefit,  or  on  whose  account  such 
policy  is  so  made  or  underwrote.    And  be  it  further  enacted:  That  in  all 
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CBMoa  when  th^  insured  hath  interest  in  such  life  or  lives,  event  or  eTents,  no 
greater  sum  shall  be  recovered  or  received  from  the  insurer  or  insurers  than 
the  amount  or  value  of  the  interest  of  the  insured  in  such  life  or  lives,  or 
other  event  or  events." 

^  Although  this  statute  is  said  in  Buae  v.  Mutual  Ben^  lAft  Int,  Co.,  23 
N.  Y.  516,  to  have  been  merely  declaratory  of  the  common  law,  tlie  biu- 
guage  of  the  preamble  of  the  statute  shows  that  it  was  supposed  by  those 
who  enacted  it  that  they  were  introducing  a  limitation  upon  an  existing  right 
of  free  insurance  upon  lives  and  other  events  in  which  the  persons  effecting 
the  insurance  had  no  interest.  Certain  it  is,  that  before  the  statute  a  commoo 
practice  had  grown  up  of  making  such  insurances,  whether  lawful  or  not: 
Reynolds  on  Life  Ins.  39. 

In  this  country  the  statute  of  14  Geo.  III.  was  never  in  force:  Bliss  on 
life  Ins.,  sec.  20;  but  insurances  upon  lives  in  which  the  persons  effecting 
the  insurances  have  no  interest  are  nevertheless  held  void  as  against  public 
policy,  and  it  is  as  well  settled  here  as  in  EIngland  that  in  order  to  support  i^ 
life  insurance  policy  the  person  to  whom  it  is  issued  must  have  an  insurable 
interest  in  the  life  insured:  Bliss  on  Life  Ins.,  sees.  7,  9;  3  Kent's  Com.  368; 
12  West  Jur.  707;  Lord  v.  Doll,  7  Am.  Dec  3S;  Buse  v.  Mutual  Benefit  lA/e 
Im.  Co,,  23  N.  Y.  610;  Chapter  Oak  Life  Im.  Co,  v.  Brant,  47  Mo.  419? 
Oilbert  v.  Moose's  AdnCr,  13  Week.  Not.  Cas.  489;  S.  C,  13  Ins.  L.  J.  297; 
Fox  V.  Penn,  Mut,  Life  Ins.  Co.,  4  Big.  Ins.  Rep.  458;  Brockway  v.  Mutual 
Bevefit  Hfe  Ins.  Co.,  9  Fed.  Rep.  249;  Mowry  v.  Home  Life  Ins.  Co  ,  9  R. 
I.  346.  A  policy  unsupported  by  such  an  interest  is  a  mere  wagering  policy, 
and  "  it  is  not  lawful  for  a  man  to  bet  upon  the  life  of  another  party  any  more 
than  it  is  lawful  to  bet  on  anything  else:"  Sharswood,  J.,  in  Fox  v.  Penn. 
MuL  L\fe  Ins,  Co,,  4  Big.  Ins.  Rep.  458.  To  permit  one  person  to  take  out 
a  policy  of  insurance,  for  his  own  benefit,  on  the  life  of  another  where  he  haa 
no  interest  in  the  preservation  of  that  life  is  almost  tantamount  to  offering  a 
premium  for  murder.  At  all  events,  it  puts  in  the  way  of  the  beneficiary  a 
temptation  to  imagine  and  long  for,  if  not  to  contrive,  the  death  of  the  person 
whose  life  is  insured.  Contrary  to  the  general  doctrine  of  the  American  case* 
on  this  subject,  it  is  said  in  Trenton  etc.  Ins.  Co.  v.  Jolmson,  24  N.  J.  L.  576, 
that,  by  the  rule  of  the  common  law  prevailing  in  New  Jersey,  an  interest  in 
the  life  assured,  on  the  part  of  the  person  effecting  the  insurance,  is  not  neoes- 
sary  to  support  a  life  insurance  policy;  but  the  decision  in  that  case  in  favor 
of  the  policy  was  not  rested  on  that  ground. 

What  Constitutes  Insurablk  Interest  in  Another's  Life. — 1. 
Whetlier  Interest  must  be  Pecuniary. — It  is  undoubtedly  settled  in  England 
that,  under  the  statute  of  14  Geo.  III.,  c  48,  the  interest  in  another's  life 
which  will  support  a  life  insurance  policy  must  be  pecuniary:  Angell  on  Ins., 
sec.  298;  Bliss  on  Life  Ins.,  sec.  10;  Reynolds  on  Life  Ins.  41;  lla\ford  v. 
Kymer,  10  Bam.  &  Cress.  724;  Hebdon  v.  West,  3  Best  k  S.  579.  Indeed, 
this  may,  we  think,  be  safely  laid  down  as  the  doctrine  upon  this  subject 
both  in  England  and  America:  May  on  Ins.,  sec.  104;  Angell  on  Ins.,  sec.  299; 
1  Cent.  L.  J.  603;  Lord  v.  Doll,  7  Am.  Dec.  38,  40,  and  note  discussing  this 
question  at  considerable  length;  Lewis  v.  Phoenix  Mut.  Lift  Ins.  Co.,  39 
Conn.  104;  S.  C,  3  Ins.  L.  J.  123,  126;  Charter  Oak  Life  Ins.  Co.  v.  Brant, 
47  Mo.  419;  Singleton  v.  SL  Louis  etc,  Ins.  Co.,  66  Id.  63;  S.  C,  27  Am. 
Rep.  321,  and  note;  S.  C,  7  Rep.  148;  S.  C,  7  Ins.  L.  J.  576;  S.  C,  18  Alb. 
L.  J.  103;  Continental  L\fe  Ins.  Co.  v.  Vdger  (Ind.),  13  Ins.  L.  J.  142;  S.  C.^ 
18  Cent.  L.  J.  229,  and  note;  S.  C,  17  Rep.  653;  BombacJi  v.  Piedmanlete. 
Ins.  Co,  (La.).  16  Rep.  780;  S.  C,  12  Ins.  L.  J.  268.    Mere  relationship. 
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therefore,  does  not  constitnte  an  insurable  interest:  ContinenUU  L\ft  Ins,  Co. 
T.  Volger,  13  Ins.  L.  J.  142;  S.  C,  18  Cent.  L.  J.  229,  and  note;  S.  C,  17 
Rep.  553.  It  must  be  admitted,  however,  that  in  some  of  the  American  au*' 
thorities  there  are  strong  expressions  to  the  effect  that  the  interest  to  sup- 
port such  a  policy  need  not  be  pecuniary,  and  that  an  interest  arising  from 
close  relationship  may  be  sufiBcient:  Bliss  on  Life  Ins.,  sec.  21;  OrcUtan  v. 
Naiumtd  Life  Ins.  Co.,  15  Hun,  74;  Insurance  Co.  v.  Bailey,  13  Wall.  619. 

"The  tendency  of  the  American  decisions,  especially  the  more  recent 
ones,"  says  Mr.  Bliss,  *'is  to  hold  that  wherever  there  is  any  well-founded 
expectation  of  or  claim  to  any  advantage  to  be  derived  from  the  continu- 
ance of  a  life,  there  is  an  insurable  interest  in  the  life,  though  there  may  be 
no  claim  upon  the  person  whose  life  is  insure<I  that  can  be  recognized  in  law 
or  in  equity:"  Bliss  on  Life  Ins.,  sec  21.  In  (MiUcm  v.  National  Life  Ins, 
Co.,  15  Hun,  76,  where  it  is  held  that  an  interest  arising  from  relationship 
may  be  sufficient,  the  court  say:  *'If  it  appear  that  the  relation,  whether  of 
consanguinity  or  of  affinity,  was  such  between  the  person  whose  life  was  in- 
sured and  the  beneficiary  named  in  the  policy  as  warrauts  the  conclusion 
that  the  beneficiary  had  an  interest,  whether  pecuniary  or  arising  from  de- 
pendence or  natural  affection,  in  the  life  of  the  person  insured,  such  interest 
will  uphold  the  policy."  Mr.  Justice  Clifford,  in  Insurance  Co.  v.  Bailey,  13 
WalL  619,  after  remarking  that  an  insurable  interest  in  the  thing  insured  is 
essential  to  support  a  marine  or  fire  policy,  says:  *'Life  insurances  have 
sometimes  been  construed  in  the  same  way;  but  the  better  opinion  is,  that 
the  decided  cases  which  proceed  upon  the  ground  that  the  insured  must  nec- 
essarily have  some  pecuniary  interest  in  the  life  of  the  cestui  que  tfie  are 
founded  in  an  erroneous  view  of  the  nature  of  the  contract;  that  the  contract 
of  life  insurance  is  not  necessarily  one  merely  of  indemnity  for  a  pecuniary 
loss,  as  in  marine  and  fire  policies;  that  it  is  sufficient  to  show  that  the  policy 
is  not  invalid  as  a  wager  policy,  if  it  appear  that  the  relation,  whether  of 
consanguinity  or  of  affinity,  was  such,  between  the  person  whose  life  was  in- 
sured and  the  beneficiary  named  in  the  policy,  as  warrants  the  conclusion 
that  the  beneficiary  had  an  interest,  whether  pecuniary  or  arising  from  de- 
pendence or  natural  affection,  in  the  life  of  the  person  insured." 

In  a  subsequent  well-considered  case  in  the  same  court,  Mr.  Justice  field, 
delivering  the  opinion,  states  with  great  force  what  constitutes  an  insurable 
interest  in  another's  life:  Wamock  v.  Davis,  104  U.  S.  775;  S.  C,  13  Bep. 
737;  S.  C,  11  Fed.  Rep.  527;  S.  C,  4  Morr.  Trans.  93.  In  that  case  he  says: 
"  It  is  not  easy  to  define  with  precision  what  will  in  all  cases  constitute  an 
insurable  interest  so  as  to  take  the  contract  out  of  the  class  of  wager  policies. 
It  may  bo  stated  generally,  however,  to  be  such  an  interest  arising  from  the 
relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or  benefit  from  the  continuance  of  his 
life.  It  is  not  necessary  that  the  expectation  of  advantege  or  benefit  should 
be  always  capable  of  pecuniary  estimation,  for  a  parent  has  an  insurable  in- 
terest in  the  life  of  his  child,  and  a  child  in  the  life  of  his  parent,  a  husband 
in  the  life  of  his  wife,  and  a  wife  in  the  life  of  her  husband.  The  natural 
affection  in  cases  of  this  kind  is  considered  as  more  powerful — as  operating 
more  efficaciously — ^to  protect  the  life  of  the  insured  than  any  other  consid- 
eration. But  in  all  cases  there  must  be  a  reasonable  ground,  founded  upon 
the  relations  of  the  parties  to  each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life 
of  the  assured.    Otherwise  the  contract  is  a  mere  wager,  by  which  the  party 
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taking  the  policy  is  directly  interested  in  the  early  deatk  of  the  aaanred. 
Snch  policies  have  a  tendency  to  create  a  desire  for  the  event.'* 

If  we  correctly  understand  the  doctrine  here  laid  down,  it  amounts  simply 
to  this,  that  an  insurable  interest  in  another's  life  need  not  be  pecuniary  in 
the  sense  of  being  susceptible  of  definite  *'  peouniaiy  estimation,"  nor  in  the 
sense  of  being  founded  upon  any  mere  pecuniary  relation,  but  that  it  may 
rest  solely  upon  ties  of  blood  or  affinity,  and  yet  that  the  mere  existence  of 
such  a  tie  is  not  of  Itself  sufficient  to  constitute  an  insurable  interest,  but  that 
the  tie  must  be  such  as  to  give  reasonable  ground  for  an  expectation  of  ben 
efit  or  advantage  from  the  continuance  of  the  life.  By  '*  benefit  or  advan* 
toge,"  in  this  connection,  we  understand  that  it  must  be  a  material  or  physi- 
cal "benefit  or  advantage."  That  is  to  say,  a  mere  sentimental  benefit 
arising  from  a  gratificati<m  of  the  affections  by  the  prolongation  of  the  life 
assured  will  not  suffice.  The  expected  benefit  must  consist-in  service,  main- 
tenance, or  the  like.  This  is  equivalent  to  saying  that  it  must  be  a  pecuniary 
benefit,  as  distinguished  from  a  mere  sentimental  or  moral  gratification. 
Thus  understood,  the  doctrine  of  these  cases,  which  professedly  reject  the  test 
of  pecuniary  interest,  is  not  substantially  different  from  that  held  in  other 
cases.  If  it  were  true  that  the  reasonable  expectation  of  advantage  from  the 
continuance  of  another's  life,  required  to  constitute  an  insurable  interest  in 
that  life,  had  reference  in  any  case  solely  to  the  satisfaction  of  an  affectionate 
desire  for  the  prolongation  of  the  life,  ought  not  the  insurers  to  be  permitted 
to  show  in  defense  that  there  was  in  fact  no  affection  between  the  parties  ? 
And  on  the  other  hand,  ought  not  an  insurable  interest  to  be  held  to  exist 
wherever  there  is  affection,  though  there  was  no  other  relation  ?  Yet  we 
venture  to  say,  on  the  one  hand,  that  the  right  of  a  husband  to  insure  bis 
wife's  life  would  not  be  denied  even  if  it  should  be  distinctiy  proved  that  he 
never  had  the  slightest  affection  for  her,  and  uniformly  treated  her  as  a  mere 
household  drudge;  and  on  the  other  hand,  that  where  there  was  no  tie  giving 
a  reasonable  ground  to  expect  service  or  support,  a  friendship  as  warm  and 
abiding  as  that  between  Damon  and  Pythias  would  not  furnish  an  insurable 
interest  in  behalf  of  one  in  the  life  of  the  other.  For  a  further  discussion  of 
this  point,  see  the  note  to  Lard  v.  Doll,  7  Am.  Dec  42,  heretofore  referred  to. 

2.  Direct  and  D^nite  Legal  Interest  net  Neeeaaary. — Certainly  where  there 
is  a  clear  legal  titie  to  a  pecuniary  benefit  from  the  continuance  of  another's 
life,  there  is  an  insarable  interest  in  that  life;  but  a  strict  legal  claim  to  such 
benefit  is  not  essential;  a  strong  probability  of  it  is  enough:  Miller  v.  EagU 
etc.  In$,  Co.,  2  E.  D.  Smith,  268;  Iloift  v.  New  York  L\fe  Ins.  Co.,  3  Bosw. 
446.  **  The  interest  required  need  not  be  such  as  to  constitnte  the  basis  of 
any  direct  claim  in  favor  of  the  plaintiff  upon  the  party  whose  life  is  insured; 
it  is  sufficient  if  an  indirect  advantage  may  result  to  the  plaintiff  from  his 
life:"  Trenton  efc.  Lis.  Co.  v.  Johnson,  24  N.  J.  L.  586.  An  equitable  claim 
to  a  pecuniary  advantage  from  the  continuance  of  the  life  will  suffice,  it 
seems:  MilUr  v.  Eagle  etc  Ins.  Co.,  2  E.  D.  Smith,  292. 

3.  If  Claim  cf  Interest  in  Insured  L\fe  is  Mere  Pretext,  the  plaintiff  having 
no  interest  which  he  would  reasonably  desire  to  have  protected,  or  if  his  in- 
terest is  small  and  the  amount  of  the  insurance  vasUy  disproportionate,  the 
policy  will  be  regarded  as  a  mere  gaming  contract,  and  not  enforceable:  Mowry 
V.  Home  Life  Ins.  Co.,  9  R.  L  346;  Guardian  MuL  Life  Ins.  Co.  v.  Hogan, 
80  HI.  35;  S.  C,  22  Am.  Rep.  180;  S.  C,  5  Ins.  L.  J.  835;  S.  C,  8  Chic  L. 
K.  382;  Brockway  v.  Mutwd  Benefit  Life  Ins.  Co.,  9  Fed.  Rep.  249.  And  it 
is  for  the  jury  to  determine  whether  the  insurance  is  a  mere  cover  for  a 
wager  on  the  life  assured:  Brockway  v.  Mutual  Beri^  Life  Ins,  Co.,  supra. 
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Insctkablb  iMtEBEST  IK  Anotheb's  Lifb  Arisino  from  Cer'>*HA<7  y.h 
LATiON's. — I.  IntntraUe  IrUereH  of  Creditor  in  Debtor* b  Life, — It  ia  well  fc«t- 
tled  that  a  creditor  has  on  insarable  interest  in  the  life  of  his  debtor,  at  least 
to  the  amount  of  the  debt:  AngeU  on  Ins.,  sec.  304;  May  on  Ins.,  sec.  108; 
Reynolds  on  Life  Ins.  54;. Bliss  on  Life  Ins.,  sec.  13;  18  Cent.  L.  J.  346; 
OofUalL  V.  Boldero,  9  East,  72;  Dryadale  v.  PiggoU,  22  Beav.  238;  VanLind- 
en€M  V.  Deaborough,  3  Car.  &  P.  353;  S.  C,  8  Bam.  &  Cress.  586;  Sucee^tsion 
€tf  Hearing,  26  La.  Ann.  326;  RawU  v.  American  etc.  Ins,  Co.,  27  N.  Y.  282? 
River*  v.  Oregg,  6  Rich.  Eq.  274;  AIcKentjf  v.  Universal  L\fe  Ins.  Co,,  3  Ins. 
L.  J.  385  (U.  S.  C.  C,  D.  of  Minn.);  Union  Mut.  L\fe  Ins.  Co.  v.  Howry,  7 
Ins.  L.  J.  203  (U.  S.  S.  C);  Brockway  v.  MiUual  Benefit  L\fe  Ins.  Co,,  9  Fed. 
Rep.  249.  And  the  creditor  may  insure  the  debtor's  life  without  the  latter's 
consent:  Succession  of  Hearing,  26  La.  Ann.  326.  The  theory  upon  which 
an  insurable  interest  in  a  debtor's  life  is  held  to  exist  in  favor  of  his  creditor 
is  that  the  prospect  of  payment  of  the  debt  is  presumed  to  be  increased  by  the 
continuance  of  the  debtor's  life.  Besides,  although  this  does  not  seem  to  be 
adverted  to  in  the  cases,  the  debtor's  life  at  common  law  iumished  a  direct 
security  for  his  debt,  owing  to  the  creditor's  right  to  take  his  body  in  execu- 
tion. It  must  be  confessed,  however,  that  the  theory  that  a  creditor  has  an 
interest  in  the  continuance  of  his  debtor's  life  is,  as  Mr.  Bliss  very  clearly 
shows,  to  a  considerable  extent  fictitious:  Bliss  on  Life  Ins.,  sec  13.  Take, 
for  instance,  a  case  where  the  debt  is  fully  secured,  or  a  case  where  the  debtor 
is  so  hopelessly  insolvent  that  the  chances  of  payment  are  more  remote  than 
the  chances  of  his  death:  what  interest,  in  either  of  those  cases,  has  the  cred- 
itor in  the  continuance  of  his  life?  Indeed,  in  the  latter  case,  is  not  the  ored 
itor's  interest,  as  soon  as  he  effects  the  insurance,  directly  adverse  to  the 
prolongation  of  the  debtor's  life? 

The  debt  must  undoubtedly  be  valid  to  give  the  creditor  an  insurable  in* 
terest.  Hence  the  holder  of  a  note  given  for  money  won  at  play  has  no  in- 
surable interest  in  the  debtor's  life:  Dwyer  v.  Edie,  AngeU  on  Ins.,  sec.  296; 
2  Park.  Ins.,  7th  ed.,  639.  Nor  does  a  mere  moral  claim  constitute  one  a 
creditor,  it  seems,  so  as  to  give  him  an  insurable  interest  in  the  life  of  the 
person  against  whom  he  has  the  claim:  Ouardian  Mut,  L\fe  Ins.  Co.  v. 
Bogan,  80  HL  35;  S.  C,  22  Am.  Rep.  180;  S.  C,  5  Ins.  L.  J.  841;  S.  C,  8 
Chic.  L.  N.  382.  But  the  fact  that  a  debt  is  barred  by  the  statute  of  limi- 
tations does  not  deprive  the  creditor  of  an  insurable  interest  in  the  debtor's 
life,  because  the  bar  is  not  absolute  and  the  debtor  may  not  avail  liimself  of 
of  it:  Bawls  v.  American  etc  Ins.  Co.,  27  N.  Y.  282.  So  where  the  debtor  is 
an  infant,  for  be  may  not  interpose  infancy  as  a  defense:  Bivers  v.  Oregg,  5 
Rich.  Eq.  274;  Bliss  on  Life  Ins.,  sec.  13. 

As  to  the  extent  to  which  a  creditor  may  effect  insurance  on  his  debtor's 
life,  Mr.  Bliss  is  of  opinion  that  upon  principle  there  is  no  reason  why  be 
may  not  insure  in  excess  of  his  debt  if  the  insurers  choose  to  take  the  risk 
in  return  for  the  premium  paid,  and  if  there  is  no  fraud  or  misrepresentation: 
Bliss  on  Life  Ins.,  sec.  31.  And  no  doubt  this  is  true  unless  the  dispropor- 
tion between  the  interest  assured  and  the  amount  of  the  insurance  is  so  great 
as  to  make  the  policy  a  mere  wagering  contract,  in  which  case,  of  course,  the 
reasons  against  the  enforcement  of  the  agreement  are  as  cogent  as  if  there 
were  no  insurable  interest  at  all:  Brochway  v.  Mutual  Benefit  Life  Ins.  Co.^ 
9  Fed.  Bep.  249;  Ouardian  eU.  Ins.  Co.  v.  Hogan,  80  111.  35;  S.  C,  22  Am. 
Bep.  180;  S.  C,  5  Ins.  L.  J.  841;  S.  C,  8  Chic  L.  N.  382;  see  also  Cam- 
mack  V.  Lewis,  15  WalL  643.  Thus  where  an  insurance  for  forty  thousand 
doUara  was  effected  for  the  benefit  of  a  creditor  for  a  trifling  sum,  who  held. 
Am.  Dao.  Toi..  LTII— 7 
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however,  a  pretended  claim  for  ten  thousand  dollars,  it  was  left  to  the  jury 
to  say  whether  the  transaction  was  bona  Jlde  or  a  mere  wagering  contract: 
Brochway  ▼.  Mutual  Ben^  Life  Ins.  Co.,  supra.  In  Cammack  v.  Lewis,  15 
WalL  643,. it  was  said  that  a  creditor  holding  a  claim  for  only  seventy  dollars 
could  not  take  an  insurance  on  his  debtor's  life  for  three  thousand  dollars, 
either  directly  or  by  an  assignment,  throagh  an  arrangement  with  his  debtor; 
but  the  point  was  not  deciiled  because  the  controversy  there  was  between 
the  creditor  and  the  representative  of  the  debtor.  Of  course  where  the 
creditor  has  a  further  indeterminate  interest  beyond  the  extent  of  his  debt, 
by  reason  of  a  partnership  with  his  debtor,  in  a  business  requiring  consider- 
able capital  and  skill,  an  insurance  largely  in  excess  of  the  debt  will  be  valid: 
Union  Mut.  Life  Ins.  Co.  v.  Alowry,  7  Ins.  L.  J.  203  (U.  S.  S.  C) 

The  effect  of  the  provision  in  the  statute  of  14  €^.  HI.,  c  48,  heretofore 
quoted,  limiting  the  right  of  recovery  on  a  life  policy  to  the  extent  of  the  in- 
surable interest,  b  no  doubt  practically  to  prohibit  insurances  by  creditors 
or  others  in  excess  of  the  insurable  interest,  even  if  they  would  be  otherwise 
valid.  As  to  the  extent  of  recovery  on  such  a  policy,  however,  see  a  subse- 
quent section  of  this  note. 

Not  only  has  a  creditor  an  insurable  interest  in  the  life  of  his  debtor,  but 
it  has  been  decided  that  he  may  have  a  similar  interest  in  the  life  of  the 
debtor^s  wife  under  some  circumstances.  Where  a  debtor  and  his  wife  joined 
in  an  assignment  to  the  creditor  by  way  of  security  of  a  certain  annuity  and 
legacy  coming  to  the  wife,  an  insurance  effected  by  the  creditor  on  the  wife*s 
life  was  held  vaUd:  Bemion  v.  BlackweU,  4  Hare,  434;  S.  C,  14  L.  J.  Ch.  329. 
The  reason  given  was  that  the  security  consisting  in  chosm  m  action  belong- 
ing to  the  wife  which  could  not  be  reduced  to  possessi'^n  if  the  wife  should 
survive  the  husband,  they  would  inure  to  her,  and  the  security  would  be 
gone;  but  as  Mr.  Bunyon  clearly  shows  in  criticising  this  decision  the  risk 
consisted  in  the  wife's  living  and  not  in  her  dying,  so  that  the  creditor's  in- 
terest  was  really  adverse  to  the  continuance  of  her  life:  Bunyon  on  Life  Ins. 
290. 

2.  Insurable  Interest  qf  Debtor  in  Crediior*s  Life. — It  may  well  happen  that 
a  debtor  may  have  such  an  interest  in  the  continuance  of  his  creditor's  life 
as  to  render  valid  a  policy  taken  out  by  him  on  such  life;  but  a  mere  p'x>mise 
of  the  creditor  not  to  enforce  his  claim  while  he  lives  will  not  give  the  debtor 
an  insurable  interest  in  his  life:  Hebdon  v.  West,  3  Best  k  S.  579. 

3.  Annuitwit  has  Insurable  Interest  in  the  life  on  which  the  annuity 
depends;  for  here  there  is  an  obvious  a^l vantage  to  be  derived  from  the  con- 
tinuance of  the  life:  Keynolds  on  Life  Ins.  62;  as  where  one  borrows  money 
and  grants  an  annuity  for  his  own  life  as  part  consideration  for  the  loan: 
Gottlieb  V.  CrMich,  4  De  G.  M.  &  G.  440.  And  in  such  a  case,  the  borrower, 
on  paying  the  debt,  is  not  entitled  to  a  surrender  of  the  policy:  Id. 

4.  Partner  has  Insurable  Interest  in  Copartner's  Life  on  very  clear  grounds, 
one  of  the  most  obvious  of  which  is  that  the  partnership  will  be  terminated 
by  death.  Where  a  partner  has  not  paid  in  his  proportion  of  the  capita] 
stock,  there  is  still  greater  reason  for  holding  that  his  copartner  has  an  insur- 
able interest  in  his  life:  Connecticut  Mutual  Life  Ins.  Co.  v.  Luchs,  108  U.  S. 
498;  S.  C..  12  Ins.  L.  J.  677;  S.  C,  17  Cent.  L.  J.  130;  S.  C,  16  Rep.  420. 
So  where  the  partner  whose  life  is  insured  is  to  devote  his  personal  attention 
and  skill  to  the  partnership  business:  18  Cent.  L.  J.  347.  In  those  mining 
partnerships  where,  as  in  the  principal  case,  one  furnishes  the  outfit  to  send 
another  to  the  mines  to  engage  in  mining,  with  an  agreement  that  they  are  to 
share  the  earnings,  the  home  partner  has  an  undoubted  insurable  interest  iu 
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tho  raining  partner's  life,  for  the  whole  income  of  the  investment  depends 
apon  that:  Bevin  v.  CannecUetU  Mutual  L\fe  Ina.  Co.,  23  Conn.  244;  Miller  v. 
Eagle  etc.  Ins,  Co.,  2  E.  D.  Smith,  268;  Hosft  v.  New  York  Life  Ins.  Co.,  3 
Boew.  440.    See  also  TrenUm  etc  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576. 

5.  Joint  Obligon  in  Bond  have  Insurable  Interest  in  each  other's  lives  to  the 
extent  to  which  each  is  liable  as  among  themselves,  under  the  statute 
of  14  Geo.  UL:  Brar\ford  v.  Saunders,  25  Week.  Rep.  650.  So  a  surety 
in  a  note  has  an  insurable  interest  in  his  principal's  life,  but  the  insurance 
money,  so  far  as  not  required  to  indenmify  the  surety,  must  be  applied  to 
payment  of  the  debt,  where  the  insurance  is  effected  with  the  privity  of  the 
principal:  Lea  v.  Hinion,  5  De  6.  M.  &  0.  823.  The  insurable  interest  in 
cases  of  this  sort  stands  on  the  same  foundation  as  a  creditor's  insurable  in- 
terest in  his  debtor's  life. 

6.  Insurable  Interest  of  Master  and  Servant  in  Each  Othet^s  Lives.^ 
Where  a  servant  is  hired  at  a  certain  salary  for  a  specified  time,  he  has  an 
insurable  interest  for  that  period  in  the  master's  life:  Ilehdon  v.  West,  3  Best 
&  S.  579;  May  on  Ins.,  sec.  109;  18  Cent.  L.  J.  347.  So  an  apprentice  has 
an  insurable  interest  in  the  master's  life:  12  West.  Jur.  706.  So  a  master  or 
employer  may  undoubtedly  have  an  insurable  interest  in  his  servant's  or  em- 
ployee's life,  whether  such  servant  be  bond  or  free:  Miller  v.  Eagie  etc.  Iw. 
Co.,  2  E.  D.  Smith,  292;  Summers  v.  United  Stales  etc.  Trust  Co.,  13  La. 
Aon.  504;  Wooc/Jin  v.  AsheviUe  etc  Ins.  Co.,  6  Jones  L.  558.  Thus,  where 
a  member  of  a  mining  association  employs  a  substitute  to  represent  him  and 
work  in  his  stead  in  the  mines,  he  has  an  insurable  interest  in  the  latter's 
life:  T^renton  etc.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576.  So  a  manager  may 
insure  the  life  of  an  actor  engaged  by  him:  Bliss  ou  Life  Lis.,  sec.  14. 

7.  Tenant  Jtas  Insurable  I/Uerest  in  Landlord's  L\fe,  where  the  latter  is 
himself  only  a  tenant  for  life,  because  /the  term  depends  upon  the  continu- 
ance of  the  life:  Sides  v.  Knickerbocker  Life  Ins,  Co.,  16  Fed.  Rep.  650  (U, 
S.  C.  C.  W.  D.  Tenn.). 

8.  Insurance  Compcuiy  has  Insurable  Interest  in  a  life  insured  by  it,  and 
may  reinsure  in  another  company  to  protect  itself:  IkUby  v.  India  etc 
Life  Assurance  Co.,  15  Com.  B.  385. 

9.  Insurable  Interest  of  Trustee — ^An  executor  in  tmst  has  an  insurable 
interest  in  the  life  of  one  who  has  granted  an  annuity  for  his  own  life  to  tlio 
testator,  which  the  latter  has  bequeathed  to  other  persons,  because,  as  ruled 
by  Lord  Kenyon,  the  executor  can  not  assent  to  the  legacy  until  the  debts 
arc  paid  without  being  guilty  of  a  devastavit,  and  all  the  testator's  interest 
vests  in  the  executor:  Tidswell  v.  A  nkerstein,  Peako,  204.  In  that  case  the  will 
directed  the  executor  to  insure.  No  doubt,  also,  a  valid  life  policy  may  be 
issued  to  ooe  as  trustee  for  another,  both  names  appearing  on  the  face  of  the 
policy,  although  the  trustee  has  no  interest  in  the  life  assured  if  the  cestui 
que  trust  possesses  such  interest:  CoUett  v.  Morrison,  9  Hare,  162;  S.  C,  21  L. 
J.  Ch.  878.  An  assignee  in  bankruptcy  has,  it  seems,  no  insurable  interest 
in  the  life  of  the  bankrupt,  especially  aifter  the  latter's  discharge:  In  re  Mc' 
Kinney,  15  Fed.  Rep.  535  (U.  S.  D.  C.  S.  D.  N.  Y.) 

LvsuRABLS  Interest  Founded  on  Relationship. — 1.  Interest  Founded 
on  BeUUion  of  Parent  and  Child. — In  this  country,  a  father  undoubtedly  baa 
an  insurable  interest  in  his  minor  child's  life,  owing  to  his  right  to  such  obild's 
services:  Bliss  on  Life  Ins.,  sec.  24;  May  on  Ins.,  sec.  105;  IS  Cent.  L.  J.  347; 
Loomis  v.  Eagle  etc.  Ins.  Co.,  0  Gray,  396;  Mitchell  v.  Union  Life  Ins.  Co.,  45 
Me.  104;  Grattau  v.  National  Life  Ins  Co.,  15  Hun,  74;  S.  C,  7  N.  Y.  Week. 
Dig.  384      And  in  the  case  last  cited  it  was  held  that  a  policy  issued  to  a 
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father  upon  his  son's  life  was  valid,  though  the  son  came  of  age  before  the 
loss  happened.  So  a  mother  has  an  insurable  interest  in  her  son's  life:  Ifeef 
V.  Union  Life  Ins.  Co.,  17  Ins.  Chron,  13;  18  Cent.  L.  J.  347.  In  England, 
under  the  statute  of  14  Geo.  IIL,  it  was  held,  in  HcU/ord  v.  Kymer,  10  Bam. 
&  Cress.  724,  that  a  father  had  no  insurable  interest  in  the  life  of  his  son  where 
the  latter  was  nearly  of  age  at  the  time  of  the  insurance.  The  same  doctrine 
was  taken  for  granted  in  Worthington  ▼.  Curtis,  L.  R.,  1  Ch.  Div.  419;  S.  C, 
45  L.  J.  Ch.  Diy.  259;  S.  C,  33  L.  T..  N.  S.,  828,  where  the  point  was  not 
necessary  to  be  decided,  because  the  insurance  money  h'ad  been  paid,  and  the 
contest  was  between  the  father  and  certain  creditors  of  the  son  claiming  that 
the  money  belonged  to  the  latter's  estate,  but  the  court  decided  in  favor  of 
the  father.  In  that  case  the  son  seems  to  have  been  of  age.  Where  children 
are  legally  liable  for  the  maintenance  of  parents  in  case  the  latter  become  in- 
digent, it  would  seem  clear,  upon  principle,  that  parents  have  an  insurable 
interest  in  the  lives  of  their  children,  whether  infants  or  adults.  The  fact 
that  the  parents  are  not  in  fact  indigent,  and  do  not  need  support  at  the  time 
of  the  insurance,  can  make  no  difference. 

So,  a  father  being  liable  for  the  maintenance  of  his  infant  children,  the 
latter  certainly  have  an  insurable  interest  in  the  former's  life.  But  the  case 
is  not  so  clear  as  to  the  insurable  interest  of  an  adult  child  in  the  life  of  his 
father.  In  Ouardian  MtU,  Life  Ins,  Co.  v.  Hogan,  80  111.  35;  S.  C,  22  Am. 
Rep.  180;  S.  C,  5  Ins.  L.  J.  835;  S.  C,  8  Chic.  L.  N.  382,  it  was  held  that 
an  adult  son  had  no  insurable  interest  in  his  father's  life  where  they  were 
living  apart  in  independent  circumstances,  unless  the  son  could  show  some 
reasonable  expectation  of  pecuniary  advantage  from  the  continuance  of  the 
father's  life.  On  the  other  hand,  in  Reserve  MtU.  Ins.  Co.  v.  Kane,  81  Pa.  St. 
154;  S.  C,  22  Am.  Rep.  741;  S.  C,  5  Ins.  L.  J.  649,  it  was  held  that  an  adult 
son  had  an  insurable  interest  in  the  life  of  his  father,  not  only  becanse  of  the 
relationship,  but  because  the  son  would  be  liable,  under  the  poor  law,  for  the 
father's  support  if  he  should  become  indigent,  and  therefore  should  be  per* 
mitted  to  provide  for  his  reimbursement  for  any  such  outlay.  The  court  say: 
"It  would  be  technical  in  the  extreme  to  say  that  a  son  had  no  insurable 
interest  in  his  father's  life.  Poverty  may  overtake  the  father  in  his  life-time, 
and  thus  both  father  and  mother  be  cast  upon  the  son;  or  if  the  father  die 
before  her,  the  necessity  may  fall  at  once  upon  the  son.  Why,  then,  should 
he  not  be  permitted  to  make  a  provision,  by  insurance,  to  reimburse  himself 
for  his  outlays,  past  or  future ?  What  injury  is  done  to  the  insurance  company  ? 
They  receive  the  full  premium,  and  they  know  in  such  case,  from  the  very 
relationship  of  the  parties,  that  the  contract  is  not  a  mere  gambling  adventure, 
but  is  founded  in  the  best  of  feelings  of  our  nature,  and  on  a  legal  duty  which 
may  arise  at  any  time."  The  reasoning  of  this  case  is  entirely  at  variance 
with  the  generally  received  doctrine  that  to  constitute  an  insurable  interest 
in  another's  life  there  must  be  a  reasonable  expectation  of  benefit  or  advan- 
tage from  the  continuance  of  that  life.  The  fact  that  a  father  might  become 
a  burden  upon  his  son  if  he  lived  would  certainly  seem  to  hold  out  very  little 
prospect  of  benefit  or  advantage,  in  any  pecuniary  sense,  from  the  continuance 
of  the  father's  life.  By  the  same  statute,  however,  to  which  the  court  re- 
ferred in  that  case,  it  was  provided  that  parents  should  maintain  their  indigent 
children.  This,  together  with  the  possibility,  adverted  to  in  the  decision, 
that  if  the  father  died  the  mother's  support  might  be  cast  upon  the  son,  per- 
haps furnishes  a  sufficient  interest  in  the  continuance  of  the  insured  life  to 
support  the  policy.  In  Continental  lAfe  Ins.  Co.  v.  Volger,  13  Ins.  L.  J.  144 
(Ind.);  S.  C,  18  Cent.  L.  J.229;  S.  C,  17  Rep.  553,  it  was  held  that  a  daughter 
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had  no  inamaUa  interest  in  her  mother's  life  hy  vbrtoe  of  the  reUtionship, 
bat  must  show  a  peconiary  interest. 

2.  Inmrable  InUrett  qf  Husband  and  W^fein  Each  Other'a  Z^toe*.— Certainly 
a  husband  has  sn  insurable  interest  in  the  life  of  his  wife,  becaose  of  his 
right  to  her  services  and  society:  Bliss  on  Life  Ins.,  sec.  12;  18  Cent.  L.  J. 
847;  tiebdan  v.  West,  3  Best  &  S.  579;  S.  C,  9  Jar.,  N.  S.,  747;  S.  C,  32  L. 
J.  Q.  B.  85,  per  Wightman,  J.;  Connecticut  Mut.  lAfe  Ins.  Co.  v.  Sehatfer,  94 
U.  S.  460;  S.  C,  6  Ins.  L.  J.  383;  though  the  contrary  is  stated  in  Bunyon 
on  Life  Ins.  14.  So  a  wife  unquestionably  has  an  insurable  interest  in  her 
husband's  life,  because  of  bis  liability  for  her  maintenance:  BUss  on  Life 
Ins.,  sec.  25;  May  on  Ins.,  sec.  107  b;  1  Cent.  L.  J.  002;  18  Id.  347;  Beed 
▼.  Baifol  Exchange  Ass.  Co.,  Peake  Add.  Cas.  70;  Connecticut  Mut.  Ins.  Co. 
y.  Scha^er,  94  U.  S.  460;  8.  C,  6  Ins.  L.  J.  383;  McKee  v.  Phcenix  Ins.  Co., 
28  Ma  383;  Charter  Oak  Life  Ins.  Co.  v.  Brant,  47  Id.  419;  Oambs  v.  Cove- 
nant Mut.  Life  Ins.  Co.,  50  Id.  44;  St.  John  r.  American  Mut.  Li/e  Ins.  Co., 
2  Duer,  429;  Bakrr  v.  Union  MuL  Life  Ins.  Co.,  AS  N.  Y.  287;  nor  will  asub- 
sequent  divorce  avoid  the  policy:  McKee  v.  Phanix  Ins.  Co.,  28  Mo.  383; 
ConnecOeut  Mut.  Life  Ins.  Co.  v.  Scha^er,  94  U.  S.  460;  S.  C,  C  Ins.  L.  J. 
883;  so  though  the  decree  allows  the  wife  alimony:  Connecticut  Mvs.  Life 
Ins.  Co.  y.  Scha^er,  supra.  In  Equitable  Life  Ass.  Soc.  v.  Paierson,  41  Go. 
338,  it  was  held  that  a  woman  living  with  a  man  as  his  wife  had  an  Insurable 
interest  in  his  life,  though  they  were  not  legally  married^  she  having  another 
husband  living.  The  decision  was  put  on  the  ground  that  the  pretcdided  hus- 
band in  fact  supported  the  woman  and  treated  her  as  lus  wife,  and  she  there- 
fore had  a  deep  interest  in  the  continuance  of  his  life.  Besides,  tite  alleged 
husband  himself  effected  the  insurance.  In  Holabird  v.  Atlantic  Ins,  Co., 
2  Iu8.  L.  J.  588;  S.  C,  2  Dill.  166,  note,  it  was  held,  however,  that  to 
maintain  an  action  on  a  policy  taken  out  by  a  wife  on  her  husband's  life,  the 
insurable  interest  being  put  in  issue,  it  must  appear  that  the  plaintiff  was  a 
Uwful  wife.  A  woman  has  an  insurable  interest  also  in  the  life  of  a  man 
•rho  is  under  a  promise  of  marriage  to  her,  because  of  her  right  to  prospect- 
ive support  in  case  the  contract  is  fulfilled:  Chisholm  v.  National  etc.  Life  Ins, 
Co.,  52  Mo.  213;  S.  C,  14  Am.  Rep.  414.  But  this  is  said,  in  a  valuable 
article  in  18  Cent.  L.  J.  347,  to  be  carrying  the  principle  too  far.  It  seems 
to  us,  however,  that  the  insurable  interest,  in  a  pecuniary  sense,  is  even 
stronger  in  such  a  case  than  in  that  of  a  wife  taking  an  insurance  upon  her  hus- 
band's life.  If  a  husband,  who  is  able  to  support  his  wife,  dies,  his  wife  re- 
ceives her  share  of  his  estate.  But  if  a  promised  husband  dies,  the  woman 
whom  ho  has  promised  to  marry  receives  nothing.  Her  claim  upon  him  is 
entifely  dependent  on  the  continuance  of  his  life.  Besides,  as  a  mere  matter 
of  affection,  it  often  happens  that  a  woman  takes  a  warmer  interest  in  a  man 
before  she  marries  him  than  she  does  afterwards. 

3.  Insurable  Interest  Dependent  on  Other  BelatioTis. — ^A  man  has  no  in. 
aurable  interest  in  the  life  of  his  brother,  if  there  is  no  pecuniary  interest 
superadded  to  the  relationship:  Lewis  v.  Phoenix  MuL  Life  Ins.  Co.,  39  Conn. 
100,  104;  S.  C,  3  Ins.  L.  J.  123,  126.  Otherwise  where  the  brother  who 
effects  the  insurance  is  also  a  creditor  of  him  whose  life  is  insured:  Ooodunn 
▼.  Massachusetts  Mut.  Life  Ins.  Co.,  7  Id.  862;  a  C,  18  Alb.  L.  J.  217.  A 
sister  dependent  for  support  on  a  brother,  who  stainds  in  loco  parentis  to  her, 
has  an  insurable  interest  in  his  life:  Lord  v.  DaU,  7  Am.  Dec.  38.  And  see 
JEtna  Life  Ins.  Co.  v.  France,  94  U.  S.  561;  S.  C,  6  Ins.  L.  J.  331;  S.  C,  15 
Alb.  L.  J.  450.  An  uncle  has  no  insurable  mterest,  by  virtue  of  relationship 
only,  in  the  life  of  his  nephew:  Singleton  v.  SL  Louis  Mut.  Life  Ins,  Co.,  60 
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Mo.  63;  S.  C,  27  Am.  Rep.  321;  S.  C,  7  Ins.  L.  J.  576;  S.  C,  18  Alb.  L.  J. 
103.  A  step-son  has  no  insarable  interest  in  the  life  of  his  step-father's  father: 
OUbeH  V.  Mooae*$  Adm'r,  13  Ins.  L.  J.  297;  S.  C,  41  Leg.  Int.  75.  A  son- 
in-law  has  no  insurable  interest  in  the  life  of  his  mother-in-law:  Rambaeh  v. 
Piedmont  etc.  Ina.  Co.,  16  Eep.  780  (La.);  S.  C,  12  Ins.  L.  J.  268.  In  some 
cases  it  would  probably  require  a  very  strong  pecuniary  motive  to  interest  a 
man  in  favor  of  the  continuance  of  the  life  of  his  mother-in-law.  Under  a 
statute  authorizing  insurances  on  lives  of  members  of  the  "same  family'*  for 
each  other's  benefit,  it  has  been  held  that  a  girl  residing  with  an  unmarried 
man,  who  had  no  immediate  relatives,  as  a  xpember  of  the  same  domestic 
circle,  being  regarded  and  treated  by  him  as  his  daughter,  was  a  member  of 
the  same  family  so  as  to  have  an  insurable  interest  in  his  life:  Ccarmichtiel  v. 
NortJivouUni.  Mut,  Ben,  Ass,,  13  Id.  12  (Mich.)  But  where  a  keeper  of  a  ho- 
tel and  bar  agreed  with  an  habitual  drunkard  to  give  him  a  home  as  long  as  he 
lived,  knowing  that  he  could  not  live  long,  and  then  effected  a  large  insurance 
on  his  life,  it  was  held  that  the  person  whose  life  was  assured  was  not  a  member 
of  the  beneficiary's  "family"  within  the  statute,  and  that  the  policy  was  a 
mere  wagering  contract,  and  void:  Mutual  Ben^t  Abs,  v.  //o^,  46  Mich. 
473. 

Onr  mat  Insurb  his  Own  Life  or  any  part  of  it,  that  is  to  say,  for  a 
longer  or  shorter  period,  and  may  make  the  insurance  money  payable  to 
whom  he  pleases,  whether  such  person  has  any  interest  in  his  life  or  not,  pro- 
vided it  be  not  done  pursuant  to  an  arrangement  between  the  parties  at  the 
expense  and  for  the  benefit  of  the  person  designated  as  beneficiary,  as  a  cover 
for  a  mere  wagering  contract:  Reynolds  on  Life  Ins.  46;  Bliss  on  Life  Ins., 
sees.  17,  26;  18  Cent.  L.  J.  347;  Waineun-ight  v.  Bland,  1  Moo.  &  R.  481; 
S.  C,  2  Hurist.  &  N.  42;  S.  C,  26  L.  J.  Ex.  266;  S.  C,  2  Big.  Ins.  Rep. 428; 
ConnecliaU  Mut,  lAft  Ins,  Co,  v.  Schae/er,  94  U.  S.  460;  S.  C,  6  Ins.  L.  J. 
386,  per  Bradley,  J.;  ^tna  Life  Ins,  Co,  v.  France,  94  U.  S.  561;  8.  C,  6 
Ins.  L.  J.  331;  S.  C,  15  Alb.  L.  J.  450;  Langdon  v.  Union  Mut,  Hfefns,  Co., 
14  Fed.  Rep.  272;  Provident  Life  Ins,  Co,  v.  Baum,  29  Ind.  236;  Franklim 
Life  Ins,  Co,  v.  S^n,  63  Id.  382;  Connecticut  Life  Ins.  Co,  v.  Volger,  13  Ins. 
L.  J.  145  (Ind.);  S.  C,  18  Cent.  L.  J.  229;  Succession  of  Hearing,  26  La.  Ann. 
326;  Campbell  v.  New  England  etc.  Ins,  Co,,  98  Mass.  381;  Baker  v.  (Tnion 
Mut,  Life  Ins,  Co,,  43  N.  Y.  287;  Olmsted  v.  Keyes,  85  Id.  593;  S.  C,  13  N. 
Y.  Week.  Dig.  121;  Hogle  v.  Guardian  Life  Ins.  Co.,  6  Robt.  567;  American 
Ins,  Co,  v.  Bobertshaw,  26  Pa.  St.  189;  Fairchild  v.  North  Eastern  Mut.  Life 
Ass.  Co. ,  51  Vt.  613, 624.  The  insurable  interest  which  one  has  in  his  own  life  is 
what  supports  the  policy  in  such  a  case.  So  two  or  more  j)er8ons  may  e^ect 
an  insurance  on  their  joint  lives  for  the  benefit  of  the  survivor,  the  interest 
of  each  in  his  own  life  upholding  the  policy:  Connecticut  Mut.  lAfe  Ins,  Co,  v. 
Schaefer,  94  U.  S.  460;  S.  C,  0  Ins.  L.  J.  386,  per  Bradley,  J.  But  where 
it  appears  that  a  policy  issued  to  one  on  his  own  life,  payable  to  his  executors, 
was  really  effected  by  or  on  behalf  of  another  person  having  no  interest  in 
the  life,  who  furnished  the  funds,  and  was  to  have  the  sole  benefit  of  the  in- 
surance, by  assignment  or  otherwise,  the  policy  is  void:  Shilling  v.  Accidental 
Death  Ins,  Co.,  2  Hurist.  &  N.  42;  S.  C,  20  L.  J.  Ex.  266;  S.  C,  2  Big.  Ins. 
Rep.  42S;  Wainewright  v.  Bland,  I  Moo.  &  R,  481;  S.  C,  1  Mee.  &  W. 
32;  S.  C  ,  Tyrw.  &  0.  417.  But  where  a  policy  was  taken  out  by  a  brother 
on  his  own  life  for  his  sister's  benefit,  though  she  paid  some  of  the  premiums, 
the  policy  was  held  valid:  AStna  L\fe  Ins,  Co.  v.  France,  94  U,  S.  561 ;  S.  C, 
6  Ins.  L.  J.  331;  S.  C,  15  Alb.  L.  J.  450.  And  where  the  beneficiary  paya 
the  premiums,  it  is  held  in  Fairchild  v.  North  Eastern  Mut.  L\fe  Ass.  Co,,  51 
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Vt.  613,  624,  that  in  the  absence  of  proof  to  the  contrary,  it  will  be  presamed 
that  he  paid  them  as  agent  for  the  assured.  It  is  for  the  jury  to  determine 
in  a  case  of  this  kind  whether  the  transaction  was  bona  Jide  or  was  a  mere 
wager  on  the  life  assured  by  the  person  named  as  beneficiary:  Langdcn  v. 
Union  JUuL  Life  In$.  Co,,  14  Fed.  Rep.  272;  Brockway  v.  MutucU  Benefit 
Hfe  Int.  Co,,  9  Id.  249. 

AssiaNABILITT  OF  POLICY  TO  OnB  HAVING  No  InTEBIST  IV  LUE. — ^It  is  a 

much  debated  question  whether,  where  a  life  insurance  policy  was  valid  in  its 
inception,  being  supported  by  a  sufficient  insurable  interest,  it  may  be  after- 
wards, before  a  loss  happens,  assigned  to  one  who  has  no  interest  in  the  life  as- 
sured. The  authorities  on  this  point  are  in  irreconcilable  conflict.  In  the  fol- 
lowing cases  it  is  held  that  such  an  assignment  if  mode  bona  fide,  and  not 
prohibited  by  the  policy,  is  valid:  Palmer  v.  Merrill,  52  Am.  Dec.  782,  ahd 
note;  St,  John  v.  American  etc,  Ins.  Co,,  2  Duer,  419;  S.  C,  13  N.  Y.  31;  Vol* 
ton  V.  National  Fund  Life  Ins,  Co,,  20  Id.  32;  Olmsted  v.  Keyes,  85  N.  Y. 
593;  S.  C,  13  N.  Y.  Week.  Dig.  121;  HogU  v.  Guardian  Life  Ins.  Co,,  6 
Robt.  567;  Succesfsion  of  Hearing,  26  La.  Ann.  326;  Clark  v.  Allen,  11  R.  L 
439;  S.  C,  17  Am.  L.  Reg.,  N.  S.,  83,  and  note;  FairchUd  v.  North  Eastern 
iTuL  Life  Ass.  Co,,  51  Vt.  613,  624;  Ashley  ▼.  Ashley,  3  Sim.  149.  In  the 
following  cases  the  contrary  is  held:  Wamock  v.  Davis,  104  U.  S.  775;  S.  C, 
4  Morr.  Trans.  93;  S.  C,  11  Fed.  Rep.  527;  Langdon  v.  Umon  Mut.  Life 
Ins.  Co.,  14  Id.  273  (U.  S.  C.  C.  E.  D.  Mich.);  Franklin  Life  Ins.  Co.  v. 
Hazziird,  41  Ind.  116;  8.  C,  13  Am.  Rep.  313;  S.  C.*,  7  Ins.  L.  J.  180;  Frank- 
lin Life  Ins.  Co.  v.sSeflon,  53  Ind.  380,  explaining  Hvtson  ▼.  Merrifield,  51 
Id.  24;  Missouri  Valley  Life  Ins.  Co.  v.  Sturges,  18  Kan.  93:  S.  C,  26  Am, 
Rep.  761;  Basye  v.  Adams,  16  Rep.  489  (Ky.);  Stevens  v.  Warren,  101  Mass. 
564;  Gilbert  t.  Moose's  AdmW,  41  Leg.  lut.  75  (Penn.);  S.  C,  13  Ins.  L. 
J.  297.  The  ground  upon  which  those  cases  favoring  such  assignments  pro- 
ceed is  that  life  insurance  policies  stand  on  the  same  footing  as  other  choses  in 
action,  and  that  if  valid  when  made  there  is  no  reason  why  they  may  not  be 
assigned.  Those  cases  holding  the  contrary  view  go  upon  the  ground  that  if 
it  is  against  public  policy  to  permit  one  to  effect  an  insurance  upon  a  life  in 
which  he  has  no  interest,  precisely  the  same  objection  exists  against  allowing 
an  assignment  to  one  having  no  interest  in  the  life;  and  that  what  can  not  be 
done  directly  ought  not  to  be  suffered  to  be  done  indirectly.  Of  course 
where  the  policy  is  taken  originally  in  the  name  of  the  person  whose  life  is 
insured  with  an  intent  to  assign  it  to  a  stranger  who  pays  the  premiums  merely 
as  a  matter  of  speculation,  the  policy  is  void:  Brockway  v.  Mutual  Benefit 
Life  Ins,  Co.,  9  Fed.  Rep.  249.  And  of  this  the  jury  are  to  judge:  Id. 
Where  one  holding  a  policy  on  his  own  life,  payable  to  his  executors,  became 
bankrupt,  it  was  held  that  no  more  than  the  surrender  value  of  the  insurance 
passed  to  his  assignee:  In  re  McKinney,  15  Fed.  Rep.  535.  For  a  discus- 
sion of  the  subject  of  assignments  of  insurance  policies  generally,  see  the  note 
to  New  York  Life  Ins.  Co.  v.  Flack,  66  Am.  Dec.  747. 

Cessation  of  Insukable  Interest.— In  the  noted  case  of  Oodsall  v. 
Boldero,  9  E^ast,  72,  where  a  creditor  of  Mr.  Pitt  effected  an  insurance  on  his 
life,  and  after  Mr.  Pitt  had  died  insolvent  a  friend  stepped  in  and  furnished 
the  money  to  pay  the  debt,  it  was  held  that  the  creditor  having  received 
pajrment,  his  insurable  interest  was  gone,  and  he  could  not  enforce  the  policy. 
The  contract  was  held  to  be  one  of  indemnity  merely,  and  there  could  be  no 
recovery  if  the  creditor  had  suffered  no  loss.  The  case  of  Oodsall  v.  Boldero 
was  overruled,  however,  by  Dalby  v.  India  etc.  Life  Ass.  Co.,  15  Com.  B.  365, 
where  it  was  decided  that  if  a  lifo  insurance  policy  taken  by  a  creditor  on  hia 
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debtor's  life  was  valid  in  its  inception,  the  subsequent  cessation  of  the  cred 
itor*8  insorable  interest  would  not  invalidate  it,  and  that  the  contract  was  not 
one  of  indemnity  merely,  as  in  cases  of  marine  and  fire  insurance,  bnt  was  a 
contract  to  pay  a  certain  sum  of  money  upon  the  death  of  the  person  whose 
life  was  insured,  in  consideration  of  tne  annual  premiums.  This  view  of  the 
contract  is  approved  in  ConnecUcvt  Mut.  L\ft  In$.  Co,  v.  Scharftr^  94  CJ.  S. 
468;  S.  C,  6  Ins.  L.  J.  388;  Trenton  etc.  Ins.  Co.  v.  Johnmm,  24  N.  J.  L.  576; 
JJoijt  v.New  York  lAft  In$.  Co.,  3  Bosw.  446;  MilUr  y.  Eagle  etc.  Ins.  Co.,  2 
E.  D.  Smith,  294;  OraUan  v.  National  Life  Ins.  Co.,  15  Hun,  76;  St.  John  v. 
American  etc.  Ins.  Co.,  18  N.  Y.  81;  Olmsted  v.  Keyes,  85  Id.  598;  Mowry  v. 
Home  Life  Ins.  Co.,  9  R.  L  854.  If  an  insurable  interest  exists  at  the  incep- 
tion of  the  contract,  but  is  afterwards  determined  by  payment  of  the  insuring 
creditor,  or  the  like,  the  policy  may  nevertheless  be  enforced  unless  there  is 
some  provision  therein  to  the  contrary:  Bliss  on  Life  Ins.,  se&  80;  OraUan  y. 
National  Life  Ins.  Co.,  15  Hun,  76;  Sides  v.  Knickerbocker  Life  Ins.  Co.,  16 
Fed.  Rep.  650;  Connecticut  MuL  Life  Ins.  Co.  v.  Shatfer,  94  U.  S.  467;  S.  C, 
6  Ins.  L.  J.  888;  MeKee  v.  Phamx  Ins.  Co.,  28  Mo.  888;  Law  v.  London  etc. 
Life  Policy  Co.,  1  Kay  k  J.  228;  as  where  the  tenant  of  life  tenant  insures 
the  latter*s  life,  and  his  own  term  expires  before  the  death  of  the  life  tenadt: 
Sides  v.  Knickerbocker  Life  Ins.  Co.,  16  Fed.  Rep.  650.  So  in  the  case,  here- 
tofore mentioned,  where  a  wife  insures  her  husband's  life,  and  is  divorced 
before  a  loss  happens:  Connecticut  Mut.  Life  Ins.  Co.  v.  Schatfer,  and  McKee 
V.  Phcenix  Ins.  Co,,  supira.  '*  Of  course  a  colorable  and  merely  temporary 
Interest  would  present  circumstances  from  which  want  of  good  faith  and  an 
intent  to  evade  the  rule  might  be  inferred:*'  Connecticut  Mut.  Life  Ins.  Co. 
V.  Schaefer,  supra. 

.  Extent  of  REOovsitr. — Under  the  statute  of  14  Geo.  HI.,  heretofore 
quoted,  the  right  to  recover  on  a  life  insurance  policy  is  limited  to  the  amount 
of  the  insurable  interest  at  the  making  of  the  contract:  Bliss  on  Life  Ins.,  sec. 
81.  And  where  two  policies  are  taken  out  in  different  companies,  founded 
on  the  same  insurable  interest,  a  recovery  on  one  of  the  full  amount  of  that 
interest  bars  a  recovery  on  the  other:  Hebdon  v.  West^  3  Best  &  S.  570;  S. 
C.  9  Jur.,  N.  S.,  747;  S.  C,  82  L.  J.  Q.  B.  86;  S.  C,  7  L.  T.,  N.  S.,  854.  In 
this  country,  the  general  rule  is  that  a  lif^^^licy  b  regarded  as  a  valued 
policy,  especially  where  the  insurable  interest  is  of  indeterminate  valne,  and 
the  amount  of  the  insurance  is  the  measure  of  recovery,  if  there  is  no  bad 
faith,  unless  the  over-insurance  is,  as  heretofore  steted,  so  great  as  to  render 
the  contract  a  mere  wager,  when,  of  course,  it  is  wholly  void:  May  on  Ins., 
sec.  114;  Bliss  on  Life  Ins.,  sec.  81;  Bevin  v.  Connecticut  Mutual  Life  Ins.  Co., 
28  Conn.  244;  Trenton  etc  Insurance  Co.  v.  Johnson,  24  N.  J.  L.  581;  Hoyt 
V.  New  York  Life  Ins.  Co.,  8  Bosw.  440;  St.  John  v.  American  Mut.  Lfe  Ins. 
Co.,  2  Duer,  419;  Miller  v.  Eagle  etc.  Ins.  Co.,  2  £.  D.  Smith,  268;  Orattan 
V.  Nationtd  Life  Ins.  Co.,  15  Hun,  77. 

Where  a  creditor  insures  his  debtor's  life,  or  takes  from  the  latter  a  policy 
procured  by  him  in  his  own  name,  for  a  sum  largely  in  excess  of  the  debt,  as 
where  the  debt  is  seventy  dollars  and  the  insurance  three  thousand  dollars,' 
as  between  the  creditor  and  the  debtor's  estate  the  insurance  will  be  treated 
as  a  secuiity  or  indemnity  only,  and  the  creditor  receiving  payment  from  the 
insurers  of  the  full  amount  insured  must  account  to  the  debtor's  esteto  for  all 
over  what  is  necessary  to  pay  the  debt:  Cammack  v.  Lewis,  15  Wall.  643.  So 
where  a  debtor  insures  his  life  for  the  creditor's  benefit  for  an  amount  exceed- 
ing the  debt,  the  residue  inures  to  the  benefit  of  Ills  estete:  American  etc  Ins. 
Co.  V.  Bobertshaw.  26  Pa.  St  189;     Where  an  insurance  is  taken  on  the  debt- 
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or's  life  by  a  creditor,  at  the  debtor's  expense,  under  circunstanoes  showing 
it  is  intended  as  a  seonrity,  if  the  debt  is  paid  before  a  loss  the  policy  most 
be  surrendered  to  the  debtor:  Courtenay  v.  Wright,  2  GiS,  337. 

PLEADIlfO  AND  PRACnCX  AS  TO  INSURABLE  InTBRBST  IN  AnOTHXIL's  LiFX. 

The  insurable  interest  required  to  support  a  policy  of  insuranoe  on  another's 
life,  or  the  facts  from  which  the  interest  is  inferred,  must  be  averred  and 
proTed:  Ouardian  Mutual  Life  Ins.  Co,  v.  Hogan,  80  lU.  35;  S.  C,  5  Ins.  L. 
J.  835;  S.  C,  22  Am.  Rep.  180;  Continental  L\fe  Ins.  Co.  v.  Volger,  13  Ins.  L. 
J.  144,  145;  S.  C,  18  Cent.  L.  J.  229;  Ruse  v.  Mutual  Ben^  Life  Ins.  Co.,  23 
N.  Y.  516.  Proof  of  the  insurable  interest  need  not  be  made,  however,  as 
part  of  the  preliminary  proofs,  unless  required  by  the  policy:  Miller  v.  Eagle 
ete. /fw.  C!o.,  2  K  D.  Smith,  268. 


Jacobs  v.  Pollabd. 

[10  CmBnra,  S87.) 

Wbono-dobbs  can  not  hays  Redress  ob  Contbibdtion  against  Each 
Othbb,  upon  being  held  liable  for  the  unlawful  act,  but  this  rule  is  oon* 
fined  to  cases  where  the  person  claiming  redress  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  act  was  unlawful. 

Person  Unlawfullt  Sbizino  Cattle  Damaoe-feasant  mat  Reooveb 
Procredh  from  the  officer  selling  them  at  his  instaoce  in  an  action  for 
money  nad  and  received,  where  he  has  been  compelled  to  pay  a  judgment 
in  tretipass,  recovered  against  himself  and  the  officer  jointly  for  such 
seizure,  by  the  true  owner,  if  the  parties  acted  in  good  faith  in  making 
the  seizure. 

Assumpsit  for  money  had  and  received,  to  recover  the  proceeds 
of  certain  cattle.  It  appeared  that  the  plaintiff  seized  the  cattle 
while  alleged  to  be  damage-feasant,  and  delivered  them  to  the 
defendant  as  field-driver,  who,  at  his  instance,  sold  them  at  auc- 
tion and  received  the  proceeds.  The  true  owner  of  the  cattle 
having  recovered  a  judgment  in  trespass  for  their  value  and 
costs  against  the  plaintiff  and  defendant  jointly  for  the  seizure, 
an  execution  issued  on  the  judgment  was  levied  on  the  plaintiff's 
property,  and  he  paid  the  amount  thereof.  The  judge  being  in 
doubt  whether  the  plaintiff  could  recover,  the  plaintiff  submitted 
to  a  nonsuit,  which  was  to  be  set  aside  if  the  whole  court  should 
be  of  opinion  that  he  could  recover. 

B.  F.  Butler,  for  the  plaintiff. 

O.  F.  Farley,  for  the  defendant. 

By  Court,  Bioelow,  J.  It  was  supposed  at  the  trial  of  this 
cause,  that  the  facts  relied  on  by  the  plaintiff  to  maintain  his 
action  brought  it  within  the  familiar  and  well-established  rule 
of  law  that  there  can  be  no  contribution  or  indemnity  among 
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tort-feasors.  But  upon  consideratioii  of  the  principle  upon 
which  this  role  is  founded,  and  the  authorities  bearing  upon 
it,  we  are  of  opinion  that  it  does  not  apply  to  the  case  at  bar. 

It  is  undoubtedly  the  policy  of  the  law  to  discountenance  all 
actions  in  which  a  party  seeks  to  enforce  a  demand  originating  in 
a  willful  breach  or  violation,  on  his  part,  of  the  legal  rights  of 
others.  Courts  of  law  will  not  lend  their  aid  to  those  who 
found  their  claims  upon  an  illegal  transaction.  No  one  can  be 
permitted  to  relieve  himself  from  the  consequences  of  having 
intentionally  committed  an  unlawful  act,  by  seeking  an  indem- 
nity or  contribution  from  those  with  whom,  or  by  whose  author- 
ity, such  unlawful  act  was  committed.  But  justice  and  sound 
policy,  upon  which  this  salutary  rule  is  founded,  alike  require 
that  it  should  not  be  extended  to  cases  where  parties  have  acted 
in  good  faith,  without  any  unlawful  design,  or  for  the  purpose 
of  asserting  a  right  in  themselves  or  others,  although  they  may 
have  thereby  infringed  upon  the  legal  rights  of  third  persons. 
It  is  only  when  a  person  knows,  or  must  be  presumed  to  know, 
that  his  act  was  unlawful,  that  the  law  will  refuse  to  aid  him  in 
seeking  an  indemnity  or  contribution.  It  is  the  unlawful  in- 
tention to  violate  another's  rights,  or  a  willful  ignorance  and 
disregard  of  those  rights,  which  deprives  a  party  of  his  legal 
remedy  in  such  cases.  It  has,  therefore,  been  held  that  the 
rule  of  law  that  wrong-doers  can  not  have  redress  or  contribu- 
tion against  each  other  is  confined  to  those  cases  where  the 
person  claiming  redress  or  contribution  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  act  for  which  he  has  been 
mulcted  in  damages  was  unlawful.  Lord  Kenyon,  in  the  lead- 
ing case  of  Merryweaiher  v.  Mxan,  8  T.  R.  186,  suggests  this 
distinction,  which  the  recent  cases  have  more  fully  developed, 
and  the  rule  is  now  always  held  subject  to  the  limitation 
above  stated:  Belts  v.  CMJbbins,  2  Ad.  &  El.  57,  65;  Pearson  v. 
SkelUm,  1  Mee.  &  W.  504;  Adamson  v.  Jarvis,  4  Bing.  72; 
Wooley  V.  BaUe,  2  Car.  &  P.  417;  Humphrys  v.  PraU,  2  Dow  & 
C.  288;  2  Saund.  PL  &  Ev.,  2d  ed.,  413,  414;  Coventnj  v.  Bar- 
Urn,  17  Johns.  142  [8  Am.  Dec.  376];  Avery  v.  Halsey,  14  Pick. 
174.     See  also  BaUeirsey's  Case,  Winch.  48. 

There  is  nothing  in  the  facts  of  the  present  case  from  which 
it  can  fairly  be  inferred  that  the  parties  to  this  suit  willfully 
committed  the  original  trespass,  with  a  knowledge,  either  actual 
or  to  be  presumed,  that  they  were  thereby  violating  the  righti 
of  the  owner  of  the  cattle.  They  seemed  to  have  acted  in  good 
faith  in  seizing  and  selling  the  cattle  for  the  purpose  of  assert* 
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ing  a  legal  right  in  the  plaintiff  to  take  them  on  his  land  dam- 
age-f easant,  and  to  commit  them  to  the  defendant  as  field-driyer, 
who,  virtute  officii,  was  supposed  to  have  the  right  to  sell  them 
under  the  plaintiff's  authority.  Although  in  these  proceedings 
the  parties  grossly  misconceived  their  legal  rights  and  remedies, 
and  committed  an  aggravated  trespass  on  the  property  of  a  third 
person,  yet  it  does  not  appear  that  they  acted  wantonly  with  an 
intent  to  infringe  on  the  rights  of  Uie  owner  of  the  beasts. 
Their  only  error  was  in  the  mode  of  enforcing  their  own  rights, 
and  being  thereby  guilty  of  an  encroachment  upon  the  rights  of 
another.  Upon  the  principles  already  stated,  therefore,  it  is 
quite  clear  that  there  is  nothing  in  the  transaction  to  deprive 
either  of  the  parties  to  this  suit  of  their  legal  remedies  against 
each  other.  There  can  be  no  doubt  that  the  present  defendant, 
if  he  had  not  received  the  proceeds  of  the  sale  of  the  cattle  and 
retained  them  in  his  possession,  and  had  been  compelled  to  pay 
the  amount  of  the  judgment  in  the  action  of  trespass,  could 
have  well  maintained  his  suit  against  the  present  plaintiff  for 
indemniiy  or  contribution.  The  same  rule  applies,  now  that 
the  parties  are  reversed.  The  defendant  has  in  his  hands  the 
proceeds  of  the  cattle  which  he  seized  and  sold  by  the  order 
and  as  agent  of  the  plaintiff.  The  plaintiff  has  paid  the  judg- 
ment recovered  in  the  action  of  trespass  in  full,  and  thereby 
relieved  the  defendant  from  all  liability  on  account  thereof.  He 
can  now,  therefore,  well  maintain  an  action  for  money  had  and 
received,  to  recover  of  the  defendant  the  proceeds  of  the  sale  of 
the  cattle,  as  money  in  his  hands,  which,  in  equity  and  good 
conscience,  belongs  to  the  plaintiff.  Such  recovery  must,  of 
course,  be  subject  to  such  reasonable  deductions  therefrom  as 
will  compensate  the  defendant  for  his  costs  and  charges  in- 
curred in  consequence  of  committing  the  act  of  trespass  by  the 
authority  and  request  of  the  plaintiff.  The  action  being  an 
equitable  one,  the  plaintiff  can  be  allowed  to  recover  only  what, 
under  all  the  circumstances,  is  justly  due. 

It  \vas  urged  by  the  defendant  that  this  action  could  not  have 
been  maintained  by  the  plaintiff  against  the  defendant  immedi- 
ately after  the  sale  of  the  cattle  and  the  receipt  of  the  proceeds 
by  the  defendant,  and  therefore  it  can  not  be  maintained  now. 
Admitting,  for  the  sake  of  the  argtunent,  the  correctness  of  the 
first  branch  of  this  proposition,  we  do  not  think  the  latter  fol- 
lows as  a  legitimate  conclusion  from  it.  The  relations  of  the 
parties  have  changed  by  the  payment  by  the  plaintiff  of  the 
judgment  in  the  action  of  trespass;  until  such  payment,  the  de- 
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fendant  might  have  claimed  to  hold  the  proceeds  as  an  indem- 
nity against  the  claim  for  damages  made  by  the  owner  of  the  cat- 
tle. He  had  then  no  money  in  his  hands  which  equitably 
belonged  to  the  plaintiff.  The  payment  of  that  judgment  by 
the  plaintiff  has  not  only  relieved  the  defendant  from  all  liabil- 
ity, but  has  vested  in  the  plaintiff  an  equitable  right  to  the  pro- 
ceeds  of  the  sale  of  the  cattle. 
Nonsuit  taken  off. 

No  Contribution  bitwekit  Joint  Tkbspasskbs:  See  Cump&ton  v.  Lam- 
bert, 51  Am.  Deo.  442. 


Stevens  v.  BsALa 

|10  Oumm.  991.] 
Note  BIadb  Patablb  to  Fbme  Covbbt  la  Husband's  Absolutb  Pbopxbtt 
Wvx  Indobsino  in  heb  Own  Name  Note  Made  Payable  to  Heb  dub- 

IKO  CovEBTUBE  pMMt  ft  good  title  if  it  be  done  with  the  hnebuid's  aiMnti 

otherwise  not. 
Averment   that   Note   was   Indobseo   befobb   Suit   in  Deolabation 

thereon  is  not  to  be  considered  in  detennining  that  fact,  becanse  it  is  not 

evidence. 

Assumpsit  on  a  note  by  an  indorsee  against  the  maker.  The 
note  was  on  its  face  made  payable  to  one  Lydia  H.  McFarland, 
or  order,  she  being  a  feme  covert  at  the  time,  and  was  indorsed 
by  her  in  her  own  name.  There  was  evidence  tending  to  show 
that  the  note  was  for  a  loan  made  to  the  defendant  out  of 
money  given  to  Mrs.  McFarland  by  her  husband  at  marriage; 
that  the  note  was  written  by  the  husband;  that  he  had  given 
his  full  assent  to  his  vnfe's  doing  as  she  pleased  with  it  as  her 
own;  and  that  the  defendant  had  frequently  promised  her  to 
pay  it.  The  judge  ruled  that  the  indorsement,  if  made  with 
the  husband's  assent,  was  valid,  and  that  the  jury  might  con- 
sider the  allegation  in  the  declaration  that  the  note  was  in- 
dorsed before  suit,  in  determining  whether  it  was  so  indorsed. 
Verdict  for  the  plaintiff.    Exceptions  by  the  defendant. 

B.  F.  Butler,  for  the  plaintiff. 

J.  O.  Abbott,  for  the  defendant. 

By  Court,  Bigelow,  J.  Two  objections  only  have  been  in* 
sisted  on  by  the  defendant  in  support  of  the  exceptions  in  this 
case.  The  first  relates  to  the  authority  of  the  vnfe,  upon  the 
facts  reported,  to  indorse  the  note  in  suit  in  her  own  name,  and 
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thereby  vest  a  good  title  thereto  in  the  plaintiff.  There  can  be 
no  doubt  that  the  note,  having  been  given  after  marriage  and 
daring  coverture,  although  payable  to  the  vnfe,  was  the  abso^ 
lute  property  of  the  husband,  and  he  could  pass  the  title 
thereto  by  his  own  sole  iDdorsement.  The  authorities  in  this 
country  are  concurrent  to  this  point:  Bingham  on  Inf.  &  Gov 
213,  note.  We  think  it  is  equally  clear  that  a  note  made  pay* 
ble  to  the  wife  during  coverture,  when  indorsed  by  the  wife  iu 
her  own  name,  vdth  the  assent  and  authority  of  the  husband, 
passes  by  a  good  title  to  an  indorsee;  but  that  without  such 
assent  and  authority,  no  title  passes  by  her  indorsement.  The 
cases  all  turn  upon  this  distinction.  In  the  leading  case  of 
Barlow  v.  Bishop,  1  East,  432,  which  decides  that  a  married 
woman  can  not  indorse  a  note  made  payable  to  her  in*  her  own 
name,  so  as  to  pass  a  valid  title  thereto,  proof  of  the  authority 
or  assent  of  the  husband  was  wanting.  Subsequent  decisions 
have  fully  recognized  this  distinction ;  and  it  is  now  the  well- 
settled  rule  of  law  that  the  assent  or  authority  of  the  husband 
gives  validity  to  the  wife's  indorsement,  and  enables  her  to  pass 
a  good  title  to  choses  in  action  made  payable  to  her  during 
coverture.  The  principle  upon  which  this  distinction  rests  is 
this:  the  coverture  of  the  wife  creates  an  incapacity  and  dis- 
ability in  her  to  make  a  valid  contract.  The  assent  of  the  hus- 
band removes  this  disability  or  supplies  the  want  of  capacity. 
She  then  becomes  to  a  certain  extent  the  agent  of  the  husband, 
who  is  bound  by  her  acts  when  done  in  pursuance  of  the  au- 
thority conferred  by  him:  Ch.  Bills,  21,  200,  201;  2  Bright  on 
Husband  and  Wife,  42;  Cotes  v.  Davis,  1  Camp.  485;  Frest* 
wick  V.  Marshall,  7  Bing.  565;  S.  C.,4  Car.  &  P.  394;  PHnce 
V.  BrunaUe,  1  Bing.  N.  C.  435;  MiUer  v.  Delamaier,  12  Wend. 
433. 

The  case  of  Savage  v.  King,  17  Me.  301,  which  was  cited  and 
relied  on  by  the  defendant,  is  in  conflict  with  the  other  authori- 
ties upon  this  point.  The  court  put  their  decision  in  that  case 
mainly  upon  the  authority  of  Barlow  v.  Bishop,  1  East,  432, 
without  adverting  to  the  distinction  created  by  proof  of  the  assent 
of  the  husband  to  the  indorsement,  which  seems  to  have  escaped 
the  attention  both  of  the  counsel  and  the  court.  We  can  not, 
therefore,  yield  our  assent  to  the  authority  of  that  case. 

It  was  urged  by  the  counsel  for  the  defendant,  as  a  strong 
argument  against  the  recognition  of  the  rule  of  law  giving  effect 
to  the  wife's  indorsement,  when  assented  to  and  authorized  by 
the  husband,  that  it  might  in  some  cases  operate  very  greatly 
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to  the  prejudice  of  the  rights  of  a  promisor.  The  argnment 
wan  this:  the  note  being  given  to  the  wife  daring  coyertore, 
the  property  in  it  vests  absolutely  in  the  husband,  and  he  can 
sue  in  his  own  name  upon  it;  the  indorsement  of  the  note  by 
the  wife  in  her  name,  ex  proprio  vigorCy  would  pass  no  title  to 
it;  and  therefore  the  recovery  by  the  indorsee  of  the  wife  would 
be  no  bar  to  another  recovery  by  the  husband,  unless  the  prom- 
isor could  show  the  assent  of  the  husband  to  her  indorsement, 
which  he  might  not  be  able  to  do,  because  the  wife,  in  an  action 
by  the  husband  on  the  note,  could  not  be  called  by  the  prom- 
isor as  a  witness  to  prove  it.  But  it  seems  to  us  that  this  aigu- 
ment  entirely  overlooks  the  effect  of  a  recovery  on  the  note  by 
the  indorsee  of  the  wife.  The  rule  of  law  being  that  such  in- 
dorsement is  inoperative  without  the  husband's  assent  and 
passes  no  title  to  the  indorsee,  a  recovery  by  such  indorsee 
necessarily  implies  the  husband's  assent  and  authority,  without 
which  no  recovery  on  it  could  have  been  had.  The  indorse- 
ment, therefore,  of  the  wife,  under  such  circumstances,  is  equiv- 
alent to  that  of  the  husband.  Her  act  becomes  in  law  his  act. 
The  person  recovering  a  judgment  as  indorsee  on  such  a  note 
must  claim  through  her  husband  by  a  title  derived  from  him 
and  in  privity  with  him.  He  'thereby  becomes  bound  by  the 
judgment  recovered  against  the  promisor,  who  can  well  plead  it 
in  bar  in  a  suit  brought  on  the  same  note  against  him  by  the 
husband. 

In  the  case  at  bar,  the  authority  and  assent  of  the  husband  of 
the  payee  to  the  wife*s  indorsement  were  abundantly  proved, 
and  the  instructions  of  the  court  upon  this  part  of  the  case  were 
entirely  correct  and  in  conformity  with  the  authorities  above 
cited. 

The  other  objection  upon  which  the  defendant  relies  is  to 
that  part  of  the  instructions  of  the  court  in  which  the  juiy  were 
directed  that  they  might  taice  into  consideration  the  fact  that 
the  note  was  described  by  the  plaintiff's  attorney  in  the  decla- 
ration, as  having  been  indorsed  to  the  plaintiff,  in  deciding  the 
question  whether  the  note  was'  in  fact  indorsed  before  suit 
brought.  It  is  quite  obvious  that  this  instruction  was  erroneous. 
One  of  the  facts  in  dispute  between  the  parties  upon'  which  the 
jury  were  to  pass  was,  whether  the  note  in  suit  was  indorsed  by 
the  payee  before  the  commencement  of  the  suit.  The  instruc* 
tion  of  the  court  went  to  the  extent  of  allowing  the  jury  to 
weigh  as  evidence,  in  determining  a  fact,  the  statement  of  that 
fact  made  by  the  pleader  in  drawing  the  declaration.     The  mere 
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aTerment  of  a  party  in  his  own  favor  was  thereby  subetitnted 
for  proof.  It  is  manifest  that  this  ruling  was  a  violation  of  the 
elementary  principles  of  evideDce  governing  the  trial  of  cases  in 
a  court  of  law.  Upon  this  point,  therefore,  it  is  necessaiy  to 
sustain  the  exceptions  and  send  the  case  to  a  new  trial. 
Exceptions  sustained. 

HusBAKD*8  Bight  to  Chosbs,  in  Action  Made  ob  Patablb  to  Wife 
before  or  after  marriage:  See  Boozer  v.  Addison^  46  Am.  Dec  43,  and  note 
diacnasing  the  subject  at  cousiderable  length:  Letdxy  v.  Maupin^  47  Id.  120; 
Wtekt  V.  Weeks,  Id.  358;  Fu>k  v.  Cuahman,  52  Id.  761,  and  notes.  In  Allen 
V.  WUJauM,  3  Allen,  321,  322,  the  doctrine  of  the  principal  case  that  a  note 
made  to  a  married  woman  during  coverture  belongs  to  her  husband  is  ex- 
plained to  mean  that  the  husband  has  the  ju$  disponendi  so  long  as  they  both 
live,  but  it  is  held  that  if  the  husband  dies  without  reducing  the  chose  to 
possession  or  doing  any  act  indicating  an  intent  to  appropriate  it  during  the 
wife's  life,  her  administrator  may  sue  on  it. 

Ikdobsement  bt  Wnrx  op  Note  Patabls  to  Hbb,  validity  and  effect 
of:  See  the  note  to  Boozer  v.  Addison,  46  Am.  Dec.  51.  The  doctrine  of  the 
principal  case  on  this  point  is  approved  and  foUowed  in  Slawson  v.  Loring,  6 
Allen,  ^2. 


ScBXPTURE  V.  Lowell  Mutual  Fibb  Ins.  Co. 

[10  CnSHZNO.  850.] 

Fibb  Insxtbancb  Pouoy  Ck>vBBS  Damage  by  Ignition  and  Explosion  cxv 
GuNPOWDEB  in  an  insured  building. 

FiBE  Insubancb  Pouct  does  not  Coveb  Damage  bt  Ovebbbating,  with- 
out combustion,  by  the  unskillful  use  of  fire  in  a  factory.  Per  Gushing, 
J.,  arguendo. 

FiRB  Insubancb  Pouct  does  not  Ck>TBB  Loss  by  Lightning,  without  the 
exhibition  of  fire.    Per  Gushing,  J.,  arguendo. 

FiBE  Insubancb  Poucy  does  not  Govbb  Loss  by  Explosion  of  Steam 
or  other  agent  acting  by  expansion  without  combustion.  Per  Gushing, 
J.,  arguemUk 

AssuMPers  on  a  policy  of  instuance  against  fire  on  the  plaintiff's 
house.  Judgment  for  the  plaintiff  upon  an  agreed  statement 
in  the  common  pleas,  and  the  defendants  appealed.  The  case 
appears  from  the  opinion. 

A.  R,  Brovoriy  for  the  plaintiff. 

/.  S.  Morse,  for  the  defendants. 

By  Court,  CusmNO,  J.  The  case  finds  that  a  l>uming  match 
being  applied,  without  fault  of  the  plaintiff,  to  a  cask  of  gun- 
powder in  the  attic  of  his  house,  the  gunpowder  took  fire,  ex- 
ploded, set  fire  to  a  bed  and  clothing,  charred  and  stained 
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Bome  of  the  wood-work,  and  blew  off  the  roof  of  the  house;  and 
the  only  qaestiou  in  the  case  is,  whether  the  loss  thus  occasioned 
to  the  building  is  covered  by  the  conditions  of  an  ordinary  policy 
against  fire.  The  question  may  be  generalized  thus:  By  the 
ignition  of  gunpowder  within  a  dwelling-house,  damage  is  done 
to  the  house,  that  damage  consisting  in  part  of  combustion  and 
in  part  of  explosion.  Is  the  whole  damage  covered  by  a  policy 
insuring  **  against  loss  or  damage  by  fire  "  ? 

The  very  anomalous  case  of  Austin  v.  Drewe,  6  Taunt.  436, 
has  been  adduced  in  argument,  and  greatly  relied  upon,  as  hav- 
ing apparent  analogy  to  this;  but  when  that  case  is  examined, 
the  analogy  disappears.  The  evidence  there  was,  of  a  building 
of  several  stories,  in  each  of  which  sugar,  in  a  certain  state  of 
preparation,  was  deposited  for  the  purpose  of  being  refined;  and 
a  chimney  running  up  through  the  building  formed  almost  one 
whole  side  of  each  of  the  stories;  and  by  means  of  this  chimney 
heat  was  communicated  to  the  several  rooms  containing  the 
migar,  and  thus  acted  on  it  chemically.  At  the  top  of  the  chim- 
ney was  a  register,  used  to  shut  in  the  heat  during  the  night* 
The  servant  of  the  assured,  in  lighting  the  fires  in  the  morning, 
n^lected  to  open  the  register,  in  consequence  of  which  undue 
heat  came  out  into  the  heating-room,  and  the  sugars  were 
thereby  injured.  And  the  action  pending  was  to  recover  dam- 
age for  this  under  a  policy  of  insurance  against  loss  by  fire.  As 
reported  in  6  Taunt.  436,  the  opinion  of  the  court  is  as  follows: 
Gibbs,  C.  J., says:  '*  1  think  no  loss  was  sustained  by  any  of  the 
risks  in  the  policy.  The  loss  was  occasioned  by  the  extreme 
mismanagement  of  their  register  by  the  plaintiffs."  And  I>al- 
las,  J.,  says:  "  The  only  cause  of  the  damage  appears  to  me  to 
have  been  the  unskillful  management  of  the  machinery  by  the 
plaintiffs'  own  servants,  and  it  is  therefore  not  a  loss  within  the 
meaning  of  the  policy."  The  case  is  also  reported  in  2  Marsh. 
130;  and  there  the  language  of  the  court  is  somewhat  difierent. 
There  Chief  Justice  Gibbs  says:  '^  The  damage  was  occasioned 
by  the  unskillful  management  of  the  machinery,  and  not  by  any 
of  those  accidents  from  which  the  defendants  intended  to  in- 
demnify the  plaintiffs."  And  Dallas,  J.,  says:  "There  was 
nothing  on  fire  which  ought  not  to  have  been  on  fire,  and  the 
loss  was  occasioned  by  the  carelessness  of  the  plaintiffs  them- 
selves." The  conflicting  and  imperfect  reports  of  this  case  have 
led  to  various  and  contradictory  misapprehensions  of  its  import. 
On  the  one  hand,  it  has  been  supposed  that  the  decision  in  AuH" 
fin  V.  Drewe  is  put  on  the  ground  of  carelessness  of  servants 
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(compare  Hughes  on  Ins.  607-611),  and  is  thus  in  apparent  con- 
tradiction with  the  decision  of  Dchson  y,  Soihbey,  Moo.  &  M. 
90,  in  which  Lord  Tenterden  says  that  *'  one  of  the  great  objects 
of  insuring  is  security  against  the  negligence  of  servants  and 
workmen" — ^which  doctrine  is  now,  in  regard  to  fire  policies  at 
least,  the  well-settled  law  both  in  Great  Britain  and  the  United 
States:  1  Phill.  on  Ins.,  c.  13,  sec.  2,  p.  1049. 

Another  authority  supposes  the  point  decided  to  have  been, 
that  *'  in  order  to  recover  upon  a  policy  against  loss  or  damage 
by  fire,  it  is  not  sufficient  to  show  that  the  property  has  been 
damaged  by  the  heat  of  fires  usually  employed  in  manufacture, 
and  incurred  by  the  negligence  of  the  insured  or  his  servants,  be- 
yond its  usual  intensity:"  Ellis  on  Ins.  26.  This  construction 
of  the  case  of  Austin  j.  Drewe  is  inexact;  for  it  does  not  plainly 
indicate  that  the  real  question  in  controversy  was  of  damage  to 
the  subject-matter  of  manufacture. 

On  the  other  hand,  the  decision  in  Austin  v.  Drewe  has  been 
assumed  to  establish  that,  *'  to  bring  a  loss  within  the  risk  in- 
sured against  it  must  appear  to  have  been  occasioned  by  actual 
ignition,  and  no  damage  occasioned  by  mere  heat,  however  in- 
tense, vrill  be  within  the  policy:"  2  Marsh,  on  Ins.,  3d  ed.,  790. 
This  proposition  is  not  the  point  of  the  case;  and  it  can  not  be 
sound  law;  for  it  may  well  happen  that  serious  damage,  within 
the  scope  of  a  fire  policy,  shall  be  done  to  a  building  or  to  its 
contents  by  the  action  of  fire  in  scorching  paint,  cracking  pic- 
tures, glass,  furniture,  mantel-pieces,  and  other  objects,  or 
heating  and  thus  actually  destroying  many  objects  of  commerce, 
and  yet  all  this  without  actual  ignition — that  is,  visible  inflamma- 
tion. 

All  these  manifest  errors,  and  the  doubts  they  throw  over  the 
case  of  Austin  v.  Drewe,  are  dispelled  at  once  by  the  report  of  it 
in  Holt,  126,  and  in  4  Camp.  360,  as  it  was  tried  at  nisi  prius. 
There  it  appears  that  the  claim  was  for  damage  to  the  sugars  by 
overheating  only.  And  Chief  Justice  Qibbs  said:  '*I  am  of 
opinion  that  this  action  is  not  maintainable.  There  was  no 
more  fire  than  always  exists  when  the  manufacture  was  going 
on.  Nothing  was  consumed  by  fire.  The  plaintiffs'  loss  arose 
from  the  negligent  management  of  their  machinery.  The  su- 
gars were  chiefly  damaged  by  the  heat.  And  what  produced 
the  heat?  Not  any  fire  against  which  the  company  insiired, 
but  the  fire  for  heating  the  pans,  which  continued  all  the  time 
to  bum  without  any  excess.  The  servant  forgets  to  open  the 
register,  by  which  the  smoke  ought  to  have  escaped  and  the 
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heat  to  have  been  tempered."  And  when  one  of  the  jniymeik 
suggested  that  fires  arising  from  negligence  of  servants  were 
covered  by  fire  i)olicies,  Chief  Justice  Gibbs  assented,  and  said 
it  was  not  the  case  of  a  fire  arising  from  negligence,  for  there 
was  no  fire  except  where  it  ought  to  have  been;  but  it  was  the 
case  of  the  damage  of  an  article  in  the  process  of  manufacture 
by  the  unskillful  management  of  the  fire  used  as  an  agent  of 
the  manufacture:  Atislin  v.  DrewCy  4  Camp.  360;  S.  C,  Holt  N. 
P.  126. 

If,  in  Auetin  v.  Drewe^  the  fire  had  been  where  it  ought  not 
to  be,  if,  even  with  careless  management,  it  had  burned  the 
building,  and  notwithstanding  it  was  fire  maintained  only  for 
the  purpose  of  manufacture,  then  all  the  observations  of  the 
court  go  to  show  that,  in  this  instance,  as  in  that  of  the  whale- 
ship  mentioned  in  Emerigon,  1  Tr.  de  Ass.  436,  the  insurers  would 
have  been  held  to  be  liable  for  the  loss.  This,  therefore,  and 
this  only,  as  correctly  stated  by  Beaumont,  Ins.  37,  is  decided 
by  the  case  of  Austin  v.  Drewe,  namely,  that  where  a  chemist, 
artisan,  or  manufacturer  employs  fire  as  a  chemical  agent,  or  as 
an  instrument  of  art  or  fabrication,  and  the  article,  which  is 
thus  purposely  subjected  to  the  action  of  fire,  is  damaged  in  the 
process  by  the  unskillfulness  of  the  operator,  and  his  misman- 
agement of  heat  as  an  agent  or  instrument  of  manufacture,  that 
is  not  a  loss  within  a  fire  policy.  This  we  apprehend  is  good 
sense  and  sound  law.  -  But  it  does  not  touch  at  all  the  present 
case. 

It  has  been  thought  proper  thus  to  analyze  the  case  of  Austin 
V.  Drewe,  because  having  been  variously  reported  by  four  differ- 
ent reporters,  and  presenting  itself  prominently  in  several  of  the 
text-books,  but  in  nearly  all  of  them  with  more  or  less  of  mis- 
conception, it  has  become  the  starting  point,  in  legal  construction, 
of  conflicting  lines  of  argument  leading  to  sundry  false  conclu- 
sions, and  among  others,  that  of  a  supposed  application  to  the 
present  question. 

Some  adjudications  have  also  been  cited  of  questions  arising 
in  the  contingency  of  damage  done  by  lightning.  Thus,  in 
Kenniston  v.  Merrimack  County  Mut.  Ins.  Co.,  14  N.  H.  841  [40 
Am.  0ec.  193],  the  supreme  court  of  New  Hampshire  decided 
that  damage  by  lightning,  without  any  combustion  to  indicate 
the  presence  of  fire,  is  not  within  the  terms  of  a  policy  against 
"  fire  by  accident,  lightning,  or  by  any  other  means;"  the  court, 
in  a  brief  opinion,  deducing  the  conclusion  from  the  assumed 
premises  that  lightning  per  se  is  not  fire.     The  samid  conclusion, 
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npon  siinilar  facts  and  upon  the  same  words  of  insuiance,  **  fire 
by  lightning,"  is  elaborately  reasoned  out  in  a  recent  case  in  New 
York,  Babcock  v.  Montgomery  County  Insurance  Company^  6  Barb. 
637,  where  it  is  held,  that  to  constitute  a  loss  within  the  policy, 
there  must  be  fire,  or  burning,  and  that  damage  by  lightning  in 
other  forms  is  not  the  risk  intended  by  the  contract;  because, 
though  caloric  may  generate  electricity,  or  electricity  caloric,  yet 
caloric  and  electricity  are  distinct  things  in  nature. 

The  principle  adjudged  in  the  cases  of  this  class  will  be  readily 
seen  by  reversing  the  question.  Suppose,  not  as  fact  but  as 
mere  supposition,  a  policy  insuring  against  damage  done  through 
electricity  generated  by  caloric.  Obviously,  this  would  iu>t  cover 
damage  done  by  fire  only,  electricity  not  being  evolved.  So, 
in  the  actual  case  reported,  of  insurance  against  fire  produced 
by  lightning,  if  the  effects  be  of  lightning  only,  without  exhibi- 
tion of  fire,  it  would  not,  according  to  the  above  decision,  be 
within  the  policy.  Or,  suppose  insurance  on  cattle  against  the 
risk  of  death  by  fire  alone.  In  that  assumption,  if  the  cattle 
die,  as  they  may,  by  a  stroke  of  lightning,  without  a  bum  or 
any  other  action  of  fire  on  their  bodies,  it  would  not  be  the  risk 
contemplated  by  the  contract:  Beaumont  on  Ins.  37. 

The  question  of  loss  by  lightning  is  very  summarily  disposed 
of  in  the  older  authorities  by  treating  electricity  as  fire  from 
heaven:  See  1  Emerigon,  c.  12,  sec.  17,  No.  1,  and  the  authors 
there  cited.  But  the  progress  of  knowledge  has  led  to  juster 
notions  of  the  nature  of  lightning,  and  of  course  to  different 
conclusions  touching  its  legal  relations;  which  are  correctly 
summed  up  by  a  late  writer  as  f ollovrs,  namely,  that  fire  includes 
lightning  if  there  be  any  mark  of  fire;  but  not  otherwise: 
Beaumont  on  Ins.  37. 

These  cases  of  damage  by  lightning  bear  on  the  present  ques- 
tion, therefore,  if  at  all,  only  by  very  distant  analogy.  Neither 
of  them  covers  it,  or  has  any  direct  relation  to  it.  To  the  con- 
traiy  of  this,  in  New  York,  at  least,  the  same  courts  which  de- 
cide that  loss  by  lightning  merely  is  not  covered  by  a  fire  policy, 
decide  that  loss  by  the  explosion  of  gunpowder  is.  There  is 
a  series  of  cases  precisely  in  point,  which  expressly  decide,  or 
by  implication  assume,  that  damage  done  by  the  explosion  of 
^funpowder  ignited  within  a  building,  as  well  as  that  done  by 
its  combustion,  is  within  the  risk  of  a  fire  policy.  The  case  of 
Chrim  v.  Phcenix  Insurance  Company,  13  Johns.  461,  was  this: 
A  vessel  insured  against  fire  was  partly  laden  with  gunpowder, 
which  being  ignited  by  carelessness,  the  vessel  v^as  blovm  up 
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and  totaUy  lost.  It  w&s  argued  by  eminent  counsel,  and  the 
opinion  was  given  by  Thompson,  C.  J.;  and  throughout  the 
cause  it  seems  to  be  assumed  that  the  loss  was,  in  respect  to  its 
cause,  within  the  policy,  and  the  decision  was  made  to  depend 
on  other  considerations.  The  same  conclusion  is  also  assumed 
in  the  case  of  Duncan  v.  Sun  Fire  Insurance  Company,  6  Wend. 
488  [22  Am.  Dec.  539).  In  the  case  of  City  Fire  Insurance 
Company  v.  Corlies,  21  Wend.  367  [34  Am.  Dec.  268],  the  claim 
was  on  a  fire  policy  for  merchandise  destroyed,  not  in  burning, 
but  through  the  blowing  up  of  the  building  wherein  it  was 
stored,  by  means  of  gunpowder;  and  the  court  expressly  ad- 
judged this  to  be  '*  a  loss  by  the  peril  insured  against  within 
the  meaning  of  the  policy."  The  same  point  has  been  ruled  in- 
cidentaDy  by  the  supreme  court  of  the  United  States:  Waters  y. 
Merchants'  Louisville  Insurance  Company,  11  Pet.  225.  Perhaps 
it  may  add  a  little  to  the  weight  of  these  authorities  to  say  that 
the  same  thing  as  to  loss  by  gunpowder — sulphureo  pulvere  ac- 
censo — seems  to  have  been  holden  by  the  older  commercial  ju- 
rists in  Europe:  Straccha  de  Assec,  el.  18. 

This  court,  to  be  sure,  is  not  bound  by  the  decisions  or  opin- 
ions cited,  but  they  are  entitled  to  great  consideration;  and 
there  is  not,  so  far  as  we  know,  any  contrary  adjudication  or 
opinion.  Uniformity  of  decision  is  in  itself  a  desirable  thing. 
The  question,  we  admit,  is  a  nice  one.  Upon  careful  reflection, 
however,  we  have  come  to  the  conclusion  that  the  received  opin- 
ions on  the  subject,  and  the  adjudications  referred  to,  are  in 
accordance  with  reason  and  principle.  It  seems  not  to  be  de- 
nied that  actual  combustion,  produced  by  the  ignition  of  gun- 
powder, is  within  the  present  policy.  If,  then,  a  combustible 
substance,  in  the  process  of  combustion,  produces  explosion 
also,  it  is  not  easy  to  perceive  why,  of  the  two  diverse  but  con- 
current results  of  the  combustion,  the  one  should  be  ascribed 
to  fire  any  less  than  the  other.  The  plain  fact  here  is,  the  ap- 
plication of  fire  to  a  substance  susceptible  of  ignition,  the  con- 
sequent ignition  of  that  substance,  and  immediate  damage  to 
the  premises  thereby.  It  is  no  suflSicient  answer  to  say  that 
some  of  the  phenomena  produced  are  in  the  form  of  explosion. 
All  the  effects,  whatever  they  may  be  in  form',  are  the  natural 
results  of  the  combustion  of  a  combustible  substance;  and  as 
the  combustion  is  the  action  of  fire,  this  must  be  held  to  be  the 
proximate  and  legal  cause  of  all  the  damage  done  to  the  prem- 
ises of  the  plaintiff. 

Our  opinion  excludes,  of  course,  all  damage  by  mere  explo- 
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sions,  not  involTing  ignition  and  combustion  of  the  agent  of 
explosion,  such  as  the  case  of  steam,  or  any  other  substance 
acting  by  ezi>ansion  without  combustion:  See  Perrin'a  Adminis* 
trator  v.  Protection  Insurance  Co,^  11  Ohio,  146  [38  Am.  Dec. 
728].  It  likewise  excludes  all  damage  occasioned  but  remotely 
or  consequentially  through  the  agency  of  gunpowder,  such  as 
injury  done  to  a  house  by  falling  fragments  in  the  blasting  of 
rocks,  or  the  shattering  of  a  house  by  the  stroke  of  a  cannon- 
ball,  in  which  examples  the  shock  of  a  projectile,  and  not  igni- 
tion or  combustion,  is  the  proximate  cause  of  the  damage  done. 
We  recognize  and  accept,  in  the  full  force  of  its  application,  the 
maxim,  Jn  jure  non  remota  causa  aed  fyroxima  spectatur:  Ba- 
con's Max.  1. 

The  legal  relations  of  marine  insurance  have  been  copiously 
discussed  in  many  express  treaties  of  elaborate  erudition,  and 
are  considered  in  a  great  number  of  judicial  decisions,  in  which 
the  whole  subject  has  been  explored  with  wonderful  acuteness 
and  comprehension  of  logic  and  of.  learning;  while  fire  insur- 
ance, as  a  branch  of  legal  knowledge,  is,  comparatively  speak- 
ing, in  its  rudiments.  The  cases  on  marine  insurance  throw 
little  if  any  light  on  the  present  question,  except  in  so  far  as 
they  attempt  to  prescribe  a  rule  for  distinguishing  between  what 
is  remote  and  what  is  proximate  cause.  Hie  conclusion  reached 
in  this  discussion,  as  may  be  seen  by  the  latest  investigation  of 
the  point  in  Great  Britain,  Montoya  v.  London  Assurance  Co.,  6 
Exch.  451,  is,  that  while  for  most  cases  it  is  practicable  to 
draw  the  line  and  to  formalize  a  rule  between  the  two  classes 
of  causes,  yet  in  other  cases,  according  to  the  general  law  of 
nature,  the  two  classes  approach  and  run  into  one  another  until 
the  distinction  vanishes;  and  within  the  limits  of  this  debatable 
land  of  differences  it  is  necessary  to  apply  judicial  discretion  to 
the  particular  questions  as  they  arise,  just  as  it  is  in  the  not  in- 
frequent inquiry  whether  a  thing,  or  the  use  or  measure  of  it, 
be  reasonable  or  not.  In  Montoya  v.  London  Assurance  Co.  it 
was  determined  that  where  the  lower  part  of  a  cargo  is  damaged 
by  sea-water,  and  by  the  evolution  of  gases  from  the  part  thus 
damaged,  or  the  propagation  of  heat  arising  from  fermentation, 
the  superior  part  of  the  cargo  be  damaged  also,  the  loss  on  the 
latter  is  by  the  perils  of  the  sea,  the  involvement  of  the  second- 
ary effect  in  the  primary  one  being  an  example  of  causa  prox- 
ima. 

In  the  present  case  there  is  no  room  for  question  concerning 
a  series  of  causes,  as  whether  primary  or  secondary,  proximate 
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or  remote;  for  the  agent  is  one  and  the  same  throughout, 
namely,  fire.  The  cavf<a  was  burning  powder;  the  causa  caiisans 
was  a  burning  match;  at  each  stage  of  causation  it  was  the 
action  of  fire.  Nay,  to  be  exact,  the  burning  of  the  gunpowder, 
like  the  burning  of  the  match,  was  a  succession  of  several  com- 
plex acts  of  burning.  Yet  fire  is  the  agent  at  each  of  these 
distinct  stages  of  causation.  Suppose  there  was  a  barrel  of 
sulphur  in  the  plaintiff's  attic,  instead  of  gunpowder;  and  this 
being  ignite  with  a  match,  afterwards  the  fire  had  passed  from 
the  burning  sulphur  to  the  substance  of  the  house.  This  would 
be  recognized  at  once  as  a  case  of  fire.  It  does  not  change  the 
legal  relation  of  causes  to  substitute  a  barrel  of  burning  gun- 
powder for  a  barrel  of  burning  sulphur.  The  only  difference  in 
the  elements  of  the  question  is,  that  the  gunpowder  when 
ignited  consumes  with  more  of  rapidity  than  sulphur,  and  the 
combustion  is  accompanied  or  followed  by  explosion.  Still, 
the  agent  is  fire,  though  it  acts  in  different  ways  upon  the  dif- 
ferent successive  subjects  of  its  action,  beginning  with  the 
match  and  terminating  with  the  plaintiff's  house. 

On  the  other  hand,  cases  are  conceivable  other  than  by  the 
use  of  gunpowder,  of  explosion  without  any  combustion,  which 
nevertheless,  being  the  result  of  the  action  of  fire,  are  still,  it 
would  seem,  within  the  range  of  the  general  principle.  Various 
mineral  substances  exist,  of  value  in  commerce  and  the  arts, 
which  explode  by  the  action  of  the  fire  without  either  ignition 
or  combustion.  In  general,  any  close  vessel,  of  whatever  ma- 
terial comi)osed,  when  filled  with  an  expansive  fluid,  is  liable  to 
explode  by  the  action  of  heat,  though  it  may  be  that  the  vessel 
and  its  contents  are  alike  incombustible.  The  same  thing  hap- 
pens, under  certain  conditions,  to  some  forms  of  wood;  which, 
although  combustible,  may  by  the  action  of  fire  explode  without 
ignition;  or  which,  as  in  the  present  case,  of  a  house,  by  having 
compressed  within  it  some  burning  substance,  which  is  ex- 
plosive as  well  as  combustible,  like  gunpowder,  may  suffer  the 
double  injury  of  combustion  in  part  and  in  part  of  explosion. 

If,  however,  the  question  of  consequential  damage^ needed  to 
be  explored  for  the  determination  of  the  present  case,  it  would 
serve  to  confirm  the  conclusion  to  which  we  have,  on  other 
premises,  arrived;  Thus,  in  Great  Britain,  damage  which 
occurs  consequentially  in  the  case  of  a  fire,  by  reason  of  confusion 
of  mind,  as  in  throwing  fragile  objects  out  of  the  window,  or 
by  sudden  terror  from  alarm,  as  in  leaving  open  the  tap  of  a 
barrel,  and  thus  wasting  the  contents,  is  held  to  be  loss  by  fire^ 
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according  to  the  usages  of  insurance  offices  or  established  legal 
principle:  Beaumont  on  Ins.  41.  So  it  is  in  the  case  of  a  beam, 
cornice,  or  covering  removed  to  prevent  the  spread  of  conflagra- 
tion :  Id.  We  understand  the  same  to  be  the  rule,  in  the  case, 
for  instance,  of  a  fire  in  the  upper  story  of  a  bmlding,  and  the 
destruction  or  damage  of  goods  in  a  lower  story,  not  by  fire, 
but  by  the  water  thrown  into  or  upon  the  building  for  the  pur- 
pose of  extinguishing  the  fire.  All  these  are  fit  illustrations  of 
the  question  of  merely  consequential  damage.  Its  legal  rela- 
tions may  likewise  be  followed  in  the  familiar  case  of  the  squib, 
falling  on  a  party's  premises,  and  by  him  hastily  thrown  off, 
and  so  falling  upon  the  premises  of  another,  and  thus  giving 
rise  to  the  inquiry,  whether  the  first  throwing  or  the  second 
throwing  should  be  taken  as  the  responsible  cause:  Scott  v. 
ShepJierd,  2  W.  Black.,  2d  ed.,  892,  and  notes;  S.  C,  8  Wils. 
403. 

In  the  hypothesis  that  fire  is  to  be  regarded  as  causa  proxima 
in  the  present  case,  we  can  see  but  one  supposable  defect, 
namely,  the  suggestion  that  though  it  be  conceded  that  the  ex- 
plosion of  burning  gunpowder,  and  its  effects,  are  the  action  df 
fire,  yet  this  particular  effect  on  the  building  is  not  exhibited 
in  the  form  of  igneous  action.  The  cases  above  supposed,  of  the 
shriveling  of  some  masterpiece  of  pictorial  art,  the  cracking  or 
discoloration  of  a  rich  vase  or  gem,  the  bursting  of  a  cask  of 
wine  through  the  expansion  of  its  contents,  these,  it  may  be 
said,  are  distinctly  coses  of  damage,  without  ignition,  it  is  true, 
but  by  the  direct  and  specific  action  of  heat  as  such;  while  it 
is  denied  that  such  is  the  fact  in  the  present  case  of  the  blow- 
ing up  of  a  dwelling-house  by  the  ignition  of  gunpowder.  We 
do  not  think  the  premises  of  this  argument  are  sustained  by  the 
physical  facts  which  occurred.  If  they  were  so,  then  the  near- 
est analogy  would  be  of  damage  by  smoke,  that  is,  the  moisture 
thrown  off  by  burning  wood,  and  carrying  with  it  ashes,  em- 
pyreumatic  oil,  and  other  constituent  parts  of  the  wood,  either 
in  their  natural  condition  or  transformed  by  the  process  of  com- 
bustion. Now,  it  is  obvious  that  mere  smoke,  without  any 
direct  action  of  heat,  may  do  great  damage  to  many  kinds  of 
merchandise,  such  as  delicate  textile  fabrics,  esculent  vege- 
tables, articles  of  taste,  and  other  numerous  objects;  and  if  a 
dwelling  or  a  magazine  take  fire,  and  some  parts  of  it  only  be 
consumed,  but  the  contents  of  apartments,  to  which  the  Actual 
fire  does  not  extend,  are  nevertheless  damaged  by  the  smoke 
penetrating  into  and  filling  them,  can  it  be  doubted  that  the  dam- 
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age  thus  done  is  a  loss  within  the  ordinazy  conditions  of  a  fire 
policy?  Semble^per  Gibbs,  C.  J.,  arguendo y  in  AuBtin  v.  Drewe^ 
Holt  N.  P.  127.  Yet,  incontestablj,  damage  bj  smoke  is  an 
effect,  which  is  not  in  itself  igneous  action,  though  it  be  the 
result  thereof;  while,  as  we  conceive,  the  explosion  of  gun- 
powder is  igneous  action. 

In  conclusion,  we  think  the  rule,  which  we  propose  for  the 
present  case,  reconciles  all  the  conditions  involved  in  the  ques- 
tion; is  conformable  to  the  nature  of  things;  and  constitutes  a 
coherent  and  consistent  doctrine,  namely,  that  where  the  effects 
produced  are  the  immediate  results  of  the  action  of  a  burning 
substance  in  contact  with  a  building,  it  is  immaterial  whether 
these  results  manifest  themselves  in  the  form  of  combustion  or 
of  explosion,  or  of  both  combined.  In  either  case,  the  damage 
occurring  is  by  the  action  of  fire,  and  covered  by  the  ordinary 
terms  of  a  policy  against  loss  by  fire. 

Judgment  for  the  plaintiff. 

Loss  BT  Fibs,  What  Dbbmsd  to  bb,  itndbb  Fibb  Insubabcb  Pouoy:  8m 
the  note  to  HUlier  v.  Allegheny  etc,  In$,  Coi^  45  Am.  Deo.  657,  where  this  tab- 
ject  18  diacoased  at  length.  Aa  to  loss  by  explosion  of  gunpowder,  see  City  Fin 
Ins,  Co,  V.  CorlieSt  34  Id.  258,  and  note.  Aa  to  loea  by  exploaion  of  a  steam 
boiler,  see  MUlaudon  v.  I^ew  Orleans  Ins,  Co.  9  50  Id.  550.  As  to  damage  by 
lightning  without  oombnstion,  see  Kenniston  v.  Merrimack  County  MtA,  Ins. 
Co.,  40  Id.  103. 


WOBOESTEB  Go.  BaNK  V.  DoBOHESTEB  AND  Mn/TON 

Bane. 

[10  OUBBixo,  488.] 

BuBDKN  OP  Pboof  IS  i70T  ON  HoLDEB  OF  Bank  Bill  Stolbn  before  issu- 
ance, it  seems,  to  show  that  he  came  by  it  furly,  in  an  action  against  the 
isaning  bank;  but  it  ia  otherwise  aa  to  a  atolen  note  or  bill  of  exchange. 

HoLDEB  OF  Bank  Bill  Stolen  befobb  Issuance,  Receitino  It  Bona 
Fide,  in  the  naual  course  of  buaineaa,  for  value,  may  recover  on  it  againat 
the  bank  though  he  was  guilty  even  of  groaa  negligence  in  taking  it, 
there  being  no  evidence  of  fraud. 

Assumpsit  on  a  certain  bill  purporting  to  have  been  issued  bj 
the  defendants'  bank.  It  appeared  from  an  agreed  statement 
that  the  bill  in  question  was  never  issued  by  the  defendants, 
but  was  stolen  before  issuance,  but  after  it  was  fully  prepared 
for  circulation;  that  notices  of  the  robbery  were  published  in 
seyeral  papers,  one  of  which  was  taken  by  one  of  the  plaintiffs' 
directors,  and  that  notices  were  also  posted  in  yarious  places 
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and  sent  to  all  the  New  England  banks.  It  was  agreed  that 
the  plaintifis'  cashier  would  testify  that  although  he  could  not 
remember  having  received  this  partictdar  bill,  he  had  no  doubt 
that  he  received  it  in  the  due  course  of  business,  as  cashier,  and 
paid  fuU  value  for  it;  that  the  bill  was  afterwards  returned  to 
him,  as  cashier,  bj  a  correspondent  bank  as  a  discredited  bill; 
that  he  knew  of  no  reason  why  it  should  have  been  so  returned 
if  it  had  not  been  sent  by  his  bank  for  redemption;  that  he  had 
no  recollection  of  ever  having  seen  it  before  its  return;  that  he 
never  received  any  previous  notice  of  a  refusal  to  redeem  any  of 
the  defendants'  bills,  or  any  notice  of  the  robbery  in  question, 
or  saw  any  posted  notice  thereof;  that  if  any  notice  had  been 
received  by  the  plaintiffs,  he  would  have  been  likely  to  know  it; 
that  before  his  appointment  as  cashier,  he  recollected  seeing  in 
one  or  more  papers  a  newspaper  paragraph  mentioning  the  rob^ 
bery,  but  he  thought  it  was  not  an  advertisement;  that  he  had 
seen  notices  of  arrests  for  Ihe  robbery,  but  did  not  remember 
hearing  of  the  arrest  or  conviction  of  tiie  person  who  committed 
the  robbery,  though  the  defendants'  cashier  would  testify  that 
such  arrest  and  conviction  were  notorious  facts. 

J.  J.  and  M.  S,  Clarke,  for  the  plaintiffs. 

A,  Churchill,  for  the  defendants. 

By  Court,  Metoalf,  J.  It  is  weU  settled  in  this  common- 
wealth that  in  a  suit  by  the  holder  of  a  promissory  note, or  bill 
of  exchange,  which  has  been  stolen,  or  which  has  otherwise 
been  fraudulently  put  into  circulation,  the  burden  is  on  the 
plaintiff  to  prove  that  he  came  fairly  into  possession  of  it,  under 
such  circumstances  as  entitle  him  to  recover:  Munroe  v.  Cooper, 
5  Pick.  412.  And  it  was  contended  by  the  counsel  for  the  pres- 
ent defendants,  in  his  learned  and  able  argument,  that  the  same 
rule  of  evidence  is  to  be  applied  to  the  case  of  a  stolen  bank 
bill.  We  doubt  this,  but  need  not  decide  the  point  now.  For, 
assuming  that  the  burden  is  on  the  plaintiffs  to  prove  that  they 
fairly  obtained  the  bill  in  suit,  yet  we  are  of  opinion,  upon  the 
evidence  submitted  to  us,  that  they  have  sustained  that  burden, 
and  are  entitled  to  recover.  We  can  not  doubt  that  their  cash- 
ier received  the  bill  in  the  usual  course  of  business,  and  for  a 
valuable  and  full  consideration.  And  though  he  seems  not  to 
have  exercised  great  vigilance,  yet  we  perceive  in  his  conduct 
nothing  like  fraud  or  gross  negligence.  It  does  not  appear  that 
he  had  any  notice,  which  he  was  bound  to  regard,  that  the  de- 
fendants had  been  robbed.    The  only  notice  of  that  fact,  which 
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he  remembers  with  any  certainty,  is,  that  he  saw  it  stated  in  a 
newspaper  paragraph. 

It  was  once  held  that  in  a  case  of  a  bill  of  exchange  or  prom- 
issory note  fraudulently  put  into  circulation,  the  holder  must 
show  that  he  had  used  due  and  reasonable  caution  in  taking  ii 
But  it  has  since  been  definitely  adjudged  that  if  he  took  it  in 
good  faith,  he  is  entitled  to  recover  on  it;  and  that  even  gross 
negligence  in  him  is  not  tantamount  to  fraud,  although  it  may 
be  given  in  evidence  to  a  jury,  as  tending  to  prove  fraud.  The 
burden  of  proving  good  faith  is  all  the  burden  which  the  law 
imposes  on  him:  Goodman  v.  Harvey,  4  Ad.  &  El.  870;  S.  0., 
6  Nev.  &  M.  372;  Ulher  v.  Bich,  10  Ad.  &  El.  790;  S.  C,  2  Per. 
&  Dav.  579;  2  Oreenl.  Ev.,  sec*  639;  3  Kent's  Com.,  7th  ed., 
98,  note;  Ch.  Bills,  10th  Am.  ed.,  257;  Byles  on  Bills,  2d  Am. 
ed.,  143,  148.  In  Arbouin  v.  Anderson,  1  Ad.  &  El.,  N.  S., 
504,  Lord  Denman  said:  '* Acting  upon  the  case  of  Ooodman 
V.  Harvey,  which  gives  the  law  now  prevailing  on  this  sub- 
ject, we  must  hold  that  the  owner  of  a  bill  [of  exchange]  is 
entitled  to  recover  upon  it,  if  he  has  come  by  it  honestly;  and 
that  that  fact  is  implied  prima  facie  by  possession;  and  that  to 
meet  the  inference  so  raised,  fraud,  felony,  or  some  such  mat- 
ter must  be  proved." 

According  to  these  authorities,  the  plaintifEis  must  have  judg- 
ment, even  upon  the  rule  of  evidence  which  the  defendants 
would  apply  to  them. 

Judgment  for  the  plaintiffs. 

Holder  ov  Stolen  Bank  Bill  ob  of  Bank  Bill  Fraudulently  Obtained, 
Rights  of:  See  the  note  to  Neio  Hope  D.  B,  Co.  v.  Perry,  62  Ani.  Dec.  449. 
That  the  holder  of  a  bank  bill  stolen  from  the  issuing  bank  may  recover  on 
it  against  the  bank,  if  he  received  it  hoiM  fide  for  value  in  the  due  course  of 
business,  is  a  point  upon  which  the  principal  case  is  cited  and  approved  in 
Buraon  v.  HunlingUm,  21  Mich.  437;  Spooiier  v.  Holmes,  102  Mass.  508.  The 
burden  of  proof  of  want  of  good  faith  is  on  the  bank:  Wyer  v.  Dorchester  etc. 
Bank,  11  Cush.  53;  and  proof  that  he  took  the  bill  with  knowledge  of  sus- 
picious circumstances  will  not  suffice,  unless  it  amounts  to  proof  of  want  of 
good  faith:  Spooner  v.  Holmes,  supra. 

Holders  of  Stolen  Negotiable  Instruments  Generally,  Rights  of:  See 
Beltzhoover  v.  Blackstock,  27  Am.  Dec.  330;  Vairin  v.  Hchson,  28  Id.  125; 
Marsh  V.  Small,  48  Id.  452,  and  cases  cited  in  the  notes  thereto.  See  also, 
as  to  when  the  holder  of  a  note  mubt  show  that  he  came  by  it  fairly,  Snyder 
Y.  Riley,  47  Id.  452.  As  to  who  is  a  bona  fide  holder  of  a  note  or  bill,  see 
RxisseU  V.  Hadduck,  44  Id.  693,  and  note.  That  the  burden  of  proof  is  on 
the  holder  of  a  negotiable  note  or  bill  stolen  or  fraudulently  put  into  circula- 
tion to  show,  in  an  action  against  the  maker,  that  he  received  it  in  good  faith 
for  value  before  maturity,  is  a  point  to  which  the  principal  case  is  cited  in 
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Clark  ▼.  TTutytr,  105  Mass.  218.  The  case  is  cited  and  distinxnlriied  on  the 
same  point  in  Wyer  v.  Dorchester  etc.  Bank,  11  Cash.  53.  That  a  bona  Jide 
holder  of  stolen  negotiable  paper,  transferable  by  delivery  or  indorsed  in 
blank,  receiving  it  for  value  in  doe  course  of  business,  may  recover  on  it,  is 
a  point  to  which  the  principal  case  is  cited  in  AUantie  Bank  v.  Merchanti^ 
Bank,  10  Gray,  560,  per  Merrick,  J.,  dissenting;  Brooklyn  etc  B.  B.  Co,  r. 
National  Bank,  102  U.  a  40. 


Babnaed  v.  Baetleit. 

[10  Odsbivo.  601.] 

Maxim  that  *'Etbbt  Mak's  Housb  is  his  Castlb"  applies  to  arrests  In 
civil  but  not  in  criminal  actions. 

Officer  with  Criminal  Process  mat  Break  and  Enter  Defendant's 
House  and  search  for  him,  to  make  an  arrest,  though  the  defendant  is 
not  there,  if  such  officer  acts  bona  Jide  under  a  belief  that  the  party  is 
there,  and  after  due  notice,  and  does  no  unnecessary  damage. 

Trespass  quare  clatisum  /regit  for  breaking  and  entering  the 
plaintiff's  house.  The  defendant  justified  on  the  ground  that 
the  alleged  trespass  was  committed  by  him  as  deputy  sheriff  in 
endeavoring  to  arrest  the  plaintiff  under  a  criminal  process.  It 
appeared  that  on  two  occasions,  once  in  the  day-time  and  once 
in  the  night,  the  defendant  went  with  a  criminal  warrant  to  ar- 
rest the  plaintiff,  demanded  admittance,  stating  his  purpose, 
waited  a  reasonable  time,  and  then  broke  and  entered  the  house 
and  searched  it,  using  no  unnecessary  violence.  There  was  evi- 
dence tending  to  show  that  the  plaintiff  was  not  in  the  house 
either  time,  and  the  court  ruled  that  if  this  was  so,  the  defend- 
ant was  liable,  though  he  acted  under  a  bona  Jide  belief  that  the 
plaintiff  was  there.  Verdict  for  the  plaintiff,  and  exceptions  by 
the  defendant. 

B.  F.  BuUer,  for  the  plaintiff. 

N.  J.  Lard,  for  the  defendant. 

By  Court,  Dewzt,  J.  The  maxim  of  law  that  every  man's 
house  is  his  castle  is  applicable  to  arrests  in  civil  suits,  and  has 
not  the  effect  to  restrain  an  officer  of  the  law  from  breaking  and 
entering  a  dwelling-house  for  the  purpose  of  serving  a  criminal 
process  upon  the  occupant.  In  such  case  the  house  of  the  party 
is  no  sanctuary  for  him,  and  the  same  may  be  forcibly  entered 
by  such  officer  after  a  proper  notification  of  the  purpose  of  the 
entry,  and  a  demand  upon  the  inmates  to  open  the  house,  and 
a  refusal  by  them  to  do  so:  Fost.  320;  1  East  P.  0.  326;  1 
Hale  P.  C.  459;  State  v.  Smith,  1  N.  H.  346. 


Digitized  by  VjOOQIC 


124     •  LiNFisTj)  v.  Old  Colony  R.  R.  [Masa 

It  being  the  dntj  of  the  officer  to  arrest  the  plaintiff,  althongfa 
in  his  own  dwelling-house,  and  to  effect  this,  if  need  be,  bj 
breaking  and  entering  the  house  by  force,  it  was  his  further 
duty  to  make  search  for  him  there,  and  although  in  the  event 
it  appeared  that  he  was  not  in  the  house  at  the  time  such  arrest 
was  attempted  to  be  made,  yet  the  breaking  and  entering  the 
house  for  the  purpose  of  arresting  him  would  be  justified,  if 
the  officer  acted  bona  fide^  and  under  the  Ibelief  that  the  party 
was  there,  and  after  proper  notice  broke  and  entered  the  house, 
doing  no  unnecessary  violence  or  damage. 

The  ruling  of  the  court  of  common  please  was  erroneous  on 
this  point,  and  the  verdict  must  be  set  aside,  and  a  new  trial 
granted. 

RiORT  OF  OmoKB  TO  Brxak  Doobs  to  Ezxoutb  PBOCI88:  See  the  note 
to  /Tet^  V.  Johnmm^  25  Am.  Deo.  167>  in  which  this  rabjeot  it  discnseed. 
See  also  Ilowt  v.  BuUerJield,  60  Id.  785,  and  prior  caaee  in  this  series  collected 
in  the  note  thereto. 


LiNFiELD  V.  Old  Colony  R.  R.  Gobp. 

[10  OUIHZHO,  562.] 

L188SK  OF  Railroad  is  Liable  for  Injury  by  Nbolbot  to  Keep  and 
Ring  Bbll  upon  a  locomotive,  as  required  by  the  Massachusetts  statute^ 
whereby  a  collision  with  a  yehicle  crossing  the  track  is  oansed. 

Railroad  Company  Nbolbotino  Rbasonablb  Pbboautioks  bisidbs  Rnro* 
INO  Bbll,  as  required  by  statute,  to  avoid  collision  with  a  vehicle  at  a 
turnpike  crossing,  is  liable  for  an  injury  arising  from  such  neglect,  and 
it  is  for  the  jury  to  judge  as  to  whether  or  not  such  additional  preoaa* 
tions  have  been  neglected. 

ADVER.HK  Party  has  Right  to  Bbnbfit  of  A.vy  Answer  of  Witnebe 
testifying  against  him,  either  orally  or  by  deposition,  if  he  thinks  such 
answer  favorable  to  him,  and  the  party  examining  the  witness  can  not 
suppress  such  answer. 

Party  Intending  not  to  Use  Answers  nr  Deposition  Taken  by  Him, 
except  in  reply  to  testimony  which  he  expects  to  be  introduced,  but 
which  is  not  introduced,  on  the  other  side,  must  give  dirtinct  notice  of 
such  intention  at  the  time,  or  he  can  not  prevent  the  reading  of  such 
answers  by  his  adversary  at  the  triaL 

Trespass  for  an  injury  to  the  plaintiff's  wagon  by  a  collision 
with  a  train  of  the  defendants  running  on  the  South  Shore  rail- 
road, leased  by  the  defendants.  The  first  count  of  the  declara- 
tion alleged  the  collision  to  have  been  caused  by  the  defendants' 
neglect  to  cause  a  proper  bell  to  be  placed  on  their  locomotive, 
and  to  be  rung  at  crossings,  as  provided  by  the  sections  of  the 
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statute  referred  to  in  the  opinion.  The  second  count  alleged, 
in  substance,  that  the  injury  was  caused  by  the  defendants'  im* 
proper,  negligent,  and  insufficient  construction  and  equipment, 
and  negligent,  unskillful,  improper,  and  unlawful  running, 
management,  etc.,  of  their  train  of  cars  and  engine.  The  lease 
from  the  South  Shore  Eailroad  Comx>any  to  the  defendants  was 
introduced  in  evidence.  There  was  evidence  tending  to  show 
also  that  the  bell  on  the  defendants'  train,  which  caused  the 
injury,  was  not  rung  as  required  by  law,  and  that  the  bell  on 
the  engine  was  not  suitable  for  the  purpose;  that  the  train  was 
backing  at  the  time  of  the  injury;  that  there  was  no  gate  at  the 
crossing,  and  no  one  stationed  there  to  warn  persons  of  the 
approach  of  trains,  etc.  Certain  interrogatories  and  answers 
in  the  deposition  of  one  Tilden,  a  witness  for  the  plaintiff,  were 
excluded  as  incompetent  on  the  defendants'  objection.  The  de- 
fendants subsequently  introduced  the  deposition  of  one  Bur-, 
lingame,  but  declined  to  read  the  answers  to  two  interrogatories, 
on  the  ground  that  the  interrogatories  were  framed  solely  to 
meet  that  part  of  Tildeh's  testimony  which  had  been  excluded,  in 
case  the  court  should  deem  said  testimony  competent;  but  the 
court,  on  the  request  of  the  plaintiff,  ruled  that  the  defendants 
must  i^ead  the  whole  of  Burlingame's  deposition,  which  was  ac- 
cordingly done.  The  defendants  claimed  that,  inasmuch  as  the 
South  Shore  Railroad  Company  owned  th^  said 'railroad,  they, 
and  not  the  defendants,  must  be  held  liable  for  a  non-compliance 
Avith  the  statutory  requirements  as  to  providing  and  ringing  a 
bell,  but  the  court  held  otherwise.  The  court  further  instructed 
Ibo  jury,  among  other  things,  that  while  it  was  not  unlawful  for 
the  defendants  to  back  their  train  over  the  road,  if  it  was  at- 
tended with  more  danger  of  collision,  they  must  use  greater 
care  and  precaution  while  backing  said  train;  that  the  jury  must 
judge,  under  all  the  circumstances,  what  were  reasonable  and 
proper  precautions,  and  what  omission  of  precautions  would 
constitute  negligence;  that  ringing  the  bell  as  required  by  law 
was  not  sufficient  to  excuse  the  defendants  if  the  circumstances 
rendered  it  reasonable  to  take  other  precautions  to  prevent  in- 
jury; that  the  formation  of  the  ground,  etc.,  might  be  such  as 
to  prevent  a  bell's  being  heard;  and  that  the  jury  must  deter- 
mine whether,  under  the  circumstances,  reasonable  care  re- 
quired that  the  defendants  should  take  other  precautions, 
besides  ringing  the  bell,  to  prevent  collisions.  Verdict  for  the 
plaintiff,  which  was  to  be  set  aside  if  the  rulings  of  the  presiding 
judge  were  erroneous. 
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B.  Choate  and  J.  L.  English^  far  the  plaintiff. 
8.  BarileU  and  D.  Thaxier,  for  the  defendants. 

By  Court,  Metoalf,  J.  The  first  count  in  the  plaintiff's  deo» 
laration  is  founded  on  the  revised  statutes,  c.  39,  sees.  78,  81. 
Section  78  requires  eveiy  railroad  corporation  to  cause  a  bell,  of 
at  least  thirty-five  pounds  in  weight,  to  be  placed  on  each  loco- 
motive engine  passing  upon  their  road,  and  to  be  rung  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  said  railroad 
crosses  any  turnpike,  etc.,  upon  the  same  level  with  the  rail- 
road, and  to  be  kept  ringing  until  the  engine  has  crossed  such 
turnpike,  etc.  Section  81  provides  that  if  any  such  corporation 
shall  unreasonably  neglect  or  refuse  to  comply  with  said  requi- 
sition, it  shall  be  liable  for  all  damages  sustained  by  any  person 
by  reason  of  such  neglect. 

The  first  question  discussed  at  the  argument  of  this  case  was^ 
whether  the  defendants  are  liable,  under  these  sections,  or 
whether  the  action  can  be  maintained  only  against  the  South 
Shore  Railroad  Company;  and  our  opinion  is  that  the  defend- 
ants are  liable.  The  indenture  executed  by  the  two  corpora- 
tions on  the  twentieth  of  September,  1847,  and  their  agreement 
made  on  the  thirty-first  of  March,  1849,  constituted  a  lease  of 
the  South  Shore  railroad  to  the  defendants,  which  took  effect, 
as  such,  on  the  first  of  April,  1849:  £ac.  Abr.,  Leases,  E;  1 
Piatt  on  Leases,  579  et  seq.  We  need  not  inqtiire  whether  a 
railroad  corporation  can  make  a  valid  lease  of  its  road,  either  to 
a  like  corporation  or  to  individuals,  without  legislative  author- 
ity expressly  conferred;  for  the  legislature,  by  a  statute  passed 
before  the  happening  of  the  accident  now  in  question,  Stat. 
1849,  c.  163,  expressly  authorized  the  defendants  *'  to  carry  out 
their  contract"  of  September  20,  1847,  for  a  lease  of  the  South 
Shore  railroad.  The  lease,  then,  being  valid,  we  can  not  doubt 
the  liability  of  the  defendants  for  any  neglect  or  refusal  by  ihem. 
to  comply  with  the  requisitions  of  the  revised  statutes,  c.  39,. 
sec.  78.  On  the  first  of  April,  1849,  and  thenceforth,  the  rail- 
road which  was  leased  to  them  was  ''their  road,"  within  th& 
just  meaning  of  that  section.  Nor  can  we  doubt  their  liability 
for  an  injury  caused  by  any  other  culpable  neglect  of  theirs  in 
the  management  of  their  engines  on  the  same  road.  For  rail- 
road corporations  are  bound  to  use  all  reasonable  care,  besides 
that  of  ringing  a  bell,  etc.,  as  directed  by  statute,  to  avoid  col- 
lision when  their  engines  are  crossing  li  turnpike  or  other  way: 
Bradley  v.  Boston  db  Maine  Railroad^  2  Cush.  539.    And  so  the 
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jurj  were  instructed  in  the  present  case.  Exception  is  taken, 
however,  to  the  instructions  given  on  this  point.  It  is  said  that 
they  were  such  as  authorized  the  jury  to  find  that  it  was  the 
duty  of  the  defendants  to  have  had  a  gate  at  the  crossing,  if  that 
was  a  reasonable  precaution  for  the  place  and  circumstances, 
andtoretuma  verdict  against  them,  because  they  had  not  a  gate; 
whereas,  by  the  revised  statutes,  c.  39,  sec.  80,  and  Stat.  1846, 
c.  271,  sec.  2,  railroad  corporations  are  not  bound  to  erect 
gates  at  crossings,  unless  specially  required  so  to  do  by  county 
commissioners.  But  we  see  no  error  or  defect  in  the  instructions. 
The  judge  left  it  to  the  jury  to  decide  whether  precautionary 
measures,  in  addition  to  the  ringing  of  a  bell,  ought  to  have 
been  adopted  by  the  defendants  to  prevent  a  collision,  and 
whether,  under  the  circumstances  of  the  case,  they  used  reason- 
able care  to  prevent  it.  The  verdict,  therefore,  shows  that  the 
defendants  had  not  adopted  reasonable  piecautionary  measures; 
and  we  can  not  inquire  what  might  have  been  the  views  of  the 
jury  as  to  the  specific  measures  which  the  defendants  ought  to 
have  adopted.  It  is  certain  that  nothing  in  the  instructions 
warranted  the  jury  to  find  .the  defendants  guiliy  because 
they  omitted  to  do  that  which  the  law  did  not  reqtiire  them 
to  do. 

Exception  is  also  taken  to  the  ruling  of  the  judge,  that  the 
plaintiff  had  a  right  to  require  that  the  answers  of  Burlingame, 
the  defendants'  witness,  to  the  twentieth  and  twenty-first  inter- 
rogatories put  to  him,  should  be  read  to  the  jury.  Perhaps  it 
is  immaterial  in  this  case  whether  that  ruling  was  right  or 
wrong,  because  the  answers  of  the  witness  were  such  as  could 
neither  do  the  plaintiff  any  good  nor  the  defendants  any  harm. 
But  as  the  point  has  been  argued,  and  may  hereafter  be  of  some 
practical  importance,  we  have  considered  it,  and  have  come  to 
the  conclusion  that  a  party  has  a  right  to  such  of  the  testimony 
contained  in  a  deposition  taken  by  his  adversary  as  he  may 
deem  favorable  to  himself,  if  it  be  testimony  which  it  is  com- 
petent for  his  adversary  to  introduce.  When  testimony  is  given 
viva  voce,  aU  that  a  witness  says  on  his  examination  in  chief,  if 
it  be  competent  testimony,  must  be  taken  as  he  states  it,  although 
it  operates  against  the  party  who  calls  him;  and  if  on  cross- 
examination  his  answers  to  questions,  which  the  party  calling 
him  could  not  put,  favor  that  j>arty,  those  answers  can  not  be 
suppressed;  each  party  being  entitled  to  the  benefit  of  all  the 
legal  testimony  that  favors  his  cause,  from  whatever  witnesses 
it  proceeds.    The  same  rule  is  applicable,  generally,  to  testi- 
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monj  given  in  depositions;  Breyfogle  v.  Beckley,  16  Serg.  ft  B. 
264;  Calhoun  y.  JETat^a,  8  Watts  &  S.  127  [42  Am.  Dec.  275]. 

Is  a  case  like  the  present  "within  this  rule,  or  an  exception  to 
it  ?  The  defendants  insist  that  as  the  interrogatories  in  question 
were  filed  for  the  sole  purpose  of  meeting,  by  the  answers 
thereto,  the  testimonj  of  Tilden,  in  his  deposition  taken  by  the 
plaintiff,  and  as  his  testimonj  was  excluded  by  the  judge,  they 
ought  not  to  have  been  required  to  submit  Burlingame's  answers 
to  the  jury.  The  plaintiff,  on  the  other  hand,  insists  that  he 
had  a  right  to  haye  those  answers  read  to  the  jury,  because  the 
defendants  did  not  file  with  the  interrogatories  a  notice  that 
they  were  filed  de  bene  esse,  and  that  the  answers  were  not  to  be 
used  except  to  meet  Tilden's  testimony.  He  admits  that  if  such 
notice  had  accompanied  the  interrogatories  he  could  not  have 
rightfully  called  for  the  reading  of  the  answers.  And  we  are  of 
opinion  thai  when  one  party  takes  a  deposition  on  interrogato- 
ries for  the  purpose  of  meeting  the  testimony  of  a  witness  who 
has  deposed,  or  testimony  which  he  may  expect  the  other  parly 
will  produce,  but  does  not  intend  to  use  the  answers  thereto  un- 
less the  other  testimony  is  introduced,  he  must  accompany  the 
interrogatories  with  a  distinct  notice  in  writing  that  his  purpose 
is  merely  to  meet  the  testimony  of  his  adversary's  witness  or 
witnesses;  and  that  if  this  is  not  done,  the  answers  muat  be  read 
to  the  jury,  if  required  by  the  other  party.  We  deem  this  the 
most  eligible  rule  in  such  cases.  It  will  save  to  each  party  all 
his  just  rights,  and  prevent  all  unfairness  and  surprise. 

It  was  suggested  in  argument  that  the  judge  should  have  de- 
cided upon  inspection,  or  upon  the  affidavit  of  the  counsel  who 
filed  the  interrogatories,  that  they  were  filed  for  the  purpose  of 
meeting  Tilden's  testimony;  and  that  in  all  cases  the  judge  at 
the  trial  should  decide  whether  or  not,  upon  the  face  of  inter- 
rogatories and  upon  examining  the  other  evidence  in  the  case, 
it  appears  that  they  were  filed  merely  for  the  purpose  of  meeting 
a  contingency.  But  we  do  not  adopt  these  suggestions.  In 
our  judgment,  the  course  which  we  have  indicated  is  much  pref- 
erable as  a  matter  of  practice.  It  is  recommended  by  its  sim- 
plicity, convenience,  and  certainty;  and  it  will  prevent  the 
necessity  of  a  judge's  trying  questions  of  fact,  or  exercising  a 
discretionary  power  for  want  of  a  fixed  rule  to  guide  him. 

Judgment  on  the  verdict. 

Ijbseb  07  Railboad  Takes  It  Subject  to  Dtttxes  imposed  by  lar*  for 
the  protection  of  the  pablic,  each  as  the  dnty  of  fencing  the  tiack,  and  r*iut 
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aDBWor  for  may  injury  resulting  from  n^lect  of  that  duty:  McOaiU  v.  CSUmi* 
herUun^  13  Wis.  641,  citing  the  principal  case. 

Railboad  Compant  NEOLBcnMO  Reasonable  PBxoAunoira  to  PBamn 
CoLUSioirs  at  highway  crossings  is  not  exempted  from  liability  for  injuries 
resulting  therefrom  merely  by  showing  that  it  complied  with  the  statutory 
requirements  as  to  ringing  the  bell,  etc. :  Commonwealth  v.  Boston  etc,  R,  R, 
Corp.,  101  Mass.  202;  Norton  y.  Eastern  R.  R.  Co.,  113  Id.  369;  Favor  ▼. 
Boston  eU.  R.  R.  Corp.,  114  Id.  352;  Eaton  v.  Htchlmrg  R.  R.  Co.,  129  Id. 
365.  Whether  or  not  all  reasonable  precautions  have  been  adopted  is  a  ques- 
tion for  the  jury:  Norton  v.  Eastern  R.  R.  Co.,  and  Favor  v.  Boston  etc  R.  R. 
Co.,  supra.  Neglect  to  erect  a  sign-board  at  a  crossing  will  render  the  com* 
pany  liable  for  an  injury  resulting  therefrom,  if  the  jury  find  that  a  sign- 
board should  have  been  erected  and  that  neglect  to  erect  one  produced  the 
Injury :  ElHns  v.  Boston  etc  R.  R.  Corp.,  115  Mass.  201,  all  citing  the  princi- 
pal case. 

Whxthbb  Neouobncs  18  QoEsnoN  07  Fact  or  Law:  See  Herring  ▼. 
Wilmington  etc  R.  R,  Co.,  51  Am.  Dec  305,  and  note.  That  the  question  of 
negligence  is  generally  one  of  fact,  and  not  of  law,  is  a  point  to  which  the 
principal  case  is  cited  in  Detroit  etc.  R.  R.  Co.  v.  Van  Sternburg,  17  Mich.  118. 

Rionr  o7  Pabtt  to  hayk  Parts  ow  Adysbsart's  Depositions  Read: 
See  Cathoun  v.  Hays,  42  Am.  Dec  275.  See  generally,  as  to  admitting  or  ex- 
cluding part  of  a  deposition,  Olds  ▼.  Powell,  Id.  605;  Miles  v.  Stevens,  45  Id. 
621.  The  party  propounding  a  cross-interrogatory  in  a  deposition  can  not 
object  to  the  reading  of  the  answer  thereto  on  the  ground  that  it  relates  to 
part  of  the  direct  examination  which  has  been  excluded  at  the  trial  unless  he 
gave  notice  that  the  cross-interrogatory  was  put  de  bene  esse:  Sherman  t. 
Rawson,  102  Mass.  400,  citing  the  prinoipal  < 
Am.  2>so.  Voa.  LYII— • 
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DWIGHT  V.  BlAOKMAR. 

(2  MiOBiaAii,  830.] 
ADiiiroflTRATOB  CAK  NOT  BsooHK  Pi7itciU8B&  of  the  estate  or  eflEBote  of  hk 

intestate. 
Qxnumov  or  Imtebbst  or  FAiRinEss  CAif  kot  bb  Coksidibbo  in  tale  of 

intestate's  estate  to  administrator,  inasmuch  as  snoh  sales  are  Toid. 
Rule  that  Aobkt  is  Phecluded  from  Purcrabiivo  Propbrtt  of  his 

Principal  is  founded  upon  the  principle  that  the  law  will  not  permit  a 

man  to  act  in  the  double  capacity  of  principal  and  agent 

Ebrob  from  Jackson  circmt.  The  facts  are  stated  in  the 
opinion. 

A.  Blair,  for  the  plaintiff. 

S.  H.  Kimball,  for  the  defendant. 

3y  Court,  Whipple,  J.  This  cause  is  brought  before  us  hy 
writ  of  error  from  the  circuit  court  of  the  county  of  Jackson. 
The  action  was  ejectment  for  an  undivided  eighth  part  of  a  lot 
or  parcel  of  ground  lying  in  the  village  of  Jackson.  On  the 
trial,  the  plaintiff  established  the  title  of  Samuel  Blackmar,  his 
ancestor,  to  the  laod  in  question,  and  having  proved  the  death 
of  said  Samuel,  and  that  he  was  one  of  his  heirs  at  law,  and  that 
Dwight  &  Pierce  were  in  possession  of  the  premises  at  the 
commencement  of  the  suit,  the  former  claiming  to  be  owner 
thereof,  rested  his  cause. 

The  defendants,  to  maintain  the  issue  on  their  part,  gave  in 
evidence  the  record  of  a  deed  from  Lucy  Acker,  John  P.  Durand 
and  Silence,  his  wife,  Louis  Miller  and  Mary,  his  wife,  Elizur 
B.  Chapman  and  Julia,  his  wife,  to  Bussell  Blackmar,  dated 

ISO 
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June  1,  1836,  of  certain  premises,  including  the  lot  in  contro- 
yersy;  the  said  Lucy,  Silence,  Mary,  and  Julia  being  the  four 
daughters  and  heirs  at  law  of  the  said  Samuel  Blackmar. 

After  certain  preliminaiy  proofs,  the  defendants  next  offered 
in  evidence  a  deed  of  the  premises,  ^m  Bussell  Blackmar,  ad- 
ministrator, and  Eunice  Blackmar,  administratrix,  of  Samuel 
Blackmar,  to  Bussell  Blackmar,  dated  the  second  of  August, 
1836.  To  the  introduction  of  the  deed  as  evidence  in  the  cause, 
the  plaintiff,  for  various  reasons,  objected;  the  objections,  how- 
ever, were  overruled,  and  the  deed  was  read  to  the  jury  as  evi- 
dence. It  from  these  appeared  that  Dwight  claimed  to  be  owner 
of  the  premises  by  virtue  of  a  conveyance  to  him  by  Bussell 
Blackmar,  and  that  Pierce  was  his  tenant. 

From  this  statement  it  will  be  seen  that  the  plaintiff  claimed 
as  one  of  the  heirs  at  law  of  Samuel  Blackmar,  and  that  D wight's 
claim  was  founded  upon  a  conveyance  to  him  by  Bussell  Blackmar, 
who  professed  to  have  acquired  title  by  virtue  of  a  deed  from 
himself  as  administrator  and  Eunice  Blackmar  as  administra- 
trix of  the  said  Samuel  Blackmar.  It  was  claimed  that  Bussell 
Blackmar  and  Eunice  Blackmar  sold  the  land  by  virtue  of  a 
license  of  the  judge  of  probate  of  Jackson  county,  upon  the 
representation  of  the  administrator  and  admyiistratrix  of  Samuel 
Blackmar  that  the  personal  property  left  by  the  deceased  was 
insufficient  to  pay  his  debts. 

It  is  not  my  purpose  to  consider  the  numerous  questions 
raised  on  the  trial  and  appearing  in  the  voluminous  record  be- 
fore us,  respecting  the  admissibility  as  ^evidence  of  the  deed 
from  the  personal  representations  of  Samuel  Blackmar  to  Bussell 
Blackmar,  through  whom  Dwight  claims  title,  as  many  of  these 
questions  were  decided  upon  the  erroneous  view  taken  by  the 
circuit  court,  of  the  legal  character  of  the  deed.  It  will  also 
become  unnecessary,  for  the  same  reason,  to  express  an  opinion 
upon  other  points  made  in  the  progress  of  the  trial,  and  in 
respect  to  which  exception  was  taken  to  the  ruling  of  the  court 
by  the  plaintiff.  Those  rulings  were  the  consequence  of  a  mis- 
apprehension by  the  court  below,  of  the  validity  and  effect  of 
the  sale  made  by  the  administrators  of  Samuel  Blackmar. 

To  the  introduction  of  the  deed  executed  by  Bussell  Black- 
mar, administrator,  and  Eunice  Blackmar,  administratrix,  of 
Samuel  Blackmar,  to  Bussell  Blackmar,  objection  was  made,  on 
the  ground  that  the  deed  was  fraudulent  and  void.  The  court 
below,  however,  held  that  the  deed  was  not  absolutely  void,  but 
merely  voidable.    If  the  judgment  of  the  circuit  court  upon 
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this  point  can  not,  upon  correct  legal  principles,  be  sustained, 
the  title  of  Dwight  fails,  and  the  plaintiff,  upon  the  showing  in 
the  court  below,  was  entitledto  a  verdict. 

While  it  is  the  duty  of  this  court  to  view  with  liberality  the 
proceedings  of  the  probate  court,  when  those  proceedings  are 
called  in  question  to  support  titles  deriyed  through  them,  we 
are  not  at  liberty  to  overthrow  principles  which  have  theii 
foundation  in  the  soundest  rules  of  policy  and  morality,  and  the 
inflexible  enforcement  of  which  is  deemed  necessary  to  secure  a 
faithful  and  honest  administration  of  their  duties  by  those  to 
whom  is  committed  the  execution  of  delicate  and  important 
trusts. 

It  is  probable  that  the  attention  of  the  circuit  court  was  not 
called  to  several  decisions,  made  at  an  early  period  in  the  his- 
tory of  this  state,  by  the  court  of  chancery,  involving  the  pre-* 
cise  question  upon  which  the  rights  of  the  parties  in  this  case 
depended.  Those  decisions,  it  is  true,  were  not  authoritative 
and  binding  upon  the  circuit  court,  not  having  received  the 
sanction  of  this  court.  They  were  nevertheless  entitied  to 
great  consideration,  from  the  fact  that  they  embodied  the  views 
of  two  high  judicial  officers,  and  seem  to  have  been  acquiesced 
in  by  counsel,  as  na  attempt  was  made  to  call  in  question  their 
accuracy  or  soundness  by  an  appeal  to  this  tribunal.  Whatever 
doubt  or  obscurity  may  have  hung  over  the  important  question 
submitted  for  our  decision  in  this  case,  in  consequence  of  views 
expressed  by  English  and  American  judges  a  half-century  ago, 
and  still  maintained  in  some  of  the  states,  those  doubts  have 
been  dissipated,  and  the  doctrine  maintained  by  this  court  in  the 
case  of  Cluie  v.  Barron,  2  Mich.  192,  rests  upon  a  fouodation 
too  solid  to  be  shaken.  That  doctrine  was  commended  to  our 
adoption  by  reasons  of  policy  so  overwhelming,  and  supported 
by  an  array  of  authority  so  irresistible,  as  to  make  the  path  of 
duty  plain,  and  leaves  the  doctrine,  where  it  should  have  been 
left,  unimpaired  by  the  unreasoned  opinions  or  bare  suggestions 
to  be  found  in  a  few  reported  cases. 

In  the  case  of  Beaubien  v.  Poupard,  Harr.  (Mich.)  206,  Chan- 
cellor Famsworth  set  aside  a  sale  made  by  Poupard,  as  admin- 
istrator, on  the  ground  that  ''  the  rule  is  imperative  that  he 
could  not  become  a  purchaser."  In  WalUm  v.  Ibrrey,  Id.  259, 
the  same  chancellor  held  that  a  purchase  made  by  Torrey,  of 
real  estate  sold  under  his  order  as  judge  of  probate,  was  void, 
and  referred  to  the  masterly  opinion  of  Chancellor  Kent,  in 
Davoue  v.  Fannina,  2  Johns.  Ch.  268,  in  supporting  to  the  full* 
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est  extent  his  opinion.  In  Ingeraon  t.  Siarhweaiher,  Walk« 
346,  Chancellor  Manning  held  that  a  purchaser  of  school  lands, 
at  a  public  auction,  in  the  name  of  one  Norton,  by  the  defend* 
ant,  who  was  a  clerk  of  the  superintendent  of  public  instruction, 
was  void,  it  appearing  that  the  clerk  was  interested  in  the  pur- 
chase. The  reason  of  the  rule  is  thus  stated  by  the  chancellor: 
"  It  is  contrary  to  eyery  sound  principle  of  equity  to  allow  an 
agent,  who  is  authorized  to  sell  property  for  the.  best  price  that 
can  be  obtained  for  it,  to  become  the  purchaser  himself.  It  is 
immaterial  whether  the  sale  be  public  or  private;  whether  the 
agent  purchased  in  his  own  name  or  that  of  another.  The  ob- 
ject is  to  secure  fidelity  on  the  part  of  the  agent  to  his  princi- 
pal, and  it  is  as  applicable  to  public  agents  as  others."  In  the 
case  of  Church  ▼.  Marine  Insurance  Company,  1  Mason,  841, 
Mr.  Justice  Stoiy  states  the  rule  to  be  that  '*  the  law  will  not 
suffer  any  man  to  earn  a  profit,  or  expose  him  to  the  tempta- 
tions of  a  dereliction  of  his  duty,  by  allowing  him  to  act  at  the 
same  time  in  the  double  capacity  of  agent  and  purchaser,  either 
at  a  public  or  priyate  sale.  The  case  then  stands  before  the 
court  as  if  there  was  no  sale;  the  ownership  has  never  been 
legaUy  divested."  The  same  doctrine  is  asserted  and  vindicated 
with  great  ability  by  Chancellor  Eent  in  the  case  of  Davoue  v. 
Fanning,  supra.  In  the  case  of  Torrey  v.  Bank  of  Orleans, 
9  Paige,  649,  the  learned  chancellor  states  the  rule  in  clear  and 
comprehensive  language:  "It  is  a  settled  principle  of  equity 
that  no  person  placed  in  a  situation  of  trust  or  confidence,  in 
reference  to  the  subject  of  the  sale,  can  be  a  purchaser  of  the 
property  on  his  own  account."  The  same  doctrine  is  illustrated 
and  enforced  in  a  recent  case  in  the  English  chancery  by  Lord 
Cottenham.  He  says  that  ''the  principle  was  not  confined 
to  a  particular  class  of  persons,  such  as  guardians,  trustees,  or 
solicitors,  but  was  a  rule  of  universal  application  to  all  persons 
coming  within  its  principle,  which  is  that  no  party  can  be  per- 
mitted to  purchase  an  interest  where  he  has  a  duty  to  perform 
that  is  inconsistent  with  the  character  of  a  purchaser."  In  Ex 
parte  Bennett,  10  Yes.  384,  the  same  doctrine  is  maintained  with 
great  force  of  reasoning  by  Lord  Eldon,  who  held  that "  neither 
the  solicitor  to  a  commission  of  bankruptcy,  nor  a  commissioner 
in  bakruptcy,  can  purchase  either  for  themselves  or  another." 

In  a  recent  case  decided  by  the  supreme  court  of  the  United 
States,  Michoud  v.  Oirod,  4  How.  503,  the  doctrine  was  most 
elaborately  and  ably  discussed,  after  an  extended  examination 
of  the  cases  on  that  subject;  and  it  was  held  that  a  person  can 


Digitized  by  VjOOQIC 


134  DwiQHT  V.  Blackmar.  [Mich. 

not  legally  purchase  on  his  own  account  that  "which  his  duty  or 
trust  requires  him  to  sell  on  account  of  another,  and  that  such 
a  purchase  carries  fraud  on  its  face.  But  it  would  seem  superflu- 
ous to  multiply  authorities  upon  a  question  which  was,  in  effect, 
settled  by  this  court  at  its  last  Januaiy  term,  in  the  case  of 
CliUe  y.  Barron,  2  Mich.  192.  It  was  then  determined  that  a 
purchase  made  by  a  county  treasurer  of  lands  sold  for  taxes 
was  void.  In  the  opinion  delivered  on  that  occasion,  the  lead- 
ing eases  to  be  found  in  England  and  this  country  were  cited 
and  reviewed.  The  principles  established  in  that  case  embrace 
the  one  now  before  us,  and  render  the  deed  of  conveyance,  through 
which  Dwight  claims  title,  nugatory  and  void.  The  fairness  or 
unfairness  of  the  transaction  is  not  open  to  proof  or  discussion. 
The  law  denounces  it  as  fraudulent.  A  relaxation  of  this  doc- 
trine was  formerly  imputed  to  Lord  Hardwicke,  in  a  case  de- 
cided in  1743,  in  which  he  is  reported  to  have  held  that  where 
there  was  a  decree  of  a  trust  estate,  and  an  open  auction  by  the 
master,  or  a  public  sale  by  proclamation  in  the  country,  then 
the  court  had  permitted  a  trustee  to  purchase,  and  refused  to 
set  aside  a  sale  where  all  other  circumstances  were  fair.  This 
qualification  of  the  rule  finds  no  support  in  the  modem  cases, 
and  seems  to  have  been  repudiated,  subsequently,  by  the  great 
chancellor  himself  in  Whelpdale  v.  Cookson,  1  Ves.  sen.  9;  5  Id. 
€82,  in  which  he  remarked  '*  that  it  was  not  enough  for  the  trustee 
to  say  you  can  not  prove  any  fraud,  for  it  is  in  his  power  to  con- 
ceal it."  That  it  finds  no  favor  in  the  English  chancery  may  be 
gathered  from  a  remark  made  by  Lord  Eldon,  in  Ex  parte  Ben- 
netty  supra,  in  repelling  the  doctrine  held  by  Lord  Bosslyn, 
''  that  to  effect  the  sale,  the  trustee  must  make  an  advantage." 
Lord  Eldon  says  "  the  principle  is  deeper,  vi?. :  that  if  a  trustee 
can  buy  in  an  honest  case,  he  may  in  a  case  having  that  appear- 
ance, but  which  from  the  infirmity  of  human  testimony  may  be 
grossly  otherwise." 

I  know  of  no  case  in  which  the  principle  I  have  endeavored 
to  establish  should  be  more  rigorously  applied  to  its  full  extent 
than  to  that  of  sales  made  by  executors  or  administrators. 
They  are  trustees  charged  with  the  execution  of  duties  exacting 
the  most  perfect  good  faith,  and  where  the  obligations  of  duty 
are  likely  to  be  overcome  by  the  appeals  of  avarice.  To  secure 
fidelity  to  the  trust,  self-interest  must  not  be  allowed  to  come 
in  conflict  with  integrity.  Courts,  by  their  decisions,  should 
not  allow  persons  to  place  themselves  in  a  situation  where  the 
temptations  to  violate  duty  and  conscience  are  so  great.    The 
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evil  can  only  be  reached  by  the  vigilance  and  firmness  6t  oui 
courts  in  applying  to  eveiy  case  falling  within  the  principle 
the  rule  established  by  the  cases  I  have  cited.  Let  it  be  once 
understood,  that  in  ereiy  case  of  a  purchase  by  a  trustee  oi 
agent,  the  question  of  intent  or  fairness  is  to  enter  into  the  dis- 
cussion, and  the  result  would  prove  disastrous  to  the  interests  of 
society.  In  many  instances  the  powers  of  a  court  of  equity  (in 
the  Ifmguage  of  Lord  Eldon)  would  not  be  equal  to  protect  it 
against  deception,  from  the  impossibility  of  knowing  the  truth 
in  eveiy  case.  Frauds  would  lurk  in  transactions  which  the 
eagle  eye  of  the  law  could  not  detect. 

The  record  reveals  a  case  which  calls  for  a  stem  application 
of  the  rule,  and  illustrates  its  fitness  and  necessity.  The  ad- 
ministrator's account  showed  the  debts  to  amount  to  the  sum  of 
two  thousand  one  hundred  and  seventy-eight  dollars  and  forty- 
three  cents.  Of  this  amount  nine  hundred  and  eight  dollars 
and  fifty-seven  cents  was  paid  by  the  personal  assets,  leaving  a 
balance  unprovided  for  of  one  thousand  two  hundred  and  sixty- 
nine  dollars  and  eighty-six  cents.  Among  the  items  making  up 
the  gross  amount  of  indebtment  were  the  following:  ^*  Claim  oi 
Horace  Blackmar  on  the  estate,  five  hundred  dollars;  claim  of 
SuBsell  Blackmar,  one  thousand  dollars." 

These  two  items  stricken  from  the  account  would  have  left  a 
balance  of  two  hundred  and  thirty  dollars  and  fourteen  cents; 
rendering  a  sale  of  the  real  estate  unnecessary.  That  these  two 
charges  bear  very  strongly  the  impress  of  im£umess,  is  too  clear 
for  ailment,  especially  when  it  is  remembered  that  the  item  of 
one  thousand  dollars,  in  round  numbers,  was  claimed  by  the 
administrator,  and  the  other  of  five  hundred  dollars  was  clamed 
by  his  brother.  No  explanation  of  these  charges  is  disclosed 
by  the  records  of  the  probate  court.  The  minor  children  of 
the  deceased,  when  arrived  at  the  age  of  discretion,  would  seek 
in  vain  for  an  explanation  in  respect  to  claims  stated  in  such 
general' terms.  Obscurity  would  rest  on  the  transaction,  too 
deep  to  be  penetrated  by  the  light  which  living  witnesses  might 
cast  upon  it;  and  thus  they  would  have  to  submit  to  a  wrong, 
for  which  neither  a  court  of  law  nor  equity  can  provide  an  ad- 
equate remedy.  The  patrimony  left  by  their  father,  to  educate 
and  nourish  them,  has  been  scattered  by  the  hand  of  fraud, 
without  the  ability  on  their  part,  or  on  the  part  of  the  courts, 
to  repair  the  injury.  But  again,  the  record  shows  that  rea] 
estate,  to  the  amount  of  two  thousand  six  hundred  and  twenty- 
five  dollars,  was  sold  to  pay  the  balance  of  indebtment,  which 
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(including  the  two  items  of  one  thousand  doUars  and  fiye  hun- 
dred dollars)  was  but  one  thousand  seven  hundred  and  thirty 
dollars  and  fourteen  cents.  This  circumstance  wears  an  un- 
fayorable  aspect,  and  stamps  the  transaction  with  illegality. 
How  such  a  proceeding  could  have  received  the  sanction  of  a 
judicial  tribunal  it  is  difficult  to  imagine. 

But  it  is  a  useless  consumption  of  time  to  analyze  these  pro- 
ceedings of  the  probate  couft.  They  are  so  full  of  infirmities 
as  to  inspire  the  belief  that  the  rights  of  property  founded  on 
its  decrees  are  held  by  a  frail  tenure. 

The  judgment  in  this  case  must  be  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 

Rionr  OF  Administratob  ob  Exbgutob  to  Pubcbasb  at  Salx  ot 
DiOEDsm^s  Estate. — Administrator  can  not  parchase  at  his  own  sale;  nor 
sell  under  a  secret  trust;  nor  dispose  of  the  trust  property  for  his  own  benefit, 
or  for  the  benefit  of  private  friends:  Pearmm  y.  Moreland,  45  Am.  Dec.  319; 
SeoU  V.  Freeland,  Id.  310;  PUmtei'%'  Bank  y,  Neely,  40  Id.  51;  B^^gers  t. 
Rogers,  20  Id.  716.  But  there  is  another  class  of  cases  which  hold  that 
purchases  madcL  by  such  trustees  as  executors  or  administrators  at  their  own 
sales  and  on  their  own  account  are  voidable  only,  and  not  void:  See  Worthy  v. 
Johnson^  52  Id.  399;  Musaelman  v.  E$hleman,  51  Id.  493,  and  cases  cited  in 
the  notes.  In  Erskine  v.  De  la  Baum,  49  Id.  751,  the  court  held  that  a  pur- 
chase by  an  administrator  of  the  heir's  interest  in  the  land  belonging  to  the 
intestate  is  not  void  per  se,  and  the  heir,  and  those  claiming  under  him,  can 
only  attack  such  sale  by  showing  fraud  on  the  part  of  the  administrator  in 
procuring  such  purohaaa. 


MiDDLESWOBTH  V.  NiXON* 

[a  MxcmoAii,  436.] 

ExBOUTOBS  IN  BBnToiKO  Action  to  Fobbclosb  Mobtoaos  due  the  estate 
of  their  testator  should  not  only  allege  in  their  declaration  that  they 
were  the  executors,  but  should  also  allege  the  death  of  their  testator, 
the  probate  of  the  will,  their  interest  or  right  in  the  action,  and  an  aver- 
ment of  such  facts  as  are  necessary  to  sustain  the  action. 

ExEOUTOBS  ABB  Pbbcluded  fbom  Paoying  thsib  Oftiob  by  general  repu- 
tation in  actions  brought  to  recover  debts  due  their  testators'  estates. 

Appeal  from  the  circuit  court  of  Genesee  county.    The  facts 
are  stated  in  the  opinion. 

M.  Wisner,  for  the  plaintiffs. 

T,  J.  DrakCy  for  the  defendants. 

By  Court,  WiKo,  P.  J.    The  case  is  substantially  as  follows: 
The  defendants,  or  some  of  them,  executed  notes  and  a  mort- 
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gage  to  John  liiddlesworth.  After  the  notes  fell  Iqe  this  bill 
was  filed  by  complainants  to  foreclose  the  mortgage.  In  the 
commencement  of  the  bill  the  complainants  describe  themselves 
as  follows:  ''Your  orators,  Isaac  B.  Middlesworth  and  James 
Middlesworth  of  Argentine,  Genesee  county,  Michigan,  execu- 
tors of  the  last  will  of  John  Middlesworth,  late  of  Ai^ntine,  in 
said  county  of  Genesee,''  etc.  This  is  all  the  statement  to  be 
found,  which  sets  up  the  right  or  interest  of  the  complainants 
in  the  note  or  mortgage,  or  their  right  to  file  a  bill  for  the  fore- 
closure of  the  mortgage.  It  is  not  stated  in  the  statiug  part  of 
the  bill  that  the  mortgagee  is  dead;  that  complainants  have 
been  appointed  executors  of  his  last  will  and  testament,  or  that 
they  have  any  interest  in  the  mortgage.  There  is  no  legal  proof 
in  relation  to  the  rights  of  complainants,  and  the  point  made 
before  this  court  is,  that  the  complainants  are  not  entitled  to 
the  decree  of  foreclosure,  which  was  granted  by  the  circuit  judge, 
as  they  haye  not  in  their  bill  stated  their  interest  in  the  notes 
and  mortgage. 

The  answer  of  defendants  does  not  question  the  right  of  com* 
plainants  to  file  the  bill,  but  seeks  to  defeat  their  right  to  a  fore- 
closure, upon  the  ground  that  certain  agreements  had  been 
made  between  the  original  parties  to  the  note  which  should  pre- 
vent a  decree  being  made  against  them.  The  execution  of  the 
notes  and  mortgage  was  admitted,  and  proof  was  taken  in  sup- 
port of  the  defense;  but  the  circuit  judge  held  that  the  defense 
was  not  sustained,  and  as  the  defendants  had  not  demurred  to 
the  billy  or  in  any  manner  objected  to  the  statement  of  the  claim 
of  complainants,  or  their  right  to  sue,  he  would  consider  the 
descriptive  statement  of  complainants  in  the  commencement  of 
the  bill  as  a  statement  of  the  fact  that  John  Middlesworth  was 
deady  and  that  complainants  were  his  legal  executors,  and  that 
they  urged  their  claim  in  that  capacity,  Specially  after  the  com- 
plainants had  been  subjected  to  so  great  expense  in  prosecuting 
their  suit. 

This  court,  however,  has  not  felt  authorized  to  sustain  this 
decree  of  the  circuit  court,  as  the  stating  part  of  the  bill  does 
not  present  a  case  upon  which  to  base  such  a  decree;  for  if  all 
that  the  complainants  have  alleged  is  fully  admitted,  it  shows 
no  right  of  action.  All  that  the  bill  contains  in  relation  to  the 
representative  character  of  the  complainants  is  found  in  the 
descriptive  portions  of  it.  No  proof  could  be  made  of  facts,  or 
of  a  cause  of  action  not  set  forth  in  the  stating  part  of  the  bill. 
Ko  allusion  is  made  to  the  probate  of  the  will  of  John  Middles- 
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'worth — ^ihe  payee  of  the  notes — and  no  substantive  aT^ment  of 
facts  is  made  iiiat  would  authorize  proof  on  this  point. 

Again,  if  it  be  admitted  that  the  statement  of  complainants' 
interest  in  the  notes,  or  their  right  to  sue,  is  sufficiently  set 
forth,  we  think  it  is  not  sufficiently  proved.  The  complainants 
offered  to  prove  by  general  reputation  that  they  were  executors 
of  the  last  will  of  John  Middlesworth.  To  this  proof  the  de- 
fendants objected;  but  the  court  admitted  the  proof.  It  is 
true,  the  reason  for  the  objection  is  not  a  veiy  sound  one;  but 
the  objection  is  nevertheless  valid,  and  the  evidence  should  have 
been  excluded. 

It  is  the  judgment  of  this  court  that  the  decree  of  the  circuit 
court  be  reversed,  with  costs,  and  that  the  case  be  remitted  to 
ihe  circuit  court  for  further  proceedings. 

Dbclabation  or  CoMPLAUfT,  Wbat  It  should  CoiTTAiN. — ^Whero  tooie 
•dignitary,  officer,  or  person  in  a  special  charaotor  only  can  bring  the  action, 
the  plaintiff  must  aver  that  he  holds  such  position,  and  his  interest  in  the 
«ame:  Breufnter  v.  Fos^  38  Am.  Deo.  547.  Plea  which  is  bad  in  part  is  bad 
in  toto:  Ferrall  v.  Drtidford,  50  Id.  293;  Mead  v.  Hughes,  Id.  123.  Where 
pleadings  of  both  parties  are  bad,  judgment  must  be  rendered  against  the 
plaintiff,  as  the  party  who  oommitted  the  first  error  in  pleading:  Jhadofp  y, 
Olidden^  52  Id.  625,  and  the  notes  citing  other  cases  in  this  series. 
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Dob  ex  dem.  Wynne  v.  Wynne. 

(23  MZMBMIPFI,  361.] 

Lahd8  Aoquibbd  bt  Tbstator  Sobsequent  to  Datb  of  Will  will  pa« 
by  devise  where  such  appears  to  be  the  intention  of  the  testator. 

Whebs  Testator  Uses  General  Words  Contetino  his  whole  estate,  aU 
that  he  has  at  his  decease  will  pass  thereby. 

Where  Property  Devised  bt  Will  is  Situated  iv  One  State  and  th« 
will  was  executed  in  another,  the  law  of  the  former  will  prevail  in 
determining  the  right  of  parties  to  take  under  the  will. 

UmNTioN  OF  Testator  must  Ck)VBRN  in  Construction  of  Wills  wher- 
ever the  same  is  practicable. 

Appeal  from  the  circuit  court  of  De  Soto  county.    The  facts 
are  stated  in  the  opinion. 

Bvjckner  and  Andenon^  Mayes  and  Anderson^  and  Scmggs  and 
WaUer,  for  the  plaintiffs. 

J,  F.  TroUer^  and  Walian  and  Craft,  for  the  defendant. 

£j  Court,  Yeboeb,  J.    Albert  H.  Wynne  departed  this  life  in 

the  state  of  Tennessee  on  the day  of  June,  in  the  year 

1849.  In  the  year  1829,  when  he  was  in  good  health,  he  ex- 
ecuted his  last  will  and  testament,  all  in  his  own  handwriting, 
by  which,  after  providing  for  the  payment  of  his  debts,  he  de- 
clares: "Item  2.  I  give  to  my  much-beloved  wife,  Michal 
Wynne,  all  the  balance  of  my  property,  both  real  and  personal; 
to  have  and  to  hold,  to  her  own  benefit,  to  the  exclusion  of  all 
others.''  At  the  date  of  this  will  the  testator  owned  a  small 
tract  of  land  in  Tennessee,  worth  not  more  than  three  hundred 
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or  four  hundred  doUars,  and  about  twenty  thousand  dollars' 
worth  of  personal  properly.  He  subsequently  disposed  of  that 
tract  of  land,  and  in  the  year  1840  or  1841  bought  the  land  in 
controyersy,  situated  in  De  Soto  county,  in  the  state  of  Missis- 
sippi. The  plaintiffs,  who  are  his  heirs  at  law,  claim  the  land 
as  such  heirs  at  law.  The  defendant,  his  widow,  claims  it  by 
virtue  of  the  above-recited  will,  which  was  admitted  to  probate, 
both  in  Tennessee  and  Mississippi.  The  deceased  during  his 
last  illness  several  times  stated  to  his  friends,  when  three  or 
more  were  present,  that  ''his  will  had  long  been  made,  and 
disposed  of  his  whole  property,  contained  but  a  single  clause, 
and  that  at  his  death  it  gave  his  whole  estate  to  his  wife."  The 
testator  had  no  children  at  the  date  of  the  will,  and  continued 
childless  till  his  decease.  It  is  also  admitted  at  the  date  of  his 
will  that  the  common  law  on  the  subject  of  wills  prevailed  in 
Tennessee,  and  that  the  same  was  afterwards  altered  by  statute, 
so  as  to  permit  a  party  to  devise  lands  of  which  he  was  not 
seised  at  the  date  of  the  will. 

These  facts  in  the  case  are  all  agreed,  so  that  the  question 
presented  for  our  consideration  is  entirely  legal  in  its  character. 
That  question  is  this:  Can  the  defendant,  the  devisee  in  the  will, 
hold  the  lands  acquired  by  the  testator  subsequent  to  the  date 
of  the  will  to  the  exclusion  of  the  heirs  at  law? 

As  the  land  is  situated  in  this  state,  the  rights  of  the  parties 
to  it  must  be  determined  by  the  laws  of  Mississippi,  although 
the  testator  was  domiciled  in  Tennessee  at  the  date  of  the  will, 
and  at  the  time  of  his  decease:  Story  Confl.  L.,  sec.  174;  see 
Jarm.  on  Wills,  1,  and  notes. 

As  this  is  a  case  of  the  first  impression  in  our  courts,  it  is  a 
matter  of  mdre  interest,  and  requires  a  greater  degree  of  con- 
sideration than  ordinary,  in  order  that  the  rule  to  be  established 
may  accord  with  the  policy  of  our  laws,  and  harmonize  with 
the  intention  of  the  legislature. 

At  the  common  law,  as  is  well  known,  a  devise  of  lands  could 
not  be  made.  The  reason  for  this  rule,  it  is  said,  grew  out  of  the 
system  of  feuds  prevalent  in  England,  and  which  prohibited  the 
iJienation  of  lands  by  deed  without  the  consent  of  the  feudal 
lord,  or  by  devise,  lest  the  lands  might  pass  into  the  hands  of 
some  one  unable  to  render  the  feudal  services  required  by  the 
original  investiture:  2  Bla.  Com.  374. 

The  law  of  England  thus  stood  until  the  statute  of  S2  Hen. 
VIII.,  c.  1,  explained  by  34  Id.,  c.  5,  which  enacted,  "that  all 
persons  (except  fevfie^  ccvert^  etc.),  being  seised  in  fee  simple, 
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might,  by  will  and  testament  in  writing,  deyise  to  any  other 
person,"  etc. :  2  Bla.  Com.  876. 

The  construction  which  was  early  pat  upon  this  statute  by 
the  judges  was,  that  to  authorize  a  devise  of  lands  by  will,  it 
was  requisite  that  the  testator  should  be  seised  in  fee  at  the  date 
of  the  will;  and  hence,  it  was  always  held  that  a  wiU,  which  on 
its  face  showed  a  clear  intention  to  convey  after-acquired  lands, 
even  where  the  words  of  the  will  were  express  to  that  effect,  was 
inoperative  and  void  as  to  such  lands,  for  want  of  power  in  the 
testator  to  make  the  devise:  Oilb.  on  Devises,  186-138;  Lang* 
fardv.  PiU,  2  P.  Wms.  629;  Oirard  v.  Mayor  etc.  of  Philadel' 
phia,  4  Rawle,  823  [26  Am.  Dec.  145]. 

Upon  examining  the  cases,  it  will  be  found,  then,  that  how- 
ever clear  and  manifest  the  intention  of  the  testator  may  have 
been  to  convey  after-acquired  lands,  it  has  been  uniformly  held 
that  such  interest  could  not  prevail  or  be  carried  into  effect,  be- 
cause there  was  no  capacity  or  power  in  him  to  make  the  devise. 

To  remedy  this  inconvenience,  our  statute  of  wills,  passed  in 
1831,  provided  that  ''every  person  (except,  etc.)  shall  have 
power,  at  his  or  her  vnll  and  pleasure,  by  last  will  and  testa- 
ment, or  codicil  in  writing,  to  devise  all  the  estate,  right,  title, 
and  interest  in  possession,  reversion,  or  remainder,  which  he  or 
she  hath,  or  at  the  time  of  his  or  her  death  shall  have,  of,  in,  or 
to  lands,  tenements,  etc.,  or  goods  and  chattels  and  personal 
estate  of  every  description  whatsoever,"  etc. :  Hutch.  Code,  649. 

It  vnll  be  seen,  then,  from  this  statute,  that  the  power  to  de- 
vise can  not  be  questioned  in  this  state.  The  power  certainly 
exists  to  convey  by  will  lands  acquired  after  the  date  of  the 
will.  The  only  question  which  can  arise  here  is  as  to  the  inter- 
est of  the  testator;  and  whatever  that  interest  may  be,  it  must 
prevail  as  well  in  relation  to  vnlls  of  realty  as  of  personalty. 

"A  will,"  said  Lord  Mansfield,  in  Goodright  v.  Olatier,  4  Burr. 
2515,  "is  ambulatory  till  the  death  of  the  testator.  If  the 
testator  let  its  stand  till  he  dies,  it  is  his  will;  if  he  does  not 
suffer  it  to  stand,  it  is  not  his  will."  Every  testator  knows  this 
to  be  the  law,  and  also  that  his  vnll  does  not  take  effect  till 
his  death.  It  is  the  property  of  which  he  may  die  seised  that 
he  is  seeking  to  dispose  of,  and  accordingly  it  has  been  always 
held  in  relation  to  personal  estate,  that  if  he  use  general  words 
conveying  his  whole  estate,  all  that  he  has  at  his  decease  will 
pass  thereby,  regardless  of  the  date;  and  this,  upon  the  presumed 
intention  that  as  he  knew  the  will  was  not  to  take  effect  till 
after  his  death,  and  he  was  preparing  for  that  event,  and  pro* 
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Tiding  for  the  disposition  of  his  property  afterwards,  he  intended 
that  all  the  property  he  might  then  have  should  pass  bj  this 
will,  or  he  would  have  directed  otherwise. 

The  rule  of  law  upon  this  subject  is  stated  by  an  eminent 
writer  in  the  following  words :  ''Under  the  old  law,  where  a 
testator  made  a  general  gift  of  his  real  and  personal  estate,  he 
was  considered  as  meaning  to  dispose  of  these  respective  por- 
tions of  property  to  the  full  extent  of  his  capacity;  and  accord- 
ingly, such  a  gift  in  regard  to  real  estate  was  read  as  a  gift  of 
the  property  belonging  to  the  testator  at  the  time  of  the  execu- 
tion of  hia  will  (he  being  incapable  of  devising  any  other);  and 
as  to  the  personalty,  as  a  disposition  of  what  he  might  happen 
to  possess  at  the  period  of  his  decease:"  1  Jarm.  on  Wills,  287. 

It  will  thus  be  seen  that  the  reason,  under  the  old  law,  why  a 
general  gift  of  the  testator's  real  estate  did  not  pass  all  he  had 
at  his  decease  was  not  that  he  did  not  so  intend,  but  because^ 
under  the  law,  his  intention  could  not  be  carried  out  for  want 
of  power  or  capacity  in  the  testator  to  make  the  devise. 

As  the  statute  of  our  state  before  referred  to  has  conferred  the 
power,  the  only  valid  reason  which  ever  e3dsted  for  a  difference 
in  the  construction  of  general  gifts  by  will  of  real  and  personal 
estate  has  ceased,  and  we  a^  of  opinion  that,  in  this  respect, 
wills  of  real  and  personal  estate  should  be  placed  upon  the  same 
footing. 

By  reference  to  the  language  of  the  will  in  this  case,  we  can 
not  see  a  reason  to  question  the  intention  of  the  testator.  After 
directing  the  payment  of  his  debts,  the  will  bequeaths  to  his 
wife  ''  all  the  balance  of  his  property,  both  real  and  personal, 
to  have  and  to  hold,  to  her  own  benefit,  to  the  exclusion  of  all 
others." 

We  do  not  think  language  clearer  or  more  explicit  could  have 
been  used  to  show  an  intention  to  devise  all  the  real  estate  of 
which  the  testator  might  die  seised,  regardless  of  the  date  of  its 
acquisition  by  him. 

If  any  authorities  were  needed  to  sustain  the  construction  of 
the  law  and  of  the  will  in  accordance  with  the  views  here  ex- 
pressed, the  decisions  of  the  courts  in  Massachusetts  and  Mis- 
souri would  be  sufficient  for  that  purpose:  Wait  v.  Belding,  24 
Pick.  136;  Cushing  v.  Aylurin,  12  Met.  175;  Brimmer  v.  Sohier, 
1  Cush.  132;  Willis  v.  Watson,  4  Scam.  65. 

The  decisions  referred  to  in  AUen  v.  Harrison,  8  Call,  305» 
and  Smith  v.  EdringUm,  8  Granch,  70,  arising  upon  the  statute 
of  Virginia,  do  not  necessarily  conflict  in  principle  with  the  view 
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of  the  law  taken  bj  ns.  In  both  these  cases,  the  courts  admit 
that  the  only  question  upon  the  subject  is  as  to  the  intention  of 
the  testator,  and  whatever  that  may  be,  it  must  prevail.  In 
those  cases  it  was  held,  that  it  appeared  from  the  will  and  the 
surrounding  circumstances,  that  after-acquired  lands  were  not 
intended  to  be  conveyed.  We  are  not  willing  to  assent  to  the 
opinion  expressed  in  8  Gall,  305,  that  to  show  an  intention  to 
convey  after-acquired  land,  the  will  must  contain  a  clause  to 
that  effect.  Any  other  words  which  would  show  the  intention 
as  clearly  would  be  as  sufficient  for  the  purpose. 

The  argument  has  been  pressed  upon  us,  that  as  by  the  law 
of  Tennessee  at  the  date  of  the  will,  the  testator  could  not  de- 
vise after-acquired  land,  we  must  presume  that  it  was  not  hi» 
vnll  or  intention  that  they  should  pass  by  the  devise. 

But  this  argument  is  not  entirely  tenable.  The  cases  in  the 
books  are  numerous  where  the  intention  of  the  testator  to  con- 
vey  was  manifest,  but  where  that  intention  could  not  prevail^ 
because  it  controverted  the  law,  and  we  presume  that  the  courts- 
of  Tennessee  in  regard  to  realty  situated  there,  in  giving  a  con- 
struction to  this  will,  would  decide  that  on  the  face  of  the  will 
the  intention  is  manifest  that  the  testator  designed  bequeathing 
to  his  wife  all  the  real  estate  of  which  he  might  die  seised,  re- 
gardless of  the  date  of  its  acquisition.  It  is  true  that  in  Ten- 
nessee, at  the  date  of  this  will,  that  intention,  however  clear^ 
coidd  not  have  been  carried  into  effect,  because  the  testator  had 
no  power  at  that  time  by  the  law  of  that  state  to  make  such  a  de- 
vise. Whether  or  not  the  courts  of  that  state  would  hold  that 
the  subsequent  statute,  conferring  the  power  upon  the  testator 
to  make  such  a  will,  would  justify  them  in  sustaining  this  will 
as  to  realty  situated  there,  and  acquired  after  its  date,  we  do 
not  know.  But  it  is  clear  to  our  minds,  that,  as  the  will  mani- 
festly shows  that  the  intention  of  the  testator  was  to  give  to  hi& 
wife  all  the  property  of  which  he  might  die  seised,  whether 
owned  at  the  date  of  it  or  subsequently  acquired,  that  in* 
tention  must  prevail  and  be  carried  into  effect  by  the  courta 
of  this  state  in  regard  to  realty  situated  there,  there  being  no 
question  whatever  that  the  power  existed  under  our  laws  to 
make  such  a  will.  We  are  therefore  of  opinion,  that  the  de- 
fendant in  error  is  entitled  by  the  laws  of  this  state  to  the  lands 
in  controversy. 

This  view  of  the  case  makes  it  unnecessary  to  examine  the 
question  of  republication. 

Let  the  judgment  be  affirmed. 
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Wmur  Anub-AOQuntsD  LiLivDS  Pass  bt  Will.— It  it  the  settled  law  of 
England  that  after-acquired  lands  are  unaffected  by  a  will:  Antkm  v.  Baker' 
ham^  Holt,  750.  The  same  doctrine  has  been  held  and  frequently  acted  on  in 
seyeral  of  the  states  of  the  Union:  See  McKinnon  v.  Thompson^  3  Johns.  Ch. 
807;  Livingston  ▼.  Newlarh,  Id.  312;  Halloway  v.  Buck^  4  Litt  293;  SmUh  ▼. 
Edringion,  8  Crancb,  67.  The  courts  holding  that  even  where  such  appeared 
to  be  the  intention  of  the  testator,  a  republication  of  the  will  was  necessary 
in  order  to  pass  subsequently  acquired  estate:  BecUl  v.  Schley,  41  Am.  Dec 
415;  Bruen  v.  Bragan,  38  Id.  519;  Meador  v.  Sord^y,  36  Id.  432;  Donohoo  v. 
Lee,  55  Id.  725,  and  notes. 

CONSTBUOnON  A»D  IlTTERPBETATION  OF  WiLLS— IkTEKTIOH  OF  TlSTATOB 

M78T  Go  VEBN. — Construction  and  interpretation  of  a  will  should  not  be  resorted 
to  where  the  intention  of  the  testator  is  clothed  in  unequivocal  language  or 
expressions:  Theall  v.  TheaU,  26  Am.  Dec.  50L  Intention  of  the  testator  must 
gbvem  if  not  inconsistent  with  the  rales  of  law:  CcvenJioven  v.  fShtUer,  21  Id. 
73;  Montgomery  v.  MUlihen,  43  Id.  507;  Ruston  v.  Biuton,  1  Id.  283.  Particu- 
lar and  minor  intent  must  not  frustrate  general  and  ulterior  objects  of  para- 
mount consideration  in  the  construction  of  wills:  Chase  v.  Locberman,  35  Id. 
277;  Heiue  v.  Markkmd,  21  Id.  445;  Boisaeau  v.  Aldridges,  27  Id.  590;  ScoU 
V.  Nelson,  29  Id.  266.  The  construction  of  a  will  is  purely  a  matter  of  com- 
mon-law jurisdiction:  Small  v.  Small,  16  Id.  253;  YutMs  Appeal,  53  Id.  496. 
Lex  DoMiciLn  Gk>vxRNS  Testaments  and  Suocbssiox  Oenbrallt.— The 
law  of  the  domicile  generally  prevails  in  governing  wills  and  successions.  A 
state  may  regulate  the  transfer  of  property,  real  and  personal,  within  its 
limits,  either  by  last  will  or  tn^er  vivos,  because  all  property  must  be  bound 
by  its  laws:  Mahomer  v.  Hooe,  48  Am.  Dec.  706;  Lindsay  v.  MeCormack^ 
12  Id.  387. 


Nelson  v.  Simb. 

[2S  Musnlxni,  883^ 

PuBCBASKB  OF  PuBuo  Laitds  OF  UNITED  Statis  who  has  complied  with 
the  necessaiy  preliminaries  of  purchase  is,  upon  payment  of  the  purcbsse 
money,  vested  with  title  to  the  land,  unless  it  is  established  by  pro^f 
that  the  claimant  who  disputes  such  title  was  a  6o?ia,/£(iepurehaser  with- 
out prior  notice  of  purohase  by  the  party  in  whom  the  title  is  vested. 

WiiEKi  Prior  Vxndeb  is  in  Possbssion  of  T&aot  of  Pubuo  Lands,  and 
informs  a  party  about  to  purehase  the  same  that  he  is  the  owner,  such 
information  will  be  construed  to  be  proper  notice  to  the  intending  pur* 
chaser  of  the  rights  of  sucli  possessor. 

Appeal  from  the  northern  district  vice-chancery  court  of  Co- 
lumbus.    The  facts  are  stated  in  the  opinion. 

Boyldn  and  Cntse,  OwUm  and  Baine^  and  Top  and  Evans,  for 
the  plaintiff. 

Harris  and  Harrison,  for  the  defendants. 

By  Court,  Sioth,  C.  J.     This  bill  was  filed  bj  the  appellees 
as  tiie  heirs  of  Edward  Sims,  to  prove  a  conyeyanoe  of  four 
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ei^htlis  of  land  from  the  appellant,  John  Nelson,  who  holds 
the  legal  title  to  it.  The  complainants  base  their  claim  to  the 
land  upon  an  alleged  purchase  from  the  United  States,  made  at 
the  land  office  at  Columbus,  on  the  nineteenth  daj  of  December, 
1833.  On  the  other  hand,  the  defendant  claims  the  land  bj 
virtue  of  a  patent,  based  upon  an  entry  made  at  the  same  office, 
dated  the  nineteenth  of  July,  1834,  and  of  course  subsequent  to 
the  purdiase  or  entry  of  Sims. 

It  is  manifest  from  this  statement  that  the  case  must  turn 
upon  the  question  whether  Sims,  by  means  Of  the  alleged  entry 
or  purchase,  acquired  a  yalid  claim  to  the  land.  To  determine 
this  question,  we  must  refer  to  the  statute  then  in  force  regu- 
lating the  disposal  of  the  public  lands.  The  purchase  was  made 
under  the  act  of  congress  passed  on  the  twenty-fourth  of  April, 
1820:  2  Land  Laws,  324.  The  second  section  contains  the  fol- 
lowing directions,  to  wit:  ''That  credit  shall  not  be  allowed  for 
the  purchase  money  on  the  sale  of  any  public  lands  which  shall 
be  sold  after  the  first  day  of  July  next;  and  that  a  purchaser  at 
private  sale  shall  produce  to  the  register  of  the  land  office  a 
receipt  from  the  treasurer  of  the  United  States,  or  from  the  re- 
ceiver of  public  moneys  of  the  district,  for  the  amount  of  the 
pui'chase  money  on  any  tract,  before  he  shall  enter  the  same  at 
the  land  office." 

A  literal  construction  of  this  statute,  as  it  seems,  would  re- 
quire the  production  and  presentation  of  the  treasurer's  or 
receiver's  receipt  tp  the  register,  by  the  party  desirous  of  making 
an  entry  or  purchase,  as  a  necessary  preliminary  step,  without 
which  an  entry  could  not  be  made.  But  a  different  construc- 
tion was  put  upon  this  statute  very  soon  after  its  passage,  by 
the  department  of  the  government  having  a  supervisory  control 
over  the  sales  of  the  public  lands.  Not,  however,  by  dispensing 
with  the  cash  payments  required  by  the  act,  and  which  was  one 
of  the  principal  objects  which  the  legislature  had  in  view  in  its 
adoption;  but  by  prescribing  the  formalities  necessary  to  be 
observed  by  a  person  desirous  of  entering  or  of  purchasing  land 
from  the  United  States.  As  early  as  the  twenty-ninth  of  May, 
1820,  the  method  in  which  lands  must  be  purchased  of  the  United 
States  is  distinctly  prescribed  by  the  treasury  department  in  its 
circular  of  that  date.  That  department  directs  that, ' '  under  the 
new  system,  an  application  by  an  individual  to  purchase  must 
be  in  writing;  upon  that  written  application  the  register  will 
certify  the  quantity  contained  in  the  tract  applied  for,  and  the 
price:  upon  presentation  of  this  to  the  receiver,  he  will  receive 
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the  amount  of  the  purchase  money  and  issue  duplicate  receipts, 
{he  one  to  be  kept  bj  the  purchaser,  the  other  to  be  left  with 
the  register.  The  written  application  must  be  returned  to  the 
register  to  be  filed  in  his  office,  and  when  the  purchaser  receives 
his  patent  he  must  surrender  his  duplicate : "  2  Land  Laws,  302. 

We  can  not  doubt  that  these  regulations  are  predicated  upon 
a  proper  construction  of  the  statute.  The  principal  object,  or 
at  least  one  of  the  chief  objects,  had  in  view  in  the  passage  of  the 
statute  of  1820  was  the  substitution  of  the  cash  system  in  the 
sales  of  the  public  lands,  in  lieu  of  the  regulations  established 
by  the  act  of  1800.  These  regulations  affect  the  purposes  of 
congress  in  that  respect,  and  obviate  the  embarrassment,  to  say 
the  least  of  it,  which  might  result  from  the  construction  which 
should  require  the  applicant  to  apply  in  the  first  place  to  the 
receiver,  who  woidd,  as  a  necessary  result  of  that  construction, 
have  the  authority  and  be  required  to  receive  the  money,  and 
issue  his  receipt  therefor,  wiUiout  a  certificate  of  the  register 
showing  that  the  land  applied  for  was  vacant  and  subject  to 
entry. 

On  the  tweniy-fifth  of  May,  1831,  very  full  and  minute  in- 
structions were  given  to  the  registers  and  receivers,  in  a  circular 
issued  from  the  treasury  department.  The  instructions  em- 
braced almost  the  entire  duties  of  registers  and  receivers  in 
regard  to  the  sales  of  public  lands.  This  circular  again  requires 
that  applications  to  purchase  lands  must  be  made  in  writing  to 
the  register,  who  gives  to  the  party  a  certificate,  which  is  the 
authority  to  the  receiver  to  receive  the  purchase  money,  and 
who  issues  his  receipt  therefor;  the  duplicate  of  which  he  is  to 
hand  to  the  purchaser.  The  receiver  is  expressly  required  to 
hand  over,  from  day  to  day,  to  the  register,  the  receipts  issued 
in  favor  of  purchasers:  2  Land  Laws,  444-451. 

These  instructions  have,  ever  since  the  statute  went  into 
operation,  regulated  the  method  of  proceeding  in  the  purchase 
and  sale  of  the  public  lands.  They  have  been  based  on  a  con- 
struction given  to  a  statute,  providing  for  the  sale  of  govern- 
ment lands  by  the  officers  of  the  government  itself.  Their 
validity  has  never  been  questioned,  as  far  as  we  are  informed, 
by  any  officer  or  department  of  the  government.  On  the  con- 
trary, they  seem  to  have  been  regarded  by  the  attorney  general 
of  the  United  States  in  many  instances  as  authoritative,  and 
the  court,  in  the  case  of  Carroll  v.  Saffordy  3  How.  441,  seems 
tacitly  to  have  regarded  them  as  valid. 

Holding,  then,  that  the  instructions  are  predicated  upon  a 
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jtiBt  constraotaon  of  the  statute,  let  us  see  whether  the  acts  nec- 
essary to  constitute  a  valid  purchase  or  entry  of  land  were  per- 
formed by  Sims. 

The  first  act  to  be  performed  towards  the  completion  of  the 
purchase  on  his  part  was  to  file  a  written  application  for  the 
land.     Did  Sims  do  this? 

The  witness,  Eeady,  who  was  in  a  situation  to  know,  and  who 
did  profess  to  be  familiar  with  Sims'  operations  at  the  land 
sales,  says  that  Sims,  after  the  public  sales,  applied  for  sundry 
lands,  including  those  in  question;  that  he  intended  to  bid  for 
those  lands  if  any  one  else  did  so,  but  as  there  were  no  bids  he 
let  them  pass.  Applied  to  enter  them  after  the  sales;  there  were 
also  other  applicants  for  the  6ame  lands,  or  at  least  a  part  of 
them  ;  they  were  consequently  put  up  to  the  highest  bidder,  and 
struck  off  to  Sims,  who  received  from  the  register,  according  to 
custom,  a  formal  permit,  which  is  called  an  application,  for 
each  eighth.  That  Sims  had  obtained  from  the  register  quite  a 
number  of  these  applications,  and  is  confident  that  Sims  applied 
for  and  entered  the  lands  in  question  in  good  faith,  and  that  he 
paid  to  the  government  every  dollar  of  the  purchase  money 
There  is  other  evidence  in  the  record  corroborating  the  testi- 
mony of  this  witness,  which  it  is  unnecessary  to  notice,  as,  we 
deem  the  fact  that  an  application  for  the  land  was  made  by 
Sims  is  sufficiently  proved  by  him. 

The  preliminary  act  necessary  to  the  completion  of  a  purchase 
or  entry  of  the  land  was  performed  by  Sim9.  The  next  step 
necessaiy  to  be  taken  was  the  payment  of  the  purchase  money 
to  the  receiver. 

In  reference  to  this  point,  we  deem  it  only  necessary  to  remark 
that  the  evidence  is  direct  and  fuU,  that  the  purchase  money  for 
the  land  was  paid  by  Sims,  and  that  he  took  from  the  receivei 
the  proper  receipts,  which  were  on  file  in  the  court  below. 

Upon  the  presentation  of  the  certificates  of  the  register,  that 
Sims  had  made  application  for  the  lands  described  therein,  it 
was,  as  we  have  seen,  the  duty  of  the  receiver,  upon  payment  of 
the  money,  to  issue  his  receipts  therefor,  and  on  the  following 
day,  according  to  the  regulations  of  the  land  office,  to  hand 
these  receipts  to  the  register,  with  the  written  application  of  the 
purchaser.  It  was  also  his  duty,  on  the  payment  of  the  money, 
to  deliver  duplicate  receipts  to  the  purchasers:  2  Land  Laws, 

In  our  view  of  the  subject,  the  applications  made  to  the 
register  for  the  purchase  of  these  lands,  and  the  payment  of  the 
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money  to  the  receiver  upon  filing  "with  him  the  certificates  of 
application,  were  a  full  performance  of  all  the  acts  neceesary  to 
a  completion  of  the  sale,  or  entry,  on  the  part  of  Sims.  His 
duties  terminated  with  the  payment  of  the  price  of  the  land  to 
the  receiver.  He  was  not  responsible  for  what  afterwards  was 
to  be  done  by  the  vendor;  his  rights,  therefore,  so  far  as  the 
United  States  were  concerned,  coidd  not  be  impaired  by  the 
ignorance,  negligence,  or  want  of  fidelity  on  the  part  of  the 
government  or  its  officers. 

We  hold,  therefore,  that  Sims  by  these  transactions  was 
vested  with  a  valid  claim  to  the  land,  which  we  must  sustain, 
unless  it  is  established  by  the  proofs  that  the  defendant  was  a 
bona  fide  purchaser,  without  notice  of  the  prior  equitable  title 
which  Sims  held  to  the  land. 

We  will,  in  the  last  place,  notice  the  evidence  in  reference  to 
the  question  of  notice.  The  witnesses.  Downing  and  Beady, 
swear  directly  and  positively,  that  the  defendant  had  notice  of 
Sims'  purchase  or  entry.  The  first  of  these  witnesses  swears  that 
the  defendant  stated  to  him,  that  he  had  been  informed  by  Sims 
himself,  that  he  (Sims)  had  purchased  or  entered  the  land  in 
question;  and  thinks  that  he  was  informed  of  that  fact  by  the  de- 
fendant at  the  time  he  entered  the  land.  Ready's  testimony  is 
not  less  explicit:  he  swears  that  soon  after  the  land  sales  at 
which  Sims  purchased  the  land,  defendant  ''proposed  to  pur- 
chase of  Sims  the  four  eighths"  in  controversy;  and  remem- 
bered being  presmit  on  one  or  more  occasions  when  the  subject 
was  under  consideration.  With  this  evidence  there  is  no  testi- 
mony in  the  record  that  necessarily  conflicts.  There  is  some 
negative  testimony,  which  is  entitled  to  very  little  weight,  if 
brought  in  conflict  with  the  direct  testimony  of  these  two  wit- 
nesses whose  credibility  is  entirely  unimpeached. 

After  a  careful  review  of  the  case,  we  believe  the  decree  of  the 
vice-chancellor  to  be  correct,  and  therefore  affirm  it. 

Yeboeb,  J.,  having  been  of  counsel  in  the  chancery  court,  took 
no  part  in  the  decision  of  this  case. 

PuBUO  Lands— Misconduct  op  Land  Opficbbs. — Omission  of  register  to 
mark  a  sale  of  land  on  township  map  does  not  afifect  the  rights  of  the  pur- 
chaser, though  the  land  has  afterwards  been  sold  to  another;  and  where  the 
purchaser,  of  public  lauds  pays  his  money  and  receives  from  the  public  officer 
a  receipt  for  it,  and  a  certificate  that  he  is  entitled  to  purchase,  the  sale  is 
complete,  although  the  evidence  of  it  can  not  be  made  out  in  a  prescribed 
form:  KiUridge  v.  Breavd,  39  Am.  Dec.  612.  See  also  Thompson  v.  SchUUer, 
33  Id.  556;  Stark  v.  Mather,  12  Id.  567;  Perry  v.  O'HamUm,  49  Id.  lOa 
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Wast  of  Nones  of  Fbior  Sale  op  Public  Lands  -will  not  give  a  second 
purchaser  any  claim  when  it  arose  from  an  omission  of  the  register,  and  not 
from  want  of  diligence  in  the  first  purchaser:  KiUridge  y.  Breaud,  wpra;  and 
wliere  applicant  for  patent  haa  knowledge  of  prior  claim  which  he  conceals 
from  the  commissioner  of  the  laud  office,  the  benefit  of  the  patent  will  inure 
to  the  prior  claimant:  Id.  Possession  is  notice  of  title:  Druner  v.  Maniave^ 
86  Id.  651;  Hardi/  v.  Sumner,  32  Id.  167;  Johnston  v.  Olancy,  28  Id.  45,  and 
notes. 


Doe  ex  dem.  Shelton  v.  Hamilton. 

[23  MUSUSZFPZ,  49e.] 

Sals  Madx  ukdes  Exxcution  Issued  after  Death  of  Defendant, 
without  a  reTival  of  the  judgment,  is  not  void,  but  only  voidable;  and 
■noh  sale  will  be  valid  until  regularly  set  aside  by  an  action  for  that  pur- 
pose brought  by  the  heir  or  the  terre-tenant. 

Levy  on  Personal  Peopebtt  Sufficient  to  Satisft  Execution  is  frima 
facU  a  satisfaction  of  it. 

JuBT  MUST  Follow  Instructions  of  Court  in  rendering  a  verdict. 

Appeal  from  the  circtdt  court  of  Hinds  conniy.  The  facts  are 
stated  in  the  opinion. 

John  Sheiion,  for  the  plaintiff. 
L.  V.  Dixon,  for  the  defendant. 

By  Court,  Yeboeb,  J.  The  plaintiff  in  error  commenoed  an 
action  of  ejectment  in  the  circuit  court  of  Hinds  county,  for  the 
recovery  of  a  tract  of  land.  He  claimed  title  by  virtue  of  an 
execution  sale  against  Ethelwin  Sadler.  After  introducing  the 
judgment  and  execution  against  Sadler,  and  the  deed  of  the 
sheriff  for  the  land  to  him,  he  rested  his  case;  and  the  defend- 
ant then  proved  that  Sadler  had  been  dead  several  years  before 
the  last  issuance  of  the  execution  by  which  the  land  was  sold. 
The  court  charged  the  jury  that  "a  purchase  made  under  an 
execution  tested  and  issued  after  the  death  of  the  defendant 
whose  property  was  sold,  and  without  revival,  though  previous 
executions  may  have  issued  in  his  life-time,  did  not  create  any 
title,  and  that  they  must  find  for  the  defendant." 

This  charge  was  erroneous.  It  was  held  by  this  court  as  early 
as  1837,  that  a  sale  of  land  made  under  an  execution  issued  and 
tested  after  the  death  of  a  defendant,  without  a  revival  of  the 
judgment,  was  not  void,  but  only  voidable;  and  that  a  sale  under 
it  was  good  until  regularly  set  aside,  which  could  not  be  done 
in  a  collateral  proceeding;  but  must  be  in  a  direct  suit  for  that 
purpose  by  the  heir  or  terre-tenant. 


Digitized  by  VjOOQIC 


150  SflELTON  V.  Hamilton.  [Blisa 

In  Smith  v.  Winston,  2  How.  (Miss.)  601,  this  doctrine  has 
been  reaffirmed  several  times  by  this  court,  and  we  do  not  feel 
at  liberty  to  disregard  its  adjudications:  Drake  v.  Collins,  5  Id. 
256;  Harrington  v.  O'Reilly,  9  Smed.  &  M.  218  [48  Am.  Dec. 
704]. 

The  case  of  Ervoin  v.  Dundas,  4  How.  58,  decided  by  the  su- 
preme court  of  the  United  States,  has  been  pressed  upon  our 
consideration.  That  case  went  up  from  Alabama,  and  the  su- 
preme court  held  that  a  sale  of  lands  made  in  Alabama,  by  virtue 
of  an  execution  tested  after  the  death  of  the  defendant  without 
revivor,  was  absolutely  void,  and  not  merely  voidable.  "While 
we  entertain  a  proper  respect  for  the  opinions  of  the  supreme 
court,  and  are  willing  to  yield  to  them  the  deference  which  is 
due  to  so  distinguished  a  tribunal,  yet  when  its  decisions  come 
in  conflict  with  those  of  this  court,  in  relation  to  questions  over 
which  the  jurisdiction  of  this  court  is  ample  and  its  decisions 
final,  we  feel  bound  to  adhere  to  our  own  decisions.  Any  other 
rule  would  subject  the  opinions  of  this  court  to  a  degree  of  fluc- 
tuation and  change  greatly  to  be  deplored.  Betrospective  leg- 
islation has  always  been  deemed  unjust  and  oppressive.  When- 
ever courts  of  justice  alter  or  change  the  rules  of  law  they  have 
once  estabUshed,  and  on  the  faith  of  which  contracts  have  been 
made  or  rights  acquired,  many  of  the  most  injurious  effects  of 
retrospective  legislation  will  result  from  such  action.  Enter- 
taining this  opinion,  whatever  views  we  might  have  been  inclined 
to  take  of  the  question  presented  in  the  charge  of  the  circuit 
judge,  if  it  had  been  one  of  the  first  impression,  we  shall  adhere 
to  the  rule  laid  down  by  this  court  in  the  case  of  Smith  v.  TFtn- 
st(m,  before  referred  to. 

But  it  is  said  that  the  record  shows  that  the  judgment,  by  virtue 
of  which  the  plaintiff  in  error  claims  title,  had  been  previously  sat- 
isfied by  the  levy  of  an  execution  on  the  personal  property  of  the 
defendant,  which  was  undisposed  of.  In  looking  at  the  record, 
we  find  that  in  July,  1838,  an  execution  was  levied  by  the  sheriff 
of  Newton  county  on  six  hundred  and  thirty-eight  and  ninety 
hundredths  acres  of  land  and  two  slaves,  Ephraim  and  Martha, 
and  the  sheriff  returned  that  the  sale  of  this  property  was  post- 
poned by  plaintiff  till  the  execution  was  out  of  date.  In  June, 
1843,  a  venditioni  exponas  was  issued,  commanding  the  sale  of 
this  property.  The  land  was  sold  under  it  for  five  dollars,  and 
the  sheriff  then  in  office  returned  that  the  slaves  Ephraim  and 
Martha  were  not  and  had  not  been  in  his  possession,  and  were 
not  to  be  found  in  his  county.    The  record  presents  no  other 
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proof  in  relation  to  these  slaves,  their  yalue,  or  the  disposition 
made  of  them.  We  have  held  frequently,  that  a  levy  on  per- 
sonal property  sufficient  to  satisfy  an  execution  is  prima  facde 
a  satisfaction  of  it,  and  we  still  adhere  to  this  rule.  If  the  prop- 
erfy  levied  on  was  not  of  value  sufficient  to  satisfy  the  execu- 
tion, it  is  only  a  prima  facie  satisfaction  to  the  value  of  the 
property  levied  on.  In  this  case  the  levy  on  the  two  slaves  was 
certainly  a  prima  facie  satisfaction  to  the  value  of  the  slaves. 
What  that  value  was  we  have  no  means  of  ascertaining  from  the 
record.  That  was  a  question  which  ought  to  have  been  sub- 
mitted to  the  consideration  of  the  jury.  It  may  be  that  the 
juiy  would  have  found  that  the  two  slaves  were  of  sufficient 
value  to  have  satisfied  the  execution,  and  if  so,  they  should 
have  have  found  for  the  defendant.  Possibly,  however,  the 
jury  might  have  found  otherwise  if  the  question  had  been  left 
to  them.  But  under  the  instruction  which  the  court  gave,  no 
question  was  submitted  to  the  jury.  They  were  instructed  that 
the  purchase  made  by  the  plaintiff,  under  the  execution  tested 
after  Sadler's  death,  conferred  no  title,  and ''  that  they  must 
find  for  the  defendant."  It  will  be  seen  from  this,  that  the 
court  decided  the  whole  case  and  left  nothing  to  be  done  by  the 
jury,  except  to  return  a  verdict  for  the  defendant,  which  they 
did.  It  is  also  said  that  the  possession  of  the  premises  by  the 
defendant  when  the  suit  was  brought  was  not  proved.  Upon 
looking  at  the  bill  of  exceptions,  we  think  there  is  a  clear  ad- 
mission of  ihat  fact. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Validity  of  Sales  undeb  Execution,  how  Defeated.— Irregularity  in 
execution  sale  can  be  taken  advantage  of  only  by  the  owner  of  the  property 
and  those  claiming  under  him:  HowtU  v.  Shinner^  40  Am.  Deo.  431 ;  and  such 
irregularities  must  be  corrected  by  direct  application  to  the  court  for  that 
purpose,  and  can  not  be  taken  advantage  of  collaterally:  Reed  v.  AuatinU 
Heirs,  45  Id.  336;  Mordecai  v.  Speight,  24  Id.  266;  Blight^ii  Heirs  v.  Tobin, 
18  Id.  219.  In  Harrington  v.  O'Reilly,  48  Id.  704,  the  court  held  that  an 
execution  sale  after  the  death  of  the  defendant  was  not  void  but  voidable, 
and  a  stranger  purchasing  under  such  execution  would  be  protected;  and 
farther,  that  a  motion  to  recall  or  quash  the  execution  should  be  made  by 
the  representative  of  the  judgment  debtor,  or  one  in  privity  with  him.  Mr. 
Freeman  in  his  work  on  executions,  section  75,  says  that  **  the  general  rule  that 
none  but  the  parties  to  a  suit  will  be  allowed  to  interfere  with  its  manage- 
ment IS  equally  applicable  to  the  writ  of  execution,  which  may  be  issued  at 
the  termination  of  the  action.  None  but  the  parties  to  the  wric,  who  are 
liable  to  be  injured  by  it,  can  complain  of  irregularities  by  which  it  may  be 
hileeted."    As  to  the  time  within  which  a  motion  to  quash  an  execution  may 
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b0  nuida,  and  the  grounds  for  the  same,  tee  aeetlons  76  and  77  of  the  laiiie 
work. 

Whbm  Lkvt  under  Execution  Opebates  ab  SATXsrAcnoN.— A  levy  oo 
property  sufficient  to  satisfy  an  execution  will  discharge  the  judgment  debtor: 
Campbell  v.  Spenee,  39  Am.  Dec  301;  Wilhertfpoon  y.  Spring,  32  Id.  810; 
Freeman  on  Executions,  sec.  260.  As  to  how  a  levy  is  made  on  personal^* 
see  Banks  v.  Evans,  48  Am.  Dec  734;  BuUer  v.  Ma^nard,  27  Id.  104;  TVo- 
vUlo  T.  Tiifard,  31  Id.  490. 

JoBT  IN  RsNDERiNO  Vebdiot  MUST  FoLLOw  Instbuotions  of  the  oourt, 
and  a  verdict  given  against  such  direction,  whatever  it  may  be,  can  never 
avail  anything:  FUmmhig  v.  Marine  Ins,  Co,,  33  Am.  Dec  33;  as  to  whether 
the  jury  must  follow  erroneous  instructions,  see  note  to  Amutnm^s  AdtnW 
▼.  JTett^  20  Id.  133.  Where  the  jurors  misunderstood  the  instroetions  o! 
the  court,  it  will  be  sufficient  ground  for  setting  the  Terdict  aside:  Packard  v. 
VwUd  StaU»t  48  Id.  375,  and  note  treating  the  subjeot  at' length. 


Habdy  v.  Thomas. 

[98  llXMiwim,  6M.] 

Whkbs  AonoK  Founded  upon  Tobt,  such  as  assault  and  battery,  false  im- 
prisonment, trover,  and  the  like,  is  brought  against  seTeral  defendants, 
and  a  verdict  is  awarded  for  the  plaintiff,  the  latter  may,  after  verdict, 
enter  a  noUe  prosequi  as  to  some  of  them,  and  take  his  judgment  against 
the  rest. 

Ezboutob  de  80N  ToRT  WILL  NOT  BE  PsBMTiTBD,  in  actiou  of  trovsr 
brought  by  administrator,  to  give  in  evidence  in  mitigation  of  damages 
payments  of  debts  to  the  value  of  goods  still  in  his  possession,  nor  will 
he  be  permitted  to  retain  them  in  satisfaction  of  hii  own  debt. 

ExBOUTOB  DE  SON  ToBT  MAT  PuovE  Cladc  against  the  estate  for  sums 
paid  out  by  him  while  acting  in  that  capacity,  and  may  demand  pay- 
ment from  the  administrator  ratably  with  other  creditors. 

Appeal  from  the  circuit  court  of  Monroe  connij.  The  facts 
are  stated  in  the  opinion. 

B,  Davis,  for  the  plaintiffs. 

Lindsey  and  Copp,  for  the  defendants. 

By  Court,  Yebgeb,  J.  The  defendant  in  error  sued  Garraway, 
Hardy,  and  Williams  in  an  action  of  trover  for  two  slaves, 
which  had  belonged  to  John  Hill,  deceased,  in  his  life-time,  and 
upon  whose  estate  defendant  in  error  had  administered.  The 
proof  very  clearly  showed  a  trover,  and  conversion  of  the  goods  by 
Hardy  and  Williams,  after  the  death  of  HUl,  but  there  was  no 
proof  to  charge  Carraway.  The  jury  found  a  verdict  against  all 
the  defendants.  A  motion  was  made  for  a  new  trial»  which  the 
court  would  have  granted,  but  that  the  plaintiff  agreed  to  enter 
and  did  enter  a  noUe  prosequi  as  to  Carraway.    On  the  trial  the 
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defendant  Hardy  proved  that  be  had  paid  debts  to  a  oonaidexable 
amount  against  the  estate  of  Hill,  after  the  trover  and  conver- 
sion bj  him,  he  having  been  sued  as  executor  de  son  tori  of  Hill, 
and  compromised  the  suits  with  the  parties,  and  he  asked  the 
court  below  to  charge  the  jury  that  he  was  entitled  to  have  such 
payments  allowed  in  mitigation  of  damages.  This  the  court 
refused.  Two  errors  are  assigned  in  this  court  as  having  been 
committed  by  the  circuit  judge:  1.  In  permitting  the  plaintiff 
to  dismiss  as  to  Carraway,  and  render  ng  judgment  against  the 
other  two  defendants;  2.  In  refusing  to  give  the  charge  above 
referred  to,  asked  for  by  defendants.  In  relation  to  the  first 
point,  we  find  the  rule  of  law  laid  down  in  Salmon  v.  Smilh^  1 
Saund.  207,  and  we  concur  fully  in  the  opinion  there  expressed, 
<<  that  where  any  action  founded  upon  a  tort,  such  as  assault 
and  battery,  false  imprisonment,  trover,  and  the  like,  is  brought 
against  several  defendants,  though  they  all  join  in  the  same 
plea,  and  be  found  jointly  guilty,  yet  the  plaintiff  may,  after 
verdict,  enter  a  noUe  prosequi  as  to  some  of  them,  and  take  his 
judgment  against  the  rest."  We  do  not  think,  therefore,  thai 
there  was  error  in  permitting  a  nolle  prosequi  as  to  Carraway, 
and  giving  judgment  against  the  other  two  defendants. 

In  regard  to  the  second  point,  we  will  remark  that  it  is  true 
it  is  laid  down  in  some  of  the  elementary  writers,  that  an  ex- 
ecutor de  son  tort,  in  an  action  of  trover  brought  against  him  by 
the  rigbtful  administrator,  can  not  plead  payment  of  debts,  etc., 
to  the  value,  etc.,  or  that  he  hath  given  the  goods  in  satisfaction 
of  the  debts,  etc.,  yet  that  he  may,  upon  the  general  issue 
pleaded,  recover  such  payments  in  damages,  and  if  they  amount 
to  the  full  value,  he  may  nonsuit  the  plaintiff:  Bull.  N.  P.  48. 
But  the  rule  is  also  laid  down  that  in  trover,  by  a  rightful  ad* 
ministrator  against  an  executor  de  son  tort,  he  could  not  give  in 
evidence,  in  mitigation  of  damages,  payment  of  debts  to  the 
value  of  the  goods  still  in  his  possession,  but  only  such  as  were 
sold:  Id.;  Lomax  on  Executors,  363,  364. 

Nor  could  he  retain  in  satisfaction  of  his  own  debt,  because  he 
would  not  be  permitted  to  profit  by  his  own  tortious  acts:  Lomax 
on  Executors,  365.  The  proof  in  this  case  showed  that  the  de- 
fendant was  still  in  possession  of  the  goods,  and  had  not  parted 
with  them  in  payment  of  debts,  and  he  could  not,  therefore,  pre- 
rent  a  recovery  by  showing  payment  of  debts  to  their  value,  upon 
the  most  favorable  rule  before  laid  down.  But  it  may  well  be 
questioned  whether,  under  our  statute  prohibiting  administra- 
tors to  sell  without  an  order  of  the  probate  court,  and  declaring 
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a  sale  Toid  witbont  such  an  order,  an  execator  de  son  tort  could 
grre  in  evidence,  in  mitigation  of  damages,  the  fact  that  he  had 
sold  the  goods  in  payment  of  debts.  At  common  lav,  an 
administrator  or  executor  might  sell  goods  at  private  sale,  and 
hence  it  was  held,  if  the  rightful  administrator  brought  trover 
against  the  executor  de  ^on  tort,  he  thereby  admitted  his  pos- 
session of  the  goods  to  be  lawful,  and  if  the  executor  de  son  tort 
showed  a  sale  of  the  goods  in  payment  of  debts,  that  was  a 
distribution  of  them  in  accordance  with  the  law,  and  negatived 
a  conversion.  But  it  would  seem,  where  a  sale  even  by  a  right- 
ful administrator  of  this  kind  would  be  void,  a  sale  by  an 
executor  de  son  tort  could  not  be  otherwise  than  illegal  and  void; 
and  therefore  would  amount  to  a  conversion. 

Any  other  rule  than  this  would  enable  an  executor  de  &m  tort 
to  convert  the  whole  estate  to  the  payment  of  a  single  creditor, 
and  in  case  the  estate  proved  insolvent,  would  enable  such  cred- 
itor to  obtain  payment  of  his  debt  to  the  exclusion  of  all  other 
creditors.  The  impolicy  of  such  a  rule  is  manifest.  If  a  party 
see  fit,  without  authority  of  law,  to  intermeddle  with  an  estate, 
to  pay  debts,  and  sell  property  for  that  purpose,  all  he  can 
rightfully  ask  is  the  privilege  of  proving  a  claim  against  the 
estate  for  the  sums  so  paid,  and  demanding  payment  from  the 
administrator  ratably  with  the  other  creditors.  We  do  not 
think,  therefore,  the  court  erred  in  refusing  the  instruction  on 
this  point. 

Let  the  judgment  be  affirmed. 

EbuouTOB  DB  SON  ToRT,  LiABiUTT  OF.— An  execator  de  ton  tortf  if  sued 
in  trover  by  the  lawful  executor  for  goods  of  the  estate,  can  not  plead  pay- 
ment of  the  debt  of  the  deceased:  Olenn  v.  Smith,  20  Am.  Dec.  452.  Bat 
where  such  an  executor  is  justified  in  paying  debts  of  the  deceased,  he  may 
plead  plene  administravU  as  against  creditors:  Id.  An  executor  de  son  tori 
can  not  retain  property  belonging  to  the  decedent's  estate  for  a  debt  due  to 
himself:  Id.;  TSimer  v.  ClUld,  17  Id.  555;  Owens  v.  Higgms,  Id.  742;  Ar- 
noid  V.  Arnold,  55  Id.  434,  and  notes  referring  to  other  cases  in  this  i 
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Whxbi  Power  has  been  Given  to  Appoint  to  Office  and  the  same  haft 
been  exercised,  any  subsequent  appointment  to  the  same  office  will  bo 
void  unless  the  prior  incumbent  has  been  removed  and  the  office  1 
vacant. 
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AFPOi!miSNT  TO  OvFicx  OF  GUARDIAN  OR  Administiutor  18  VoiD  wherc 
the  same  ha9  been  exercised  previously,  and  the  party  so  appointed  ha* 
not  bren  removed,  nor  the  office  declared  vacant. 

Whers  AppoiiTTifENT  TO  OFFICE  IS  VoiD,  the  acts  of  the  appointee  will 
also  be  void,  and  the  sureties  on  his  bond  will  not  be  deemed  liable. 

Appeal  from  the  drcuit  court  of  Yazoo  county.     The  facts 
are  stated  in  the  opinion. 

Ji.  S.  EoU^  and  N,  O.  and  S.  E.  Nye^  for  the  appellant. 

TF.  R.  Mies,  for  the  appellee. 

By  Court,  Yeroeb,  J.  The  plaintifif  in  error  was  sued  as  the 
surety  of  John  H.  Walker,  upon  an  alleged  bond  given  by 
Walker  as  guaxdian  of  Virginia  C.  Hope.  The  instrument 
bears  date  on  the  twenty-seventh  day  of  December,  1836,  and 
is  in  the  usual  form  of  guardian  bonds  under  the  statute. 
Among  other  pleas,  the  defendant  pleaded  non  est  /aclum,  in* 
tending  thereby  to  question  the  validity  of  the  instrument, 
upon  the  ground  that  the  order  of  the  probate  court  appointing 
Walker  guardian  was  an  absolute  nullity;  that  Walker,  by  vir- 
tue  of  that  order,  had  no  power  or  authority  to  act  as  guardian; 
and  therefore,  that  the  defendant  was  not  liable  for  any  non- 
performance by  Walker  of  the  duties  of  a  guardian.  On  the 
trial,  the  defendant  below  offered  to  read  in  evidence  the  copy 
of  an  order  of  the  probate  court  of  Yazoo  county,  made  at  the 
February  term,  1835,  appointing  Narcissa  Hope  guardian  of 
Virginia  C.  Hope,  approving  her  bond,  etc.  Also,  an  order  of 
the  same  court,  made  at  the  January  term,  1837,  revoking  these 
letters  of  guardianship;  and  also  an  order  of  the  same  court, 
made  at  the  December  term,  1836,  appointing  Walker  guardian 
of  the  minor,  and  approving  his  bond,  etc.  He  also,  at  the 
same  time,  offered^  to  prove  by  the  clerk,  and  to  show  by  the 
records,  that  the  above  wore  the  only  orders  or  decrees  in  said 
court  appointing  Walker  guardian,  or  in  any  way  revoking  or 
annulling  the  order  of  appointment  of  Narcissa  Hope.  The 
court  on  motion  rejected  this  evidence,  to  which  an  exception 
was  taken. 

It  will  be  seen  from  this  statement  of  the  evidence  rejected 
by  the  court  below,  that  at  the  time  John  H.  Walker  was  ap- 
pointed guardian,  and  the  instrument  sued  on  made  by  the 
defendant,  that  Narcissa  Hope  was  then  the  rightful  guardian 
of  the  ward,  by  virtue  of  a  valid,  unrevoked  order  of  appoint- 
ment.     This  being  the  case,  had  the  probate  court  any  power 
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to  make  snoiher  appointment?  We  think  not.  The  act  ap- 
pointing NarciBsa  Hope  guardian  at  the  Febroarj  term,  1835, 
ezhaasted  the  whole  power  of  the  probate  court  in  the  prem- 
ises. While  that  appointment  remained,  and  until  the  removal 
of  Mrs.  Hope  in  the  manner  prescribed  by  law,  she  had  the 
sole  and  entire  right  to  control,  regulate,  and  manage  thfi  estate 
of  the  minor;  and  the  order  appointing  Walker,  under  such 
circumstances,  was  coram  non  judice,  and  Toid. 

In  accordance  with  this  view  was  the  opinion  of  the  court  in 
the  case  of  Vick  v.  City  of  Vick^urg,  1  How.  {Mis8.)^379  [31  Am. 
Dec.  167  ] ,  where  the  court  held  that  the  appointment  of  an  admin- 
istrator with  the  will  annexed,  during  the  life-time  of  the  execu- 
tor, except  upon  the  contingencies  named  in  the  statute,  was 
without  authority  and  void;  and  that  all  the  acts  of  such  admin- 
istrator would  be  absolutely  illegal  and  void,  and  those  of  a 
trespasser.  The  supreme  court  of  the  United  States^  in  the  case 
of  Oriffith  V.  Frazier,  8  Granch,  9,  held  the  like  rule.  In  Ten- 
nessee, in  the  case  of  Bledsoe  v.  BriU,  6  Yerg.  463,  Judge  Oreen 
used  this  language:  "  Mrs.  Britt  had  been  appointed  guardian 
of  the  wards,  and  there  appeared  no  order  showing  that  she  had 
been  removed.  In  conferring  the  appointment  upon  her,  the 
court  exhausted  its  power,  and  could  not  confer  any  right  to 
act  as  guardian  upon  the  plaintiff  until  the  removal  of  the 
former  guardian;  then,  and  not  before,  the  right  to  act  upon 
this  subject  should  be  resumed."  The  same  court  held,  in  the 
case  of  Leioia  v.  Brooks,  Id.  167,  that  the  grant  of  administration 
de  boms  non,  where  all  the  administrators  are  not  dead  or  have 
not  surrendered  the  trust,  is  void,  Indeed,  it  seems  so  clear 
upon  principle  that  authority  is  not  needed  to  sustain  the 
position,  that  where  the  power  given  to  appoint  an  officer  has 
been  exercised,  any  subsequent  appointment  must  be  void,  un- 
less the  prior  incumbent  has  been  legally  removed  and  the  office 
become  vacant. 

Inasmuch,  then,  as  the  appointment  of  Walker  was  a  nullity, 
he  had  no  power  to  exercise  any  act  of  guardianship  by  virtue 
of  such  appointment.  He  could  not  maintain  any  action  for 
the  recovery  of  the  ward's  estate.  He  had  no  authority  or  right 
to  receive  any  money  due  to  it,  and  a  payment  to  him  by  any 
one  on  such  account  would  have  been  no  discharge;  the  right- 
ful guardian  could  have  compelled  the  party  to  pay  a  second 
time.  Is  Thomas  liable,  then,  for  any  non-performance  by 
Walker  of  the  duties  of  guardian  ?  Surely  not.  And  for  this 
plain  reason  Walker  had  no  right  or  authority  by  law  to  do  any 
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act  as  gnardian;  and  any  act  done  by  him,  by  Tirtne  of  the  ap- 
pointment aforesaid,  was  absolutely  nxdl  and  void. 

But  it  is  said,  the  recital  in  the  instrument  that  Walker,  as 
g^uardian,  should  account,  etc.,  estops  Thomas  from  denying 
that  Walker  was  gnardian,  and  his  consequent  liability  as 
Borety. 

It  is  certainly  true,  that  where  a  "paxij  makes  a  distinct  and 
clear  recital  of  any  fact  in  a  deed  or  other  valid  obligation,  he 
will  be  estopped  from  denying  the  truth  of  such  recital.  But 
this  doctrine  presupposes  a  valid  or  legal  obligation,  and  we  do 
not  know  any  authority,  and  reason  certainly  is  against  the 
position,  that  a  party  is  estopped  by  any  recital  contained  in  an 
instrument  from  showing  that  the  instrument  containing  it  is 
absolutely  null  and  void.  In  this  case,  if  the  probate  court 
had  no  power  to  appoint  Walker  guardian,  and  if  the  order  of 
appointment  was  void,  it  had  no  power  to  take  or  accept  the 
bond,  and  having  no  such  power,  the  acceptance  was  a  void  act, 
and  could  not  fix  any  liability  on  Thomas. 

While  this  court  will,  in  all  cases,  hold  guardians  and  their 
sureties  to  a  strict  performance  of  their  trusts,  it  must  at  the 
«ame  time  so  administer  the  law  as  not  to  impose  obligations  or 
duties  upon  parties  where  none  have  been  assumed  according 
to  law. 

Xiet  the  judgment  be  reversed,  and  a  new  trial  awarded,  and 
the  cause  remanded. 

AppoiNTMBirT  ov  OmcxB,  Prior  Onb  bbiko  Unrsvokbd,  Effect  of.-^ 
On  general  principles,  the  choice  of  a  person  to  fill  an  oflBce  constitutes  the 
eaeence  of  his  appointment.  Acceptance  by  the  appointee.need  not  be  signi- 
fied in  express  terms;  it  is  often  implied  from  the  appointee's  conduct.  It 
must  be  obvious,  also,  that  when  once  accepted,  no  vacancy  can  be  said  to 
exist  in  the  office  till  the  term  of  service  expire,  or  till  the  death,  removal, 
or  resignation  of  the  person  so  appointed:  Johnston  v.  WiUon,  9  Am.  Dec  50. 


Sale  v.  Saukdebs. 

[24  XnoMipn.  24.] 

CoHSTBUonoN  OF  WiLL  Madb  IN  ALABAMA  in  relation  to  property  In  that 
state  at  the  testator's  death  must  be  such  as  would  be  given  to  it  bj  the 
courts  of  Alabama. 

HusBAKB  HAS  EsTATS  FOB  LiFS,  IN  ALABAMA,  IN  Slavb  bequeathed  by  a 
testator  to  his  daughter  and  her  husband  during  their  natural  lives,  free 
from  the  debts  of  the  husband,  and  to  the  survivor  during  his  or  her 
Batnral  life,  and  the  slave  is  subject  to  sale  on  execution  against  him. 
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WiFB  BT  VlBTUB  OV  HBR  SUBTIVOBSHIP  OAK    MAXNTAXir  ACRON  fOT  lUra 

against  a  purchaser  at  an  execution  sale  of  the  slave  against  her  hus- 
band, where  the  slave  was  bequeathed  to  her  and  her  husband  for  their 
natural  lives  and  to  the  survivor  during  his  or  her  natural  life. 
Rbtkhsionary  Interest  of  Wife  in  Pebsom al  Pbofebtt  or  an  estate 
limited  to  her  upon  a  condition  which  can  not  take  effect  until  the  death 
of  the  husband  is  not  subject  to  sale  on  execution  for  the  debts  of  th« 
husband;  therefore,  where  a  slave  is  bequeathed  to  the  testator's  daugh- 
ter and  her  husband  for  their  natural  lives  and  to  the  survivor  during 
his  or  her  natural  life,  the  estate  which  the  wife  takes  by  virtue  of  her 
survivorship  is  not  subject  to  sale  on  execution  against  the  husband  dur- 
ing his  life. 

Ebrob  from  the  Monroe  county  circuit  court.  The  opinion 
states  the  case. 

Ooodvnn,  and  Harris  and  Harrison^  for  the  plaintiff  in  error. 

Lock  E.  UotuUan  and  Stephen  Adama^  contra. 

By  Court,  Yeboer,  J.  In  the  year  1831,  Joseph  Saunders, 
who  resided  in  the  state  of  Alabama,  inade  his  last  will  and 
testament,  which  was  duly  probated  in  that  state,  and  among 
other  bequests  contained  in  it,  was  one  of  a  slave,  in  the  follow- 
ing words:  "  I  give  and  bequeath  unto  James  E.  Saunders,  as 
trustee  of  my  said  daughter,  Lucy  Fenner,  and  her  husband,  to 
be  enjoyed  and  used  by  them  during  their  natural  lives,  free 
from  any  liability  for  the  debts  of  her  said  husband,  and  by  the 
survivor  of  them  during  his  or  her  natural  life,''  etc.  The  slave 
BO  bequeathed  was  sold  in  the  state  of  Alabama  during  the  life- 
time of  Fenner,  as  his  property,  by  virtue  of  an  execution  on  a 
judgment  against  him,  and  the  plaintiff  in  error  became  the 
purchaser.  Fenner,  the  husband,  died,  and  this  suit  was 
brought  by  Saunders,  the  trustee,  to  recover  the  slave  for  the 
use  of  Mrs.  Fenner,  who  has  survived  her  husband,  and  a  judg- 
ment rendered  in  his  favor.  It  is  insisted  by  the  counsel  for 
the  plaintiff  in  error,  that,  by  the  decisions  of  the  supreme 
court  of  Alabama,  Fenner,  the  husband,  had  not  only  an  estate 
in  the  slave  during  the  joint  lives  of  himself  and  wife,  which 
could  be  sold  by  an  execution  at  law,  but  also  an  estate  during 
the  life-time  of  his  wife,  in  the  event  of  her  surviving  him, 
equally  subject  to  the  payment  of  his  debts  by  execution  at  law; 
and  that  the  plaintiff  in  error,  by  virtue  of  the  sale  made  in  this 
case,  has  become  the  owner  of  that  estate,  and  can  hold  the 
slave  by  virtue  thereof  against  the  surviving  wife  or  her  trustee 
As  this  will,  and  the  sale,  by  virtue  of  which  the  plaintiff  in 
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error  claims,  were  made  in  Alabama,  of  course  the  rights  of  the 
parties  to  the  slave  must  depend  upon  the  laws  of  that  state. 

Upon  examining  the  cases  to  which  counsel  have  referred  us, 
we  find  that  the  supreme  court  of  Alabama  has  held  that  the 
conveyance  of  a  slave,  '*  in  trust  for  the  joint  use  of  the  husband 
and  wife  for  their  lives,  remainder  to  the  survivor,  and  remain- 
der in  fee  to  the  issue  of  the  marriage,"  vests  in  the  husband  an 
estate  for  life,  which  may  be  sold  at  law  bj  virtue  of  an  execu- 
tion against  him:  Branch  Bank  v.  Wilhins^l  Ala.  589;  HarkvM 
V.  Coaller,  2  Port.  463. 

It  may  be  remarked  that  the  construction  thus  given  by  the 
courts  of  that  state  to  such  conveyances  is  opposed  to  the  rule 
established  by  the  supreme  court  of  Virginia  in  regard  to  them. 
It  has  been  held  by  the  latter  court  in  several  cases,  that  by  '*  a 
conveyance  of  slaves  to  the  joint  use  of  the  husband  and  wife 
during  their  lives,  with  remainder  to  the  survivor,"  the  husband 
and  wife  each  become  seised  of  the  entirety,  and  that  the  wife 
has  such  an  interest  in  the  estate  that  the  husband  can  not  dis- 
pose of  it  without  her  consent,  nor  can  it  be  sold  for  the  debts 
of  her  husband:  ScoU  v.  OMon^  5  Munf.  86;  Boanea  v.  Archer, 
4  Leigh,  550. 

It  is  also  opposed  to  the  common-law  doctrine  in  relation  to 
conveyances  of  real  estate,  by  similar  words,  the  rule  In  regard 
to  which  has  been  stated  by  Chancellor  Kent  in  the  following 
language:  "  The  same  words  of  conveyance  which  would  make 
two  other  persons  joint  tenants  will  make  the  husband  and 
wife  tenants  of  the  entirety.  Both  are  seised  of  the  entirety, 
Mid  neither  can  sell  without  the  consent  of  the  other,  and  the 
survivor  takes  the  whole:"  Bogers  v.  Benson,  5  Johns.  Ch.  437. 
See  also  2  £k.  Ck>m.  133;  Back  v.  Andrew,  2  Yem.  120;  Taul 
V.  Campbell,  7  Yerg.  332  [27  Am.  Dec.  508]. 

As  we  are  called  upon,  however,  in  this  case,  to  give  a  con- 
struction to  a  will  made  in  Alabama,  in  relation  to  property  in 
that  state  at  the  testator's  death,  we  must  give  to  it  that  con- 
struction which  would  be  given  to  it  by  the  coiirts  of  Alabama; 
and  without  intending  to  express  any  opinion  as  to  the  rights 
which  a  husband  would  acquire  under  a  will  or  conveyance  of 
property  in  this  state,  containing  similar  language  to  that  in  the 
will  before  us,  we  do  not  doubt  that  in  Alabama  the  husband 
had  an  estate  for  life  in  the  slave  subject  to  sale  by  execution  at 
law  against  him. 

This  brings  us  to  the  consideration  of  the  second  question 
presented  by  this  record.     Can  the  wife,  by  virtue  of  her  sur- 
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▼iTorship,  TnaiTit»ain  an  action  for  the  slave  against  a  purchaser 
at  execution  sale  against  the  husband  ?  We  think  she  can.  We 
have  carefully  examined  the  cases  in  Alabama  cited  for  the 
plaintiff  in  error,  but  do  not  find  in  them,  or  in  any  other  de- 
cision in  that  state,  that  the  contin^^ent  estate  limited  to  the 
wife  in  the  event  of  her  survivorship  was  subject  to  sale  by  the 
husband,  without  the  consent  of  the  wife,  or  by  the  creditors 
of  the  husband.  In  the  case  of  Hale  v.  Stone,  14  Ala.  803,  and 
chiefly  relied  upon  by  counsel,  the  court  merely  decide  that  the 
intervention  of  a  trustee  will  not  have  the  effect,  in  the  absence 
of  a  declared  intention  to  exclude  the  husband,  to  vest  in  the 
wife  a  separate  estate;  and  '*if  the  wife,  by  the  terms  of  the 
gift,  be  entitled  to  the  usufruct  in  the  property,  and  the  same 
comes  to  the  possession  of  the  husband,  the  wife's  interest, 
whether  for  years,  for  life,  or  in  fee,  may  be  sold  under  execu- 
tion at  law  against  him."  This  language  merely  declares  the 
old  rule  on  this  subject,  and  the  case  comes  very  far  short  of 
deciding  that  the  reversionary  interest  of  the  wife  in  personal 
property,  or  an  estate  limited  to  her  upon  a  condition  which 
could  not  take  effect  tmtil  the  death  of  the  husband,  was  sub- 
ject to  sale  for  the  debts  of  the  husband. 

It  is  true,  that,  by  the  rules  of  the  common  law,  the  rights 
of  the  wife  were  so  completely  merged  in  the  husband  that  he 
became  the  owner  of  all  the  personal  property  she  had  at  the 
date  of  the  marriage,  or  subsequently  acquired,  and  also  of  such 
choses  in  action  belonging  to  her  as  he  might  have  reduced  to 
possession;  but^  in  regard  to  such  choses  in  action  as  were  not 
reduced  to  possession,  the  same  survived  to  the  wife.  Now,  in 
regard  to  estates  granted  to  the  wife  upon  a  contingency  that 
could  not  happen  during  the  life-time  of  the  husband,  it  is 
clear,  inasmuch  as  no  title  or  estate  could  vest  in  the  wife  until 
bis  decease,  that  she  had  no  property  or  right  in  action  capable 
of  being  reduced  to  possession  by  him,  and  that  he  could  not, 
therefore,  have  any  interest  or  property  in  such  contingent 
estates  which  his  creditors  could  reach.  Certainly  no  legal 
estate  could  vest  in  him  in  right  of  his  wife,  inasmuch  as  none 
could  vest  in  her  until  the  happening  of  a  contingency,  which 
could  not  take  place  until  after  or  at  the  period  of  his  decease. 

A  distinguished  law-writer  has  remarked,  in  relation  to  the 
wife's  right  of  survivorship  in  reversionary  estates,  that  "  all  the 
decisions  deny  the  absolute  power  of  the  husband  to  bar  the 
rights  of  the  wife  by  an  assignment  for  valuable  consideration;" 
and  in  many  of  the  decisions,  his  power  to  do  so,  even  with  the 
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consent  of  the  wife,  has  been  denied:  Clanoj  on  Husband  and 
Wife,  144-146. 

If  the  husband,  without  the  consent  of  the  wife,  could  not 
dispose  of  her  interests  in  reversion,  so  as  to  bar  her  right  of 
survivorship,  a  fortiori  a  creditor  of  the  husband,  by  means  of 
a  forced  sale  at  execution,  could  not  acquire  any  other  right  or 
interest  than  a  voluntary  sale  by  the  husband  would  convey. 

These  cases  seem  to  be  based  upon  the  principle,  that  until 
these  estates  in  reversion  vested  in  the  wife  there  was  no  interest 
or  property  therein  capable  of  being  reduced  into  possession  by 
the  husband;  and  that  unless  he  could  reduce  them  into  posses- 
sion, he  could  do  no  act,  without  consent  of  the  wife,  which 
would  bar  her  right  by  survivorship.  Upon  thid  point,  the  case 
of  Homs^  V.  Lee,  2  Madd.  16,  the  decision  of  the  master  of  the 
rolls  will  be  found  conclusive,  and  his  reasoning  clear  and  satis- 
factory. In  that  case  the  husband  and  wife  made  an  assign- 
ment of  the  wife's  reversionary  interest  in  some  government 
stock.  After  the  death  of  the  husband  and  of  the  person  on 
whose  death  the  wife  was  to  take,  the  wife  claimed  the  stocks  as 
survivor  against  the  assignee  of  her  husband  and  herself;  and  it 
was  held  she  was  entitled  to.recover,  because  she  had  not  such  an 
interest  in  the  stocks  as  could  have  been  reduced  into  possession, 
and  therefore,  not  such  an  interest  or  estate  as  could  be  as- 
signed by  the  husband  so  as  to  bar  her  right. 

The  principle  decided  there  is  fully  applicable  to  the  case  at 
bar.  For,  while  it  is  true  that  in  the  case  cited  the  interest  of 
the  wife  was  a  reversion  in  choses  in  action,  and  in  the  case 
before  us  it  is  an  estate  in  a  slave,  yet  it  is  an  estate  dependent 
on  a  condition  which  can  not  take  place  till  the  death  of  the 
husband,  and  therefore,  a  right  or  interest  which  it  is  impossi- 
ble that  he  could  reduce  to  possession. 

But  if  it  were  conceded  that  the  husband  had  acquired  a  title 
by  virtue  of  his  marital  rights,  which  he  could  sell  and  dispose 
of,  it  does  not  follow  that  it  is  such  an  estate  as  could  be  sold 
by  virtue  of  an  execution  at  law  against  him.  Indeed,  we  in- 
cline very  much  to  the  opinion  that  it  could  not.  In  Tennessee, 
where  this  question  has  arisen*,  it  has  been  held  that  '*  a  remain- 
der in  slaves  can  not  be  levied  on  and  sold  by  execution  at  law;" 
AUen  V.  Scurry,  1  Terg.  36  [24  Am.  Dec.  436].  In  that  case 
the  court  said:  "  The  remainder  or  reversion  of  a  live  chattel  is 
a  pure  contingency,  a  bare  possibility  whether  it  will  ever  exist 
or  not.  On  the  part  of  the  purchaser  it  is  a  perfect  hazard;  the 
tUn^  acquired  may  be  of  some  value,  or  it  may  be  of  none;  and 
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ft  sale  under  such  circumstances  would  be  a  gaming  fxansaction, 
BubTersiye  of  good  morals,  ruinous  in  its  consequences,  and  in- 
jurious to  the  rights  of  other  creditors,  by  the  sacrifice  of  that 
fund,  which,  in  proper  time,  might  be  competent  to  the  satis- 
faction of  all  their  claims;"  and  hence  the  court  concludes  thai 
a  remainder  in  a  slave,  being  a  mere  contingent  or  possible  estate, 
incapable  of  seizure  by  the  sheriff,  and  in  this  respect,  like  a 
chose  in  action,  is  not  subject  to  sale  by  execution,  according  to 
the  principles  of  the  common  law. 

If  the  principle  of  this  decision  be  applied  to  the  case  before 
us,  it  is  obvious  that  any  estate  or  interest  which  the  husband 
could  have  in  the  remainder,  limited  to  his  wife  and  dependent 
upon  her  survivorship,  was  entirely  uncertain  and  contingent, 
a  bare  possibility,  which  might  or  might  not  be  fixed  at  a  futmre 
day,  an  incorporeal  and  intangible  estate,  incapable  of  seizure 
by  the  sheriff,  and  therefore,  by  the  rules  of  the  common  law» 
not  a  subject  of  levy  and  sale.  We  see  no  error  in  the  judgment 
below. 

Let  the  judgment  be  affirmed. 

Right  ov  Husbaio)  ovsb  Wivb's  Pbopertt:  Sm  Burleigh  ▼.  Cafin,  6S 
Am.  Dec  236;  Howard  v.  North,  51  Id.  760;  Barnes  v.  Simms^  49  Id.  435; 
Leakey  ▼.  Maupin,  47  Id.  120. 

LiABiLiTT  TO  Exsounoir  OB  Attachment  of  Wife's  Pbopebtt  fob 
Husband's  Debts:  See  Hotoard  v.  North,  51  Am.  Deo.  760;  Arrington  ▼. 
Screwiy  49  Id.  408;  Snuth  v.  Poythress,  48  Id.  176;  Flory  v.  Becker,  45  Id. 
610;  Jaekson  v.  MeAUUy,  40  Id.  620;  note  to  CopUnger  ▼.  SnUivan,  37  Id.  581. 

Right  of  Purchaseb  at  Exectjtion  Sale  of  Wife's  Pbopebtt  fob 
Husband's  Debts:  See  Bush  v.  Bush,  51  Am.  Deo.  675;  Weeks  v.  Haas,  39 
Id.  39. 

Law  Governing  Wilus:  See  Mahomer  v.  Hooe,  48  Am.  Deo.  706. 

CONVETANOE  FOB  MUTUAL  SUPPOBT  OF  HuSBAND  AND  WlFE,  and  to  tar- 

vivor,  rights  of  huslMuid  under  and  liability  of  property  to  sale  on  ezecatkni 
Bee  Moses  v.  MeCall,  46  Am.  Deo.  272. 


Bland  t;.  Mttnoabteb. 

[24  MxstlttXPPX,  63.] 

Order  of  Probate  Ck>uBT  Onfibmino  Executors'  Sale  most  be  treated 
as  final  and  concluaive  until  reversed  or  vacated. 

Failube  of  Executors  to  Give  Notice  of  Sale  prescribed  by  the  stat* 
nto  does  not  render  the  sale  void. 

Pubchase  BY  Executob  on  Sale  of  Testatob's  Propebtt  is  Voidable^ 
but  not  void;  the  sale  can  be  set  aside  at  the  suit  of  a  creditor  only  upoA 
his  showing  that  it  was  not  fairly  made,  and  that  without  a  resale,  the 
estato  would  be  insufficient  to  pay  the  debts  existing  against  it. 
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PUBOHASI    BT    EZSOUTOB    ON    SaLB    OV    TbSTATOR'S    PitOFBBTT    18    VaLED 

▲FTEB  Confirmation  by  the  probate  court,  until  the  order  of  confinna- 
tion  is  in  »  proper  manner  vacated,  and  this  can  not  be  done  in  a  collat- 
eral proceeding  in  the  circuit  court  except  for  fraud  in  procuring  the 
order. 

Ebbob  from  the  Claibome  county  drouit  aoart  The  opinion 
states  the  case. 

«7.  B.  Coleman  and  Oeorge  Yerger^  for  the  plaintiff  in  error. 

H.  r.  EUeU^  centra. 

By  Court,  Fisbeb,  J.  This  was  an  issue  in  the  circuit  court 
of  Claiborne  county  between  M.  W.  Bland  and  wife,  as  claim- 
ants, and  C.  W.  Muncaster,  plaintiff  in  execution,  to  try  the 
right  of  property  to  certain  slaves  levied  on  by  the  sheriff  of  said 
couniy,  by  virtue  of  an  execution  emanating  upon  a  judgment 
rendered  in  said  court  on  the  twenty-ninth  of  November,  1841, 
for  one  thousand  nine  hundred  and  one  dollars  and  thirty  cents, 
against  Passmore  Hoopes  and  Stephen  Douglass,  as  executors, 
and  Emeline  Douglass,  as  executrix,  of  the  last  will  and  testa- 
ment of  James  S.  Douglass,  deceased.  The  execution  appears 
to  have  issued  on  the  nineteenth  of  February,  1846,  and  was  a 
few  days  thereafter  levied  upon  eight  slaves  as  the  property  of 
the  testator,  which  were  claimed  by  the  plaintiffs  in  error  as  the 
property  of  Mrs.  Bland. 

It  appears  from  the  bill  of  exceptions  that  on  the  twenty-fifth 
of  February,  1840,  the  executors  obtained  an  order  from  the 
probate  court  of  said  county,  authorizing  them  to  sell  all  the 
personal  estate  of  the  testator;  that  by  virtue  of  this  order  the 
executors,  Hoopes  and  Douglass,  on  the  twentieth  of  March, 
1840,  made  a  sale  of  said  estate,  when  Mrs.  Douglass,  now  Mrs. 
Blaud,  became  the  purchaser  thereof,  at  the  sum  of  thirty-three 
thousand  two  hundred  and  forty  dollars  and  fifty  cents.  An 
account  of  the  sale  was  made  to  the  March  term,  1840,  of  the 
probate  court  of  said  couniy,  and  in  all  things  confirmed. 

It  also  appears  by  the  proof  in  the  record  that  Mrs.  Douglass 
resigned  her  letters  testamentary  on  the  day  the  order  of  sale 
was  granted;  but  there  is  nothing  in  the  record  showing  that 
she  had  previously  given  the  notice  of  her  intention  to  resign  as 
required  by  the  statute. 

This  state  of  facts  presents  two  questions  for  our  considera- 
tion: 1.  Whether  the  failure  to  give  thirty  days*  notice  of  the 
time  and  place  of  the  sale  rendered  it  void;  and,  2.  Whether  the 
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purchase  by  Mrs.  Bland  was  void  or  Toidable,  admittang  the 
.  order  of  the  court,  showing  her  resignation  to  be  invalid. 

As  to  the  first  question,  it  would  perhaps  be  sufficient  to 
state  that  the  order  of  the  probate  court,  confirming  the  sale, 
must  be  treated  as  final  and  conclusiye  untQ  reversed,  unless 
the  same  be  vacated,  for  fraud  or  other  matter,  which  would 
render  it  void.  Our  investigation  of  this  part  of  the  case  wiU 
first  be  directed  to  the  return  of  the  sale  and  the  record  of  the 
court  confirming  it.  The  fact  clearly  appears,  from  the  record 
of  the  probate  court,  that  the  sale  was  made  in  less  than  thiriy 
days  after  the  order  of  the  court  was  obtained  by  the  executors. 
The  question,  therefore,  presents  itself,  whether  the  sale  was 
void,  or  merely  voidable.  If  void,  then  no  doubt  can  be  enter- 
tained as  to  the  correctness  of  the  verdict  and  judgment  in  the 
court  below.  If  merely  voidable,  however,  then  very  different 
questions  arise  for  investigation.  We  will  therefore  proceed 
to  examine  the  first  branch  of  the  question  whether  the  sale  was 
void. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiff  in  execu- 
tion that  the  executors  in  making  the  sale  merely  executed  a 
power  conferred  upon  them  by  the  order  of  the  probate  court, 
and  that  the  time  for  the  execution  of  the  power  did  not  arise 
till  the  expiration  of  thirty  days  from  the  order  authorizing  the 
sale.  It  is  not  necessary  that  we  should  decide  this  point,  or 
notice  it,  otherwise  than  as  it  connects  itself  with  a  fair  construc- 
tion of  the  statute  on  this  subject.  *'  It  is  a  general  rule  of  law 
and  equiiy  that  an  executor  or  an  administrator  has  an  absolute 
power  of  disposal  over  the  whole  personal  effects  of  the  testator 
or  intestate,"  "  the  executor  or  administrator  having  the  same 
property  in  the  personal  effects  of  the  deceased  as  he  had  when 
living:"  Lomax  on  Executors,  344.  From  this  authority  it 
will  be  seen  that  our  statute  to  some  extent  conflicts  with  the 
common  law,  and  for  this  reason  must  receive  a  strict  construc- 
tion. It  can  not,  however,  be  contended  that  it  does  anything 
more  than  restrict  the  executor  or  administrator  in  the  exercise 
of  a  power  which  he  possessed  without  restriction  by  the  com- 
mon law. 

The  policy  of  our  law  is  to  give  to  the  distributee  the  specific 
property  left  by  the  deceased.  To  protect  the  rights  of  this 
class  of  persons,  the  restrictions  were  imposed  by  the  statute 
on  the  powers  of  executors  and  administrators  in  selling  estates 
under  their  charge.  The  propriety  or  necessity  of  a  sale  must 
be  submitted  to  the  probate  court,  whose  province  it  is  to  de- 
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termine  the  questions  presented  by  the  executor  or  administiA- 
tor.  As  a  general  rule,  a  sale  is  made  for  the  purpose  of  con- 
verting the  property  into  money,  to  pay  the  debts  of  the 
deceased.  And  here  we  will  remark,  that  it  is  proper  to  keep 
in  view  the  distinction  between  the  rights  of  the  creditors  of  an 
estate  and  those  interested  in  the  distribution  of  the  property, 
which  the  former  can  only  ask  to  have  converted  into  money 
for  the  purpose  of  satisfying  their  demands. 

The  section  of  the  statute  bearing  on  this  question  is  in  these 
words:  ''  It  shall  be  the  duty  of  the  executor  or  administrator 
to  apply  to  the  orphans'  court  of  the  proper  county  for  an  order 
of  sale;  and  upon  obtaining  the  same,  to  advertise  the  time  and 
place  of  such  sale,"  etc.,  ''at  least  thirty  days,"  etc.:  Hutch. 
Code,  p.  669,  670.  The  section  further  provides,  that  when  it 
shall  be  necessary  to  sell  the  whole  or  any  part  of  the  estate, 
the  application  shall  be  made  as  above  quoted.  Here  the  ques- 
tion may  be  asked.  When  is  it  necessary  for  the  executor  or 
administrator  to  sell  the  whole  or  part  of  the  estate?  The 
answer  is.  When  the  demands  of  creditors  shall  require  it.  The 
court,  therefore,  in  ordering  a  sale,  to  some  extent  pronounces 
a  judgment  in  favor  of  the  creditors,  and  against  those  inter- 
ested in  the  distribution.  It  would,  therefore,  seem  that  cred- 
itors who  are  benefited  by  the  judgment  should  not  complain 
of  it,  but  only  those  against  whom  it  may  operate  prejudicially. 
But  no  question  is  raised  as  to  sufficiency  of  the  order  of 
the  court,  but  only  as  to  the  action  of  the  executors  under  it. 
Our  remarks,  however,  will  be  found  to  apply  as  well  to  the 
execution  of  the  order  as  to  the  order  itself;  because,  if  made 
for  the  benefit  of  creditors,  it  must  also  be  executed  for  their 
benefit.  And  this  brings  us  to  the  important  question,  to  wit, 
the  failure  to  give  the  thirty  days'  notice  of  the  time  and  place 
of  the  sale.  The  statute  already  quoted  says  that  it  shall  be 
the  duty  of  the  executor  or  administrator  to  obtain  the  order  of 
the  orphans'  court,  and  to  give  thirty  days'  notice  of  the  sale, 
etc. 

We  will  next  cite  the  statute  regulating  sales  by  sheri£fs, 
which  has  received  the  adjudication  of  this  court.  It  is  in  these 
words:  "And  the  sheriff  or  other  officer  shall  give,  in  the  case 
of  personal  property,  at  least  ten  days'  public  notice,  and  in 
case  of  lands  at  least  thirty  days,"  etc. :  Hutch.  Code,  902,  sec. 
22.  The  language  of  these  statutes  is,  in  meaning,  the  same. 
In  the  case  of  Minor  v.  The  Seleclmen  of  Natchez,  4  Smed.  &  M. 
619  [43  Am.  Dec.  488],  tiiis  court  held  that  a  failure  to  adver< 
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tise  land,  or  to  give  the  notice  required  by  the  statute,  did  not 
vitiate  the  sale  made  by  the  sheriff.  The  language  of  the  two 
statutes  being  almost  identical,  and  certainly  the  same  in  mean- 
ing, a  construction  of  one  must  necessarily  be  a  construction  of 
the  other.  Both  the  sheriff  and  the  executor  or  administrator 
must  conform  to  the  requirements  of  the  law,  as  to  the  mode  of 
selling  property  in  their  official  character  by  public  sale;  whether 
a  sale  thus  made  will  be  upheld  must,  of  course,  depend  upon 
the  circumstances  surrounding  it.  It  may  certainly  be  fair,  and 
the  property  bring  a  full  price  upon  even  less  notice  than  that 
required  by  a  sheriff  on  a  sale  of  personal  property.  If  the 
failure  to  give  the  notice  in  the  mode  pointed  out  by  law  renders 
the  sale  void,  then  the  notice  is  a  condition  precedent  to  the 
sale,  and  constitutes  an  important  link  in  the  purchaser's  claim 
of  title.  This  rule  would  not  only  be  inconvenient  in  its  opera- 
tion, but  would  deter  persons  from  purchasing  property  at 
public  sales,  as  but  *  few  could  ever  certainly  know  that  notice 
conforming  to  the  letter  of  the  law  had  been  given.  We  are 
therefore  of  opinion  that  the  failure  to  give  the  notice  did 
not  render  the  sale  void;  and  if  voidable,  the  plaintiff  in  ex- 
ecution having  no  ultimate  right  in  the  property,  but  only  in 
a  fair  conversion  of  it,  must  show  that  this  conversion  was  not 
&irly  made;  or  an  injury  which  will  be  sustained  by  him  if  the 
sale  is  permitted  to  stand.  For  it  may  be  true  that  the  legatee 
or  distributee  can  avoid  the  sale,  but  it  does  not  follow  that  the 
creditor  can  do  so.  The  property  has  already  been  converted 
for  the  benefit  of  the  creditor,  in  a  manner  apparently  legal, 
and  at  the  same  time  beneficial  to  the  interest  of  distributees, 
by  a  public  sale  and  on  a  credit.  To  grant  the  demand  of  the 
creditor  in  this  case,  one  of  these  advantages,  a  sale  on  a  credit, 
would  be  lost  to  the  distributee,  for  whose  benefit  we  have 
already  seen  the  statute  requiring  an  order  of  the  orphans' 
court  before  a  sale  viras  enacted. 

We  deem  it  unnecessary  to  decide  the  other  question  made  as 
to  the  validity  of  the  resignation  of  Mrs.  Douglass,  of  her  letters 
testamentary,  as  it  relates  entirely  to  her  power  to  purchase  at 
the  sale  of  her  testator's  estate.  If  she  possessed  no  x>ower  to 
purchase,  it  is  very  clear  that  she  acquired  no  title  to  the  slaves 
in  controversy.  But  we  are  of  opinion  that  her  purchase  was 
not  void,  but  only  voidable.  Under  this  view  of  the  question, 
the  sale  could  only  be  set  aside  at  the  suit  of  a  creditor  upon 
his  shovring  that  it  was  not  fairly  made;  and  that  vnthout  a 
resale  the  estate  would  be  insufficient  to  pay  the  debts  existing 
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against  it,  and  this  upon  the  plain  principle  that  a  party  can 
never  invoke  the  aid  of  a  court  of  justice  except  to  place  him  in 
the  possession  or  enjoyment  of  a  right  withheld  by  the  adverse 
party.  If  the  proceeds  of  the  sale  are  sufficient  to  pay  the  debts 
of  the  estate,  then  creditors  have  no  right  to  question  its 
validity,  as  there  has  been  an  act  of  administration  in  discharge 
of  the  first  duty  required  of  the  executors,  viz.,  to  pay  the  debts 
of  the  deceased. 

We  have  said  that  Mrs.  Douglass'  purchase  viras  not  void,  but 
only  voidable.  As  this  is  a  new  question  in  this  court,  we  will 
cite  some  of  the  authorities  on  this  point.  In  the  case  of  Baines 
V.  McGee,  1  Smed.  &  M.  218,  this  court  said:  "It  is  conceded 
in  argument,  that  the  purchase  of  property  by  an  administrator 
at  his  own  sale  is  voidable  for  purposes  of  justice.  This  admis- 
sion is  certainly  not  repugnant  to  law,  and  goes  far  enough  for 
the  present  case.  Whether  we  would  go  further,  and  pronounce 
such  a  purchase  void,  we  leave  to  be  determined  when  it  be- 
comes necessary  to  pronounce  an  opinion." 

In  the  case  of  Den  v^  McKnight,  6  Halst.  885,  the  court  said, 
in  speaking  of  such  purchasers,  ''  that  the  expression  used  by 
the  court  in  Den  v.  Wright,  2  Id.  175  [11  Am.  Dec.  146],  that 
such  sales  and  conveyances  are  void,  is  too  strong.  They  are 
voidable,  not  void.  They  may  be  avoided  by  the  ceaiuis  que  trust 
or  their  heirs.  Strangers  or  third  persons  can  not  impeach  or 
question  them.''  The  same  principle  was  recognized  in  the  case 
of  Litchfield  v.  Cudworth,  15  Pick.  31,  where  the  court  said 
**  that  trustees  of  every  description,  who  have  power  to  sell,  can 
never,  by  direct  or  indirect  means,  become  the  purchasers  of 
trust  property.  But  this  principle  does  not  render  the  sale  ab- 
solutely void.  Strangers  to  the  property  can  not  call  it  in 
question.  It  is  voidable."  Other  authorities  to  sustain  this 
principle  might  be  cited;  but  we  deem  it  unnecessary  to  do  so, 
as  we  believe  but  few  can  be  produced  on  the  other  side  of  the 
question. 

We  have  examined  the  only  important  questions,  the  validity 
of  the  sale,  and  Mrs.  Douglass'  power  to  purchase,  without  any 
special  reference  to  the  instructions  of  the  court  to  the  jury  on  the 
several  questions  made  in  the  court  below.  It  will,  however,  be 
seen  that  the  sale  not  being  void,  after  its  confirmation  by  the  pro- 
bate court,  must  be  treated  as  valid  till  the  order  of  confirma- 
tion shall,  in  the  proper  manner,  be  vacated.  This,  of  course, 
can  not  be  done  by  a  collateral  proceeding  in  the  circuit  court, 
except  for  fraud  in  procuring  the  order. 
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We  giye  no  opinion  as  to  the  statate  of  limitations  constitut- 
ing a  bar  to  tho  remedy  of  the  plaintiff  in  execution  in  this  case, 
as  the  merits  of  the  controversy  appear  to  be  inyolved  in  the 
points  decided. 

Judgment  reyersed,  and  venire  de  novo  awarded. 

Proceedings  ov  Pbobate  Cousts,  Conclusitekbss  ov:  Sm  Bardm  t. 
Stale,  54  Am.  Dec.  217;  Cox  ▼.  Davis,  62  Id.  199,  and  note;  Lynch  ▼.  Baxter. 
61  Id.  735;  McDade  ▼.  Burdi,  60  Id.  407;  SlaUer  v.  Oliver,  48  Id.  118. 

PUBCHASB    BT    ADMINISTBATOB    AT    HIS    OWN    SaLB,  VaLIDITT    OF:    Sm 

Pennoci^s  Appeal,  63  Am.  Deo.  561,  mud  note;  Worthy  ▼.  Johnson,  62  Id. 
399;  Mus9elman  v.  Eddeman,  51  Id.  493,  and  note. 

Statutes  AuTHOBizma  Exsoutobs  to  Sell  must  be  Stbictlt  Com- 
PUED  WITH:  Worthy  v.  Johnson,  52  Am.  Dec.  899,  and  caaea  eited  in  note; 
SUoetmrn  v.  MeBeary,  61  Id.  102,  and  note. 


GOXTLTEB  t;.   ROBEBTBOK. 

[34  irTMTMTTPl,  278.] 

Upon  Death  ov  Corporation,  all  its  real  estate  re^erta  by  the  commoD 
law  to  the  original  grantor  or  his  heirs;  the  debts  doe  to  and  from  the 
corporation  are  all  extingnisbed,  and  all  the  personal  estate  of  the  cor- 
poration vests  in  the  crown,  and  with  us,  in  the  people. 

Act  of  Lsoislature  Passed  Subsequent  to  Judgment  of  Fobfxitubi 
OF  Cobporation  can  not  divest  the  powers  of  a  trustee  appointed  by  the 
court,  nor  the  rights  of  creditors. 

Stockholdeb  is  not  Cbeditob  of  Cobpobatiok. 

CoNSiDBBATiONS  OF  PouoT  IN  Ck>N8TBUCTiON  OF  STATUTES  are  entitled  to 
weight  only  in  cases  of  donbtfol  interpretation,  and  where  the  intention 
of  the  legidature  appears  to  be  oppoeed  to  the  literal  import  of  the 
language  of  the  act. 

Debts  Due  Orporation  are  not  Kept  Auvb  for  Benefit  of  Stock- 
holders, under  the  statute  passed  the  twentieth  of  July,  1843,  and  they 
have  no  right  to  the  surplus;  their  rights  are  left  as  they  were  at  the 
oommon  law;  this  act  was  for  the  benefit  of  the  creditors  of  the  corpora- 
tion merely.  ' 

On  Judgment  of  Fobfeitubb  against  Bank,  All  Assets,  oooaistint 
of  credits  or  debts  due  to  it,  chattels,  and  real  estate,  become  a  trust 
fund  for  the  sole  purpose  of  paying  the  debts  due  by  the  bank  at  the 
time  of  its  diraolution. 

Powebs  of  Tbustee  Appointed  on  JuDGifENT  of  Dissolution  against 
Bank  under  the  act  of  the  twentieth  of  July,  1843,  are  terminated  when 
he  has  paid  off  and  dischaiged  the  whole  of  the  debts  of  the  bank,  and  he 
can  not  sue  for  and  recover  the  debts  which  were  due  to  it,  and  which 
were  still  outstanding  and  unpaid. 

In  All  Cases  whebb  It  is  Doubtful  What  Estates  Tbustebs  Have, 
they  are  presumed  to  take  an  estate  lai*ge  enough  to  enable  them  to 
accomplish  the  purposes  of  the  trust;  but  the  trustee  will  never  by  con- 
struction be  held  to  take  a  greater  estate  than  the  nature  of  the  trust 
demands. 
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RpuLTino  Trust  is  not  Cbsato  in  Favor  ov  Stockholbibs  of  buik 
.  on  ft  judgment  of  forfeiture  against  it,  in  the  sorplos  of  the  fa^nda  after 
the  payment  of  the  debts,  as  the  rights  of  the  stockholders  do  not  sur- 
vive the  forfeitnre.      t 

Trust  Estats,  Givsn  tor  Specitio  Purpose,  Ck>NTiNUES  at  Law  for  so 
long  a  period  onlj  as  is  necessary  to  effect  the  pnrpoees  of  the  tmst. 

QUBSTK>N    WHZTHJER    DSBTS    OV    BaNK    HAVS    NOT    BSBN    PaID    AND    DiM* 

CHARGED  is  one  which  »  jury  oonld  readily  comprehend  and  satisfao- 
torily  decide,  in  an  action  brought  by  a  trustee  appointed  on  a  Jndgmeni 
of  forfeiture  against  a  bank  against  a  debtor  of  tiie  bank. 
OlRouiT  Court  has  Ample  Jurisdiction  to  Settle  Account  ov  Trusth 
appointed  on  a  judgment  of  forfeiture  against  a  bank. 

Ebbob.    The  opinion  states  the  case. 

A.  E.  Handy,  8.  8.  Boyd,  J.  Winchester,  and  Oeorge  Oatfumn, 
tor  the  appellant. 

J.  T.  McMurran,  Charge  8.  Terger,  T.  O.  Tapper,  and  Oeorge 
L.  Fader,  contra. 

By  Ck>iirt,  Smith,  0.  J.  A  judgment  of  forfeiture  was  pro- 
nonnced  against  the  late  Commercial  Bank  pf  Natchez  upon  on 
information  in  the  nature  of  a  quo  warranto,  instituted  under 
the  provisions  of  the  statute  regulating  the  mode  of  proceeding 
against  incorporated  banks  for  a  violation  of  their  charters. 

William  Robertson  was  appointed  trustee,  and  as  such 
brought  suit  against  the  plaintiffs  in  error,  on  a  note  made  by 
their  testator,  which  was  the  property  of  the  dissolved  corpora- 
tion, at  the  time  when  the  judgment  of  forfeiture  was  rendered. 

The  demurrer  to  the  second  and  third  pleas  of  the  defendants 
in  the  court  below  presents  the  questions  which  it  becomes  our 
duty  to  investigate.  For  the  present,  we  will  direct  our  atten- 
tion to  that  which  arises  on  the  demurrer  to  the  second  plea. 
In  its  general  form,  the  question  thus  raised  is  this :  Had 
Robertson,  the  trustee,  title  to  sue  ?  Gould  he  maintain  an 
action  on  the  note  ? 

In  the  discussion  of  this  proposition,  two  points  of  inquiry 
naturally  suggest  themselves :  1.  Whether  a  full  payment  of  the 
debts  due  by  the  bank,  at  the  date  of  its  dissolution,  or  the  col- 
lection from  the  assets  of  an  amount  of  money  sufficient  for  that 
purpose  by  the  trustee,  was  a  full  and  complete  execution  of  his 
trust,  whereby  he  hecsune  functus  officio;  2.  Whether  the  trusts 
which  had  vested  in  Robertson  were,  in  reality,  terminated  by 
the  payment  of  the  whole  of  the  debts  of  the  bank,  or  by  the 
collection  of  funds  by  him  sufficient  for  that  purpose,  such  mat- 
ter constituted  the  basis  of  a  valid  defense,  of  which  the  defend- 
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ants  "below  had  a  right  to  avail  themselT68  in  bar  of  a  re- 
covery? 

1.  The  effects  or  consequences  at  common  law  of  a  judgment 
of  forfeiture',  rendered  against  a  corporation,  have  been  materi- 
ally modified  by  the  legislation  of  this  state.  Hence,  to  enable 
us  to  respond  to  the  first  inquiry  a  distinct  perception,  as  weU 
of  the  consequences  which  followed  at  common  law  upon  a 
judgment  of  forfeiture  against  a  corporation,  as  of  the  changes 
produced  by  the  statutes  of  our  own  state,  is  essential. 

The  elementary  books  and  the  numerous  cases  decided  are 
uniform  in  their  language  in  regard  to  the  consequences  result- 
ing from  the  dissolution  of  a  corporation.  They  held  thai  upon 
the  death  of  a  corporation,  all  its  real  estate  remaining  unsold 
reverts  back  to  the  original  grantor  and  his  heirs.  The  debts 
due  to  and  from  the  corporation  are  all  extinguished.  Neither 
the  stockholders,  nor  the  directors,  nor  trustees  of  the  corpora- 
tion, can  recover  those  debts,  or  be  chargeable  with  them  in 
their  natural  character.  All  the  personal  estate  of  the  corpora- 
tion vests  in  the  crown,  with  us  in  the  people  of  the  state,  as 
succeeding,  in  this  respect,  to  the  rights  and  prerogatives  of  the 
king:  Ck>.  Lit.  13  b;  1  Bla.  Com.  484;  Angell  &  Ames  on  Ck>rp. 
613;  Mayor  etc.  of  Colchester  v.  Seabtr,  3  Burr.  1868;  Commercial 
Bank  v.  Lockmood,  2  Harr.  (Del.)  8;  State  Bank  v.  State,  1  Blackf. 
283  [12  Am.  Dec.  234];  Fox  v.  Borah,  1  Ired.  Eq.  368  [36  Am. 
Dec.  48];  2  Kent's  Com.  309. 

This  we  tmderstand  to  be  the  settled  doctrine  of  this  court. 
It  was  said  by  the  late  learned  chief  justice,  in  delivering  the 
opinion  of  the  court,  in  the  case  of  the  Commercial  Bank  of 
Natchez  v.  Chambers,  8  Smed.  &  M.  9,  it  has  been  urged  "  in 
argument  with  much  plausibility,  that  even  without  the  inter- 
position of  the  legislature,  the  debts  due  to  and  from  the  bank 
would  have  survived  its  dissolution;  that  these  commercial  cor- 
porations should  be  regarded  as  partnerships,  and  the  fund  or 
property  owned  by  them  a  trust  fund  which  equity  would  ap- 
propriate to  the  payment  of  their  debts.  The  current  of  decis- 
ions seems  to  have  fallen  into  a  different  channel,  and  it  may 
now  be  regarded  as  the  settled  doctrine,  that  on  the  dissolution 
of  a  banking  corporation,  the  debts  due  to  and  from' it  are  ex- 
tinguished; not  by  an  implied  condition  in  the  contract,  but 
from  necessity,  because  there  is  no  person  in  whose  favor  or 
against  whom  they  can  be  enforced." 

Following  the  suggestion  to  which  the  remarks  above  quoted 
are  a  reply,  counsel  upon  the  argument  of  this  cause  assumed, 
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find  baTe  Bustained  the  assumption  ^i\h  great  ingenuity,  that 
the  obligation  of  contracts  entered  into  by  a  corporation  does 
not  cease  upon  its  dissolution,  but  continues  unimpaired.  And 
the  reason  assigned  -svhj  thej  can  not  be  enforced  is  this,  there 
is  no  person  appointed  in  whom  the  legal  title  vests.  In  other 
T^ords,  that  the  contracts  continue  in  force,  but  the  remedy  has 
been  lost  by  the  dissolution  of  the  corporation. 

We  do  not  assent  to  the  proposition,  and  believe  it  to  be  un- 
fiustained  by  authority.  There  is  an  obvious  distinction  between 
mere  credits  or  debts  due  by  contract  xmaccompanied  with  a 
lien  upon  property,  either  general  or  special,  and  real  estate,  and 
goods  and  chattels.  The  latter  are  matters  of  substance. 
They  have  not  merely  an  ideal  being,  but  an  actual  existence; 
hence  they  may  subsist  independent  of  any  ownership,  either 
in  being  or  expectancy.  As  it  is  not  essential  to  their  existence 
that  there  should  be  an  owner,  they  are  not  annihilated  by  the 
extinction  of  the  corporation  to  which  they  previously  be- 
longed, but  pass  upon  its  dissolution  into  the  hands  of  those 
who  may  take  them.  ''As  they  retain  their  being  and  remain 
the  subjects  of  occupancy  and  possession,  the  grantor  of  the 
land  can  lay  hold  of  them,  and  the  state,  through  its  proper 
agent,  can  take  possession  of  the  goods  and  chattels  which  be- 
longed to  such  corporation.  But  such  is  not  the  condition  or 
character  of  debts  owing  to  such  corporation;  they  are  merely 
rights  which  rest  in  action — they  have  an  ideal  but  not  an 
actual  existence — ^they  are  neither  tangible  nor  the  subjects  of 
occupancy  or  possession:"  Commercial  Bank  v.  Lochwood,  2 
Harr.  (Del.)  13.  A  debtor  and  a  creditor  ore  essential  to  the 
very  existence  of  a  debt.  There  can  be  neither  a  debt  nor  an 
obligation  without  there  be  in  actual  being  or  in  expectancy, 
with  a  legal  possibility  of  an  actual  existence,  a  person  by  whom 
the  debt  may  be  paid  or  the  duty  performed,  as  well  as  a  per- 
son who  may  receive  the  payment  of  the  debt,  or  accept  the 
performance  of  the  obligation.  "Wherever,  therefore,  the  payor 
or  payee,  the  debtor  or  the  creditor,  or  the  person  by  whom  a 
duty  is  to  be  performed,  or  who  is  to  accept  the  thing  which  is 
to  be  done,  ceases  to  exist  without  a  representative,  or  the  legal 
possibility  of  a  representative,  the  debt  or  obligation  ceases  to 
exist,  and  the  obligation  of  payment  or  performance  is  forever 
at  an  end. 

The  case  above  referred  to,  of  the  Commercial  Bank  of  Natchez 
V.  Chambers^  8  Smed.  &,  M.  9,  is  cited  to  show  that  the  obliga* 
tion  of  the  contracts  of  a  dissolved  corporation  survives  its  dis- 


Digitized  by  VjOOQIC 


172  CiOULTER  V.  ROBEBTSON.  [MIs^ 

solution.  The  passage  quoted  from  the  ox>imon  in  that  case 
distinctlj  announces  the  principle  as  the  settled  doctrine  of  our 
courts,  that  the  debts  due  to  and  bj  a  corporation  upon  its 
dissolution  are  extinguished.  Not  such  is  the  condition  of  a 
debt  where  the  debtor  and  creditor  suryive,  but  which  has  been 
barred  by  the  statute  of  limitations.  The  legal  remedy  has 
been  lost,  but  the  moral  right  to  demand  payment  and  the  obli* 
gation  to  pay  remain.  If  the  effect  of  the  statute  of  limitations 
were  held  to  extinguish  the  right  as  well  as  to  bar  the  remedy, 
it  is  manifest  that  a  subsequent  promise  to  pay  the  debt  would 
be  void  for  want  of  consideration;  for  it  must  be  perfectly 
immaterial  whether,  if  a  right  or  debt  is  extinguished,  the  effect 
is  produced  by  a  statute  bar,  the  civil  or  natural  death  of  one 
of  the  parties  to  the  contract,  or  by  a  payment  itself. 

The  case  of  Mumma  t.  The  Potomac  Company^  8  Pet.  281,  has 
been  cited  for  the  same  purpose.  Mumma,  the  plaintiff  in  that 
case,  was  a  judgment  creditor  of  the  Potomac  Company,  and 
after  its  dissolution,  which  was  effected  by  a  surrender  of  its 
charter,  issued  out  a  writ  of  scire  fadaa  to  revive  his  judgment. 
The  questions  presented  by  the  record  in  that  case  were:  1. 
Whether  the  corporate  existence  of  the  company  was  not  de* 
stroyed,  so  as  to  defeat  the  rights  and  remedies  of  its  creditors. 
2.  Whether  the  deed  of  surrender  did  not  violate  the  contracts 
of  the  company,  and  whether  the  legislative  acts  of  Virginia  and 
Maiyland,  though  confirmed  by  the  act  of  congress,  were  not 
on  that  account  void.  Both  questions  were  decided  against 
Mumma,  and  Judge  Stoxy,  who  delivered  the  opinion  of  the 
court,  in  discussing  the  second  point  says:  "  The  obligation  of 
those  contracts  [the  contracts  of  the  defunct  corporation]  sur- 
vives, and  the  creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  corporation  which  has  not  passed 
into  the  hands  of  bona  fide  purchasers,  but  is  still  held  in  trust 
for  the  company  or  the  stockholders  thereof,  at  the  time  of  its 
dissolution,  in  any  mode  permitted  by  the  local  laws."  This 
case  was  cited  in  the  opinion  of  this  court  in  NeviU  v.  TJie  Fori 
Gibson  Bank,  6  Smed.  &,  M.  513,  and  appears  to  have  been  re- 
garded as  an  authority  in  support  of  the  position  that  the  obliga- 
tion of  contracts  entered  into  by  and  with  corporations  survives 
their  dissolution.  We  think  upon  examination  it  will  be  per- 
ceived that  the  import  of  the  decision  was  misunderstood,  and 
that  Judge  Stoxy  was  very  far  from  intending  to  intimate  that, 
according  to  the  common  law,  upon  the  dissolution  of  a  coipo- 
ration  the  debts  due  to  and  by  it  would  not  be  extinguished. 
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The  pleadings  in  that  case  showed  that  the  Potomao  Com« 
panj,  in  pursuance  and  in  execution  of  the  provisions  of  the 
charter  of  the  Chesapeake  and  Ohio  Canal  Company,  chartered 
by  the  states  of  Maryland,  Virginia,  and  by  the  congress  of  the 
United  States,  had  conveyed  in  due  form  of  law  to  the  said 
company  all  of  its  property,  rights,  tod  privileges  of  every 
description  whatever;  and  had  also,  in  due  form,  made  a 
surrender  of  its  charter;  which  transfer  and  surrender  was 
accepted  by  the  Chesapeake  and  Ohio  company.  The  acts  in- 
corporating this  latter  company  distinctly  show  that  the  assign- 
ment or  conveyance  was  for  the  benefit  of  its  creditors  and 
stockholders.  Upon  the  acceptance  of  the  transfer,  an  equita- 
ble lien  attached  to  the  property  assigned  in  the  hands  of  the 
Chesapeake  and  Ohio  Canal  Company  in  favor  of  the  cred- 
itors of  the  former  company;  whose  debts  or  claims  against 
it  were  thus  preserved  from  extinguishment  by  the  provisions 
of  the  acts  creating  the  charter  of  the  Chesapeake  and  Ohio 
Canal  Company,  and  providing  for  the  transfer.  Hence,  it 
was  very  properly  said  by  the  distinguished  judge,  that  ''  the 
creditors  of  the  Potomac  Company  might  enforce  their  claims 
against  any  property  belonging  to  the  corporation  which  had 
not  passed  into  the  hands  of  bona  Jide  purchasers;  but  was  still 
held  in  trust  for  the  company,  or  the  stockholders  thereof,  at 
the  time  of  its  dissolution,  in  any  mode  permitted  by  the  local 
law."  Besides,  the  twelfth  section  of  the  act  incorporating  the 
Chesapeake  and  Ohio  Canal  Company  makes  it  the  duty  of  the 
president  and  directors  of  that  company,  so  long  as  there  shall 
be  and  remain  any  creditor  of  the  Potomao  company  who  shall 
not  have  vested  his  demand  against  the  same  in  the  stock  of  the 
Chesapeake  and  Ohio  Canal  Comx)any  (which  the  act  enables 
him  to  do),  to  pay  such  creditor  or  creditors  annually  such  divi- 
dend or  proportion  of  the  net  amount  of  the  revenues  of  the 
Potomac  Company,  on  an  average  of  the  last  five  years  preced- 
ing the  organization  of  the  said  Chesapeake  and  Ohio  Canal 
Company,  as  the  demand  of  the  said  creditor  or  creditors  at 
that  time  may  bear  to  the  whole  debt  of  one  hundred  and  seventy- 
five  thousand  eight  hundred  dollars  [the  supposed  aggregate 
amount  of  the  debt  of  the  Potomac  Company]."  "  So  that," 
continues  the  judge,  ''  here  is  provided  an  equitable  mode  of 
distributing  the  assets  of  the  company  among  its  creditors,  by 
an  apportionment  of  its  revenues,  in  the  only  mode  in  which  it 
could  be  practically  done  upon  its  dissolution."  In  fact,  the 
legal  title  of  the  whole  property  of  the  Potomao  Company  vested 
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in  the  Chesapeake  and  Ohio  Canal  Company,  upon  the  terms 
prescribed  by  the  charter,  who  held  it  in  trust  for  the  creditors 
and  stockholders,  whose  interests  were  looked  to  in  making  the 
arrangement.  The  case  was  not  materiaUy  different  in  princi- 
ple from  an  ordinary  assignment  by  a  corporation  of  its  effects, 
for  the  payment  of  subsisting  debts  against  it,  and  when,  after 
the  assignment,  its  corporate  existence  was  terminated  by  either 
a  surrender,  a  judicial  forfeiture,  or  by  the  lapse  of  time. 

The  decision  in  the  case  of  Bleakney  v.  The  Farmer^  and  Me- 
chanics'  Bank  of  GreencaaUe,  17  Seig.  &  B.  65  [17  Am.  Dec. 
635],  was  cited  and  relied  on  as  authority  upon  the  same  point. 
Upon  a  careful  examination,  we  have  been  unable  to  perceive 
its  application.  It  appears  that  the  bank  had  omitted  to  pay, 
as  required  by  law,  six  per  cent  to  the  state  on  the  amount  of 
its  dividend  in  November,  1819.  _ 

After  this  default,  the  bank  took  from  Bleakney  the  note  made 
by  him  and  on  which  the  suit  was  brought.  The  defense  was 
based  upon  the  alleged  dissolution  of  the  corporation,  as  having 
been  produced  by  the  failure  to  pay  the  six  per  cent,  upon  the 
amount  of  its  dividend.  It  was  admitted  t^t  the  failure  to  pay 
the  six  per  cent,  was  good  cause  of  fotfeitore;  but  the  forfeiture 
^ad  not  been  judicially  declared.  No  proceeding  for  that  pur- 
pose had  ever  been  instituted  by  the  state;  on  the  contrary,  by 
by  an  act  of  legislation  the  consequences  of  a  forfeiture  were 
in  -pBxt  waived,  and  the  bank  permitted  to  sue  for  and  collect 
the  debts  to  it.  It  is  true  the  act  was  passed  after  the  cause  of 
forfeiture  had  arisen.  But  there  had  been  previous  thereto  no 
judicial  ascertainment  of  that  cause;  of  course  there  had  been 
no  judgment  of  forfeiture  pronoimced  against  the  bank.  Hence 
the  court  very  properly  decided  that  tiie  suit  could  be  main- 
tained by  the  bank,  as  it  is  settled  doctrine  that  a  corporation 
is  not  to  be  deemed  in  law  dissolved  by  any  nonuser  or  misuser 
of  its  franchises,  until  it  has  been  judicially  declared  to  be  so: 
2  Kent's  Com.  312;  Bank  of  Niagara  v.  Johnson,  8  Weod.  645^ 
Angell  &  Ames  on  Corp.  129,  667;  WUde  v.  Jenkins,  A  Paige, 
481;  Buncombe  T.  Co.  v.  McCarson,  1  Dev.  &  B.  L.  306.  And 
this  rule  applies  equally  to  caces  where  it  is  expressly  declared 
by  the  law  or  the  charter  that  a  corporation  shall  be  deemed 
dissolved  upon  the  commission  of  the  acts  which  are  declared 
to  constitute  the  cause  of  forfeiture.  Here,  then,  there  was  no 
actual  forfeiture,  but  only  an  act  committed  which  was  a  cause 
of  forfeiture,  and  which  the  state  alone  had  a  right  to  enforce. 
Hence  there  was  no  survivor  of  the  obligation  of  contracts  after 
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a  dissolution.  It  is  manifest,  if  this  case  can  be  r^farded  as 
deciding  any  principle,  except  that  the  state  may  waive  or  insist 
upon  the  consequences  of  a  forfeiture  of  a  charter,  it  must  be 
held  to  decide,  not  that  the  obligation  of  the  contracts  of  a  de- 
funct banking  corporation  survives  its  extinguishment,  but  after 
a  bank  *'  charter  has  been  forfeited  and  dissolved,"  and  become 
«  unlawful,  and  every  note  taken  by  such  bank  null  and  void," 
it  is  competent  for  the  state,  by  an  act  of  the  legislature,  to 
restore  the  corporation,  and  give  validity  to  contracts  which  are 
void  ab  initio.  We  presume  that  no  such  doctrine  will  be  con- 
tended for  at  this  day. 

2.  Considering  it  conclusively  settied,  that  without  legisla- 
tive interposition  upon  the  dissolution  of  a  banking  corporation, 
the  debts  to  and  by  it  are  extinguished,  we  will  proceed  to  in- 
quire to  what  extent  and  for  what  purposes  the  rules  of  the  com- 
mon law  in  regard  to  that  subject  have  been  modified  by  the 
statute  law  of  the  state. 

The  principal  act  on  this  subject  is  the  statute  passed  on  the 
twentieth  of  July,  1843,  prescribing  the  mode  of  proceeding 
against  incorporated  banks  for  a  violation  of  their  corporate 
franchises:  Hutch.  Dig.  329.  By  the  eighth  section  of  this  stat- 
ute it  is  provided  that  "upon  judgment  of  forfeiture  against 
any  bank  or  banks,  corporation  or  corporations,  person  or  per- 
sons pretending  to  exercise  corporate  powers  in  this  state,  as 
contemplated  by  this  act,  the  debtors  of  such  bank  or  banks,  cor- 
poration or  corporations,  person  or  persons  pretending  to  exer- 
cise corporate  privileges,  shall  not  be  released  by  such  judgment 
from  their  debts  and  liabilities  to  the  same;  but  it  shall  be  the 
duty  of  the  court  rendering  such  judgment  to  appoint  one  or 
more  trustees  to  take  charge  of  the  books  and  assets  of  the  same, 
to  sue  for  and  collect  all  debts  due  such  bank  or  banks,  corpora- 
tion or  corporations,  person  or  persons  pretending  to  exercise 
corporate  powers,  and  to  sell  and  dispose  of  all  property  owned 
by  such  bank  or  banks,  corporation  or  corporations,  person  or 
persons  pretending  to  exercise  corporate  powers,  or  held  by 
others  for  its  or  their  use;  and  the  proceeds  of  the  debts  when 
collected,  and  of  the  property  when  sold,  to  apply  as  may  here- 
after be  directed  by  law  to  the  payment  of  the  debts  of  such 
bank  or  banks,  corporation  or  corporations,  person  or  persons 
pretending  to  exercise  corporate  powers;  provided,  further,  that 
the  notes  of  any  such  bank  or  banks,  corporation  or  corpora- 
tions, or  others  pretending  to  exercise  corporate  powers,  shall 
at  all  times  be  received  in  payment  of  debts  due  the  same." 
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The  principal  alterations,  it  will  be  perceiyecl,  introduced  bj 
ibis  statute,  are,  that  by  a  judgment  of  forfeiture  pronounced 
against  a  banking  corporation,  its  debtors  are  not  released  from 
their  debts.  That  a  trustee  shall  be  appointed  -with  power  to 
sue  for  and  collect  the  debts  due  to  the  dissolved  bank,  and  to 
sell  and  dispose  of  all  other  property  belonging  to  it,  and  that 
the  debts,  when  collected,  and  the  proceeds  of  the  sales  of  the 
property  shall  be  applied  by  the  trustee  to  the  payment  of  its 
debts,  in  the  mode  which  might  thereafter  be  directed  by  law. 

It  is  manifest  that  it  was  the  chief  object  of  the  legislature, 
by  these  alterations  of  the  law  in  regard  to  corporations,  as  it 
then  existed,  to  secure  the  entire  assets  of  a  dissolved,  banking 
corporation  as  a  fund  out  of  which  the  claims  of  its  creditors 
might  be  satisfied. 

**  The  act,  in  effect,"  said  this  court  in  the  case  of  NeviU  v. 
Pwi  CHJbaon  Bank,  6  Smed.  &  M.  518,  'declares  the  assets  of 
the  bank  to  be  a  trust  fund  for  the  payment  of  the  debts,  and 
makes  it  the  duty  of  trustees  to  collect  them.  This  is  a  trust 
which  would  be  enforced  in  a  court  of  equity  without  any  fur- 
ther legislation.  Indeed,  if  the  legislature  were  to  attempt  to 
apply  the  assets  to  any  other  purpose  than  the  payment  of  the 
debts  of  the  corporation,  it  would  transcend  its  constitutional 
limits."  This  view  of  the  subject  was  again  held  in  the  case  of 
the  Commercial  Bank  of  Natchez  v.  Chambers,  8  Id.  49.  These  de- 
cisions very  clearly  indicate  the  opinion  of  this  court  as  to  the 
character  of  the  interest  which  vests  in  the  creditors  of  a  bank- 
ing corporation,  upon  its  dissolution  by  judgment  of  forfeiture, 
and  the  nature  and  extent  of  the  duties  and  the  powers  which 
devolve  upon  and  vest  in  the  trustee.  The  assets  of  the  bank 
are  regarded  as  a  trust  fund,  irrevocably  dedicated  to  the  pay- 
ment of  the  debts  due  by  the  bank  at  the  time  of  its  dissolution. 
The  trustee  to  be  appointed  is  regarded  not  as  a  mere  agent 
whose  authority  may  be  revoked  by  the  legislature;  but  as  hold- 
ing a  position  not  unlike  that  of  a  trustee  appointed  by  contract 

*'  There  is  a  trust  fund,"  says  the  court,  **  a  use  to  which  it  is  to 
be  applied,  and  a  trustee  to  apply  it."  Hence  the  defendant  in 
error  came  into  possession  of  the  assets  of  the  bank,  which  are 
declared  to  be  a  trust  fund  for  the  payment  of  its  creditors,  and 
whether  he  should  be  regarded  as  assuming  a  relation  strictly 
analogous  to  that  of  a  trustee  appointed  by  contract,  or  looked 
upon  in  a  twofold  capacity  as  an  officer  of  the  court  in  which 
the  judgment  of  forfeiture  was  rendered,  appointed  to  execute 
that  judgment,  and  as  an  official  trustee,  charged  by  law  with 
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the  performance  of  certain  duties,  and  clothed  with  the  author* 
itj  requisite  for  that  purpose,  in  either  eyent,  neither  could  his 
power  nor  the  rights  of  the  creditors  be  divested  by  an  act  of 
the  legislature  passed  subsequent  to  the  judgment  of  forfeiture. 
We  may,  therefore,  pass  the  act  of  1846  amending  the  statute 
above  referred  to,  and  proceed  to  an  examination  of  the  ques- 
tion whether  the  stockholders,  as  such,  would  be  entitled  to  the 
surplus,  if  any  should  remain  after  the  payment  of  the  claims 
of  the  creditors. 

We  have  shown  that  the  obligation  of  the  contracts  entered 
into  by  and  with  a  corporation  did  not  surrive  its  dissolution, 
according  to  the  principles  of  the  common  law;  but  that  the 
demands  of  creditors  and  the  rights  of  all  parties  having  an 
interest  in  the  corporate  funds  were  thereby  extinguished. 

If,  therefore,  the  stockholders  have  a  remaining  interest  which 
would  attach  to  the  surplus,  if  any  exist,  it  must  be  by  virtue  of 
the  act  of  1843.  The  right  of  the  stockholders  to  the  surplus  is 
put  upon  three  grounds:  1.  It  is  insisted  that  upon  a  liberal 
and  equitable  construction  of  the  statute,  they  are  entitled  to  it 
as  creditors;  2.  That  as  the  whole  of  the  assets  were  saved  from 
extinction,  and  vested  in  the  trustee,  they  exist  now  in  his 
hands,  subject  to  all  demands  which  existed  anterior  to  the 
judgment;  and,  3.  That  the  obligation  of  the  contracts  does 
not  cease  upon  the  dissolution  of  a  corpibration;  although  they 
can  not  be  enforced,  for  the  reason  that  there  is  no  person  on 
whom  the  legal  title  is  cast.  Hence  it  is  inferred  that  when  the 
trustee  is  appointed,  who  takes  a  legal  title,  a  remedy  is  sup- 
plied, and  the  rights  of  all  parties  may  be  enforced. 

This  last  position  is  based  exclusively  upon  the  idea  that,  in- 
dependent of  any  legislation,  the  rights  of  the  stockholders 
would  have  survived  the  dissolution  of  the  bank.  What  we 
have  above  said  on  this  subject  is  sufScient  answer  thereto,  and 
we  will  pass  to  the  consideration  of  the  question  whether  the 
stockholders,  as  such,  under  the  provisions  of  the  statute,  stand 
in  relation  of  creditors  of  the  bank. 

If  a  stockholder,  as  such,  is  a  creditor,  it  results,  necessarily, 
that  his  stock  is  a  debt  due  by  the  bank.  A  very  slight  exami- 
nation will  show  that  such  a  position  is  absurd  and  untrue. 

A  corporation  is  an  artificial  person  created  by  law;  and  in 
the  case  of  a  banking  corporation,  is  composed  of  the  individu- 
als who  have  become  the  owners  of  the  stock,  each  of  whom  is 
thereby  constituted  a  corporator,  identified  with  and  forming  a 
constituent  part  of  the  corporate  body.    The  stockholders,  as 
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such,  can  not  be  distmguiBbed  from  the  corporation.  Hence, 
where  the  stockholders  and  the  incorporated  company  of  which 
they  are  components  are  spoken  of,  reference  is  invariably  had 
to  one* and  the  same  collection  of  persons:  Verplanck  v.  Mercan" 
tile  Ins.  Co.,  1  Edw.  Ch.  87. 

How  then  can  the  bank  be  the  debtor  of  a  stockholder,  as 
such,  on  account  of  the  stock  which  he  owns  in  it?  Or  how 
can  a  stockholder,  because  he  is  the  joint  owner  of  the  corporate 
fund,  be  a  creditor  of  the  bank,  if  the  stock  of  a  bank  is  a  joint 
or  common  fund,  owned  by  the  stockholders  in  their  corporate 
character,  who,  as  such,  in  the  estimation  of  the  law,  constitute 
but  one  person.  A  debt  is  a  duty  or  obligation  which  one  per- 
son owes  to  another.  The  idea  of  a  debt,  in  the  legal  senses 
necessarily  implies  the  existence  of  two  distinct  persons  or 
bodies — a  debtor  and  a  creditor.  Hence  it  can  not  be  said  with 
greater  propriety  that  the  stockholders  of  a  corporation,  because 
they  are  stockholders,  are  its  creditors,  than  that  the  members 
of  a  partnership  are  creditors  of  the  firm  because  they  are  the 
owners  of  the  partnership  stock. 

The  distinction  between  creditors  and  stockholders  is  recog- 
nized without  exception  in  all  the  books.  In  Angell  &,  Ames  on 
Corporations,  it  is  laid  down  that  the  stockholders  of  an  incor- 
porated company  are  not  the  creditors  of  the  company.  In  the 
case  of  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  84,  which 
contains  a  yexy  distinct  explanation  of  the  relation  existing  be- 
tween a  corporation  eatd  its  stockholders,  it  is  expressly  stated 
that  the  latter  are  not  the  creditors  of  the  corporation. 

It  is  now  the  prevailing  opinion,  that  the  capital  stock  of 
banks  is  a  pledge  or  trust  fund  for  the  payment  of  debts  con- 
tracted by  the  bank.  Beyond  a  doubt,  it  is  a  fund  which  can 
not  rightfully  be  withdrawn  or  diverted  from  that  purpose.  In 
Wood  V.  Lhimmer,  3  Mason,  307,  which  was  read  as  an  author- 
ity to  show  that  the  stockholders  were  creditors  of  the  bank, 
this  view  is  distinctly  taken.  ''During  the  existence  of  the 
corporation,"  says  Justice  Story,  ''it  [the  capital  stock]  is  the 
property  of  the  corporation,  and  can  only  be  applied  according 
to  its  charter;  that  is,  as  a  fund  for  the  payment  of  its  debts, 
upon  the  security  of  which  it  may  discount  and  circulate  notes." 
As  the  capital  stock  is  pledged  for  the  payment  of  debts  con- 
tracted by  the  banks,  upon  a  winding  up  of  its  concerns  the 
creditors  have  a  prior  exclusive  right  to  be  paid  out  of  its  effects, 
as  contradistinguished  from  the  stockholders.  And  upon  that 
ground  the  court  in  this  case  decided  that  dividends  received  by 
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the  stockholders  upon  the  amount  of  their  stock  might  be  fol- 
lowed into  their  hands  and  applied  to  the  payment  of  the  debts. 
This  is  perfectly  inconsistent  vriih  the  idea  that  the  stockholder 
as  such  is  a  creditor,  or  that  the  stock  owned  by  him  is  a  credit 
in  his  favor  and  against  the  bank.  Indeed,  upon  the  principles 
of  common  sense,  as  well  as  upon  authority,  it  would  seem  to 
admit  of  no  doubt  that  the  stockholders,  as  such,  are  not  the 
creditors  of  a  bank. 

But  it  is  insisted  that  we  should  so  construe  the  statute  as  to 
embrace  within  its  provisions  the  rights  of  the  stockholders,  as 
well  as  the  claims  of  the  creditors,  as  such  a  construction  would 
be  promotive  of  a  liberal,  wise,  and  just  policy.  It  is  sufficient 
to  say  that  considerations  of  such  a  character  are  entitled  to 
weight  in  the  construction  of  statutes  only  in  cases  of  doubtful 
interpretation,  and  where  the  meaning  and  intention  of  the 
legislature  appear  to  be  opposed  to  the  literal  import  of  the 
language  of  the  act. 

A  just  as  well  as  an  enlightened  policy  might  have  dictated 
the  propriety  of  shielding  the  stockholders  as  well  as  the  cred- 
itors from  the  common-law  effects  of  a  judgment  of  forfeiture. 
But  such  has  not  been  the  policy  of  our  law.  Until  the  act  of 
1843  was  passed,  as  we  have  seen,  creditors  and  stockholders 
were  equally  affected  by  the  dissolution  of  the  corporation. 
That  act  in  terms  applies  to  the  creditors  only,  and  in  cases 
where  the  dissolution  has  been  produced  by  a  judgment  of  for- 
feiture, leaving  the  effects  of  a  dissolution,  accruing  either  by  a 
surrender  or  by  the  efflux  of  time,  to  the  unmodified  control  of 
the  common  law. 

In  most,  if  not  all  of  the  states,  except  the  state  of  Missis- 
sippi, in  which  the  legislature  has  deemed  it  expedient  to  repeal 
or  modify  the  principles  of  the  common  law  which  apply  on  the 
dissolution  of  a  banking  corporation  produced  by  a  judgment 
of  forfeiture,  express  provision  has  been  made  by  which  the 
stockholders  may  take  the  .surplus  after  the  payment  of  debts. 
In  this  state  a  different  course  has  been  pursued.  The  claims 
of  the  creditors  are  expressly  protected,  but  not  a  word  is  said 
in  regard  to  the  interests  of  the  stockholders.  This  circum- 
stance is  strongly  indicative  of  the  intention  of  the  legislature. 
It  leaves  little  ground  to  doubt  that  it  was  the  intention  of  the 
legislature  to  leave  them  to  their  fate,  under  the  law  as  it  had 
previously  existed. 

If  the  stockholders  were  not  personally  irresponsible  for  the 
debts  of  the  bank,  it  would  nevertheless  be  exceedingly  unjust 
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to  permit  ihem  to  share  the  assets  of  a  def  tmot  and  insolTent 
corporation  on  equal  terms  with  those  who  are,  in  a  strict  legal 
sense  of  the  term,  the  creditors.  But  such  a  result  would  in- 
eyitablj  follow,  if  the  stockholders,  under  the  act,  were  held  to 
occupy  that  relation.  It  can  not  be  doubted  that  this  would  be 
the  case,  as  the  saying  in  the  statute  is  for  the  creditors  gener- 
ally, without  distinction  or  classification.  They  would  all  stand 
on  the  same  platform. 

Upon  the  whole,  we  do  not  think  that  it  was  the  intention  of 
the  legislature  to  keep  the  debts  alive  for  the  benefit  of  the 
stockholders. 

We  now  proceed  to  the  consideration  of  the  next  assumption 
upon  which  it  is  maintained  that  the  rights  of  the  stockholders 
survived  the  dissolution  of  the  corporation,  and  attach  to  the  sur- 
plus in  the  hands  of  the  trustee.  We  have  above  endeavored  to 
show  that  the  obligation  of  the  contracts  does  not  survive;  in 
other  words,  that  the  rights  and  liabilities  of  all  parties,  cred- 
itors, debtors,  and  stockholders,  become  totally  extinguished 
upon  the  civil  death  of  a  corporation.  We  have  also  seen  that 
the  contracts  of  the  debtors  and  creditors  by  the  act  of  1848 
were  preserved  from  extinction,  and  that  the  entire  assets  of  the 
bank  constituted  a  trust  fund,  dedicated  to  the  payment  of  the 
debts.  We  have  also  seen  that  the  contracts  of  the  debtors  and 
creditors  by  the  act  of  1843  are  preserved  from  extinction,  and 
that  the  entire  assets  of  the  bank  were  established  as  a  trust 
fund  dedicated  to  the  payment  of  the  debts.  We  have  likewise 
endeavored  to  prove  that  under  the  operation  of  the  statute  any 
right  in  the  stockholders  to  the  surplus  did  not  survive,  either 
by  an  express  provision  for  that  purpose,  or  as  embraced  under 
the  head  of  claims  of  creditors. 

We  have  next  to  ascertain  whether  the  rights  of  the  stock- 
holders, independent  of  any  legislation  for  that  purpose,  at- 
tached to  the  fund  as  necessarily  incident  upon  the  preservation 
of  the  assets  and  the  appointment  of  a  trustee. 

It  is  obvious  that  this  position  and  the  argument  in  support 
of  it  proceed  upon  the  supposition  that  there  was  a  right  in  the 
stockholders  unaffected  by  the  judgment  of  forfeiture.  If  so, 
it  undoubtedly  attached.  The  true  question  then  is.  Did  the 
right  survive  under  the  operation  of  the  act  of  1843  ? 

It  will  not  be  contended  that  the  legislature  had  not  the  power 
to  repeal,  in  whole  or  in  part,  the  consequences  of  a  judicial 
forfeiture.  One  of  these  consequences,  as  we  have  seen,  was  at 
common  law  the  total  extinguishment  of  the  interestof  the  stock- 
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holders  in  the  corporate  property.  The  question  then  is,  Has 
the  statute  remitted  that  consequence,  or  repealed  that  principle 
of  the  common  law  by  which  it  was  produced?  If  it  has  not, 
by  express  enactment  or  necessaiy  implication,  then  we  must 
regard  it  as  still  in  force.  We  have  above  remarked  that  there 
is  no  express  provision  which  saved  the  rights  of  the  stockhold- 
ers, nor  anything  by  which  we  could  infer  that  such  was  the 
clear  intention  of  the  legislature,  though  not  embraced  in  the 
language  of  the  statute. 

In  coming  to  this  conclusion,  we  have  followed,  as  we  believe, 
the  previous  and  deliberate  adjudications  of  this  court.  In  the 
case  of  the  Commercial  Bank  of  NaicJiet  v.  Chambers,  referring 
to  the  case  of  NeviU  v.  Port  CHbson  Bank,  supra,  the  late 
chief  justice  of  this  court  said:  ''  We  also  decided  that  the  act, 
in  effect,  declared  the  assets  to  be  a  trust  fund  for  the  payment 
of  debts  which  would  be  enforced  in  a  court  of  equity,  without 
any  further  legislation;  and  that,  if  the  legislature  were  to  at- 
tempt to  apply  them  to  any  other  purpose  than  the  payment  of 
the  debts  of  the  corporation,  it  would  transcend  its  constitu- 
tional limits.  We  still  adhere  to  this  construction  of  the  act." 
Again,  in  the  same  case:  <'  When  a  trustee  is  once  appointed  he 
is  amenable  to  the  judicial  authority  only.  A  court  of  chancery 
may  remove  him  for  an  abuse  of  the  trust,  or  compel  him  to 
perform  it.  The  title  of  the  creditors  is  equally  clear.  It  re- 
sulted, as  a  necessary  consequence,  from  the  declaration  that 
the  debts  due  the  bank  should  not  be  extinguished,  and  that  a 
trustee  should  be  appointed  to  receive  them.  It  was  recognized 
and  strengthened  by  the  declaration  that  the  trustee  should 
apply  the  proceeds  to  the  payment  of  the  debts  of  the  bank. 
Although  the  act  does  not,  in  so  many  words,  say  that  the  debts 
due  from  the  banks  shall  not  be  extinguished,  yet  this  is  the 
necessaiy  consequence  of  what  is  said.  The  debts  due  the  bank 
could  have  been  kept  alive  for  no  other  purpose;  and  besides, 
the  declaration  that  the  funds  should  be  applied  to  the  payment 
of  debts  necessarily  kept  the  claims  of  creditors  in  existence  to 
receive  the  fund.  So  it  is,  too,  with  regard  to  the  property;  the 
intention  was  to  save  all  for  the  creditors,  as  the  property  was 
to  be  converted  into  money." 

It  has  been  urged,  that  neither  in  the  case  against  Chambers 
nor  in  NeviU  v.  Port  Gibson  Bank,  supra,  was  there  a  direct  adju- 
dication upon  the  right  of  stockholders  to  the  surplus.  This  is 
true.  There  was  no  express  reference  made  to  that  subject  in 
either  case;  and  it  is  difficult  to  account  for  the  silence  of  the 
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court,  except  upon  the  supposition  that  no  such  right  was  be* 
lieyed  to  exist;  for,  undoubtedly,  the  subject  was  brought  to  the 
mind  of  the  court  in  both  cases;  particularly  in  the  Chambers 
case,  in  which  the  principal  question  was  whether,  under  the  act 
of  1843,  and  by  the  judgment  of  forfeiture  against  the  Commer- 
cial Bank  of  Natchez,  rights  had  not  vested  which  it  was  incompe- 
tent for  the  legislature  to  divest.  In  that  case  the  broad  ground 
was  taken  by  the  counsel,  that  the  common-hiw  effect  of  a  for- 
feiture did  not  apply  to  trading  or  banking  corporations,  which 
should  be  regarded  in  the  light  of  commercial  partnerships. 
Hence,  that  the  principles  which  would  govern  the  contracts 
and  rights  of  parties  interested  in  the  property  of  a  partnership 
would  apply  upon  the  dissolution  of  a  banking  corporation. 
This  position  received  the  particular  notice  of  the  court.  The 
question  was.  What  were  the  rights,  and  in  whom  were  they 
vested,  by  the  judgment,  under  the  hiw?  In  examining  the 
point  as  to  the  parties  in  whom  rights  wer6  vested,  if  any  were 
indeed  vested  in  the  stockholders,  it  is  difficult  to  imagine  how 
such  fact  escaped  the  attention  of  the  court.  And  if  it  did  not, 
it  is  more  difficult  to  conceive  why  it  was  not  noticed;  for,  as  a 
matter  of  principle,  it  was  quite  as  important  that  rights  were 
vested  in  the  stockholders  as  in  the  creditors.  We  can  not, 
therefore,  doubt  that  where  the  court  held  that  there  could  have 
been  no  other  purpose  in  keeping  the  debts  alive  than  for  the 
payment  of  the  debts  of  the  l^mk;  that  the  assets  of  the  bank 
were,  in  effect,  constituted  a  trust  fund  for  that  purpose,  and 
that  an  attempt  by  the  legislature  to  apply  them  to  any  other 
purpose  than  the  payment  of  the  debts  would  be  a  transcending 
of  their  constitutional  authority — ^they  intended,  with  a  full  view 
of  the  subject,  to  decide  that  the  creditors  were  the  only  parties 
whose  rights  were  saved  by  the  operation  of  the  act.  At  all 
events,  in  yielding  our  assent  to  what  we  believe  to  be  the  pre- 
vious deliberate  judgment  of  this  court,  we  do  so,  not  only  on 
the  principle  which  invests  the  solemn  adjudications  of  this 
court  with  a  commanding  authority,  but  from  a  conviction,  after 
a  patient  examination,  of  its  correctness. 

Much  was  said  on  the  argument  with  regard  to  the  impolicy 
and  injustice  of  the  rule  at  common  law  which  regulates  the 
effect  of  a  judgment  of  forfeiture.  It  is  probably  true  that  this 
ancient  rule  is  unsuited  to  the  present  altered  condition  of 
things,  and  in  utter  hostility  to  the  more  enlightened  spirit  of 
the  age.  Hence,  that  it  should  give  way  to  rules  better  suited 
to  the  emergent  interests  of  society,  and  consequently  more  in 
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accordance  -with  the  principles  of  an  enlightened  jurisprudence. 
But  the  subject  has  been  before  the  legislature,  who  have 
decided  it  expedient  to  modify  the  rule  in  regard  to  the  cred- 
itors and  debtors  of  a  bank;  but  have  left  the  stockholders  to 
their  fate  at  common  law.  We  are  called  upon  neither  to 
approve  nor  to  condemn  their  course.  Our  business  and  oui 
duty  here  are  to  give  to  the  laws  which  we  ore  required  to 
administer  their  just  construction,  and  to  apply  them  accord- 
ingly. We  are  always  satisfied  whenever  we  can  effect  this 
purpose,  and  cheerfully  concede  to  another  branch  of  the  gov- 
ernment the  exclusive  right  to  decide  upon  their  policy  or 
impolicy. 

Having  seen  what  were  the  consequences  which  followed  at 
common  law  upon  the  dissolution  of  a  corporation,  and  having 
ascertained  how  far  they  have  been  modified  or  repealed,  we 
proceed  to  the  consideration  of  the  question  which  constitutes 
the  first  branch  of  our  inquiry,  to  vrit,  whether  the  payment  of 
the  debts,  or  the  realization  from  the  assets  of  the  bank  of  suffi- 
cient funds  for  that  purpose  by  the  trustee,  was  a  full  and  com- 
plete execution  of  his  trust,  whereby  he  became  functtis  officio. 

The  whole  of  the  assets  of  the  bank,  consisting  of  credits  or 
debts  due  to  it,  chattels  and  real  estate,  upon  the  rendition  of 
the  judgment  of  forfeiture,  became  a  trust  fund  for  the  sole 
purpose  of  paying  the  debts  due  by  the  bank  at  the  time  of  its 
dissolution.  The  debts  were  to  be  collected,  and  the  property 
of  all  descriptions  was  to  be  sold  and  applied  to  that  purpose. 
The  defendant  in  error,  under  the  appellation  of  *'  trustee,"  was 
appointed  under  the  act  to  perform  these  duties,  or  to  execute 
the  trust  thus  created  in  favor  of  the  creditors.  His  character 
and  duties  have  been  assimilated  to  those  of  a  trustee  appointed 
by  contract;  but  it  is  not  important  to  determine  whether  he 
should  be  regarded  in  that  light,  or  rather  as  an  officer  of  the 
court  for  certain  purposes,  and  as  a  special  statutoxy  trustee 
appointed  by  the  court,  whose  authority  and  duties  ore  dis- 
tinctly defined  in  the  statute.  Nor  is  it  very  material  to  de- 
termine whether,  in  a  strictly  technical  sense,  the  legal  title  to 
the  property  of  the  bank,  real  and  personal,  vested  in  the 
trustee  on  his  appointment,  or  whether  the  interest  and  title 
which  did  in  fact  vest,  more  resembled  that  of  a  sheriff  in  refer- 
ence to  chattels  and  lands,  arising  by  reason  of  a  levy  of  an 
execution,  or  of  a  receiver  appointed  to  take  charge  of  and  ad- 
minister a  particular  fund  for  specific  purposes;  as  it  is  not 
contended  that  whatever  was  the  character  of  the  estate  acquired 
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by  the  irastee  in  the  assets,  his  authority  was  not  amply  sniB- 
cient  to  a  full  execution  of  the  trust;  and  as  it  is  not  peroeiyed 
that  a  different  rule  would  be  applicable  in  either  case,  in  order 
to  test  the  continuance  of  his  authority. 

At  this  point,  then,  the  inquiry  is,  Can  the  trustee,  thus  con- 
stituted, having  paid  off  and  discharged  the  whole  of  the  debts 
of  the  bank,  sue  for  and  recover  the  debts  which  were  due  to  it, 
and  which  are  still  outstanding  and  unpaid  ?  We  answer,  that 
he  can  not;  that  his  power  to  sue  was  terminated  by  the  execu- 
tion of  his  trust,  which  was  fully  performed  when  the  demand 
of  the  last  creditor  was  paid.  This  conclusion  seems  to  follow 
from  the  very  powers  and  character  of  the  trustee.  The  assets 
of  the  bank,  by  the  judgment  of  forfeiture,  become  a  trust  fund, 
constituted  for  the  sole  purpose  of  paying  the  debts  of  the  bank. 
The  trustee  was  appointed  to  execute  the  trust.  In  regard  to 
the  trust  property,  he  took  either  a  naked  power  or  the  legal 
estate  without  any  beneficial  interest  whatever.  When  the  debts 
were  all  paid,  there  was  no  remaining  purpose  or  object  for 
which  his  authority  could  be  exercised.  The  trust  having  been 
fully  performed,  the  objects  for  which  his  powers  were  conferred 
having  been  accomplished,  it  would  seem,  upon  the  plain  prin- 
ciples of  common  sense,  that  his  authority  should  also  be  at  an 
end. 

Again,  by  the  dissolution  of  the  bank,  all  remedy  by  action 
against  it  was  lost;  but  the  statute,  by  providing  a  trustee  who 
should  take  charge  of  its  effects  and  hold  them  in  trust  for  the 
benefit  of  the  creditors,  furnished  a  means  by  which  the  creditors 
to  the  extent  of  the  assets,  might  obtain  satisfaction  of  their 
demands.  In  effect,  by  the  appointment  of  the  trustee  with  his 
duties  and  powers,  a  remedy  was  supplied  to  the  creditors  by 
which  their  claims  might  be  enforced  against  the  debtors  and 
property  of  the  defunct  bank.  Hence,  when  their  last  demand 
was  paid  off  and  discharged,  the  remaining  debtors  were  released, 
not  by  reason  of  the  judgment  of  forfeiture,  for  that  effect  was 
prevented  by  the  statute;  but  because  there  was  no  person  who 
had  a  right  to  demand  payment.  The  creditors  could  not  re- 
quire the  application  of  the  remedy,  for  they  ha&  no  rights  to 
enforce.  Nor  could  the  trustee  rightfully  sue  for  the  remaining 
debts,  because  he  had  no  beneficial  interest;  and  because  it 
would  be  in  the  last  degree  absurd  to  permit  him  to  employ  his 
naked  legal  title  for  the  collection  of  money  to  which  neither 
himself,  his  cestui  que  trust,  nor  anybody  else  would  be  entitled: 
Fax  V.  Horah,  1  Ired.  Eq.  858  [36  Am.  Dec.  48). 
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It  is  also  clear,  upon  the  authority  of  cases  decided,  that  the 
right  of  the  trustee  at  law  and  in  equity  to  sue  for  and  collect 
the  claims  outstanding  when  the  debts  were  paid,  ceased  to 
exist. 

It  is  a  general  rule  in  all  cases  where  it  is  doubtful  what 
estate  the  trustees  haye  in  them,  that  the  trustee  is  presumed  to 
take  an  estate  large  enough  to  enable  him  to  accomplish  the 
purposes  of  the  trust.  Hence,  where  the  estate  arises  by  im- 
plication alone,  a  fee  will  be  implied  when  there  are  trusts  to  be 
performed  which  require  the  trustee  to  be  invested  with  an 
estate  in  fee  in  order  to  enable  him  to  efiEectuate  them:  !Drent  t. 
Banning,  7  East,  97;  OcUes  ex  dem,  MarJcham  v.  Coohe,  3  Burr. 
1684.  This  is  the  general  rule  as  to  the  character  or  extent  of 
the  estate,  where,  by  the  terms  employed,  it  is  left  uncertain 
what  estate  had  vested. 

But  on  the  other  hand,  the  trustee  will  never,  by  construc- 
tion, be  held  to  take  a  greater  estate  than  the  nature  of  the  trust 
demands:  Doe  ex  dem,  Whiie  v.  Simpsoriy  5  East,  162;  Doe  ex 
dem.  Woodcock  v.  Barihrop,  6  Taunt.  883.  And  even  when  a 
greater  estate  than  is  necessary  for  performance  of  their  trust 
is  devised  to  trustees,  and  there  are  uses  limited  upon  that  trust 
which  may  be  executed  by  the  statute,  they  will  be  construed  to 
be  executed  in  remainder,  a  particular  estate  only  abiding  in  the 
trustees.  This  rule  is  recognized  in  the  case  above  cited  from 
East,  where  it  is  said  by  Lord  Ellenborough  that  when  the  pur- 
poses of  a  trust  can  be  answered  by  a  less  estate  than  a  fee  simple, 
a  greater  estate  than  is  sufficient  to  answer  such  purposes  shall 
not  be  permitted  to  pass  to  the  trustee;  but  that  the  uses  in  re- 
mainder, limited  on  such  lesser  estate  so  given  to  them,  shall 
be  executed  by  the  statute:  Doe  ex  dem.  Compere  v.  Hicks,  7 
T.  R.  433;  Curiis  v.  Price,  12  Ves.  89. 

Apply  the  doctrine  recognized  in  these  cases  to  the  question 
under  examination,  and  it  will  be  clearly  seen  that  the  trustee, 
in  regard  to  the  real  estate,  was  not  vested  with  the  fee. 

The  language  of  the  statute  is,  '*  that  he  shall  sell  the  prop- 
erty owned  by  such  bank."  The  trustee  could,  at  most,  take 
only  a  power  to  sell  and  dispose  of  the  real  property,  because 
such  power  would  be  fully  sufficient  to  enable  him  to  cany  into 
effect  the  purposes  of  the  trust.  His  power  of  sole  is  strictly 
analogous  to  those  of  a  sheriff  or  commissioner  proceeding  to 
sell  by  virtue  of  an  execution  levied  upon  lands,  or  in  pursu- 
ance of  a  judgment  or  decree  of  the  court.  The  trustee  was 
charged  with  the  payment  of  the  debts  out  of  the  assets.     That 
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yraa  his  trust,  and  his  power  of  sale  was  limited  by  the  purpose 
for  which  it  was  granted.  Hence,  when  lands  sufficient  for  the 
payment  of  the  debts  were  sold,  his  farther  power  to  sell  was 
necessarily  at  an  end.  This  principle  is  fully  recognized  in  the 
case  of  Bobinson  v.  Taylor ^  1  Ves.  jun.  44,  when  Lord  Thurlow 
held  that ''  where  properiy  is  given  for  particular  purposes  in 
trust,  nothing  more  is  subject  than  those  purposes  require." 
This  doctrine  is  again  distinctly  recognized  in  CkUty  ▼.  Parker, 
2  Id.  271;  Wrigia  v.  WrigU,  16  Id.  188.  Indeed,  it  is  too 
well  settled  to  require  the  citation  of  authority.  There  is  no 
greater  reason  for  holding  that  the  power  of  sale  would  con- 
tinue in  the  trustee,  after  a  sufficient  amount  to  pay  the  debts 
had  been  realized,  than  there  would  be  for  continuing  in  the 
sheriff  a  right  to  sell  under  an  execution  in  his  hands,  after  the 
judgment  was  satisfied. 

In  regard  to  the  choses  of  the  bank,  this  court  has  decided 
that  the  legal  title  vested  in  the  trustee.  The  grant  of  power  in 
the  statute  was  "  to  sue  for  and  collect  aU  debts  due  the  bank." 
This  was  held  by  implication  to  transfer  the  legal  title,  which 
was  in  the  bank,  and  to  Test  it  in  the  trustee. 

We  have  above  seen  that  a  trustee  will  never  be  construed  to 
take  a  greater  estate  than  is  required  for  the  purposes  of  the 
trust.  Hence,  the  power  over  the  choses  of  the  bank,  or  the 
legal  title  thereto  which  vested  in  the  trustee,  will  not  be  held 
to  be  larger  or  of  greater  extent  than  is  necessary  to  enable  him 
fully  to  cany  into  effect  the  purposes  of  the  trust.  That  trust 
was  the  payment  of  the  debts  of  the  bank.  When  they  have 
been  paid,  there  is  no  longer  a  reason  why  the  implied  legal  es- 
tate of  the  trustee  should  be  held  to  exist.  Like  the  power  to 
sell  and  dispose  of  the  real  estate,  the  right  of  the  trustee  to  sue 
for  and  collect  the  debts,  as  it  would  appear,  should  terminate 
upon  the  payment  of  the  debts  of  the  bank. 

If  there  was  a  resulting  trust  in  favor  of  the  stockholders,  the 
case  would  be  different.  But  we  have  seen  that  their  right  to 
the  surplus  did  not  siuTive  the  forfeiture.  There  can  be  no 
trust  without  a  cestui  que  trusi  entitled  to  take  it.  Hence  there 
could  not  be  a  resulting  trust  in  favor  of  the  stockholder,  for 
the  obvious  reason  that  they  have  no  equities  attaching  to  the 
surplus. 

If,  as  we  have  decided,  the  assets  of  the  bank  are  a  trust  fund 
exclusively  for  the  benefit  of  the  creditors,  and  that  the  stock- 
holders have  no  claim  upon  it  as  creditors,  for  what  purpose,  it 
may  be  asked,  should  the  power  of  the  trustee  to  sue  for  and 
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<»llect  the  outstanding  debts  be  held  still  to  exist?  The  power 
«onld  be  exercised  for  no  rational  purpose,  as  there  would  be 
no  one  entitled  to  the  fund  when  reduced  into  possession  by 
the  trustee.  And  for  this  reason  alone,  it  is  clear  that  a  court 
of  chancery  would  not  compel  the  trustee  to  bring  suit  for  the 
purpose  of  collecting  these  debts. 

This  shows  conclusivelj  that  in  equity  the  authority  of  the 
trustee  to  sue  for  and  collect  the  remaining  debts  would  be  con- 
sidered at  an  end.  The  case  of  Ibx  ▼.  Horah,  above  cited,  is  a 
decision  in  point.  In  this  case,  where  a  note  was  made  payable 
to  the  cashier  of  the  State  bank,  as  trustee,  for  the  use  and  ben- 
efit of  the  bank,  by  whom  it  was  discounted,  and  the  bank  char- 
ter afterwards  expired  by  its  own  limitation,  before  it  could  be 
collected,  it  was  held,  after  judgment  was  obtained  on  the  note 
by  the  cashier,  that  as  the  bank  in  equity  had  the  sole  right  to 
the  money  secured  by  the  note,  and  as  that  right  had  become 
extinct  by  the  dissolution  of  the  corporation,  that  the  maker  of 
the  note  was  entitled  to  a  perpetual  injunction  to  restrain  the 
collection  of  the  note. 

In  delivering  the  opinion  of  the  court  in  that  case,  Judge 
€raston  said: ''  The  bank  was  in  truth  the  creditor;  the  note  and 
the  judgment  were  but  securities  belonging  to  the  bank,  and 
proper  to  be  enforced  to  compel  payment  to  the  bank  of  what 
was  due  to  it.  No  one  could  rightfully  put  these  securities  in 
use,  but  by  the  expressed  or  presumed  direction  of  the  bank. 
Upon  the  death  of  the  bank,  without  succession  or  representa- 
tive, this  debt  became,  by  law,  as  completely  extinguished  as  it 
could  have  been  by  a  release  from  the  corporation.  While  there 
was  a  debt  and  a  creditor,  the  trustee  could  not  rightfully  en- 
force the  securities  but  for  the  payment  of  the  debt  to  the 
creditor.  After  the  extinguishment  of  the  debt,  he  can  not 
rightfully  enforce  the  securities,  because  there  is  no  debt  to  be 
paid,  and  no  creditor  to  be  satisfied." 

It  is  clear,  then,  in  equity,  that  the  right  or  title  of  the 
trustee  to  sue  after  the  execution  of  his  trust  would  be  con- 
sidered at  an  end. 

At  law,  it  is  the  settled  rule  that  a  trust  estate,  given  for 
specific  purposes,  should  continue  for  so  long  a  period  only 
as  is  necessary  to  effect  the  purposes  of  trust.  In  the  case  of 
Doe  ex  dent.  Player  v.  NichollSy  2  Dow.  &  Ry.  480,  it  was  said  by 
Holroyd,  J.,  **  that  the  rule  of  law  clearly  established  by  several 
of  the  late  cases  shows  that  the  estate  of  trustees,  even  where 
there  are  words  of  inheritance  used,  shall  continue  in  the 
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trustee  no  longer  than  necessaiy  for  the  perfonnance  of  the 
tmst."  The  same  rule  is  recognized  in  Doe  t.  Barthrap,  5 
Taunt.  882,  and  in  Doe  t.  Simp9on,  5  East,  162. 

In  the  case  of  Brown  v.  Weaa^  7  How.  (Miss.)  181,  it  was  de- 
cided by  this  court,  that  where  one  purchased  land  wifli  the 
money  of  another,  and  has  a  conveyance  made  to  himself,  or  has 
been  paid  the  purchase  money  of  land,  and  has  not  conveyed, 
he  is  a  trustee  of  a  satisfied  trust,  and  neither  he  nor  his  heir 
can  recover  upon  his  legal  title  against  the  beneficiary. 

According  to  the  rule  of  law  recognized  in  these  cases,  it  may 
clearly  be  inferred  that  the  estate  of  the  trustee  in  the  assets 
ceased  upon  the  execution  of  his  trust.  This  power  or  authority 
over  the  choses  of  the  bank,  or  in  other  words,  his  title  to  sue 
for  and  collect  them,  could  not  continue  longer  than  was  re- 
quired by  the  purposes  of  the  trust. 

In  modem  times  the  courts  have  been  induced  to  limit  the 
duration  of  estates  vested  in  trustees  by  the  desire  to  prevent 
actions  from  being  defeated  by  technical  objections  of  outstand- 
ing legal  estates:  Jones y.  Co^e,  2  Bayley, 330;  lAptroty.  Holmes^ 
1  Ga.  381. 

A  reason  equally  strong  exists  why  courts  should  discounte- 
nance recoveries  sought  to  be  obtained  upon  mere  naked  legal 
title  in  the  trustee,  where  the  objects  of  his  trust  have  been  fully 
accomplished.  Why  permit  the  owner  of  a  satisfied  trust  to 
recover  upon  his  naked  legal  title,  when,  so  soon  as  he  has  suc- 
ceeded, he  may  be  compelled  to  surrender  his  title  as  well  as 
his  possession?  In  the  case  at  bar,  the  reason  applies  with  very 
great  force.  Why  permit  the  trustee  to  recover  upon  his  legal 
title,  when,  if  the  trust  has  been  satisfied,  he  may  be  enjoined 
by  the  debtors?  Again,  the  trustee  holds  the  property  of  the 
bank  by  legal  assignment,  which  has  been  construed  to  vest 
him  with  the  legal  estate,  for  the  purpose  of  executing  the  trust 
The  trust  being  ended  by  the  payment  of  the  debts,  there  would 
be  no  necessity  for  transferring  the  legal  title.  To  whom  could 
the  legal  title  be  transferred,  if  it  still  existed?  But  it  ceased 
to  exist  in  any  one  when  the  trust  was  performed.  It  became 
extinct  in  the  same  manner  it  was  created,  by  operation  of  law. 

It  is  said  that  if  the  demurrer  be  overruled,  issue  wiU  be 
joined  upon  the  plea  in  the  court  below;  and  it  is  strongly 
urged  as  an  objection,  that  the  court  will  not  be  competent  to 
try  it.  We  do  not  perceive  the  force  of  the  objection.  The 
question  which,  upon  the  issue,  will  be  submitted  to  the  jury, 
is  one  purely  of  fact;  that  is,  whether  the  debts  of  the  bank 
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have  not  been  paid  off  and  discharged.  This  is  certainly  a 
question  which  a  juiy  could  readily  comprehend  and  satisfac- 
torily decide.  The  evidence  might  be  complicated,  but  not 
necessarily  so.  We  can  not  doubt  the  ample  jurisdiction  of  the 
circuit  court  to  settle  the  account  of  the  trustee.  If  that  court 
has  not  the  jurisdiction  for  that  purpose,  no  other  court  has. 
A  court  of  equity  might  incidentally,  in  a  suit  by  a  creditor  of 
the  bank  against  the  trustee,  compel  the  trustee  to  setUe  his 
accounts,  but  it  has  no  direct  supervisory  jurisdiction  over  tiie 
subject. 

Many  of  the  questions  presented  by  the  record  in  this  case 
are  difficult,  and  of  great  importance.  We  have  given  to  them 
the  careful  examination  which  their  importance  and  the  magni- 
tnde  of  the  sum  involved  required,  and  our  conclusion  is,  that 
the  judgment  should  be  reversed,  the  cause  remanded,  and  the 
demurrer  to  the  second  plea  be  overruled  in  the  court  below. 

Another  question  is  presented  by  the  demurrer  to  the  third 
plea  of  the  defendants,  but  upon  that  we  pronounce  no  opin- 
ion. 

CouBTS  havb'Nothiko  to  Do  with  Wisdom,  Soukd  Pouct,  or  Expb- 
DiXNCT  OP  Law:  Winter  y.  Jones,  54  Am.  Dec.  379.  Coorts  have  no  dia> 
pensing  power  over  statates:  Bon  v.  Stai\fordt  51  Id.  142. 

Debts  Dub  to  and  ntoM  Ck>RPORATioN  wkrb  ErnxooisHfiD  on  its  Dis- 
solution »t  oommon  law:  Ilightovoer  v.  ThothUon,  52  Am.  Dec.  412,  aod 
note. 

Lboal  Estats  Convxted  in  Tbust  must  bs  Commxnsubatb  with  Tbust: 
Onuld  Y.  Lamb,  i5  Am.  Dec.  187. 


Webb  v.  Miller. 

[24  Mnsmippi,  C38.] 

Oabnishxb  must  be  Allowed  Eights  of  Ant  Otueb  Pabtt  in  court  to 
make  rach  defense  aa  the  law  allows  him  against  the  party  seeking  to 
charge  him  with  a  liability. 

Oh  Revebaa'l  op  Judgment  Discharging  Garnishee,  the  latter  should  be 
allowed  to  file  an  amended  answer,  setting  forth  the  payment  of  the  debt 
by  him  to  his  creditor,  after  the  judgment  of  discharge,  and  before  the 
writ  of  error  was  sued  out. 

Chr  Judgment  or  Discharge  of  Garnishee,  if  he  could  make  no  defense 
against  the  claim  of  bis  creditor  in  law  or  in  equity,  and  his  judgment 
oonld  be  enforced  by  legal  process,  he  can  make  a  voluntary  payment  of 
it  to  the  creditor,  and  he  can  not  resist  payment  on  the  ground  of  a  mere 
possibility  that*a  writ  of  error  might  be  prosecuted  to  the  judgment  dis- 
dufging  him. 
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Ebbob  from  the  Madison  county  cirooii  court  The  opinion 
states  the  case. 

A.  H.  Handy ^  for  thd  plaintiff  in  error. 

Lawson  and  C.  C.  Shacldeford^  contra. 

By  Court,  Fisheb,  J.  The  plaintiff  in  error  was  summoned 
to  Uie  May  term,  1844,  of  the  circuit  court  of  Madison  county 
to  answer  as  a  garnishee,  in  what  sum  he  was  indebted  to  one 
Jesse  Meek,  against  whom  the  defendants  in  error  had  recoyered 
a  judgment  in  said  court  for  the  sum  of  two  thousand  four  hun- 
dred and  sixteen  dollars  and  fifty-eight  cents. 

The  garnishee  appeared  within  the  proper  time,  and  answered 
that  he  was  indebted  to  said  Meek  in  the  sum  of  one  hundred 
and  eighty-nine  dollars,  and  that  there  was  then  a  suit  by  Meek 
pending  in  said  court  against  him,  the  gi^ishee,  for  that  amount. 
He  also  prayed,  in  his  answer,  to  be  protected  against  the  con- 
sequences of  said  suit,  so  that  he  would  be  f  ully^rotected  by 
one  payment  of  the  money. 

At  the  April  term,  1847,  of  the  court,  upon  his  motion,  the 
garnishee  was  discharged;  and  very  soon  thereafter  made  a  set- 
tlement with  Meek,  and  discharged  his  indebtedness  to  him. 
After  this,  Miller,  the  defendant  in  error,  and  the  judgment 
creditor  of  Meek,  prosecuted  a  writ  of  error  to  the  judgment  of 
the  circuit  court,  discharging  the  garnishee,  which  was  reversed 
by  this  court,  and  the  cause  remanded  to  the  circuit  court. 
After  the  cause  was,  upon  this  reversal,  reinstated  in  the  circuit 
court,  the  answer  of  the  garnishee  was  traversed,  a  jury  impan- 
eled to  try  the  issue  thereon,  and  verdict  rendered  for  the  sum 
of  two  thousand  five  hundred  and  sixty-three  dollars  and  sixty- 
two  cents,  and  a  judgment  of  the  court  accordingly  against  the 
garnishee. 

The  garnishee  also  moved  the  court  for  leave  to  put  in  an 
amended  answer,  setting  forth,  among  other  matters,  the  pay- 
ment of  the  debt  to  Meek,  after  the  judgment  of  discharge,  and 
before  the  writ  of  error  was  sued  out;  which  amendment  the 
court  refused  to  allow  the  i)arty  to  make. 

The  question  to  be  considered  is,  whether  the  court  erred  in 
refusing  leave  to  the  garnishee  to  file  his  amended  answer,  or 
so  much  thereof  as  set  forth  payment  to  Meek,  under  the  cir- 
cumstances stated. 

A  garnishee  must  be  allowed  the  rights  of  any  other  party  in 
court,  to  make  such  defense  as  the  law  aUows  him,  against  the 
party  seeking  to  charge  him  with  a  liability.     The  judgment  of 
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the  court  dischaiging  him  was  not  void,  but  only  eironeons. 
After  his  discharge  he  was  left  without  any  defense  against  the 
judgment  of  Meek,  who  could  at  any  time  enforce  it  against  the 
garnishee;  and  if  the  judgment  could  be  enforced  by  legal  pro- 
cess, and  the  garnishee,  who  was  the  defendant  in  the  judgment, 
could  make  no  defense  against  it  at  law  or  in  cquiiy,  it  follows 
that  he  could  at  the  same  time  make  a  voluntary  payn^ent  of  it 
to  the  creditor. 

It  can  not  be  pretended  for  a  moment,  that  if  Meek  had  sought 
to  collect  his  judgment  by  legal  process,  before  the  writ  of  error 
was  sued  out,  that  the  defendant  therein,  the  garnishee  in  the 
present  proceeding,  could  have  resisted  payment  on  the  ground 
of  a  mere  possibility  that  a  writ  of  error  might  be  prosecuted  to 
ttie  judgment  discharging  him. 

We  are,  therefore,  of  opinion  that  the  court  erred  in  rejecting 
BO  much  of  the  amended  answer  as  set  up  the  payment  of  the 
judgment  to  Meek,  before  the  writ  of  error  was  prosecuted  to 
the  judgment  discharging  the  garnishee. 

Judgment  reversed,  and  cause  remanded. 

Rights  of  Gasnishxb,  Gekkballt:  See  Shhm  v.  JSimmerman^  64  Am.  Dec. 
260;  fbrmcrs' and  Mechanict^  Bank  y.  Little,  421d.2&3;  Yarborowghv,  Thomp- 
mm,  41  Id.  626;  CoUreU  y.  Vamum,  39  Id.  323;  Stone  v.  Magruder,  32  Id.  177; 
Hanna^8  Syndics  y.  Louring,  13  Id.  339;  MatMs  y.  Clark,  12  Id.  688. 

Gabnishss  has  No  Right  to  Settle  his  Debt  because  Oakkishmbnt 
Suit  not  PaosBOUTBD  to  judgment  the  tenn  in  which  the  writ  is  made  re* 
tunable:  Strcup  y.  Sullivan,  46  Am.  Dec  389. 

JuBOMEirr  against  Oabnishses:  See  the  note  to  Sestkms  t.  Skwm^  46 
Am.  Dec  339,  discnadng  this  subject. 


Warren  v.  Brown. 

AcKirowLBBOMBHT  BT  Mabkied  Womak  of  deed  or  instrument  should  state 
that  the  same  had  been  made  separate  and  apart  from  her  husband,  and 
that  she  was  examined  priyately  touching  the  same 

Pubchasbs  Maj>b  bt  Husband  in  Wife's  Name  during  ooyertnre  wiU  be 
treated  as  adyancements  made  to  her  separate  use,  proyided  they  are 
made  in  good  faith,  and  with  no  intention  to  defraud  creditors. 

Appeal  from  the  northern  district  chancery  court  at  Colmnbus. 
The  facts  are  stated  in  the  opinion. 

Crufoe  and  Oeorge  L,  Potter ^  lot  the  plaintiff. 

Jame%  T.  Harrmon^  for  the  defendant. 
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Bj  Court,  Ybbobb,  J.  The  complaiiiant  filed  a  bill  to  enjoin 
the  sale  of  some  town  lots  in  the  town  of  Columbus,  to  whidi 
she  had  a  lease  of  nineiy-nine  years,  renewable  foreyer;  and 
which  by  deed,  jointly  with  her  deceased  husband,  she  conveyed 
to  the  defendant  Eggleston,  in  trust,  to  secure  a  debt  due  by 
her  husband  to  the  defendant  Brown.  The  ground  of  relief 
chiefly  relied  upon  is,  that  the  deed  was  executed  under  threats 
and  duress,  and  without  her  voluntary  consent.  The  proof  of  the 
threats  and  duress  seems  ample,  but  it  is  not  shown  that  either 
Brown  or  Eggleston  was  aware  that  they  had  been  used.  It  is 
insisted,  that  in  the  absence  of  such  knowledge  upon  their  part, 
the  acknowledgment  made  by  complainant  before  the  magis- 
trate estops  her  from  denying  the  validily  of  the  deed. 

The  title  of  complainant  to  the  premises  was  derived  from 
trustees  of  the  Franklin  Academy,  by  a  lease  made  to  her  dur- 
ing coverture,  on  the  fourteenth  of  August,  1847.  But  defend- 
ants aUege  that  the  consideration  was  paid  by  the  husband,  and 
that  complainant  can  not,  therefore,  hold  the  property  in  her 
own  name;  but  that  the  same  belonged  to  the  husband,  and  is 
subject  to  his  debts. 

The  acknowledgment  made  by  the  complainant  is  not  in  ac- 
cordance with  the  statute,  but  is  defective  in  an  essential  par- 
ticular. It  is  true  that  it  states  that  it  was  made  '*  separate  and 
apart  from  the  husband;"  but  it  does  not  purport  to  have  been 
made  on  '*  a  private  examination." 

This  is  as  essential  a  requisition  of  the  statute  as  an  examina- 
lion  **  apart  from  the  husband."  For  it  will  be  readily  seen 
that  the  objects  of  the  statute  might  be  as  easily  defeated,  if  the 
examination  was  not  made  in  private,  as  if  made  in  the  presence 
of  the  husband. 

This  view  of  the  case  renders  it  unnecessary  to  decide  whether 
a  feme  covert  would  be  estopped  by  an  acknowledgment  made 
in  due  form  from  showing  threats  or  duress. 

This  brings  us  to  the  consideration  of  the  second  question: 
Had  the  complainant  a  separate  estate  in  the  premises  by  virtue 
of  the  lease  to  her? 

As  the  wife  can  not  be  a  trustee  for  the  husband,  it  has  long 
been  a  principle  of  courts  of  equity,  that  piux^hases  made  by 
him  in  her  name  during  coverture  would  be  treated  as  advance- 
ments made  to  her.  In  this  case,  it  appears  from  the  petition  of 
C.  D.  Warren,  the  husband,  made  on  the  thirteenth  of  August, 
1847,  to  the  trustees  of  the  Franklin  Academy,  that  Mrs.  Warren, 
his  wife,  became  '*  the  owner,  by  purchase,  horn  Joseph  Bxyan," 
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of  the  lots  in  controversy;  and  the  petition  contained  a  prayer 
that  a  deed  for  them  might  issue  in  her  name,  which  was  accord- 
ingly done.  One  of  the  witnesses  proves  that  the  husband,  at 
the  same  time,  paid  the  balance  due  from  Joseph  Bryan  on  the 
original  lease  of  the  lots.  It  is  said  the  money  he  thus  used 
was  his  own,  and  not  Mrs.  Warren's.  Of  this  there  is  no  direct 
proof;  but  if  it  be  conceded,  the  case  falls  within  the  principle 
of  equity  we  have  just  stated,  and  must  be  considered  as  an  ad- 
vance to  the  wife  for  her  separate  use. 

But  it  is  said  that  if  the  money  was  advanced  by  the  husband, 
the  wife  can  not  hold  the  property  in  her  own  name,  because  of  the 
proviso  of  the  first  section  of  the  act  of  1839:  Hutch.  Code,  496. 

In  the  case  of  Raicliffe  v.  Dougherty ^  24  Miss.  181,  we  stated 
that  the  act  of  1839  was  an  enabling,  not  a  restraining,  statute, 
«nd  intended  to  extend,  not  to  limit,  the  powers  of  married 
women  to  hold  separate  property;  and  we  there  held,  that  a 
deed  made  directly  by  the  husband  to  the  wife,  though  void  at 
law,  would  be  sustained  in  equity  against  him,  though  not 
against  his  creditors.  And  the  rule  there  laid  down  we  would 
apply  to  this  case,  had  the  conveyance  been  made  by  the  hus- 
band to  the  wife.  But  here  the  husband  did  not  make  the  deed 
to  the  wife.  The  conveyance  was  made  to  her  by  a  stranger. 
The  title  to  the  property  never  was  in  the  husband,  and  it  does 
not  therefore  fall  within  the  proviso  to  the  first  section  of  the 
act  of  1839,  as  the  "property,"  in  the  words  of  the  proviso, 
''  did  not  come  from  him." 

But  it  is  said  he  advanced  the  money  which  paid  for  it.  This 
may  be  true.  Before  the  act  of  1839,  a  husband  could  make 
such  purchases  in  the  name  of  his  wife,  and  they  were  treated 
as  advances  made  to  her  separate  use.  The  power  still  exists, 
in  our  opinion,  not  impaired  by  that  act;  and  the  only  inquiry 
that  can  be  made  under  such  circumstances  is,  whether  the  ad- 
vance was  made  bona  fide.  Of  course  such  advances,  being 
merely  voluntary,  would  be  set  aside,  at  the  instance  of  creditors, 
in  all  cases  arising  since  the  act  of  1839,  in  which,  under  like 
<urcumstances,  they  would  have  been  set  aside  if  the  act  had  not 
been  passed. 

The  record  before  us  contains  no  suggestion  of  fraud,  and  the 
debt  which  the  defendants  seek  to  collect  was  made  subse- 
quent to  the  lease  to  Mrs.  Warren.  Under  such  circumstances, 
we  think  a  court  of  equity  will  protect  her  right  to  the  property. 
The  decree  of  the  court  below  must  be  reversed,  and  the  cause 
femanded. 

Am.  Dso.  Vol.  LVn->It 
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EvfXGT  OF  PoBOHASS  BT  AKB  DssD  TO  Marrtbo  Womak. — From  the 
principle  of  the  common  law  which  regards  the  husband  and  wife  as  one  per- 
son, it  had  been  repeatedly  hdd,  until  enabling  statutes  had  been  passed,  that 
the  legal  existence  of  the  wife  was  suspended  during  marriage,  and  conse- 
quently that  all  the  property  was  vested  in  the  husband.  The  conmicm  law, 
though  regarding  marriage  as  a  civil  contract,  distinguished  it  from  other  civil 
contracts  by  treating  it  as  the  formation  and  foundation  of  a  connection  the 
parties  by  their  own  consent  were  incapable  of  dissolving.  This  connection 
involving  the  duty  of  living  together,  in  the  nature  of  things  the  power  of 
umpire  must  be  placed  in  the  hands  of  the  one  or  other  of  them.  This  po^^ar 
was  committed  to  the  husband;  the  husband  and  wife  were  regarded  as  one 
person,  and  her  legal  existence  and  authority,  in  a  degree,  lost  or  suspended, 
or,  as  it  was  sometimes  expressed,  merged  in  that  of  the  husband.  She  had 
not  the  capacity  to  contract,  nor  had  she  administration  of  property.  By  the 
marriage,  if  the  wife  was  seised  of  an  estate  of  an  inheritance,  the  husband 
became  seised  tiiereof,  taking  the  rents  and  profits  during  their  joint  lives, 
and  by  possibility  during  his  life.  If  the  wife  had  an  estate  of  freehold,  not 
of  inheritance,  as  for  her  own  life  or  the  life  of  another  person,  the  husband 
became  seised  of  such  estate,  and  entitled  to  the  rents  and  profits  during 
marriage.  If  the  estate  was  ptcr  autrt  vie,  the  husband,  surviving  the  wife, 
became  a  special  occupant  of  the  land  during  the  life  of  such  person.  Her 
chattels  real  passed  to  the  husband,  who  had  power  to  sell,  assign,  or  make 
other  disposition  of  them  at  pleasure.  As  to  her  choses  in  action,  he  had  an 
unqualified  right  of  reducing  them  to  possession,  and  thereby  acquiring  abso- 
lute ownership  of  them.  He  could  sue  for  and  recover,  release,  discharge,  or 
assign  them.  Of  her  personal  property  in  possession  eo  ingtanii  the  nuuriage, 
title  and  possession  passed  to  the  husband.  So  of  personal  property,  title 
and  possession  of  which  accrued  to  the  wife  during  marriage.  The  possession 
of  the  wife  was  the  possession  of  the  husband,  **  because  her  legal  existence 
was  merged  in  his,"  and  the  wife  was  positively  incapable  of  a  possession,  in 
the  eye  of  the  law,  distinct  from  that  of  the  husband.  So  arbitrary  was  the 
rule,  that  the  husband  could  not  make  any  gift  to  his  wife  except  through  the 
intervention  of  a  trustee.  But  owing  to  the  progressive  spirit  which  has  per- 
vaded the  growth  of  law,  the  barriers  have  been  gradually  removed,  and  a 
spirit  of  equality  generally  prevails.  Upon  studying  this  question,  it  will  be 
found  that  at  an  early  day,  even  at  common  law,  a  married  woman  might 
purchase  real  estate  without  the  consent  of  her  husband.  One  of  the  earliest 
writers  says  that  **a  feme  covert  can  not  take  anything  of  the  gift  of  her 
husband,  but  is  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband.  But  her  husband  may  disagree  thereunto,  and  divest  the  whole 
estate;  but  if  he  neither  agree  nor  disagree,  the  purchase  is  good;  but  after 
his  death,  albeit  her  husband  agreed  thereunto,  yet  she  may  without  any 
cause  to  be  alleged  waive  the  same,  and  so  may  her  heirs  also,  if  after  the 
decease  of  her  husband  she  herself  agreed  not  thereunto:"  Co.  Lit.,  p.  1, 
lib.  1,  c.  1,  sec.  3  a.  See  also  1  Com.  Dig.  566,  Baron  and  Feme,  p.  2.  And 
if  she  may  take  absolutely,  so  she  may  take  upon  condition:  Id.  570,  Baron 
and  Feme,  p.  8,  10. 

The  prevailing  doctrine  in  most  of  the  states  of  the  Union  is,  that  a  mar- 
ried woman  can  purchase  real  estate  without  the  consent  of  her  husband,  and 
that  such  purchase  will  be  deemed  valid:  Shields  v.  Keys,  24  Iowa,  299; 
Knapp  V.  STnilh,  27  N.  Y.  277;  Darby  v.  CaUaghan,  16  Id.  71;  RanudeU  v. 
FulUry  28  CaL  39;  Meyer  v.  Kimcir,  12  Id.  252;  Scott  v.  Maynard,  1  Dallam, 
648;  Mclntyre  v.  Chappell,  4  Tex.  187;  Love  v.  Eobertaon,  7  Id.  H;  HusUm  v. 
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OttH,  8  Id.  239;  McKay  v.  TreadweU,  Id.  180;  Edr'mgkm  v.  MayMd,  5  Id.  368; 
PaUerson  v.  Robinton^  25  Pa.  St.  81;  Raniborger^a  AdnCr%  v.  Ingrahanij  38 
Id.  147;  CawUm  v.  Wiekeraham,  64  Id.  302;  OlaBu  v.  Warunek,  40  Id.  140 
BcrU  V.  ^or&E,  48  Id.  387;  Conrad  v.  Shermo,  44  Id.  103;  Oq^v.  NuOall,  Id. 
81;  //onjiis  v.  JJoifett,  64  Id.  133;  Levi  v.  Earl,  30  Ohio  St.  147;  Phillips  v. 
Graven,  20  Id.  372;  ^enz  v.  Gi/(7e/,  28  Id.  527;  Ames  v.  /b«ter,  3  Allen,  541; 
Chapman  v.  Foster,  G  Id.  136;  Stewart  v.  Jenkins,  6  Id.  300;  Estabrook  v. 
^-aWe,  97  Mass.  302;  Labaree  v.  Cofty,  99  Id.  659;  lUke  v.  A/efntosh,  101  Id. 
66;  Oorrfon  v.  Dix,  106  Id.  305;  /huce«  v.  Carrier,  109  Id.  79;  Miller  v. 
Blackburn,  14  Ind.  62;  Totfai  v.  McManus,  5  Id.  407;  iSAor<  v.  J5o«Zc,  52 
ALk  456;  Carpenter  v.  Mitchell,  50  IlL  471;  JTnoj/z/^  v.  Jfa«ifn,  9  Kan.  532; 
Squierv,  Stockton,  5  La.  Ann.  741;  Brown  v.  Lunt;Z7  Me.  423.  In  some 
states  lands  may  be  conveyed  to  a  wife  free  from  the  control  of  her  husband 
for  her  sole  and  separate  use.  When  this  can  not  be  effected  directly,  it  may 
be  by  means  of  a  trustee:  Commonwealth  v.  Williams,  7  Gray,  337;  Aytr  v. 
Aytr,  16  Pick.  331;  Nightingale  v.  Hidden,  7  R.  I.  128;  Fmk  v.  Slubbs,  30 
Ala.  335;  Bayer  v.  Cockenll,  3  Kan.  282;  Pooley  v.  Webb,  3  Coldw.  599;  Vance 
▼.  Nogle,  70  Pa.  St.  176;  Richmond  v.  Tibbies,  26  Iowa,  474;  Uhrig  ▼.  Ilorat- 
man,  8  Bush,  172;  WhiteJiead  v.  ^Wfii«,  43  Ga.  221;  Prout  ▼.  ifo6y,  15  Wall. 
471;  LippincoU  v.  MitcJtell,  94  U.  S.'767;  Burnley  v.  Thomas,  63  Mo.  390; 
J/cFey  V.  (?reffi  J5ay  7?.  /?.  Co.,  42  Wis.  532. 

Etfect  of  Dekd  to  Makrikd  Wouak,  when  Sus  is  not  Desgribeb 
AS  SocH. — A  deed  to  a  married  woman  not  describing  her  as  such,  nor  pur- 
porting to  be  for  her  sole  and  separate  use,  is  prima  faae  a  conveyance  to 
the  husband  and  wife  in  common,  in  those  states  where  the  law  of  community 
prevails:  Adams  v.  Knowlton,  22  Cal.  283;  while  at  the  common  law,  a  life 
estate  vests  in  the  hosband  and  the  reversion  in  the  wife:  Whitehead  v.  Ar» 
Un£,  43  Ga.  221;  MerriU  v.  BiUlock,  105  Mass.  486;  Reeves  v.  Webster,  71 
ni.  307;  Devecltaud  v.  Berrey,  48  Ahk  591;  Hoyt  v.  Parks,  39  Conn.  357. 
Upon  proof  of  a  conveyance  of  land  to  the  wife  from  a  stranger,  without  any 
evidence  as  to  the  person  by  whom  the  consideration  was  paid,  it  must  be 
held  that  it  is  her  separate  estate:  Lyon  v.  Oreen  Bay  R,  R,  Co,,  42  Wis.  548. 

Effect  of  Deed  fbom  Husband  to  Wife. — Under  the  rule  of  the  com* 
mon  law,  as  distinguished  from  equity,  the  husband  or  wife  can  not  convey 
land  directly  one  to  the  other:  Under  hill  v.  Morgan,  33  Conn.  107;  Martin  v. 
Martin,  I  GreenL  394;  Voorhees  ▼.  Presbyterian  Clturch,  17  Barb.  103;  Rowe 
V.  HamUtonn,  3  GreenL  63.  But  courts  of  equity  will  give  effect  to  such 
deeds,  if  not  in  fraud  of  creditors,  when  made  through  the  intervention  of  a 
trustee:  Spencer  v.  Godwin,  30  Ala.  355;  Jewell  v.  Porter,  31  N.  H.  34; 
AliboU  V.  Hard,  7  Blackf.  510;  Frissel  v.  Roz^-,  19  Mo.  448;  Fowler  v. 
TVedetn,  16  Ohio  St  493;  Simmons  v.  Thomas,  43  Miss.  31;  Bamum  v. 
Fardiing,  40  Huw.  Pr.  25;  Aultman  v.  Obermeyer,  6  Neb.  260;  Loomis  v. 
Brus/i,  36  Mich.  40;  Uancr<\fl  v.  Curtis,  108  Mass.  47;  or  by  means  of  the 
statute  of  uses,  in  the  form  of  a  conveyance  to  the  use  of  husband  and  wife: 
Penwiylvania  Salt  Co,  v.  Neel,  54  Pa.  St.  9;  Roper  on  H.  &,  W.  59;  or  a 
covenant  to  stand  seised :  Thatcher  v.  Omans,  3  Pick.  521.  In  some  states  a 
husband  can  convey  land  directly  to  his  wife  without  the  necessity  of  a 
trustee:  Civ.  C.  CaL,  sec  158;  Burdmo  v.  Amperse,  14  Mich.  91;  Uoff* 
man  v.  Stiger,  28  Iowa,  308;  Wilder  v.  Brooks,  10  Mich.  50;  Johnson  v. 
StiUings,  35  Me.  427;  Allm  v.  Hooper,  50  Id.  372;  Winans  v.  Peebles,  31  Barb. 
371;  and  it  will  be  sustained  in  equity,  if  founded  on  a  meritorious  considera- 
tion: Hunt  V.  Johnson,  62  lU.  22;  Dale  v  Lincoln,  44  N.  Y.  27;  Watson  v^ 
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iKsAomtre,  45  Iowa,  231;  aod  distinctly  intended  for  her  separate  nse:  Sims 
V.  Rickets,  35  Ind.  181;  Thonq)son  v.  dfUU,  39  Id.  520;  and  if  not  in  frand  of 
creditors:  ^rool^aJk  y.  Kennard,  41  Id.  339;  Anmn,  y.  Armm^  24  N.  J.  Eq. 
185;  Sherman  v.  Hogland,  54  Ind.  578. 

MiscELULNXons.— In  Sims  y.  Eiehets,  35  Ind.  181,  Buskirk,  J.,  in  passing 
apou  the  question  of  the  validity  of  conveyances  from  husband  to  wife,  laid 
down  the  following  principles:  **  Third,  That  a  direct  conveyance  from  a 
htisband  to  his  wife  will  be  sustained  and  upheld  in  equity:  1.  'Where  the 
consideration  of  the  transfer  is  a  separate  interest  of  the  wife,  yielded  up  by 
her  for  the  husband's  benefit  or  that  of  their  family,  or  which  has  been  ap- 
propriated by  him  to  hlB  uses;  2.  Where  the  husband  is  in  a  situation  to  make 
a  gift  to  his  wife,  and  distinctly  separates  the  property  given  from  the  mass 
of  his  property,  and  sets  it  apart  to  the  separate,  sole,  and  exclusive  use  of 
his  wife.  Fourth,  Where  a  wife  advanoes  money  to  her  husband,  or  the  hus- 
band is  indebted  to  the  wife  upon  any  valid  consideration,  the  wife  stands  as 
the  creditor  of  the  husband;  and  if  the  conveyance  is  teade  to  pay  or  secure 
such  liability,  the  wife  will  hold  the  property  free  from  the  claims  of  other 
creditors,  when  the  transaction  Ib  unaffected  by  unfairness  or  fraud.  Fifth, 
Whenever  a  contract  would  be  good  at  law  when  made  with  trustees  for  the 
wife,  that  obntract  will  be  sustained  in  equity  when  made  with  each  other 
without  the  intervention  of  trustees.  Eighth,  That  where  conveyances  from 
a  husband  to  his  wife  have  not  been  sustained  in  equity,  it  has  been  on  ac- 
count of  some  feature  in  them  impeaching  their  fairness  and  certainty,  as 
that  they  were  not  in  the  nature  of  a  provision  for  the  wife,  or  where  they 
interfered  with  the  rights  of  creditors,  or  where  the  property  granted  had 
not  beeu  distinctly  separated  from  the  mass  of  the  husband's  property. 
Ninth,  That  in  consequence  of  the  absolute  power  which  a  man  possesses 
over  his  own  property,  he  may  make  any  disposition  of  it  which  docs  not  in- 
terfere with  the  existing  rights  of  others.  Tenth,  When  a  husband  is  free 
from  debt  and  has  no  children,  and  conveys  property  to  his  wife  for  a  nom- 
inal consideration,  the  law  will  presume  that  it  was  intended  as  a  provision  for 
his  wife.  Eleventh,  That  a  conveyance  from  a  husband  to  his  wife,  which 
is  good  in  equity,  vests  the  title  to  the  property  conveyed  in  the  wife  as 
fully,  completely,  and  absolutely  as  though  the  deed  had  been  made  by  a 
stranger  upon  a  valid  consideration  moving  from  the  wife:"  See  Luccls  v.  Ztf- 
COS,  1  Atk.  270;  FreemarUle  v.  Bankes,  5  Ves.  79;  BcUtersbee  v.  FarringUm,  1 
Swans.  106;  LcUoureUe  v.  Williams,  1  Barb.  9;  Neu/vUlev,  Thomson,  3  Edw. 
Cli.  92;  AIcKennan  v.  PhiUips,'0  Whart.  571;  Kee  v.  Vasser,  2  Irod.  Eq.  553; 
Stanwood  v.  Stnnwood,  17  Mass.  57;  Phelps  v.  Phelps,  20  Pick.  556;  Adams 
V.  DrackeU,  5  Met.  280;  Jones  v.  Ohenchain,  10  Gratt.  259;  WaUer  v.  Hodgfi, 
2  Swans.  97;  More  v.  Freeman,  Bunb.  205;  Lady  Arundell  v.  Phipps,  10 
Ves.  139;  Shepard  v.  Sltepard,  7  Johns.  Ch.  57;  Wood  v.  Warden,  20  Ohio, 
518;  Oaines  v.  Poor,  3  Mete.  (Ky.)  503;  Ward  v.  CroUy,  4  Id.  59;  Fttck  v. 
Ayer,  2  Conn.  143;  Cornwall  v.  Hoyt,  7  Id.  420;  Morgan  v.  The  Thames 
Bank,  14  Id.  99;  Winlon  v.  Bamum,  19  Id.  171;  Hawley  v.  Burgess,  22  Id. 
284;  and  the  following  cases  in  this  series,  and  notes:  Harmon  v.  James,  45 
Am.  Dec.  296;  Boozer,  Adm*r,  v.  Addison,  46  Id.  43;  ZAUon  v.  Baldwin,  4^1 
Id.  COS;  MfTTiU  V.  ScoU,  50  Id.  365;  Howard  v.  NoHh,  51  Id.  769;  Fisk  v. 
Cubhman,  52  Id.  761;  Harris  v.  Harris,  53  Id.  393;  Spofford  v.  True^  54  Id, 
621. 

AcKNOwuEDOMXNTS  IN  Dbbd,  Necbssitt  AND  Chakactxb  OF:  See  HuTi- 
ter  V.  Bryan,  5  Am.  Deo.  626;  McInUrt  t.  Ward,  6  Id.  417;  OoBseUy.  GooXs, 
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11  Id.  6iO;  Jourdan  t.  Jaurdan,  Id.  724;  Murphy  t.  Murphp^  12  Id.  479; 
Barnet  y.  Banul,  16  Id.  516;  Tale  ▼.  8toltiifoo$,  Id.  546;  Burnett  t.  Shackle- 
ford,  22  Id.  100;  Fisk  t.  CteaAmosH  52  Id.  761,  and  notes  ooUeoting  other 
•MM  In  this  MriM. 


Wallace  v.  Wobtham, 

[35  HnuMiPFi,  UO.] 
WSSBB  LlABILITT  OF  PkRSON  VOK  WHOSE  USB  60OD8  FUBNISHKD  EXISTS, 

any  promiae  by  a  third  penon  to  pay  for  the  tame  most  be  in  writing; 
bnt  where  this  liability  doea  not  exist,  the  promise  to  pay  need  not  be 
in  writing. 
Pa&tt  to  Whom  Credit  d  Obioinallt  Giyev  by  the  Tendor  ia  liable  for 
the  payment  to  him  of  the  amoont  credited. 

Appeal  from  the  dxcoit  court  of  Choctaw  counfy.  The  &ctB 
are  stated  in  the  opinion. 

John  B.  Hemphill,  for  the  plaintiff. 
J.  L  Ouion,  for  the  defendant. 

By  Goort,  Ybbgeb,  J.  This  record  presents  but  a  single 
question:  Was  the  promise  proved  to  have  been  made  by  the 
defendant  within  the  first  section  of  the  statute  of  frauds,  or  a 
'*  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another''?  The  proof  is,  that  the  *' defendant,  before  the  sale 
of  the  articles,  requested  the  plaintiff  to  sell  them  to  one  Newell, 
and  that  the  sale  was  induced  alone  by  the  promise  of  the  said 
defendant  to  pay  for  them.''  This  was  all  the  evidence  in  the 
case,  as  it  appears  from  the  bill  of  exceptions.  It  does  not  ap- 
pear from  anything  before  us  that  any  credit  whatever  was  given 
to  Newell,  or  that  Newell  was  liable  for  the  goods. 

In  Matson  v.  Wharam,  2  T.  K.  80,  Buller,  J.,  observed  that 
''the  general  rule  is,  if  the  person  for  whose  use  the  goods 
are  furnished  be  liable,  any  other  promise  by  a  third  person  to 
pay  that  debt  must  be  in  writing." .  The  converse  of  this  propo- 
sition is  also  true.  If  the  person  for  whose  use  the  goods  are 
furnished  is  not  liable,  then  the  promise  to  pay  need  not  be  in 
writing.  It  appears  in  this  case  that  the  goods  were  furnished 
at  the  request  of  the  defendant,  and  that ''  the  sale  was  induced 
alone  by  her  promise  to  pay  for  them."  As  we  remarked  before, 
the  bill  of  exceptions,  which  purports  to  contain  aU  the  evi- 
dence, does  not  show  that  any  credit  whatever  was  given  to 
Newell,  or  that  he  was  bound  for  the  goods.  However  true, 
therefore,  as  an  abstract  rule  of  law,  the  instruction  given  by  the 


Digitized  by  VjOOQ IC 


198  HiOGiNBOTTOM  V.  Shobt.  [Mis& 

court  may  be,  to  wit,  <'  if  the  goods  were  charged  jointly  to  the 
defendant  and  Newell,  the  promise,  to  be  binding  on  the  de- 
fendant, must  be  in  writing; "  yet,  as  there  seems  to  have  been 
no  evidence  on  which  to  base  the  charge,  and  it  may  have  had  a 
tendency  to  mislead  the  jury,  it  was  erroneous  in  the  court  to 
give  it.  From  the  facts  stated  in  the  bill  of  exceptions,  without 
anything  explaining  them,  the  credit  seems  to  have  been  given 
entirely  to  the  defendant,  and  her  promise  to  have  been  entirely 
original,  and  not  an  understanding  to  ''answer  for  the  debt, 
default,  or  miscarriage  of  another." 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 

Pbomtsk  to  Pat  Debt  of  Another,  when  hot  within  Statute  ot 
Frauds. — ^A  promise  to  pay  the  debt  of  another,  when  the  liability  of  the 
original  debtor  is  discharged,  will  be  treated  as  an  independent  contract,  and 
need  not  be  proved  to  be  in  writing:  Anderson  v.  DaviSf  31  Am.  Dec.  614; 
Cooper  V.  Chambers,  25  Id.  710;  Iioger$  v.  Collier,  23  Id.  153.  Where  the 
party  promising  has  for  his  object  a  benefit  which  he  did  not  before  enjoy, 
accruing  immediately  to  himself,  a  promise  to  pay  need  not  be  in  writing: 
Nelmm  ▼.  BoynUm,  37  Id.  148.  A  promise  made  for  the  benefit  of  another  need 
not  necessarily  be  in  writing:  Proprietors  Upper  Locks  v.  Abbott,  40  Id.  184. 
So  an  agreement  to  pay  toll  on  certain  lumber  of  a  third  party,  if  the  plaintifl 
would  allow  the  same  to  pass  through  his  canal-locks,  partakes  of  the  charac- 
ter of  an  original  undertaking,  and  need  not  be  in  writing:  Id.  When  the 
defendant  and  another  person  were  in  the  plaintififs'  store,  and  the  defendant 
told  the  plainti£fs  that  he  would  pay  for  any  goods  sold  to  such  other  person, 
and  goods  were  afterwards  so  sold  and  charged  to  both  such  persons,  the  de- 
fendant was  relieved  from  liability,  his  promise  not  being  in  writing:  Matth- 
ews V.  Milton,  26  Id.  247.  But  where  the  promise  by  the  defendant  to  pay 
is  original  at  the  time  of  the  sale,  he  will  be  held  liable:  Rhodes  v.  Lee,  24  Id. 
744.  So  where  one  who  calls  in  a  physician  to  attend  a  female  who  was 
brought  up  in  his  house,  but  whose  time  was  her  own  on  arriving  at  age,  is 
originally  liable  to  pay  for  the  attendance,  especially  where  other  ciroum- 
stanoes  combine  to  show  that  the  defendaiit  expected  to  pay:  Clark  v.  Water' 
man,  29  Id.  150. 


HlQOINBOTTOM  V.   ShOBT. 

[25  IfnUHZPPZ,  lao.] 

CouBT  OF  Bquitt  ih  Administerino  Justice  adapts  itself  to  the  peculiar 

droumstanoes  of  each  case  brought  before  it. 
Pabtitiok  is  Right  which  a  tenant  in  common  may  claim  from  his  co-tenant 

at  any  time. 
Where  Equitable  Partition  can  not  be  Made,  owing  to  the  nature  of 

the  property,  a  court  of  equity  will  grant  relief  by  decreeing  a  sole  of  the 

property  and  dividing  its  proceeds  among  the  co-tenants. 

Appeal  from  the  circuifc  court  of  Tishamingo  ooiinty.    Parti- 
tion.    The  facts  are  stated  in  the  opinion. 
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B.  N.  Kinyon,  for  the  plaintiff. 
B.  C.  Bives,  for  the  defendant. 

By  Ck>urt,  Fisher,  J.  The  defendant  in  error  filed  his  bill  on 
the  chancery  side  of  the  circuit  court  of  Tishamingo  county 
against  the  plaintiff  in  error,  praying  the  court  to  decree  a  sale 
of  a  quarter-section  of  land,  upon  which  is  situated  a  mill,  in 
said  county,  held  as  tenants  in  common  by  the  parties,  on  the 
ground  that  the  mill  constituting  the  main  value  of  the  premises, 
an  equal  partition  can  not  be  made;  and  also  praying  for  an  ac- 
count to  be  taken  of  the  profits  of  the  mill  for  a  certain  number 
of  years. 

The  court  below  decreed  according  to  the  prayer  of  the  bill. 
From  which  decree  a  writ  of  error  has  been  prosecuted  to  this 
court. 

But  one  fact  may  be  considered  as  in  issue,  and  that  is, 
whether  a  partition  of  the  land  can  be  made  according  to  prin- 
ciples of  equity.  It  is  true,  a  great  many  other  matters  are 
introduced,  both  by  the  pleadings  and  evidence;  but  this  will  be 
found  to  be  the  only  important  question. 

■A  court  of  equity  in  administering  justice  adapts  itself  to  the 
peculiar  circumstances  attending  each  case  brought  before  it. 
Partition  is  a  right  which  a  tenant  in  common  may  claim  from 
his  co-tenant  at  any  time.  But  as  the  rights  of  both  parties 
were  equal  while  the  estate  in  common  was  enjoyed,  they  must 
be  made  equal  in  its  division.  In  such  case,  equality  is  equity. 
The  court,  then,  must  determine  whether  it  can,  according  to 
this  principle,  permit  each  party  to  enjoy  his  rights  in  severalty 
to  the  land  in  controversy.  If  so,  it  will  order  partition  to  be 
made.  If,  on  the  contrary,  from  the  indivisible  nature  of  the 
property,  partition  can  not  be  made  according  to  the  principle 
of  equality,  the  court  must  still  grant  relief,  by  adapting  itself 
to  the  peculiar  circumstances  of  the  case,  and  making  a  decree 
which  will  protect  the  rights  of  both  parties;  and  this  can  only 
be  done  by  a  sale  of  the  property,  and  dividing  the  money. 
Equality  in  this  way  can  be  arrived  at,  and  justice  done  to  both 
parties. 

It  is  clear  from  the  proof  in  the  record  that  an  equal  partition 
of  the  land  can  not  be  made. 

We  therefore  affirm  the  decree  of  the  court  below. 

Bquitt,  Bulis  Govebnino  Rxkrcibk  of:  See  the  following  oaaet:  Wilder 
▼.  Keder,  23  Am.  Dea  781;  Bowden  v.  ScJuUzeU,  23  Id.  170;  OrinuUme  v. 
Carter,  24  IcL  230;  Hendarmm  v.  Overton^  24  Id.  492;  Chamberlain  v.  Thomg> 
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son,  26  Id.  390;  De  la  Vergne  t.  Everisan^  19  Id.  411;  OallUm  ▼.  McCadi$it 
12  Id.  208;  lAning  ▼.  Geddea,  16  Id.  606;  ift<cA<tf  ¥.  ^uncA,  22  Id.  669; 
NeviU  y.  GWe*^,  26  Id.  696;  ^/h7A/'«  ^eirs  y.  J^omK  17  Id.  136,  and  notM 
to  same  rofcrhng  to  other  cases  in  this  series. 

Partition,  Who  mat  Claim. — Partition  in  eqnity  is  a  matter  of  right,  and 
not  of  discretion,  in  all  cases  where  the  complainant  is  entitled  to  partition  at 
taw,  and  can  show  a  clear  legal  title:  WUdy  ▼.  Fmdlay,  15  Am.  Dec  712. 
A  tenant  in  common  is  entitled  to  a  partition,  however  inccmvenient  or 
injnrioos  it  may  be  to  make  it:  Hanaon  v.  WiUard,  28  Id.  162.  See  also 
LimvaU  y.  JUenard,  41  Id.  161;  Harmon  v.  Kelley,  45  Id.  552;  and  BaUerion 
y.  ChUes,  54  Id.  539,  and  notes  to  same,  citing  other  cases  in  this  series- 
'*  Partition,  in  some  form,  unless  waived  by  an  agreement  between  the  co- 
tenants,  is  somethiog  to  which  each  has  an  absolnte  and  nnoonditional  right. 
In  invoking  the  aid  of  a  court  of  competent  jurisdiction  to  enforce  this  rights 
ho  need  not  show  any  special  canse  for  the  partition:"  Freeman  on  Cotenancy 
and  Partition,  sec.  433. 

Partition,  Sale  of  Pbxkises  to  Makx. — Where  division  in  partition 
can  not  be  mode  withont  manifest  injustice,  the  commissioners  may  reoom- 
mend  a  sale,  and  the  court  will  judge  of  the  propriety  of  oonfirming  such  a 
return:  Steedman  v.  Weeks,  49  Am.  Deo.  660.  If  a  division  can  not  be  made 
without  mauifest  prejudice  to  the  interests  of  the  proprietors,  the  court  is 
authorized  to  direct  a  sale  and  a  distribution  of  the  proceeds  among  the 
owners:  LwvaU  v.  iienard,  41  Id.  161;  Striker  v.  MoU,  22  Id.  646.  **In 
the  United  States  the  manifest  hardship  arising  from  the  division  of  property 
of  an  impartible  nature  has  been  generally,  and  almost  universally,  avoided 
by  statatory  provisions  authorizing  the  sale  of  property  when  its  division 
would  tend  to  greatly  depreciate  its  value,  or  otherwise  to  seriously  prejudice 
the  interests  of  the  co-tenants;  but  enough  may  be  gathered  from  the  Ameri- 
can decisions  to  show  that  they  in  general  indorse  the  English  adjudications 
on  this  subject:"  Freeman  on  Cotenancy  and  Partition,  sec  433. 


Laubissini  v.  Cobqueite. 

[25  KnuBUPPX,  177.] 

LtflsoR  OF  Plaintiff,  in  Action  of  Kjictment,  mitst  Hays  Legal  Titlb 
at  the  time  of  the  demise  laid,  and  at  the  time  of  the  action  brought. 

Legal  Title  Exists  Only  from  Date  of  its  Acquisition,  and  can  not  be 
given  in  evidence  to  sustain  an  action  of  ejectment  broaght  before  it  was 
acquired. 

Dooteinb  of  Relation  has  Neveb  been  Extended  by  courts  further 
than  to  hold  that  a  legal  title  when  acquired  shall  relate  back  to  the 
period  when  the  right  accrued  to  the  property,  so  as  to  defeat  subse- 
quent claimants  or  incumbrancers  holding  adversely  to  the  right. 

Appeal  from  the  circuit  court  of  Harrison  county.    Ejoot- 
ment.    The  facts  are  stated  in  the  opinion. 

JD.  Mayes,  for  the  appellant. 

John  Henderson,  for  the  appellee. 
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B7  Court,  TsBOXB,  J.  The  declaration  in  ejectment  in  this 
case  was  filed  on  the  twenty-fifth  day  of  Augost,  1843,  and  the 
demise  is  laid  on  the  twelfth  day  of  June,  1843. 

On  the  trial,  the  lessor  of  the  plaintiff  offered  in  CTidence  a 
patent  from  the  United  States,  bearing  date  the  thirteenth  of 
December,  1844,  and  a  patent  certificate  bearing  date  the  six- 
teenth of  November,  1844.  These  were  objected  to,  as  inadmis- 
sible as  evidence  of  title  imder  the  demise  laid  in  the  declara- 
tion; but  the  objection  was  overmled,  and  a  bill  of  exceptions 
taken  to  the  judgment  of  the  oourt.  The  whole  case  turns  upon 
the  correctness  of  that  decision. 

No  rule  is  more  universally  recognized  than  the  one  insisted 
upon  by  the  counsel  for  the  plaintiff  in  error,  to  wit,  that  the 
lessor  of  the  plaintiff,  in  an  action  of  ejectment,  must  have  legal 
title  at  the  time,  of  the  demise  laid,  and  at  the  time  of  action 
brought,  to  enable  him  to  maintain  the  action:  Adams  on  Eject. 
82. 

This  position,  as  a  general  rule,  is  not  denied  by  the  counsel 
for  the  defendant  in  error,  who  admits,  that  at  the  time  this 
action  was  brought  the  lessor  of  the  plaintiff  did  not  have  the 
legal  tiUe,  but  only  an  equitable  title,  on  which  the  action  could 
not  be  maintained;  but  he  insists,  that  by  virtue  of  the  patent  cer- 
tificate dated  the  sixteenth  of  November,  1844,  and  the  patent 
of  the  thirteenth  of  December,  1844,  he  acquired  the  legal  tiUe, 
which  by  relation  will  be  extended  back  to  the  date  of  the  sur- 
vey on  the  twelfth  of  June,  1824,  and  thus  enable  him  to  main- 
tain the  action  brought  while  the  legal  tiUe  was  still  outstanding 
in  the  United  States. 

We  have  been  at  some  pains  to  examine  this  doctrine  of  rela- 
tion thus  insisted  upon  by  counsel,  but  do  not  find  that  the  ad« 
judged  cases  have  ever  been  carried  to  the  extent  claimed  in  this 
case. 

In  looking  at  the  various  cases  cited  by  the  counsel  for  de- 
fendant in  error  in  which  this  doctrine  of  relation  has  been 
applied,  it  will  be  seen  that  the  plaintiff  in  ejectment,  claiming 
the  benefit  of  the  rule,  had  at  the  commencement  of  his  action 
a  legal  title  to  the  premises  in  controversy.  That  titie,  it  is 
true,  might  have  been  younger  in  date  than  the  title  opposed  to 
to  him;  but  the  court  held,  that  in  a  controversy  between  two 
parties,  each  claiming  under  a  patent  deed  or  other  instrument 
conveying  the  legal  titie,  they  "  would  examine  the  successive 
stages  of  thct  titie  from  its  incipient  state  until  its  final  consum- 
mation by  grant,  and  if  found  r^;ular  and  according  to  law 
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in  these  progresaye  stages,  the  grant  should  relate  back  to  the 
inception  of  the  right,  and  have  digmty  accordingly:"  Boss  y. 
Borland,  1  Pet.  664. 

And  in  those  states  where  this  rule  has  been  established,  it  is 
acknowledged  to  be  a  departure  from  the  common  law,  by  the  rules 
of  which  courts  of  law  in  trials  pending  in  them  could  not  look 
beyond  or  behind  the  patent,  grant,  or  deed,  and  examine  the 
progressive  stages  of  title  antecedent  thereto:  Boss  y.  Bcarland^ 
supra. 

But  in  all  the  cases  in  which  this  rule  has  been  established, 
the  contest  was  between  two  legal  titles,  and  where  the  plaintiff 
in  ejectment  had  a  legal  title  at  the  commencement  of  the  suit. 

The  case  of  Boss  t.  Barland,  1  Pet.  655,  was  a  contest  between 
patentees,  each  party  claiming  under  a  legal  assurance  of  title 
at  the  commencemet  of  the  suit. 

So  in  the  case  of  Jackson  y.  Dickenson,  15  Johns.  809  [8  Am. 
Dec.  236],  the  question  was  not  whether  a  deed,  made  after  ac- 
tion brought,  would  authorize  a  party  to  maintain  the  action,  but 
whether  a  sheriff's  deed  would  relate  back  to  the  day  of  sale,  so 
as  to  OYerreach  a  mortgage  executed  between  the  day  of  sale  and 
the  date  of  the  deed. 

The  question  in  Kane  y.  Mackin,  9  Smed.  &  M.  887,  was  of  a 
similar  character. 

The  point  decided  in  Poole  y.  Fleeger,  11  Pet.  185,  was  that  a 
will  registered  in  Tennessee,  after  the  suit  brought,  might  be  read 
in  evidence  on  the  trial,  as  the  registration  would  relate  back  to 
the  commencement  of  the  suit  and  the  death  of  the  party.  But 
in  that  case  the  will  itself  conveyed  the  legal  title  to  the  parties. 
The  probate  and  registration  were  merely  evidence  of  the  exist- 
ence of  the  will,  and  did  not  pass  the  tiUe. 

We  do  not  deem  it  necessary  to  review  all  the  cases  referred 
to  by  the  counsel  for  the  defendant  in  error.  It  is  sufficient  to 
remark,  that  in  no  case  which  has  ever  fallen  under  our  obser- 
vation has  it  even  been  held,  that  a  party  who  commences  an 
action  of  ejectment,  having  in  him  at  the  time  only  an  equita- 
ble title,  could  maintain  that  action  by  afterwards  acquiring 
the  legal  title,  upon  the  ground  that  the  legal  title  so  obtained 
existed  by  relation  before  the  commencement  of  the  suit.  As  we 
can  find  no  precedent  for  such  a  rule,  we  are  unwilling  to  establish 
so  wide  a  departure  from  the  established  doctrine  of  the  com- 
mon law  in  actions  of  ejectment.  The  courts  have  never  ex- 
tended the  doctrine  of  relation  further  than  to  hold  that  a 
legal  title  when  acquired  shall  relate  back  to  the  period  when 
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the  right  occraed  to  the  property,  so  as  to  defeat  subsequent 
claimants  or  incumbrancers  holding  adyerse  to  the  right.  But 
still,  in  law  and  in  fact,  the  legal  title  exists  only  from  the  date 
of  its  acquisition,  and  can  not  be  giTen  in  CTidence  io  sustain  an 
action  of  ejectment  brought  before  it  was  acquired.  If  the  de» 
mise  in  this  case  had  been  laid  and  the  action  of  ejectment 
brought  after  the  issuance  of  the  patent,  then  the  lessor  of  the 
plaintiff  might  haTe  contended,  that  although  his  patent  only 
issued  in  December,  1844,  yet  his  right  accrued  on  the  twelfth 
of  June,  1824,  when  the  land  was  surveyed,  or  at  tho  date  of 
the  act  of  congress  in  1819,  under  which  he  claims  the  land  in 
controversv. 

Let  the  judgment  be  reversed  and  cause  remanded. 


Proof  op  DicrEKDAKT'fl  Possbrsion  iir  Ejectmxnt,  necessity  and  suffi- 
ciency of  to  support  the  action:  See  Cooper  v.  Smithy  11  Am.  Dec  658;  Den 
V.  SnowlUd,  22  Id.  406;  Newman  t.  FoBter,  34  Id.  98;  Ccuey  t.  InloeB^  39  Id. 
658;  Stewart  ▼.  CasB,  42  Id.  534;  PicheU  t.  Doe,  43  Id.  523;  Thomas  t.  Or- 
Tell,  44  Id.  58;  McLaurin  v.  Salmom,  52  Id.  563;  Oivent  v.  Mvllinax,  56  Id. 
706,  and  notes  thereto. 

DocTBiKB  OF  RsuLTioir. — ^FoT  a  full  discnisioii  of  this  topic,  see  note  to 
Jackson  t.  Bamaay,  15  Am.  Dec.  242. 


LiBLOFF   V.    HaBT. 

[36  MnoBBiPPi,  M5.] 
Whkbs  a.  Ptbchabxs  Land  with  B.'8  Monky,  and  takes  the  title  in  his 
own  name,  generally  a  trnst  results  in  favor  of  B. ;  but  if  A.  be  the  father 
of  B.,  such  purchase  is  generally  regarded  as  an  irrevocable  advancement 
to  the  latter. 

VOLUKTART  SeTTLEMBNT  IS  KOT  REVOCABLE. 

Deed  Made  to  HnrDEB,  Delay,  and  Defraud  Creditors  is  void. 

Appeal  from  the  northern  district  chancery  court  at  CairoU- 
ton.    The  facts  are  stated  in  the  opinion. 

Charles  Sheppard,  for  the  appellant. 

Oeorge,  for  the  appellees. 

By  Court,  Ykboxb,  J.  In  184G,  Philip  Lisloff  contracted  for 
the  purchase  of  a  tract  of  land  situated  in  Carroll  county,  from 
Isaac  H.  Hanah,  and  on  the  payment  of  the  purchase  money 
by  him,  Hanah,  at  his  request  and  direction,  conveyed  the  land 
by  deed  in  fee  simple  to  his  son,  Charles  Lisloff,  jun.  Subse- 
quently, in  1848,  Hanah,  at  the  request  of  Philip  Lisloff,  made 
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another  deed,  by  which  he  conveyed  the  land  to  Charles  Ldsloff, 
sen. ,  a  brother  of  Philip,  antedating  this  deed  of  the  year  1846,  and 
the  deed  to  Charles  Lisloff,  jun.,  was  then  destroyed.  Charles 
Lisloff,  sen.,  afterwards,  at  the  request  of  Philip,  conveyed  the 
land  in  trust  to  a  man  named  Wales,  to  secure  the  payment  of 
certain  promissory  notes  made  by  Philip  Lisloff  to  the  defend- 
ant Osbum.  Osbum  was  present  when  the  deed  to  Charles 
Lisloff,  jun.,  wao  destroyed,  and  was  aware  that  it  was  destroyed 
for  the  purpose  of  procuring  Hanah  to  make 'another  deed  to 
Charles  Lisloff,  sen.,  in  order  that  he  might  execute  the  deed  of 
trust  to  secure  the  notes. 

On  the  facts  disclosed  by  this  record,  although  the  purchase 
money  was  paid  by  Philip  Lisloff,  we  must  consider  it  as  an  ad- 
yance  made  to  his  son,  and  the  conveyance  of  the  land  as  a 
Toluntaiy  settlement  by  the  father  upon  him.  The  deed  made 
to  the  son  by  Hanah  vested  the  title  to  the  land  in  him,  and 
the  subsequent  destruction  of  it  did  not  divest  it.  The  second 
deed  made  by  Hanah  to  Charles  Lisloff,  sen.,  is  inoperative, 
and  can  not  defeat  the  right  of  the  son  to  the  premises. 

It  is  certainly  true,  as  a  general  rule,  where  A.  purchases  & 
tract  of  land  with  the  money  of  B.,  and  takes  the  title  in  his 
own  name,  a  trust  results  in  f^vor  of  B.  Tet  where  a  father 
purchases,  with  his  own  money,  properly  in  the  name  of  his 
child,  it  is,  as  a  general  rule,  held  and  considered  an  advance 
or  settlement  upon  the  child;  and  although  it  be  a  voluntaxy 
settlement,  yet,  as  we  held  at  the  present  term  of  this  court,  in 
the  case  of  Norman  v.  Burnetii  25  Miss.  183,  it  is  not  revocable 
by  the  father.  See  also  Verplank  v.  Sterry,  12  Johns.-  548  [7 
Am.  Dec.  348],  and  Bale  v.  NewUm^  1  Yem.  464,  where  the  court 
say:  ''A  settlement,  though  voluntary,  is  not  revocable.'' 

Osbum,  in  his  answer,  states  that  the  conveyance  was  made 
to  the  son  in  order  to  hinder,  delay,  and  defraud  the  creditors 
of  the  father;  but  there  is  not  the  slightest  proof  on  this  point. 
He  also  suggests  that  the  deed  was  made  to  Charles  Lisloff, 
jun.,  by  mistake  of  the  draftsman,  it  having  been  intended  by 
Philip  Lisloff  that  the  conveyance  should  be  to  his  brother, 
Charles  Lisloff,  sen.  The  testimony  of  Harris,  who  drew  the 
deed  to  the  son,  proves  the  very  reverse  of  this  suggestion. 

Osbum  likewise  states  that,  in  1846,  before  the  deed  to 
Charles  Lisloff,  jun.,  had  been  destroyed,  and  before  the  execu- 
tion of  the  deed  to  the  uncle,  Charles  Lisloff,  sen.,  believing 
that  Philip  Lisloff  was  the  real  owner  of  the  land,  he  had  pur- 
chased from  him  one  half  of  four  acres  of  the  land,  and  of  a 
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fiaw-mill  erected  ihereon,  and  that  Philip  told  him  at  that  time 
that  he  was  the  owner  of  the  land,  and  had  a  deed  for  it  to 
himself. 

This  statement  can  not  avail  the  defendant  for  several  reasons: 
1.  Because  it  is  mattei  in  avoidance,  and  there  is  no  proof  of 
it  whatever,  except  the  statement  in  the  answer;  2.  Because 
he  does  not  state  that  he  had  paid  to  Philip  Lislofif  the  pur- 
chase money  before  he  was  informed  of  the  title  of  Charles 
Tjjsloff,  jun.;  and,  8.  Because  the  legal  title  never  was  in 
Philip  Ldsloff;  and  therefore,  by  this  deed,  Osburn  did  not  ob- 
tain the  legal  title,  and  can  not  claim  to  be  a  bona  Jide  pur- 
chaser for  valuable  consideration  without  notice.  If  he  saw  fit 
to  rely  upon  the  statement  of  Philip  Lisloff,  that  he  had  the 
title,  without  demanding  its  production,  he  must  abide  the  con« 
sequences  of  his  own  confidence;  and  if  it  has  turned  out  that 
these  representations  were  false,  he  can  not  impute  his  injury 
to  any  other  cause  than  his  own  laches. 

Nor  does  this  case  fall  within  that  provision  of  the  statute  of 
frauds.  Hutch.  Code,  637,  whidi  declares:  "If  any  conveyance 
be  of  goods  or  chattels,  and  be  not  on  consideration  deemed 
valuable  in  law,  it  should  be  taken  to  be  fraudulent  within  the 
act,  unless  the  same  be  by  will  duly  proved  and  recorded,  or  by 
deed  in  writing  acknowledged  or  proved,  and  such  deed,  if  for 
real  estate,  shall  be  acknowledged  or  proved  and  recorded  in 
the  county  where  the  land  conveyed  is  situated." 

The  conveyance  in  this  case  was  from  Hanah  to  Charles  Lis- 
loff, jun.,  and  was  for  valuable  consideration,  to  wit,  the  pur- 
chase money  paid  by  the  father,  Philip  Lisloff.  Hanah  was 
the  grantor  of  the  deed,  and  if  it  had  not  been  recorded,  subse- 
quent purchasers  or  creditors  of  his,  without  notice  of  its  ex- 
istence, might  have  avoided  it,  because  it  was  not  recorded; 
but  neither  the  letter  nor  reason  of  this  part  of  the  statute  can 
be  made  to  apply  to  purchasers  or  creditors  of  Philip  Lisloff, 
in  whom  the  title  was  never  vested,  and  who,  therefore,  never 
had  any  interest  in  it  which  creditors  could  reach,  or  any  title 
which  he  could  convey  to  a  purchaser.  It  must  be  understood 
in  this  connection,  that  we  are  treating  the  money  advanced  by 
Philip  Lisloff  as  a  hona  fide  settlement  and  advancement  upon 
his  son,  because  if  there  had  been  proof  that  he  had  advanced 
the  money  for  the  purchase  of  the  land  himself,  and  had  the 
deed  made  to  his  son,  with  the  intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  to  defraud  or  deceive  those  who  might 
afterwards  purchase  the  land  from  him,  then  the  deed  would  be 
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aToided  hj  other  provisions  of  the  statute  of  frauds.  Bat  aa 
we  have  before  remarked,  there  is  not  the  slightest  proof  of  an; 
snch  intent.  The  decree  of  the  Tiee-chancellor  most  be  re- 
versed, and  a  decree  rendered  in  this  court  in  favor  of  the  appel- 
lant, granting  the  relief  sought  by  the  bill. 

Wnxas  Land  is  Pubchased  with  Moitet  or  Two  oa  Mo&i  Pkbsons, 
and  the  cooTeyanoe  taken  by  agreement  in  the  name  of  one  them,  a  reeolting 
tnist  arieee  in  faror  of  the  others:  Dow  v.  Jewell^  45  Am.  Dec.  371;  Pimmoek 
T.  CZotti^A,  42  Id.  521;  PadgeU  t.  Lawrence,  40  Id.  232;  Weekt  t.  Boom,  39  LL 
46;  and  note  to  NeiU  t.  JTeeae,  51  Id.  746,  where  the  subject  is  treated  an 
length. 

PuBCHASs  or  Land  bt  Fathbb  in  Kams  or  his  Son,  for  the  par* 
pose  of  defrauding  creditors,  is  void  as  against  subsequent  as  well  as  exist- 
ing creditors:  EUioU  v.  Horn,  44  Am.  Dec.  488.  A  conyeyanoe  to  the  diil- 
dren  of  the  grantor  is  void  as  against  creditors,  where  it  is  shown  that  the 
conveyance  included  all  the  property  of  the  grantor,  real  and  personal,  and 
was  made  to  children  of  tender  years  who  were  living  with  him  at  the  time, 
and  that  he  thereafter  continued  in  possession,  selling,  renting,  and  hiring 
portions  of  the  property  and  applying  the  proceeds  to  his  own  use:  LewU  v. 
Love*H  I/eirB,  38  Id.  161.  And  a  voluntary  oonvejrance  from  father  to  son  is 
void  as  to  subsequent  bona  Jide  purchasers  from  the  father  without  notioe: 
Freeman  v.  Eaiman,  40  Id.  444. 

VOLVNTABT    SnTLKMKNT    MaDB  VOB  BkNSPIT  Or  WiR  AlTD  ChILDBKN^ 

if  fair  at  the  time,  will  be  good  against  subsequent  creditors  of  the  person 
making  the  deed:  Heultr  v.  WUlAnmrn,  44  Am.  Dee.  aOSi  see  also  MeVieier 
v.i/ay,  45  Id.  687. 
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Smith  v.  Busbt. 

[15  llmouBi,  387.] 

CovxvANT  TO  CoNYXT  BY  Deed,  with  general  warranty,  u  not  satisfied  by 
the  mere  execution  of  a  formal  instmment  with  covenants  of  title,  as  it 
implies  that  the  covenantor  will  convey  an  indefeasible  estate,  and  that 
his  deed  shall  be  operative  for  that  purpose. 

Maker  of  Note  mat  Make  Same  Defense  against  Assiones  that  he 
might  have  made  against  the  assignor  or  payee. 

Total  ok  Pabtial  Failttbe  of  Ck>Nsn>EBATiON  in  a  note  or  bond  may  be 
given  in  evidence  to  defeat  or  diminish  the  recovery  in  an  action  on  thoee 
instroments. 

Ihsolvenct  will  not  Avail  as  Defense,  nor  bar  a  recovery  of  money 
promised  in  an  action  at  law,  when  the  consideration  is  an  act  to  be  per- 
formed subeeqnent  to  the  insolvency. 

Vendee  Intending  to  Besoind  his  Contract  should  Reunquisu  CLAiif 
to  the  vendor  and  abandon  possession. 

Appeal  from  Clinton  circuit  court  The  facts  are  stated  in 
the  opinion. 

Loan  and  Vories,  for  the  plaintiff. 

S.  L.  Leonard,  for  the  defendant. 

By  Court,  Soott,  J.  This  was  a  petition  in  debt  in  attach- 
ment, begun  by  Smith,  assignee  of  John  Townsend,  against 
Hilton  Busby,  on  a  note  executed  by  Busby  for  three  hundred 
and  thirty-seven  dollars  and  fifty  cents,  payable  the  fifteenth  of 
May,  1847,  and  dated  May  20, 1845.  Plea,'  the  general  issue.  On 
the  trial,  after  proving  the  assignment,  the  plaintiff  read  the  note 
in  evidence,  after  which  the  defendant  proved  that  the  note  sued 
on  was  given  as  part  purchase  money  for  two  tracts  of  land  of  one 
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hundred  and  sixly  acres  each.  At  the  time  of  giving  the  note, 
a  certificate  of  pre-emption  was  passed  to  Busbj  for  one  quarter- 
section,  and  a  bond  executed  by  Townsend,  the  assignor,  of  the 
note  in  suit.  The  note  sued  on  was  of  those  mentioned  in  the 
bond  which  was  identified  by  the  witness.  The  bond  was  then 
read  in  CTidence,  from  which  it  appeared  that  Townsend  bound 
himself  in  the  penalty  of  one  thousand  and  eight  hundred  dol- 
lars to  Bueby,  conditioned  to  make  to  Busby  a  warranty  deed 
to  the  north-east  quarter  of  section  33  in  township  57,  range  35, 
on  the  payment  of  eight  hundred  and  seventy-fiTe  dollars,  in 
three  notes  bearing  even  date  with  the  bond.  The  bond  was  dated 
May  20,  1845.  The  defendant  then  read  a  patent  for  the  aboye 
tract  of  land,  issued  by  the  state  of  Missouri  to  S.  L.  Leonard, 
and  proved  by  him  that  the  said  land  had  been  selected  by  the 
state,  imder  the  authority  of  the  United  States;  that  he  pur- 
chased Townsend's  interest  therein,  who  had  a  pre-emption 
thereto,  and  had  proved  up  the  same  at  sheriff's  sale  on  an 
execution  against  Townsend,  who  was  now  insolvent. 

The  plaintiff  then  proved  by  an  agent  of  Busby  that  he  rented 
the  land  to  Townsend  for  one  hundred  dollars,  and  took  his 
obligation  therefor,  which  was  delivered  by  Busby,  who  after- 
wards received  the  rent;  that  when  Townsend  sold  the  land  to 
Busby  and  executed  the  above  title  bond,  certificates  of  pre- 
emption had  not  been  issued.  Townsend  and  Busby  went  to 
the  office  to  prove  Townsend's  right  to  pre-emption,  but  in  con- 
sequence of  some  previous  omission  it  was  not  then  proved,  but 
shortly  after  the  certificate  was  issued,  and  it,  together  with  the 
bond  and  the  obligation  for  rent,  was  placed  in  the  agent'p 
hands,  by  whom  they  were  delivered  to  Busby.  The  plaintiff 
then  offered  to  prove  that  of  the  three  notes,  mentioned  in  the 
above  bond,  one  was  payable  before  that  on  which  this  suit  was 
brought,  and  that  the  oi^er  was  not  due.  This  evidence  was  re- 
jected. The  plaintiff  also  offered  in  evidence  the  following 
agreement  between  Busby  and  Leonard,  which  was  also  re- 
jected: 

"  Whereas,  we,  the  undersigned,  have  severally  claims  to  the 
north-west  quarter  section  34,  township  57,  range  35,  and  the 
north-east  quarter  section  33,  township  57,  range  35;  and 
whereas  the  undersigned,  Milton  Busby,  has  actually  paid  out 
some  nine  hundred  dollars  for  said  nc^rth-west  quarter  of  section 
84;  and  whereas,  the  undersigned,  Solomon  L.  Leonard,  is 
satisfied  that  he  has  an  indefeasible  title  to  both  said  quarters, 
but  in  consideration  that  it  would  be  hard  for  said  Busby  to 
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entirely  loee  said  nine  hundred  dollars,  and  also  to  suppreea 
Btrife  and  bickering  and  to  promote  kind  feelings,  and  also  in 
further  consideration  of  two  hundred  and  sixty-six  dollars  and 
thirty-three  cents,  the  entrance  mon^  which  said  Leonard  paid 
therefor,  with  interest  to  the  present  time,  by  said  Busby  to 
said  Leonard  i>aid,  said  Leonard  has  made  a  deed  of  conyeyance 
of  said  north-west  quarter  section  34  to  said  Busby,  and  said 
Busby  declares  that  he  has  no  just  claim  for  said  north-east 
quarter  section  88,  and  that  he  will  in  no  manner  molest  or 
harass  said  Leonard  about  said  last-mentioned  quarter,  but,  on 
the  contrary,  he  declares  himself  satisfied  with  the  arrangement 
above  set  forth. 

"  Witness  our  hands  and  seals  this  twelfth  day  of  November, 
in  the  year  of  our  Lord  1847. 

**  Solomon  L.  Lsokabd.      [Seal.] 
"  MiLTOH  Busbt.  [Seal.] " 

From  this  state  of  facts,  the  question  arises  whether  there  was 
a  failure  of  the  consideration  of  the  note  sued  on,  or  whether 
the  plaintiff  is  entitled  to  recover.  Li  the  consideration  of  this 
question,  the  evidence  offered  and  rejected  will  be  regarded  as 
in  the  case,  and  the  facts  it  tended  to  prove  will  be  taken  as 
true. 

In  the  court  below  the  plaintiff  submitted  to  a  nonsuit  in 
consequence  of  an  instruction  to  the  effect  that  the  land  having 
been  purchased  by  Leonard  from  the  state,  before  the  com- 
mencement of  this  suit,  and  he  is  still  holding  title  to  the  same, 
and  Towns^nd  being  unable  to  make  a  good  title  to  the  land, 
and  insolvent,  the  consideration  of  the  note  sued  on  has  failed. 

It  may  be  conceded  that  a  covenant  to  convey  by  a  deed  with 
general  warranty  is  not  satisfied  by  the  mere  execution  of  a 
fozmal  instrument  with  covenants  of  title,  but  implies  that  the 
covenantor  will  convey  an  indefeasible  estate,  and  that  his 
deed  shall  be  operative  for  that  purpose.  It  may  likewise  be 
admitted,  for  it  is  statute  law,  that  the  maker  of  a  note  sued  on 
may  make  the  same  defense  against  the  assignee  that  he  might 
have  made  against  the  assignor  or  payee. 

At  common  law  a  failure  of  the  consideration  of  a  bond, 
whether  partial  or  total,  was  no  defense  to  an  action  on  the  in- 
strument. A  partial  or  a  total  failure  of  the  consideration  of  a 
note  might  be  used  as  a  defense  to  an  action  upon  it.  Our 
statute  has  now  abolished  all  distinctions  between  bonds  and 
notes  in  this  respect,  and  a  failure  of  consideration,  in  whole  or 
in  part,  may  be  given  in  evidence  to  defeat  or  diminish  the  re- 
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covery  in  an  action  on  those  instruments:  Code  1845,  p.  832. 
Notwithstanding  this  provision)  we  are  still  left  to  general  prin- 
ciples to  ascertain  what  is  a  failure  of  consideration.  Where  a 
party  has  promised  another  to  pay  him  money  on  a  given  day, 
in  consideration  of  an  act  to  be  performed  subsequently  to  that 
day,  the  insolvency  of  him  who  is  to  perform  the  subsequent 
act  is  no  bar  to  a  recovery  of  the  money  promised  in  an  action 
at  law.  How  far  such  a  consideration  would  influence  courts 
of  equity,  it  is  not  necessary  now  to  determine.  Nor  would  the 
inability  of  a  party  to  do  an  act  presently,  which  was  to  be  per- 
formed in  future,  prevent  his  recovery  of  the  consideration 
which  had  been  promised  to  be  paid  for  the  act  before  the 
arrival  of  the  period  for  the  performance  of  the  thing  stipulated 
to  be  done.  Though  a  party  may  be  unable  to  do  an  act  to-day, 
it  does  not  follow  that  he  may  not  be  able  to  do  it  six  months 
hence.  That  lands  have  been  sold  to  a  third  person  which  a 
party  has  promised  to  convey  to  another  in  future  does  not 
necessarily  preclude  the  idea  that  the  party  promising  will  not 
be  able  to  perform  his  undertaking.  It  is  a  settled  principle 
that  if  a  day  be  appointed  for  the  payment  of  money,  or  part  of 
it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  may 
happen,  before  the  thing  which  is  the  consideration  of  the 
money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act  before 
performance;  for  it  appears  that  the  party  relied  on  his  remedy, 
and  did  not  intend  to  make  the  performance  a  condition  pre- 
cedent: Pordage  v.  Cole,  1  Saund.  320.  In  Johnsctn  v.  Wygant, 
11  Wend.  48,  it  was  held  that  on  a  contract  for  the  sale  of 
lands,  by  a  vendor  against  a  vendee,  in  which  the  consideration 
money  is  to  be  paid  in  installments,  and  the  conveyance  to 
be  made  upon  payment,  if  suit  is  delayed  until  all  the  install- 
ments are  due,  the  covenants  then  become  dependent.  In  this, 
however,  the  action  was  on  a  covenant,  and  the  breach  assigned 
was  the  non-payment  of  all  the  installments.  So  it  appears  the 
whole  srmi  was  due  by  a  single  instrument.  A  difficulty  may 
arise  in  the  application  of  the  principle  of  the  above  case 
to  those  circumstanced  as  the  one  now  under  consideration, 
where  separate  securities  are  given  and  separate  suits  become 
necessary.  If  the  securities  should  be  assigned  to  different 
persons,  in  case  of  a  partial  failure  of  consideration,  how  would 
it  be  apportioned  among  the  different  holders — ^would  the  maker 
use  the  defense  against  which  of  them  he  pleased?  would  the 
last  assignee  be  first  resorted  to?  or  would  the  contribution 
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be  in  proportion  to  the  respective  amounts  of  the  notes?  But 
one  assignee  being  before  the  court,  how  would  the  date  of  the 
assignments  be  ascertained  ?  Clowes  v.  Dickenson^  5  Johns.  Ch. 
235. 

But  this  case  steers  clear  of  this  difficulty,  as  it  appears  that 
one  of  the  notes  was  not  due. 

The  defense  to  this  action  is  an  entire  failure  of  considera- 
tion; but  viewing  the  subject  in  the  most  liberal  manner  for 
the  defendant,  Busby,  we  do  not  see  how  it  can  be  supported. 
He  was  put  in  possession  of  the  land;  he  received  rent  for  it. 
He  had  the  very  thing  he  contracted  for.  It  is  imjust  to  take 
possession  of  land  under  a  contract  of  sale,  retain  it,  and  yet 
refuse  to  pay  the  purchase  money.  The  vendor  should  have 
his  money  or  his  land,  and  if  the  vendee  intends  to  rescind  the 
contract,  he  should  relinquish  his  claim  to  the  vendor,  and 
abandon  the  possession.  The  defense  set  up  can  only  be  main^ 
tained  on  the  ground  that  Busby  has  a  right  to  rescind  the  con- 
tract. Can  he  now  do  this  ?  Has  he  not  placed  himself  in  a 
situation  by  which  he  is  restrained  from  such  a  course?  By  his 
contract  with  Leonard,  he  has  disposed  of  the  very  land  the 
price  of  which,  in  part,  is  the  subject  of  this  controversy.  The 
caution  with  which  he  has  worded  his  agreement  will  not  avail 
him.  In  it  he  recites  that  he  had  a  claim  to  this  very  land,  and 
although  there  is  a  subsequent  disclaimer  of  title,  and  a  total 
omission  of  all  words  of  conveyance,  yet  the  transaction  would 
seem  to  amount  to  a  release  in  effect.  For  a  valuable  consider- 
ation, he  has  precluded  himself  from  an  inquiiy  into  the  legality 
of  the  proceedings  on  the  part  of  Leonard.  It  is  impossible  to 
read  the  agreement  between  Leonard  and  Busby  and  say  it 
was  not  an  assumption  of  the  power  on  the  part  of  Busby  to 
dispose  of  the  land  whose  value  is  the  subject  of  this  suit.  If 
Busby  should  now  rescind  his  contract  with  Townsend  and  put 
him  upon  Leonard,  what  consideration  will  Leonard  have  re- 
ceived for  his  conveyance  of  the  north-west  quarter-section  to 
Busby.  If  Busby  intends  to  rely  upon  a  rescission  of  the  con- 
tract, he  should  have  taken  no  step  by  which  his  right  to  do  so 
could  be  compromised. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

CoHVKTAVOX  CoNTAiNiNO  Genebal  Warbantt,  EFFECT  OF.— Where  the 
gnnton  had  conveyed  all  their  right,  title,  and  demand  in  the  premises,  with 
wiRaatj  against  idl  persons  claiming  by,  from,  or  under  them,  the  court 
held  that  the  grantor  was  estopped  from  denying  the  warranty:  Covutock  y. 
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Smt^A,  2S  Am.  Pm.  126;  TruU  r.  Eatiman,  ^  Id.  126;  Moore  y.  MerriU,  4i 
LL  503;  Bo§9  v.  Turner,  44  Id.  631;  Sweet  t.  Browne  45  Id.  243,  mnd  notos  to 


Where  Difsnse  is  Founded  upoir  Total  ok  Pabtial  Failure  of  Cov- 
IIDERATION,  or  upoii  the  fraadalent  acti  or  representations  affecting  the  o(ai« 
^ideration,  the  special  iacts  most  be  pleaded:  Huston  v.  WiOiamu,  25  Am. 
Dec.  84. 

When  Iksoltenct  will  be  Considered  as  Defextse  to  Bab  Rboovxbt 
ox  Note. — Before  a  note  can  be  pronounced  wholly  worthless  that  is  actu- 
ally due  and  legally  binding  i:pon  the  maker,  it  must  appear  not  only  that  he 
is  at  present  unable  to  pay  any  part  of  it,  but  it  must  be  shown  beyond  all 
reasonable  donbt  that  such  inability  will  continue  for  tiie  future:  Evans  t. 
OiUe,  43  Am.  Dec.  614. 

Vendor's  Bight  to  Immunitt  from  Acts  to  his  Prejudice  by  a  pus 
chaser  in  possession  does  not  depend  on  the  vendor's  having  title  to  the  land 
at  the  time  of  sale;  and  a  purchaser  can  do  nothing  towards  the  prejudice  of 
his  vendor's  right  so  long  as  that  relation  continues:  Meadows  v.  Hopkins,  33 
Am.  Dec.  140;  Oreeno  v.  Munson,  31  Id.  605;  Fowler  v.  Cra/oens,  20  Id.  153, 
and  notes  thereto. 

The  principal  case  has  been  followed  extensively  in  the  courts  of  Mis- 
souri, and  is  a  recognised  authority  upon  the  point  which  it  decides:  Sea 
Dietrich  v.  From,  47  Mo.  87;  Butler  v.  Manny,  62  Id.  506;  Turner  v.  Mel- 
lier,  59  Id.  53C;  Cooper  v.  Stockton,  GO  Id.  SH;  Smith  v.  Hutchinson,  61  Id. 
88;  Harvey  ▼.  MorrU,  63  Id.  478;  Lockwood  v.  Bailroad,  65  Id.  236. 


KUTEENDAIiL  V.  McDoNALD. 

[16  UmsouBX,  41«.] 

CONTDrUED    POfiSESBIOir  OF    PERSONAL   PROPERTY,  AFTER  EXEOUTIOIT  SaL% 

by  former  owner,  is  presumptive  evidence  of  fraud,  and  becomes  oooda- 
sive,  unless  the  vendee  shows  that  the  sale  was  made  in  good  faith  and 
without  intent  to  defraud  creditors. 

Fraudulent  Intent  is  Question  for  Jury. 

Debtor  may  Give  Preference  to  Particular  Creditor,  or  set  of  cred- 
itors, and  an  assignment  or  payment  for  that  purpose  will  be  valid,  when 
the  same  has  not  been  done  to  secure  the  property  to  himself. 

Moneyed  Consideration  for  Goods  Much  Dispeoportional  to  theib 
Value  will  not  take  a  case  out  of  the  statute,  unless  the  same  is  un- 
reasonably inadequate. 

Recording  Absolute  Bills  of  Sale  of  personal  property,  being  an  unau- 
thorized act,  avails  the  parties  nothing,  when  the  question  of  fraud  is 
raised. 

Appeal  from  Platte  circuit  court.    The  facts  are  stated  in  the 
opinion. 

Leonard f  for  the  plaintiff. 

Hayden  and  Oardenhire^  for  the  defendants. 

By  Conrt,  Soott,  J.    McDonald,  the  defendant,  having  ob- 
tained a  judgment  against  William  O.  Bumes  and  John  S- 
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light,  levied  his  execution  upon  property  in  the  poBsession  of 
Light.  Thereupon,  Middleton,  Perry  &  Co.  claimed  the  prop- 
erty, and  demanded  an  inquisition  by  the  sheriff  to  ascertain 
its  ownership.  Middleton,  Perry  &,  Go.  having  obtained  a  ver- 
dict, McDonald,  the  plaintiff  in  the  execution  against  Bumes  & 
Light  (but  defendant  here),  then  gave  to  the  sheriff  a  bond  of 
indemnity,  and  required  him  to  sell  the  property  levied  on. 
This  vrns  accordingly  done,  and  this  suit  was  brought  to  the  use 
of  Middleton,  Peny  &  Co.,  the  successful  claimants  of  the 
property  seized  under  execution,  in  the  name  of  James  Euy- 
kendall,  to  whom,  as  sheriff,  the  bond  was  executed. 

The  defense  to  this  action  was,  that  the  conveyance  of  the 
properly  to  Middleton,  Perry  &,  €k>. ,  executed  by  Light  to  them, 
and  under  which  they  claimed,  was  void,  being  made  to  hinder 
and  delay  his  creditors.  Li  consequence  of  the  directions  of 
the  court  below,  the  plaintiff  took  a  nonsuit,  and  after  an  un- 
successful motion  to  set  it  aside,  sued  out  a  writ  of  error  from 
this  court. 

Middleton,  Peny  &  Co.*  churned  the  property  levied  on  by 
virtue  of  a  conveyance  made  by  Light,  the  sixth  of  April,  1846, 
and  recorded.  The  debt  due  by  Light  to  McDonald,  on  which 
there  were  judgment  and  execution,  was  payable  the  third  of 
June,  1845.  The  property  levied  on,  and  other  property  not 
taken  by  the  sheriff,  were  conveyed  to  Middleton,  Peny  &  Co., 
for  the  consideration  of  one  thousand  five  hundred  dollars,  as 
expressed  in  the  deed.  Light  also  executed  to  Middleton, 
Peny  &  Co.  a  deed  of  two  hundred  and  forty  acres  of  land,  in 
consideration  of  the  sum  of  one  thousand  dollars.  The  land 
was  public  land,  and  in  the  opinion  of  some  of  the  witnesses, 
not  worth  more  than  the  government  pribe,  though  at  the  trial 
it  was  proved  to  be  then  worth  one  thousand  two  hundred  dol- 
lars. The  property  mentioned  in  the  first  deed  was,  at  the  time 
of  sale,  delivered  to  Middleton,  Perry  &  Co.,  and  immediately 
restored  to  Light,  who  also  continued  in  possession  of  the  land 
conveyed.  There  was  evidence  conducing  to  show  that  the 
property  conveyed  by  Light  was  worth  much  more  than  was 
paid  for  it.  The  property  levied  on  by  the  sheriff  was  found  in 
the  possession  of  Light.  Evidence  was  produced  showing  that 
Light  was  indebted  to  Middleton,  Perry  &  Co.  in  a  considerable 
sum,  at  the  time  of  the  conveyances,  and  of  their  assuming  to 
pay  and  paying  debts  due  by  him  to  others  for  a  large  amount. 

It  would  be  an  endless  task  to  copy  and  review  all  the  in- 
atractions  that  were  given  and  refused  on  the  trial  of  this 
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cause,  and  it  is  not  deemed  necessaiy,  as  the  argument  in  this 
court  was  confined  singly  to  the  question  whether  the  remain- 
ing in  possession  by  the  Tendee  after  an  absolute  sale  of  per- 
sonal  property  is  fraud  per  se,  and  so  to  be  declared  by  the  court 
as  a  matter  of  law;  or  whether,  imder  the  tenth  section  of  the 
act  concerning  fraudulent  conTeyances,  it  only  creates  a  pre- 
sumption of  fraud,  which  may  be  repelled  by  evidence  satis- 
factory to  the  jury  that  the  sale  was  made  in  good  faith  and 
without  any  intent  to  defraud  creditors. 

This  reviyes  the  old  question,  whether  the  continuing  in  pos- 
session of  personal  property  after  a  sale  is  a  fraud  in  law,. and 
so  to  be  declared  by  the  courts;  or  whether  it  is  a  fact  to  be  put 
to  the  jury  as  evidence  of  fraud,  who  are  the  triers  whether  the 
transaction  is  fraudulent  or  not.  The  contrariety  of  opinion 
entertained  by  different  courts,  and  the  conflicting  views  in  the 
same  courts  in  relation  to  this  question,  induced  the  legislature 
at  the  late  session  to  interfere  and  settle  it  definitely.  It  was 
hoped  this  had  been  done,  and  that  the  matter  would  not  be 
again  agitated.  The  fourth  section  of  the  act  referred  to  pre- 
scribes how  gifts  of  goods  may  escape  the  imputation  of  fraud, 
resulting  from  a  want  of  possession  in  the  donee.  The  eighth 
section  shows  how  deeds  of  trust  and  mortgages,  affected  with 
a  charge  of  fraud,  growing  out  of  the  want  of  possession  in  the 
mortgagee  and  trustee,  may  avoid  a  like  imputation.  But  the 
case  of  an  absolute  sale,  with  possession  continuing  in  the  ven- 
dor, stood  on  different  considerations,  and  no  provision  was 
made  for  its  protection.  It  was  made  a  presumption  of  fraud, 
lUid  a  conclusive  one,  unless  the  jury  was  satisfied  it  was  made 
in  good  faith,  without  any  intent  to  defraud  creditors.  The 
tenth  section  of  the  act  was  borrowed  from  the  code  of  New 
York.  The  section,  however,  in  that  code,  did  not  contain  the 
words  *'to  the  jury,"  and  their  omission  continued  the  old 
controversy,  whether  fraud  was  a  question  of  law  for  the  deter- 
mination of  the  court,  or  a  question  of  fact  to  be  submitted  to 
a  juiy.  It  was  to  settle  this  controversy  that  the  words  **  to 
the  juiy  "  were  inserted  in  our  statute,  and  it  is  submitted  that 
their  insertion  leaves  no  doubt  but  that  in  all  cases  arising  un- 
der the  tenth  section,  the  jury  are  the  triers 'whether  the  trans- 
action is  fraudulent  or  not.  The  continued  possession  after  the 
sale  is  presumptive  evidence  of  fraud,  and  it  becomes  conclu- 
sive, unless  the  vendee  shows  that  the  sale  was  made  in  good 
faith,  and  without  any  intent  to  defraud  creditors.  The  pos- 
session in  the  vendor  is  all  that  need  be  shown,  in  the  first  in- 
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stance,  by  the  creditor  contesting  the  validity  of  the  transaction; 
and  that  being  shown,  the  statute  presumes  it  to  be  fraudulent; 
then  the  onus  is  thrown  on  the  claimant  of  the  property  under 
the  sale,  to  show  from  all  circumstances  surrounding  the  trans- 
action its  true  character,  in  order  to  repel  the  presumption  of 
fraud;  and  if  he  fails  in  his  evidence  to  show  that  the  sale  was 
made  in  good  faith,  without  any  intent  to  defraud  creditors,  the 
presumption  of  fraud  first  raised  by  the  law  becomes  conclusive 
evidence  of  the  fact.  In  determining  this  question,  the  jury 
should  not  be  satisfied  with  the  mere  absence  of  direct  evi« 
dence  of  a  fraudulent  intent,  in  connection  with  proof  of  a  valu- 
able coQsideration.  They  should  be  satisfied  that  there  was 
some  good  and  sufficient  reasons  for  leaving  the  property  in  the 
possessioli  of  the  vendor.  An  agreement  to  permit  a  vendor  to 
remain  in  possession  of  goods,  after  an  absolute  sale,  is  not  the 
common  course  of  business.  It  must  therefore  excite  suspicion, 
and  the  interests  of  creditors  in  all  such  cases  imperiously  re- 
quire that  the  vendee  clearly  explain  how  an  absolute  sale  could 
Lave  been  bona  fide,  and  yet  the  vendor  retain  the  use  and  pos- 
session of  the  property  sold. 

lu  order  to  take  a  sale  of  goods  out  of  the  statute,  it  must 
not  only  be  for  a  valuable  consideration,  but  also  bona  fide;  as 
if  one  knowing  of  a  judgment  and  execution  against  another 
^^oes  and  purchases  his  goods  in  order  to  defeat  the  execution; 
although  he  may  take  possession,  yet  the  sale  will  be  judged 
fraudulent  because  his  purpose  is  iniquitous:  Worseley  v.  De 
JUatloSy  1  Burr.  474.  But  cases  of  this  kind  should  not  be  con- 
founded with  those  which  only  amount  to  a  giving  of  preference 
to  one  creditor  over  another.  A  debtor  may  give  a  preference 
to  a  particular  creditor,  or  set  of  creditors,  by  a  direct  payment 
or  assignment,  if  ho  does  so  in  payment  of  his  or  their  just  de- 
mands, and  not  as  a  mere  screen  to  secure  the  property  to  him- 
self. The  pendency  of  another  creditor's  suit  is  immaterial,  and 
the  transaction  is  valid,  though  done  to  defeat  that  creditor's 
claim:  Holbird  v.  Anderson^  5  T.  B.  235;  Fickstock  v.  Lysler,  3 
Man.  &  Sel.  371. 

In  the  many  cases  which  have  lately  come  up,  arising  under 
the  statute  concerning  fraudulent  conveyances,  a  great  deal  has 
been  said  about  ''a  valuable  consideration."  Certainly  a 
moneyed  consideration  for  an  assignment  of  goods  much  dis- 
proportioned  to  the  value  of  goods  assigned  would  not  take 
a  conveyance  out  of  the  statute.  The  consideration  must  be 
adequate.    Not  that  courts  will  weigh  the  value  of  the  goods 
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sold  and  the  price  receiyed  in  yerj  nice  scales;  but  all  circum- 
stances considered,  there  should  be  a  reasonable  and  fiiir  pro- 
portion between  the  one  and  the  other.  Cases  in  which  the 
question  of  inadequacy  of  consideration  arises  between  the 
grantor  and  grantee  of  a  deed,  where  stdt  is  instituted  for  the 
purpose  of  setting  aside  ihe  grant  on  the  ground  of  imposition, 
are  not  applicable  in  determining  a  question  of  ihe  fairness  of 
a  consideration  between  a  Tendee  and  creditor  under  the  statute 
concerning  fraudulent  couTejances.  What  inadequacy  of  con- 
sideration would  induce  a  court  to  set  aside  a  conyeyance  at  the 
instance  of  the  grantor,  on  the  ground  of  imposition,  is  an 
entirely  different  question  from  that  degree  of  inadequacy  which 
would  avoid  an  assignment  on  ihe  ground  of  fraud  in  a  suit  by 
a  creditor  or  purchaser  against  the  assignee.  Inadequacy  of 
price,  when  unreasonable,  is  evidence  of  a  secret  trust,  and  it  is 
prima  facie  evidence  that  a  conveyance  is  not  bona  fide  if  it  is 
accompanied  with  any  trust:  Oriental  Bank  v.  Haskins,  3  Met. 
832  [37  Am.  Dec.  140].  The  law  will  not  suffer  a  creditor, 
although  he  may  have  a  just  demand  against  his  debtor,  to  use 
that  debt  as  a  screen  to  protect  the  debtor's  estate  from  his 
other  creditors,  when  that  estate  exceeds  much  in  value  the 
amount  of  the  debt.  When  a  creditor  by  fraud  will  attempt  to 
defeat  ihe  claims  of  other  creditors,  there  is  no  hardship  in 
postponing  his  demand,  although  a  just  one,  to  those  which  he 
has  endeavored  to  defeat. 

The  law  not  requiring  absolute  bills  of  sole  of  personal  prop- 
erty to  be  recorded,  the  placing  them  upon  record,  being  an  un- 
authorized act,  avails  the  parties  nothing. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Bjetxhtion  or  Posssssioir  or  Pebsonal  Pbopbbtt  bt  Vendob  ob  Mob^ 
OAOOB,  Effect  of. — See  the  foUowiiig  cases  and  notes  thereto:  SturtevatU  v. 
Ballard,  C  Am.  Dec.  281;  Broohav,  Patoers,  8  Id.  99;  Clowv.  Woods,  9  Id.  346; 
Read  v.  Staton,  Id.  740;  Ramsey  v.  Stevenson,  12  Id.  468;  Peabody  v.  CarroU, 
13  Id.  305;  Bahb  v.  Clemson,  Id.  684;  Roeheblave  v.  PoUer,  14  Id.  306;  Cobum 
V.  Pickering,  Id.  375;  Bissell  v.  Hopkins,  16  Id.  259;  Boardman  v.  Keder,  Id. 
670;  FUtcher  v.  Jioward,lQ  Id.  686;  Iludnal  v.  Wilder,  17  Id.  744;  Glasscock 
▼.  BaUon,  18  Id.  703;  Batcfielder  v.  Carter,  19  Id.  711;  Jennings  v.  Carter,  20 
Id.  636;  Diwer  v.  McLaughlin,  Id.  665;  Sw\ft  v.  Thompson,  21  Id.  718;  Farr 
V.  Simms,  24t  Id.  396;  CaUen  v.  Thompson,  Id.  687;  Waller  v.  Todd,  28  Id.  94; 
Thomt<m  V.  Davenport,  29  Id.  368;  Eagle  v.  EicheWerger,  31  Id.  449;  Rich- 
mond V.  Crudup,  33  Id.  164;  Mason  v.  Bond,  Id.  243;  Briggs  v.  Parkman,  37 
Id.  89;  Crouch  v.  Carrier,  41  Id.  156;  Calkins  v.  Lockwood,  42  Id.  729;  Cocke 
V.  Chapman,  44  Id.  636;  J/cFtcter  v.  May,  46  Id.  637;  MilU  v.  Warner,  47 
Id.  711;  Fleming  v.  Townsend,  60  Id.  318;  KimbaU  v.  Thompmm,  Id.  790. 
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Fraud  is  QussnoH  fob  Jubt:  Miles  v.  Stevens^  45  Am.  Deo.  621; 
Briscoe  ▼.  SronaugK,  46  Id.  108;  Dodd  t.  MeCraw^  Id.  301;  Broum  v.  Form^ 
Id.  519;  QarUmd  v.  ChaMers,  49  Id.  63;  Forsyth  ▼.  MaUhews,  53  Id.  522,  and 
notes  citiDg  other  cases  in  this  series. 

DaBTOB    HAT  OlVB    PkETKBENGX   TO    PABTIOULAB   CbSDITOB  OB  SXT  OT 

Credetobs:  See  Arthur  ▼.  Commercial  ds  B,  B.  Bank  etc,  48  Am.  Deo.  719; 
Fnrsyth  ▼.  MaUhews,  53  Id.  522. 

Inadsquaot  or  Considkbatton  as  EviDBNCifi  QT  Fbaud.— It  is  a  role 
that  when  parties  understand  fully  what  they  are  doing,  and  there  is  no  fidu- 
ciary relation  existing  between  them,  mere  inadequacy  of  price  will  not  sufiBoe 
to  impeach  a  sale:  Bigelow  on  Frauds,  c  2,  sec.  9.  A  party  attempting  to 
impeach  a  sale  for  fraud  must  establish  the  fact  that  the  transaction  is  invali- 
dated by  some  of  the  elements  which  render  it  inoperative  in  equity.  Mere 
inadequacy  of  consideration,  though  not  coming  within  the  general  meaning 
of  fraud,  is  a  material  fact,  which  may  exist  to  such  an  extent  in  connection 
with  other  facts  as  to  be  proof  of  fraud:  Butler  v.  Miller,  1 1.  R.  £q.  195.  In  a 
case  determined  in  Pennsylvania  it  was  held  "  that  gross  inadequacy  of  con- 
sideration, though  sufficient  to  shock  the  judgment  of  the  court,  is  insufficient 
of  itself  to  set  aside  an  executed  contract  between  the  parties  standing  on  an 
equality,  though  it  might  be  otherwise  of  an  executory  contract:"  Davidson  v. 
LiUle,  22  Pa.  St.  245.  In  this  case  one  of  the  parties  had  disposed  of  his 
interest  in  property  valued  at  upwards  of  eight  thousand  dollars  for  the  mere 
pittance  of  three  hundred  and  fifty  dollars.  But  in  Surget  v.  Byers,  Hempet. 
715,  the  court  held  that  inadequacy  of  consideration  in  a  sale,  either  private 
or  judicial,  so  gross  as  to  shock  the  conscience  is  presumptive  evidence  of 
fraud;  see  also  Burdi  v.  Smith,  15  Tex.  219;  Hamet  v.  Dvndass,  4  Pa.  St  178; 
Boyd  V.  Ellis,  1 1  Iowa,  97;  Mahon  v.  Beeves,  1 1  Ala.  345.  So  where  a  vendor 
is  greatly  indebted,  inadequacy  of  consideration  is  recognized  as  a  mark  of 
fraad,  and  when  other  circumstances  are  associated  with  it,  it  may  be  conclu- 
sive: Barrow  v.  Baily,  5  Fla.  9;  Bay  v.  Cook,  31  IlL  336;  Bryant  v.  Kelton, 
1  Tex.  415.  In  Weber  v.  Weetling,  3  C.  E.  Green,  441,  the  court  held  that  a 
bid  of  (me  hundred  dollars  at  a  public  sole  of  property  worth  fifteen  hundred 
dollars,  but  upon  which  there  were  liens  amounting  to  eight  hundred  dollars, 
was  not  so  inadequate  as  to  show  fraud.  But  where  property  valued  at  twelve 
thousand  dollars  was  bid  off  at  public  sale  for  four  hundred  dollars,  it  was  held 
that  such  inadequacy  afforded  ground  for  relief:  Hodgson  v.  Farrell,  15  N.  J. 
£q.  88.  In  a  case  in  Maryland  where  property  worth  eight  hundred  dollars  sold 
for  two  hundred  dollars,  the  court  refused  to  interfere:  Feigleyv.  Feigley,  7 
Md.  537.  But  where  a  county  agreed  to  sell  and  transfer  twenty  thousand 
dollars'  worth  of  railroad  stock  for  two  dollars,  this  was  held  to  be  unconscion- 
able and  fraudulent  j9er  se:  Macoupin  Co.  v.  People,  58  111.  191;  Madison  Co, 
v.  People,  Id.  456.  So  where  real  estate  worth  sixteen  hundred  dollars  sold 
for  fifty  dollars,  the  sale  was  set  aside:  Mitchell  v.  Jones,  50  Mo.  438.  For  a 
more  extended  discussion  of  this  subject,  as  well  the  question  when  inadequacy 
of  consideration  will  be  a  ground  for  setting  aside  contracts  and  agreements, 
see  the  following  cases  and  notes  to  the  same:  Whitejield  v.  McLeod,  1  Am. 
Dec.  650;  Pollard  v.  Lyman,  2  Id.  63;  Woodfolk  v.  Blount,  9  Id.  736;  Beard 
V.  Campbell,  12  Id.  362;  Seymour  v.  Delancey,  15  Id.  270;  Pope  v.  Brandon, 
20  Id.  49;  Crane  v.  CanJdin,  22  Id.  519;  Hind  v.  Holdslup,  26  Id.  107;  Littell 
V.  Zuniit,  36  Id.  415;  Juzan  v.  Toulmin,  44  Id.  448. 

Thx  fbhicxpal  oasb  was  appboyed  A2n>  followed  in  Potter  v.  McDowell, 
81  Mo.  74;  State  r.  Bose^fidd,  31  Id.  566;  ClaJUn  v.  Bosenberg,  42  Id.  439. 
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Dbapeb  V.  Owsley. 

[15  MntouBi.  61S.] 
Defendant  CoMrBOMisiNO  Suit  bt  Executing  New  Non  for  *  mua  less 
thsn  the  amoimt  sued  for  is  bound  by  his  act;  and  when  sned  on  the 
note  so  given,  is  estopped  from  using  a  defense  which  should  have  been 
need  in  the  snit  brought  upon  which  the  oompromiso  was  founded. 

The  facts  are  stated  in  the  opinion. 

Lakenan,  for  the  plaintiff. 

Eichmondf  ffarriaon^  and  Hawkins^  for  the  defendant. 

By  Court,  Btland,  J.  From  the  above  statement  it  will  be 
seen  that  ihe  question  for  the  consideration  of  the  court  in- 
toItos  ihe  liability  of  Owsley  to  pay  the  notes  executed  by  him 
to  ^Draper  for  Clifton,  upon  ihe  compromise  of  ihe  suit  first 
brought  against  Owsley. 

Owsley  was  security  to  Shropshire  in  a  note  for  the  payment 
of  money  to  one  Conway,  upon  a  contract  between  Conway  and 
the  Hannibal  Company,  of  which  said  company  Shropshire 
was  a  member.  This  note  was  assigned  to  T.  G.  Draper,  eecretaiy 
of  the  Hannibal  Company;  upon  the  dissolution  of  the  com- 
pany, Shropshire  having  previously  sold  out  his  interest,  the 
note  of  Shropshire  and  Owsley  fell  to  ihe  share  of  Clifton,  and 
was  assigned  to  him  by  Draper.  Some  years  after  the  maturity 
of  this  note,  suit  was  commenced  upon  it  by  Clifton  against 
Owsley.  This  suit  was  compromised  by  Owsley  and  Draper, 
the  agent  for  Clifton;  Owsley  giving  his  notes  and  time,  for  a 
less  sum  than  the  original  debt,  to  Draper  for  Clifton,  and 
Draper  dismissing  the  suit.  One  of  the  notes  given  on  this 
compromise  is  the  foundation  of  the  present  action. 

The  defendant  contends,  that  as  this  suit  was  commenced  be- 
fore a  justice  of  the  peace,  he  can  avail  himself  of  any  defense 
which  either  law  or  equity  can  afford  him,  and  consequently,  as 
he  supposes,  he  might  have  have  made  a  successful  defense 
against  the  original  suit  brought  by  Clifton  against  him,  that 
he  is  still  entitled  to  go  behind  the  compromise  and  now  assert 
this  same  defense  to  these  new  notes. 

The  defendant  knew  all  the  facts  and  circumstances  of  the 
transaction;  and  having  made  a  compromise,  by  which  he  has 
the  suit  against  him  dismissed,  by  giving  his  note  for  a  less 
sum  and  obtaining  time  thereon,  he  is  bound  by  these  notes 
and  can  not  go  behind  the  compromise  for  defense  he  ought  to 
have  made  against  the  original  note.    He  is  concluded  by  his 
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own  compromise;  it  was  fairiy  made  with  knowledge  of  all  the 
facts;  let  him  then  abide  by  it. 

But  take  it  for  granted  that  he  could  make  this  defense,  what 
does  it  amount  to  ?  Will  the  facts  set  forth  by  him  exonerate  him 
from  the  liability  as  Shropshire's  security  to  Conway?  He  con- 
tends, that  as  ihe  Hannibal  Company,  of  which  Shropshire  was 
a  member,  could  not  sue  Shropshire,  therefore  ihe  security  is  ex- 
onerated. He  assumes  the  fact  to  be,  that  the  company  could 
not  sue  on  the  note.  This  may  be  true,  as  regards  a  court  of 
law;  but  it  is  certain  that  Draper  could  not  sue  as  assignee,  re- 
garding ihe  words  "  secretary  of  Hannibal  Company"  as  mere 
descriptio  personce. 

If  the  defendant  Owsley  really  supposed  that  no  suit  could 
have  been  maintained  on  the  note  of  himself  and  Shropshire, 
he  should  have  put  that  matter  to  the  test,  by  giving  the  notice 
to  sue  allowed  by  our  statute  to  securities. 

It  is  the  opinion  of  this  court,  that  the  facts  relied  on  by  the 
defendant  do  not  constitute  a  valid  defense  to  this  action. 

The  judgment  of  the  court  below,  with  the  concurrence  of 
the  other  judges,  is  affirmed. 

COMPBOMISK  WILL  NOT  BE  SeT  AsIDS  EXCEPT  FOB  FbaUD  OK  iMPOSmON. 

A  oompromiBe  of  a  doubtful  right,  procured  without  tnoh  deceit  as  would 
▼itiate  any  other  contract,  concludes  the  parties,  though  ignorant  of  the  ex- 
tent of  their  rights:  Hoge  v.  Hoge,  26  Am.  Dec.  52;  MUU  v.  Lee,  17  Id.  118| 
Chahoon  v.  HoOenback,  16  Id.  587.  See  also  the  following  cases:  Danklt  r. 
Stuck,  47  Id.  169;  De  Lmtia  v.  Meek,  50  Id.  491. 


Kennebly  V.  Shepley. 

[15  Hnsousi,  640.] 

EiEcuToa  OB  Adionistrator  18  Full  Repressntativb  or  Cbeditobs  of 
the  estate  committed  to  his  care  in  the  prosecution  and  defense  of  claims. 

br  AonoN  Bbouoht  to  Bestbain  ADMiNiaTBATOB  from  selling  prop- 
erty to  pay  debts  of  a  deceased  person  and  to  set  up  a  lost  deed,  it  is 
sufficient  if  the  administrator  and  the  heirs  are  brought  before  the  court, 
as  they  fully  represent  the  property  and  are  liable  for  all  demands 
against  it. 

Allowance  or  Claim  against  Decedent's  Estate  Opebates  as  Judg- 
ment, but  whether  it  will  operate  as  a  lien,  qtuere, 

Anonistbatob  and  Heibs  or  Decedent  Take  Same  Bight  and  Intebesi 
in  decedent's  estate  as  decedent  had. 

State  Laws  abb  not  Binding  upon  Ofticebs  or  Fedebal  Oovebnment, 
and  a  sale  made  by  a  United  States  marshal  "will  be  deemed  vslid  until 
set  aside  by  the  federal  oourt. 
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Afisal  from  the  Si.  Louis  chancery  ciroiiit  court.  J.  B. 
Sheple J  brought  suit  against  E.  M.  Eennerly,  deceased,  and  the 
widow  of  J.  Eennerly,  deceased,  and  the  heirs  of  said  Eennerly, 
praying  an  injunction  restraining  sale  under  order  of  probate 
court,  and  to  present  the  making  of  any  deed  by  the  parties  that 
might  affect  the  title  to  a  certain  tract  of  land  formerly  owned 
by  Eennerly  and  sold  by  the  United  States  marshal  to  J.  OTal- 
Ion,  under  an  execution  issued  out  of  the  United  States  district 
court  for  Missouri.  The  deed  so  made  was  giyen  to  OTal- 
Ion,  and  he  disposed  of  the  property  to  C.  B.  Anderson,  the 
latter  transferring  it  to  W.  O.  Anderson,  who  mortgaged  it  to 
the  Commercial  Bank  of  Cincinnati.  The  mortgage  was  fore- 
closed, and  the  property  was  subsequently  conyeyed  to  Shepl^. 
OTallon's  deed  had  ncTcr  been  recorded.  Eennerly,  at  the  time 
of  the  execution  of  ihe  deed  to  OTallon,  was  insolvent,  and 
continued  so  till  his- death.  His  administrator  denied  plaint- 
iff's right  to  the  property,  and  claimed  that  the  sale  and  deed 
made  by  the  marshal  were  Toid.  The  other  facts  appear  in  the 
opinion. 

Bates,  for  the  plaintiff  in  error. 

Spalding  and  Shepley,  for  the  defendant. 

By  Court,  Scott,  J.  The  objection  that  the  creditors  were 
not  made  parties  to  ihe  suit  can  not  be  maintained.  In  the 
prosecution  and  defense  of  claims,  the  executor  or  administrator 
is  deemed  a  full  representative  of  the  creditors  of  ihe  estates 
respectively  committed  to  their  care.  The  object  of  the  suit 
being  to  restrain  the  administrator  from  selling  property  to  pay 
debts  of  a  deceased  person,  and  to  set  up  a  lost  deed,  it  was 
sufficient  to  bring  before  the  court  the  administratrix  and 
the  heirs,  who  fully  represented  the  property  and  are  liable 
for  all  demands  upon  it:  Story's  Eq.  PI.,  sec.  150;  Mitford'a 
PI.  166. 

The  allowance  of  a  claim  against  a  deceased  person's  estate 
is  a  judgment,  and  will  be  respected  as  such.  But  there  is  some 
difficulty  in  maintaining  that  those  allowances  are  liens  upon 
the  estate.  Formerly,  when  an  execution  could  issue  on  a 
judgment  in  the  circuit  court  against  an  administrator,  it  was 
held  that  such  judgment  was  no  lien  upon  the  estate  of  the 
decedent  in  his  hands.  If  there  was  no  lien,  when  the  lands 
could  bo  sold  under  execution,  it  would  be  hard  to  maintain 
that  a  lien  is  created  by  the  allowance  of  a  demand  in  the 
county  court.    No  argument  will  be  made  here  on  the  subject. 
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but  a  reference  to  the  case  of  PrewiU  y.  Jewell,  9  Mo.  728,  will 
show  what  has  been  said  on  that  subject.  The  administrator 
has  no  interest  in  the  real  estate  to  which  a  b'en  could  attach 
itself  by  reason  of  a  judgment  against  him.  In  the  theory  of 
our  law,  lands,  upon  the  death  of  the  ancestor,  descended  to 
-  his  heirs,  and  there  is  a  contingent  power  in  the  administrator 
to  sell  the  lands  to  pay  the  debts,  with  a  right  to  lease  and  pre- 
serve them  until  distribution  is  made.  The  administrator 
and  heirs  succeed  only  to  the  interest  of  the  deceased.  They 
can  obtain  no  greater  right  than  he  had.  The  administrator 
and  heirs,  coming  in  as  Tolunteers,  the  unrecorded  deed  was 
binding  on  them.  The  land  was  gone  at  the  death  of  Een- 
nerly.  The  power  of  affecting  it  in  any  way,  to  the  prejudice 
of  the  unrecorded  deed,  was  extinguished.  It  should  not  have 
been  inyentoried,  or  regarded  as  a  part  of  the  estate  of  the  de- 
ceased. The  creditors  having  no  interest  in  the  lot  at  the  death 
of  the  intestate,  and  on  his  death  the  unrecorded  deed  being 
binding  on  the  representatives,  it  was  impossible  that  any  right 
to  the  lot  could  accrue  to  them,  which  would  subject  it  to  the 
daim  of  creditors.  If  the  lands  should  be  sold  by  the  ad- 
ministrator, he  could  only  convey  the  right  Eennerly  had  at  the 
time  of  his  death;  and  as  to  Eennerly,  there  was  no  right. 

Considering  the  length  of  time  from  the  execution  and 
delivery  of  the  marshal's  deed,  the  evidence  of  its  contents  is 
sufficient.  The  formal  parts  of  the  deed  ^ere  printed,  and  we 
are  informed  by  the  testiinony  that  the  marshal's  deed  was  used 
in  drawing  a  subsequent  deed  for  the  same  lot,  and  moreover, 
that  the  court  took  the  acknowledgment  of  the  same. 

It  is  objected  that  the  sale  of  the  lot,  made  by  the  marshal, 
was  not  in  pursuance  to  the  laws  of  Missouri  in  force  at  that 
time.  The  act  of  congress  of  the  sixteenth  of  March,  1822, 
established  a  district  court  for  the  district  of  Missouri.  That 
act  conferred  on  said  court  the  jurisdiction  and  powers  which 
by  law  were  given  to  the  judge  of  the  Eentucky  district,  under 
the  act  of  September  24,  1789,  and  the  act  of  the  second  of 
March,  1793,  and  the  acts  supplementary  thereto.  The  seventh 
section  of  the  act  of  the  second  of  March,  1793,  gives  power  to 
the  courts  of  the  United  States  to  make  rules  and  orders  for 
their  respective  courts,  directing  the  returns  of  writs  of  process, 
and  to  regulate  the  practice  of  the  courts  respectively.  It  is 
conceded  that  neither  the  act  regulating  process  in  the  courts 
of  the  United  States  of  the  twenty-ninth  of  September,  1789, 
nor  the  act  of  the  eighth  of  May,  1792,  empowering  the  courts 
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to  make  such  alterationB  and  additions  to  the  forms  of  wriia^ 
executions,  and  other  processes  they  may  deem  expedient^ 
were  not  in  force  in  this  state;  those  acts  being  confined  in 
their  operation  to  the  states  of  the  Union,  in  existence  at  the 
time  of  their  passage.  The  sale  in  this  case  having  been  made 
prior  to  the  act  of  congress  of  the  nineteenth  of  May,  1828,  * 
adopting  the  practice  of  ihe  state  courts,  for  those  states  ad- 
mitted into  the  Union  subsequentiy  to  the  tweniy-ninth  of  Sep- 
tember, 1789,  we  must  look  to  the  act  of  1793  for  the  powers 
to  be  exercised  by  the  district  court  of  Missouri  in  relation  to 
the  execution  of  process  emanating  from  that  court. 

It  is  no  objection  to  the  sale  that  it  was  not  made  in  con- 
formity to  the  law  of  this  state,  regulating  sales  under  process 
of  execution.  The  state  laws,  as  such,  are  not  binding  on  the 
officers  of  the  federal  goTcmment.  They  can  only  become  so  by 
being  adopted  by  the  laws  of  the  United  States  or  by  the  rules 
of  their  courts.  When  the  sale  was  made,  there  was  no  writ- 
ten rule  of  the  court.  It  had  not  exercised  ihe  power  conferred 
by  the  seyenth  section  of  the  act  of  1793,  of  making  rules  regu- 
lating its  practice  and  the  returns  of  process.  Under  these  cir- 
cumstances the  marshal  made  his  sale,  conforming  as  nearly  as 
practicable  to  the  laws  of  this  state.  In  the  case  of  Wayman  t. 
SoiUhard,  10  Wheat.  22,  it  was  held  that  the  fourteenth  section 
of  the  judiciary  act  jof  1789  authorizes  courts  to  issue  writs  of 
execution.  In  the  same  volume,  in  the  case  of  Bank  qf  United 
States  V.  Ealstead^  Id.  51,  it  was  maintained  that  the  courts  can  so 
alter  their  process  as  to  sell  lands  on  execution  when  not  sub- 
ject to  sale  by  ihe  state  laws.  These  cases  arose  in  Kentucky, 
not  one  of  the  states  in  existence  in  September,  1789.  The 
case  of  FuUerton  v.  Bank  of  United  States,  1  Pet.  604,  originated 
in  the  state  oi  Ohio,  at  a  time  when  the  powers  of  the  federal 
courts  in  that  state  were  similar  to  those  intrusted  to  the  dis- 
trict court  of  Missouri  at  the  time  of  this  sale.  This  case 
maintains  that  a  practice  or  mode  of  procedure  could  be 
adopted  by  usi^e,  without  written  rules.  The  taking  the 
acknowledgment  of  the  deed  was  evidence  of  the  sanction  of 
the  usage  by  the  court.  Such  a  circumstance  must  have 
brought  the  matter  to  the  attention  of  the  court,  and  had  the 
manner  of  conducting  the  sale  been  disapproved,  the  acknowl- 
edgment would  not  have  been  taken^  and  a  written  rule  would 
have  been  made  for  the  conduct  of  future  sales.  We  do  not 
see  the  force  of  the  objection  that  the  usage  had  not  been  long 
practiced.    It  was  conformed  to  in  mauy  cases,  sufficient  to 
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make  it  known,  and  when  the  usage  was  established,  its  effect 
must  be  to  sustain  and  support  instances  under  it  occurring,  as 
well  before  as  after  it  had  been  much  practiced.  It  would 
sustain  the  yeiy  first  instance  under  it. 

The  deed  executed  by  OTallon  and  wife  to  Mrs.  Eennerlj, 
having  never  been  delivered,  and  being  canceled  in  the  presence 
of  her  husband,  with  his  assent  and  that  of  the  grantor,  could 
convey  no  title  to  her. 

Judge  Byland  concurring,  the  decree  below  will  be  afSrmed. 

Oamblx,  J.,  did  not  sit  in  this  cause. 

Cbxditobs  mat  Look  to  Executos  as  the  proper  repreeentatlTe  of  hi* 
testator's  estate,  tmtil  he  has  been  duly  discharged:  N,  O.  Af  C.  R.  R.  Co, 
▼.  Karr,  41  Am.  Dec  323.  An  exeontor  is  regarded  in  equity  as  a  tmstee 
for  the  creditors  and  legatees:  Petrie  t.  Clcwk^  14  Id.  636. 

Who  mat  bk  Joikkd  as  Paktixs  Detenbaivt  nr  Acnov  Acunmr 
EsTATX  IN  Trust:  See  note  to  ColUna  ▼.  Lojflus,  34  Am.  Deo.  722. 

Admccistratok  ok  Credftor  or  Deceased  Person  can  derive  no  greater 
benefit  from  his  contracts  with  other  persons,  or  from  the  equitable  relation 
in  which  he  stood  daring  his  life-time  to  them,  than  the  deceased  would  be 
entitled  to  if  still  living:  Fletcher  v.  Orover,  35  Am.  Dec  497.  A  deed  by  an 
administrator  conveys  only  such  estate  as  his  intestate  had:  Adams  r. 
Cuddy,  25  Id.  330;  Ewing  v.  Higby,  28  Id.  633. 

Jurisdiction  or  State  Courts  over  Acts  or  United  States  Mar- 
shals: See  Durm  r.  VaU,  12  Am.  Dec  512;  Lowrp  v.  Erwin,  39  Id.  556^ 
mndnotesL 

The  rsniciPAL  case  was  cited  and  roixowED  in  MUe$  r.  DtwiSp  19  Mo.. 
414;  Keene  r.  Batmea^  29  Id.  384;  Baker  r.  Underwood,  63  Id.  387. 
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P6  Mnsouxi,  48.] 
Administrator  or  Mother  can  not  Set  up  Claim  roR  Support  aki^ 
Education  of  her  child  bestowed  on  him  by  herself,  in  an  action  by  the 
child  against  the  administrator  to  recover  a  sum  received  by  the  mother 
as  guardian  for  him,  where  there  is  no  evidence  that  she  ever  intended 
to  make  a  chai^  for  them;  and  in  such  a  case  the  omission  of  the  mother 
to  render  an  account  of  the  sums  received  by  the  child  can  not  be  oon- 
stmed  into  a  purpose  to  apply  them  for  his  education. 

Appbal  from  the  St.  Loms  circuit  court.    The  opinion  states 
the  < 


O.  B.  Lord,  for  the  appellant. 
Lacldand  and  JamiKm,  comtra. 
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By  Court,  Soott,  J.  This  ifaa  a  claim,  exhibited  in  the  pro- 
bate court  x>f  St.  Louia  county,  against  the  appellant,  in  which 
the  appeUee,  recoTering  less  than  he  claimed,  appealed  to  the 
drcnit  court,  where  on  a  trial  anew,  he  reoorered  judgment 
against  the  ai)pellant  for  one  thousand  four  hundred  and 
twenty-seren  dollars  and  ten  cents,  the  amount  claimed  and  in- 
terest, from  which  judgment  ihe  appellant  appealed  to  this 
court. 

Josephine  Ghiion,  the  intestate,  was  the  mother  of  the  appel- 
lee, and  was  appointed  his  guardian;  in  which  capacity,  between 
April,  1836,  and  October,  1837,  she  received  from  the  estate  of 
Madam  Hebert,  the  grandmother  of  ihe  appellee,  the  sum  of 
one  thousand  and  five  dollars  and  scTenteen  scents.  Hebert 
Guion,  the  father  of  the  appellee,  died  in  1833,  and  Josephine, 
his  mother,  in  1843.  The  appellee  was  about  nine  years  old  at 
his  father's  death.  Josephine  Guion,  the  intestate,  inherited 
an  estate  from  her  father,  after  the  death  of  her  husband,  which 
yielded  her  an  income  of  four  or  fiye  hundred  dollars  a  year. 
She  had  three  children — two  daughters  and  the  appellee.  One 
of  the  daughters  married  in  1834,  and  the  other  in  1841.  She 
educated  the  appellee  at  the  St.  Louis  UniTersity^  where  he  con- 
tinued three  years  as  a  full  boarder,  and  one  year  as  a  half-boarder. 
The  expense  of  sending  a  youth  to  the  uniyersity  was  two  hun- 
dred and  fifty  dollars  a  year.  Josephine  Guion  neyer  kept  any 
account  with  her  son,  the  appellee.  Nor  did  she  erer  charge 
herself,  as  guardian,  with  ihe  money  received  for  him  from  his 
grandmother's  estate.  She  never  made  any  settlement  as  guar- 
dian. The  court  excluded,  as  evidence,  a  receipt  given  by  the 
appellee  to  the  appellant  for  one  thousand  eight  hundred  and 
four  dollars,  a  distributive  share  of  his  deceased  mother's  estate. 
The  appellant  administered  on  Josephine  Guion's  estate.  On 
the  trial  by  the  court,  without  a  jury,  a  verdict  was  found  for 
the  appellee  for  ihe  amount  of  his  claim  and  interest.  The  ap- 
pellant filed  no  set-off  to  the  demand,  but  claimed  that  it  had 
been  extinguished  by  reason  of  the  expense  incurred  by  Joseph- 
ine Guion  for  the  appellee. 

The  cases  in  England,  on  the  question  of  an  allowance  for  past 
and  future  maintenance  by  a  mother  or  father  to  a  child,  have 
arisen  when  the  child  has  a  fortune,  and  on  the  direct  application 
to  the  proper  tribunal  by  the  parent.  The  case  of  Bosiwick^ 
Ataiterof^  4  Johns.  Ch.  100,  is  the  application  of  a. mother  for  an 
allowance  for  past  maintenance  of  her  child.  The  law  seems  now 
to  be  well  settled,  both  in  this  countiy  and  in  England,  that 
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applications  of  this  sort  will  be  entertained  by  the  court  having 
the  management  of  the  estate  of  wards  and  the  care  of  their  per- 
sons. Each  case  is  goTemed  by  its  own  circimistances.  If  the 
<>state  of  the  child  will  warrant  it,  and  the  father  is  poor,  an  al- 
lowance will  be  made  for  its  support,  according  to  its  expecta- 
tions, and  this  without  regard  as  to  whether  it  is  for  past  or 
future  maintenance.  When  the  father  is  of  sufficient  ability  to 
support  his  child  according  to  its  expectation  in  life,  he  will  not 
be  allowed  for  its  maintenance.  The  rule  seems  not  to  be  so 
rigorous  with  respect  to  mothers:  2  Kent's  Com.  191. 

By  the  common  law,  the  father  is  bound  to  support  his  minor 
children;  and  so  long  as  he  does,  he  will  be  entitled  to  their 
services.  On  the  death  of  the  father,  this  duiy  and  right  devolve 
on  the  mother,  as  succeeding  to  all  the  duties  and  obligations  of 
her  husband.  The  seventh  section  of  the  statute  of  43  Elis- 
beth  makes  the  father  and  grandfather,  mother  and  grand- 
mother, and  the  children,  being  of  sufficient  ability,  of  every 
poor  person  not  able  to  work,  liable  ior  his  support.  This 
statute,  although  not  in  force  here  (its  details  making  it  local 
to  England),  yet  has  been  regarded  as  a  recognition  of  the  prin- 
ciples of  the  conmion  law. 

In  the  case  of  Cummvngs  v.  CummingSy  8  Watts,  366,  which 
was  a  suit  brought  by  a  mother's  administrator  against  a  child, 
and  in  its  circumstances  much  like  this,  the  court  says:  "The 
presumption,  from  a  niother's  maintenance  of  her  child,  what- 
ever be  the  means  of  either,  is,  that  she  furnished  it  as  a  gift. 
If  the  child  has  nothing  to  recur  to,  the  presumption  is  irresist- 
ible; and  if  it  even  has  an  estate,  her  omission  to  have  it  applied 
by  a  guardian  is  equally  so.  Perhaps  one  case  could  not  be 
picked  out-of  a  thousand  in  which  the  presumption  would  not 
accord  with  the  fact.  They  who  wpuld  set  boimds  to  the  gen- 
erosity of  a  mother  know  but  little  about  the  impulses  of  such 
a  parent."  We  fully  adopt  the  opinion  of  the  court  in  Pennsyl- 
vania, not  considering  it  as  precluding  a  mother  from  an  allow- 
ance for  past  maintenance,  under  circumstances  in  which  it 
would  be  proper  to  give  it.  In  the  case  of  Whipple  v.  Dow,  2 
Mass.  418,  it  is  said:  ''If  a  mother  support  her  child  gratu- 
itously, without  any  intention  at  the  time  of  demanding  a 
recompense,  nothing  is  morei  clear  than  that  she  could  not, 
upon  a  change  of  inclination,  afterwards  have  an  action  there- 
for." This  principle  is  necessary  to  secure  to  children  the  little 
patrimony  they  may  inherit  Were  mothers  permitted  to  charge 
for  support,  as  a  matter  of  course,  after  it  had  been  gratuitously 
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bestowed,  it  is  easy  to  see  that  the  estate  of  eyeiy  child,  by  a 
former  husband,  would  be  at  the  mercy  of  a  step-father,  and 
the  children  of  a  mother  surviying  her  husband,  at  the  mercy 
of  an  administrator.  The  question  in  this  case  is,  not  whether 
the  mother  might  not  have  applied  to  the  court  and  had  her 
son's  estate  appropriated  for  his  support,  but  whether  her 
administrator  shall  be  allowed  to  set  up  a  claim  for  the  support 
and  education  of  her  child  bestowed  on  him  by  herself,  when 
there  is  no  cTidence  that  she  ever  intended  to  make  a  charge  for 
them.  It  does  not  appear  when  Madam  Guion  was  appointed 
guardian  of  her  son;  and  her  omission  to  render  an  account 
for  the  sums  reoeiTed  for  him  can  not  be  construed  into  a 
purpose  to  apply  to  them  for  his  education.  As  the  evidence  of 
her  having  received  the  money  was  of  record,  had  such  been 
her  intention,  she  would  have  kept  an  account  with  her  son, 
or  at  least  have  charged  him  with  the  sums  she  expended  in 
his  education.  We  are  aware  that  any  general  rule  that  may  be 
established  in  relation  to  this  matter  may  sometimes  have  a 
harsh  operation.  This  is  a  frailty 'incident  to  all  general  princi- 
ples. Under  its  cover  an  illiberal  child  njAy  assert  a  claim 
against  a  deceased  parent's  estate,  to  the  injury  of  his  brethren, 
which  may  expose  him  to  the  imputation  of  a  want  of  generosity. 
For  the  honor  of  our  nature,  we  trust  such  instances  will  be 
rare.  But  it  is  better  to  bear  with  such  cases  than  to  place  the 
patrimony  of  orphan  children  at  the  mercy  of  step-fathers  and 
the  administrators  of  their  mothers.  The  other  judges  concur- 
ring, the  judgment  will  be  affirmed. 

Claim  or  Pabsnt  ob  Onk  Stahdino  in  Logo  Pabentis  fob  Main- 
TKNANOB  AND  EDUCATION  ow  Child. — A  father  is  under  a  natqral  obligation 
to  maintain  and  educate  hia  minor  children:  Schouler  on  Dom.  ReL,  sees.  235, 
236;  note  to  Myers  v.  Myers,  16  Am.  Dec.  661,  and  cases  cited;  and  it  is  only 
under  peculiar  circumstances  that  he  is  allowed  to  charge  them  for  main- 
tenance and  education:  Tanner  v.  Skinner^  11  Bush,  220;  he  would  not  be 
entitled  to  pay  for  the  support  of  an  adopted  child  as  long  as  that  relation 
existed:  Brown  v.  Welsh,  27  N.  J.  Eq.  429.  And  as  the  relationship  excludes 
implication  of  a  promise,  a  grandfather  can  not  recover  for  the  maintenance 
of  his  grandchildren  from  the  estate  of  their  father  unless  there  was  proof  of 
a  previous  request,  a  contract,  and  an  express  promise  on  the  part  of  the  father 
to  pay  for  it:  Duffey  ▼.  Dvffey,  44  Pa.  St.  399.  But  a  father  is  under  no  legal 
obligation  to  support  an  adult  widowed  daughter  and  her  infant  ofispring, 
and  whether  if  he  does  so  it  is  to  be  regarded  as  a  gratuity  from  him  to  the 
daughter  is  to  be  collected  from  the  circumstances:  Haynes  v.  Waggoner,  25 
Ind.  174;  and  in  In  re  Marx,  5  Abb.  N.  C.  224,  it  was  held,  contrary  to  the 
general  rule,  that  a  father  was  not  obliged  to  support  his  minor  children  where 
they  have  property  for  their  support;  aud  in  JloUzman  v.  CasUeman,  2  Mo- 
Arthur,  555,  the  court  decided  that  while  it  was  the  duty  of  a  father  to  main- 
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tain  his  minor  children,  still  when  the  minor  had  a  separate  estate,  the  father 
as  a  natoral  guardian  had  a  right  to  apply  so  much  of  the  Income  therefrom 
as  might  be  necessary  to  defray  the  expense  of  giving  the  child  a  good  educa- 
tion, and  a  tK>art  of  equity  in  stating  his  account  would  allow  him  a  reasonable 
credit  for  such  expenditures,  and  would  further  allow  him  a  credit  for  what- 
ever portion  of  such  income  he  had  beneficially  applied  to  the  support  of  such 
child  during  the  period  of  his  minority;  and  in  Freeman  v.  CoU,  27  Hun,  447; 
8.  C,  15  N.  Y.  Week.  Dig.  142,  it  was  held,  where  a  wife  bequeathed  cer- 
tain property  to  her  husband  as  executor  in  trust  for  the  support  of  their 
minor  children,  that  notwithstanding  his  liability  as  parent,  he  was  entitled 
to  charge  the  support  of  a  child  to  her  separate  estate.  These  cases  are  opposed 
to  the  general  rule,  as  a  father  is  bound  to  support  his  minor  children  if  of 
ability  to  do  so  whether  they  have  property  or  not:  See  cases  cited  in  note  to 
Ifyen  v.  Myen,  16  Am.  Dec  661;  and  in  the  note  to  ViOard  v.  liobert,  49 
Id.  658.  And  the  rule  that  a  father  can  not  charge  for  the  support  and  educa- 
tion of  his  minor  children  is  not  changed  by  the  fact  that  he  is  appointed 
guardian  of  them:  Walker  v.  Crowder,  2  Ired.  Eq.  478;  Burht  v.  Turner,  85 
N.  C.  500;  Harland'$  Case,  5  Rawle,  323;  Griffith  v.  Bird,  22  Oratt.  73;  and 
cases  cited  in  note  to  Villard  v.  Bohert,  49  Am.  Dec.  658;  but  where  a  father  was 
the  guardian  of  the  children,  and  possessing  limited  means  was  compelled  to 
labor  for  their  support,  and  in  consequence  of  the  decease  of  their  mother  was 
put  to  increased  expense,  it  would  be  reasonable  under  the  circumstances  to 
charge  a  portion  of  the  expense  of  their  maintenance  upon  the  income  or  in- 
terest of  the  shares  of  the  wards:  Barring  v.  Coles,  2  Bradf.  349.  Another 
exception  is  grafted  on  the  general  rule  where  the  father  is  indigent  and  un- 
able to  support  the  child  in  a  proper  manner,  and  the  child  has  a  separate 
estate;  in  such  a  case  an  allowance  may  be  made  the  father  out  of  the  separate 
estate  of  the  child  for  his  support.  This  subject  is  discussed  in  the  note  to 
Myers  v.  Myers,  16  Am.  Dec  648.  For  a  discussion  of  the  subject  of  the 
liability  of  step-parents  for  the  support  of  their  step-children,  and  the  relative 
rights,  duties,  and  liabilities  of  persons  occupying  such  relation  to  each  other, 
the  reader  is  referred  to  the  note  to  BartUy  v.  Bkhtmyer,  53  Id.  338,  where 
this  subject  is  treated  at  length.  The  obligation  resting  upon  the  father  does 
not  extend  to  the  mother;  see  the  note  to  Myers  v.  Myers,  16  Id.  661 ;  thus  iu 
Wilkes  V.  Bogers,  6  Johns.  566,  where  a  father  died  intestate,  leaving  a  largo  real 
and  personal  estate,  it  was  held  that  the  mother  was  entitled  to  be  allowed  out 
of  the  portion  of  the  estate  belonging  to  the  children  for  their  support  during 
their  infancy  and  for  the  time  past  as  well  as  to  come.  But  the  law  raises 
no  implied  promise;  and  from  the  mere  fact  of  a  mother's  maintenance  of  her 
children,  the  presumption  is  that  she  furnished  it  gratuitously:  Cummings  v. 
Cummings,  8  Watts,  366;  SeUz*s  Appeal,  87  Pa.  St.  159. 

Guardians,  unlike  fathers,  are  not  personally  responsible  for  the  support 
and  education  of  their  wards:  Schouler  on  Dom.  Rel.,  sec  3.T7;  and  in  their 
accounting  they  will  be  allowed  a  reasonable  sum  for  amounts  expended  for 
these  purposes:  Latham  v.  Myers,  10  N.  W.  Rep.  924;  Border  v.  Foster,  23  Ga. 
489;  Owen  v.  Peebles,  42  Ala.  338;  SmiUi's  Appeal,  30  Pa.  St.  397;  whether 
a  guardian  will  be  allowed  for  expenditures  exceeding  the  income  of  the 
ward's  estate  depends  upon  circumstances;  this  question  is  discussed  in  tlie 
note  to  Villard  v.  Bol>ert,  49  Am.  Dec  ^b-i,  A  charge  made  by  a  guardian 
for  tho  ward's  board  at  an  insane  asylum  is  proper  if  the  ward's  estate  is  suf- 
ficient to  justify  the  expenditure,  and  the  charge  should  not  be  disallowed 
because  the  asylum  bill  was  not  paid,  as  the  guardian  is  personally  liable  for 
such  bill:  Cwxoran  v.  AUen,  11  E.  L  567;  and  where  a  guardian,  as  such* 
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la wf ally  contracts  a  debt  for  the  maintenance  and  edncation  of  the  ward, 
and  Buch  debt  has  been  personally  released  to  him  by  the  creditor  without 
his  having  paid  the  same,  he  and  his  sureties  are  entiUed  to  a  credit  for  the 
nmount,  with  interest,  in  an  action  by  a  ward  on  his  bond:  Kinaey  ▼.  State^ 
71  Ind.  32;  and  a  guardian  who  is  a  merchant  may,  if  he  acts  bona  fide^ 
supply  the  necessary  wants  of  the  wards  from  his  own  store,  and  may  chan^ 
a  reasonable  profit  on  them:  Moore  ▼.  Shields,  69  N.  C.  50.  It  is  the  duty 
of  a  general  guardian  of  an  infant  to  provide  for  his  support,  maintenance, 
and  education  out  of  his  estate,  notwithstanding  the  father  is  living,  if  the 
father  is  poor  and  unable  to  support  him;  and  for  sums  expended  for  this 
purpose,  the  guardian  should  be  allowed  in  the  settlement  of  his  account: 
Clark  V.  Montgomery,  23  Barb.  464;  and  see  Cimningham  ▼.  Cunningham^  4 
Gratt.  43,  a  case  turning  on  an  analogous  principle.  The  general  rule  is  sub- 
ject to  exceptions.  In  Marquua  v.  La  Baw,  82  Ind.  550,  it  was  held  to  be  a 
settled  rule  that  a  guardian  who  makes  bis  ward  a  member  of  his  family  and 
receives  his  ward's  labors  as  such  could  not  charge  for  his  board.  And  a 
charge  for  board  and  lodging  in  a  guardian's  account  will  not  be  allowed 
upon  evidence  that  the  ward  worked  as  a  laborer  for  the  guardian  and  that 
the  labor  was  equal  to  the  value  of  the  board  and  clothing:  Oos6y  v.  Crosby, 
I  B.  C.  337;  liayden  v.  SUme,  1  Duv.  396;  and  a  ward  who  renders  valuable 
services  to  the  guardian  while  residing  with  him  is  entitled  to  set  off  the 
value  of  those  services  against  his  charge  for  board;  but  the  burden  of  proof 
as  to  the  value  of  such  services  is  on  the  ward:  Calhoun  v.  CoMotm,  41  Ala. 
369.  And  where  a  guardian  puts  himself  in  loco  partntis  to  his  ward  who 
has  no  estate,  avails  himself  of  his  services,  keeps  no  account  with  him,  and 
does  not  in  any  other  way  manifest  an  intent  to  choice  him  for  his  mainte- 
nance, he  can  not,  on  his  ward's  becoming  entitled  to  property,  change  the 
character  of  his  post  relations  towards  him  and  make  a  chai^ge  for  his  main- 
tenance: Bright^s  Appeal,  15  Rep.,  N.  S.,  25.  And  an  agreement  between  a 
guardian  before  his  appointment  and  the  mother  of  his  wards,  his  wife,  that 
they  should  be  treated  as  his  own  children,  and  that  their  estate  should  be  used 
for  their  education,  under  which  they  resided  in  his  family  and  rendered  him 
services,  is  sustained  by  a  sufficient  consideration  and  would  preclude  him 
from  making  charge  for  their  support:  Bradford  v.  Bodjish,  39  Iowa,  681. 
And  an  allowance  for  past  maintenance  will  not  be  granted  where  one  has 
taken  and  brought  up  an  infant,  as  a  member  of  his  family,  without  any  ap- 
pareiit  claim  or  expectation  until  afterwards,  and  a  guu^ian  paying  such 
charge  can  not  hold  the  infant's  estate  therefor:  Folger  v.  JJeidel,  60  Mo.  284. 
So  if  minors  were  invited  by  their  guardian  to  reside  with  him  gratuitously, 
they  shall  not  afterwards  be  made  to  pay  for  board,  but  he  will  be  allowed 
for  clothing  and  other  necessaries  furnished,  them:  McDowell  v.  Caldwell,  2 
McCord  Ch.  43;  as  a  guardian  making  a  gratuity  to  his  ward  can  not  after- 
wards convert  it  into  a  charge  against  him:  Pratt  v.  McJunkui,  4  Rich.  L. 
5;  and  proof  of  parol  declarations  of  a  guardian  that  she  did  not  intend  to 
charge  her  ward  for  board  is  admissible  to  repel  a  charge  for  board  in  her 
life-time  exhibited  by  her  representatives  after  her  death:  Hooper  v.  Boyster, 
I  Muuf.  119. 

So  where  a  word  was  the  niece  of  the  wife  of  the  guardian,  and  lived  with 
him  as  one  of  his  family,  worked  therein,  and  was  boarded,  clothed,  and 
schooled  as  one  of  his  own  children,  and  the  guardian  frequently  declared  to 
the  word  and  others  that  he  regarded  her  as  one  of  his  children  and  would 
do  by  her  as  his  own,  and  never  applied  to  the  court  for  an  allowance  for  her 
gupport,  and  it  did  not  appear  that  he  had  made  any  chai^ge  in  his  books  for 
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her  nudntenftDce,  the  gnardian  is  not  eDtitled  in  his  final  aoooant  to  a  credit 
for  her  maintenance:  HorUm*$  Appeal^  94  Pa.  St.  62.  So,  of  course,  an  allow- 
ance would  be  refused  a  guardian  where  she  lived  with  him  and  it  appeared 
that  he  had  expended  nothing  on  the  same,  and  where  he  neyer  made  such 
charge  in  his  returns  to  the  commissioner:  Booth  v.  Sineath^  2  Strobh.  Eq. 
31;  and  if  the  guardian  commit  the  custody  and  control  of  a  female  ward 
to  a  person  who  compels  personal  servicei  from  her,  while  her  education  and 
culture  are  wholly  neglected,  he  will  not  be  allowed  a  credit  for  her  board 
within  the  value  of  her  personal  services:  Starling  v.  BcUkum,  47  Ala.  314. 
On  an  agreement  by  the  guardian  to  maintain  the  minor  at  his  own  expense, 
as  an  inducement  to  the  court  to  issue  letters  to  him,  he  is  bound  by  such 
offer,  which  was  embodied  in  the  order  of  appointment,  and  oan  not  be  re- 
imbursed for  his  expenses  in  that  regard:  Bar(f$  Estate,  My  rick's  Prob.  69; 
although  in  ArmiOrong  v.  WcUkup,  9  Gratt.  372,  it  was  held  that  a  guardian 
of  inftunts  was  entitled  to  compensation  for  their  support,  although  he  may 
have  promised  their  friends  he  would  not  make  any  charge  for  it,  and  in  fact 
kept  no  accounts  against  them.  If  a  guardian,  instead  of  loaning  out  or  in- 
vesting the  funds  of  his  ward  which  were  in  his  hands  at  the  commencement 
of  the  war,  and  hiring  out  the  negroes,  retained  and  used  the  money  for  his 
own  benefit  and  became  himself  the  hirer  of  the  negroes,  he  can  not 
be  allowed  in  extinguishment  of  the  debt  thus  incurred  to  claim  credits  for 
board,  clothing,  and  tuition  of  the  ward  at  Confederate  prices:  Hutton  v. 
WiUiams,  60  Ala.  133.  And  if  a  guardian  of  minors  loans  money  to  their 
mother  on  her  promise  to  charge  such  minors  for  their  support  and  to  give 
him  the  benefit  of  such  charges,  and  she  afterwards  refuses  to  make  any 
charge  against  them  or  to  accept  any  compensation  for  their  support,  he  is 
not  entitled  to  an  allowance  therefor  in  settling  his  account  with  them  as 
guardian:  Wyckoffr,  HvUe,  32  N.  J.  Eq.  697.  In  DaUon  v.  Jbnea,  51  Miss. 
585,  it  was  held  that  if  a  guardian  contracted  for  the  education  and  mainte- 
nance of  his  ward  without  the  sanction  of  the  chancery  court,  he  incurred  a 
perscmal  responsibility,  and  could  not  be  allowed  for  it  in  his  account  with 
his  ward.  And  PrtUe  v.  Ixmgfdhw^  48  Me.  279,  decided  that  a  guardian 
was  not  authorized  by  law  to  make  advances  from  his  own  means  for  the 
maintenance  of  his  ward,  but  was  bound  to  provide  for  such  maintenance 
firam  the  estate  of  his  ward,  and  could  not  by  making  advances  for  the  ward's 
support  make  the  ward  his  debtor  upon  arriving  at  full  age,  and  that  an  ac- 
tion ooold  not  be  maintained  by  a  guardian  against  his  late  ward  when  of 
ige  to  obtain  remuneratioii  for  such  advances. 


Coleman  v.  MoAnui/ty. 

[16  MXMOUBI,  ITS.] 

Wbit  Bboulab  on  its  Face  Emamatino  from  Coobt  or  Supebiok  Jitris- 
DicnoN  is  a  justification  to  the  officer  acting  under  it. 

OmcKR  CAN  Pass  Titls  bt  Sale  under  Writ  wherever  he  can  justify  un- 
der the  writ,  if  all  other  prerequisites  to  a  sale  have  been  complied  with. 

BXATH  or  PlAINTIFr  BEFORE  JUDGHENT  AGAINST  GaRNISHXE  IS  BeNDBRBD 

does  not  render  such  judgment  null  and  void. 
Fbocbedings  to  Set  Aside  Judgment  do  not  Affect  One  not  Party. 

Ebbob  to  the  St  Louis  circuit  court.    The  opinion  states  the 
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T.  T.  ChmU,  for  the  plaintiff  in  error. 
Geyer  and  Dayton,  contra. 

Bj  Court,  Scott,  J.  The  petition  in  this  case  stated  that  the 
appellant,  Samuel  M.  Coleman,  ^as  the  legal  representatiye  of 
James  Coleman,  in  respect  to  ihe  undivided  half  of  a  tract  of  land 
situated  in  St.  Louis  county.  That  a  judgment  was  recovered  by 
John  P.  Boyd,  in  the  St.  Louis  circuit  court,  against  Abraham 
Wooley;  and  James  Coleman  being  summoned  as  a  garnishee,  a 
judgment  against  him,  as  a  debtor  of  said  Wooley,  was  entered  at 
the  suit  of  the  said  Boyd,  who  had  departed  this  life  at  the  time 
of  the  said  garnishment.  On  the  judgment  against  Coleman,  an 
execution  issued,  by  virtue  of  which,  in  March,  1834,  his  interest 
in  the  land  above  mentioned,  being  an  equitable  one,  was  sold 
to  the  respondent,  who  afterwards  instituted  proceedings  in 
equity  against  Joseph  Papin,  the  trustee  of  the  land,  and  ob- 
tained a  deed  conveying  the  legal  title  of  ihe  same  to  him.  In 
April,  1835,  on  motion  of  Coleman,  the  judgment  against  him 
was  set  aside  and  for  naught  held,  it  appearing  to  the  court  that 
the  plaintiff,  Boyd,  had  died  before  the  judgment  was  rendered 
against  Coleman.  James  Coleman  afterwards  died,  leaving  the 
respondent,  his  son.  McAnnlty  was  no  parly  to  the  proceedings 
instituted  to  set  aside  the  judgment.  The  petition  prayed  that 
the  title  of  the  respondent  might  be  decreed  to  the  appellant^ 
and  for  the  rents  and  profits  of  the  land  described.  Ademurrer 
to  the  petition  was  sustained,  and  the  cause  brought  here. 

1.  The  only  question  in  the  cause  is,  whether  the  judgment 
against  the  garnishee  was  void  and  a  nullity,  by  reason  of  ihe 
death  of  Boyd  before  it  was  rendered.  In  maintaining  the 
a£Srmative  of  this  question,  the  appellant  is  not  supported  by 
any  of  the  cases  cited  by  him.  The  case  of  Borden  v.  FUch,  16 
Johns.  145  [8  Am.  Dec.  225],  and  that  of  KeUy  v.  Hooper,  3 
Yerg.  395,  are  both  within  the  principle  prevailing  in  some  of  the 
states,  allowing  the  judgment  of  another  state  to  be  impeached 
for  lack  of  jurisdiction:  2  Phill.  Ev.,  Cowan  &  Hill's  notes,  915. 
All  that  is  contained  in  the  case  of  Woodcock  v.  Bennet,  1  Cow.  735 
[13  Am.  Dec.  568],  in  relation  to  this  matter,  is  taken  from  the  case 
of  Parsons  v.  Loyd,  3  Wils.  341,  where  it  is  said  that  "there  is 
a  great  difference  between  erroneous  process  and  irregular  (that 
is  to  say,  void)  process;  the  first  stands  good  and  valid  until  it 
be  reversed;  the  latter  is  an  absolute  nullity  from  the  begin-, 
ning."  This  was  a  suit  against  a  plaintiff  in  an  action  for 
suing  out  a  void  capias  ad  respondendum,  which  had  been  set 


Digitized  by  VjOOQIC 


March,  1852.]         CoLEHAN  v.  McAnultt.  231 

aside.  In  the  same  case  it  was  said  that  there  was  no  remedy 
against  the  officer,  for  he  was  obliged  to  obey  a  writ  emanating 
from  a  court  of  general  jurisdiction.  This  is  unquestionable 
law,  that  a  writ,  regular  on  its  face,  emanating  from  a  court  of 
superior  jurisdiction,  is  a  justification  to  the  officer  acting  under 
it;  and  it  is  a  general  rule,  that  wheresoever  an  officer  can  justify 
under  a  writ,  he  can  pass  a  title  bj  a  sale  under  it,  if  all  other 
prerequisites  to  a  sale  have  been  complied  with:  Cox  v.  Nelson, 
1  T.  B.  Mon.  95  [15  Am.  Dec.  89];  McKinneys  v.  Scott,  1  Bibb, 
155;  Reardon  v.  Searcy,  2  Id.  202;  Coleman  v.  Trabue,  Id.  518. 
In  2  Tidd's  Practice,  93G,  it  is  said:  **  If  the  judgment  or  execu- 
tion be  irregular,  the  party  can  not  justify  under  it,  for  that  is 
a  matter  in  the  privity  of  himself  or  his  attorney;  and  if  the 
fiheriff  or  officer  in  such  case  join  in  the  same  plea  with  a  party, 
he  forfeits  the  benefit  of  his  defense.  The  sheriff  or  officer, 
however,  may  justify  under  an  irregular  judgment,  as  well  as  an 
erroneous  one,  for  they  are  not  privy  to  the  irregularity.  And, 
so  as  the  writ  be  not  void,  it  is  a  good  justification,  however 
irr^^ular,  and  the  purchaser  will  gain  a  title  under  the  sheriff; 
for  it  would  be  very  hard  if  it  should  be  at  the  peril  of  the  pur- 
chaser, under  9k  fieri  facias,  whether  the  proceedings  were  regu- 
lar or  not."  In  the  case  of  Warder  v.  Tainier,  4  Watts,  278, 
the  court  says  the  authorities  are  abundant  to  show  that  in  no 
case  is  a  judgment,  rendered  by  a  court  of  general  jurisdiction, 
considered  void  on  account  of  the  death  of  the  defendant  hav- 
ing taken  place  before  the  rendition  of  it:  that  at  most  it  is 
only  voidable.  If  the  death  of  the  defendant  will  not  render  a 
juc^fment  void,  no  reason  is  perceived  why  the  death  of  the 
plaintiff  should  have  that  effect.  There  being,  then,  a  valid 
sale  under  a  writ,  supported  by  a  judgment  not  void,  the  title 
of  Coleman  passed  by  it. 

2.  The  proceedings  to  set  aside  the  judgment  did  not  affect 
the  respondent,  as  he  was  no  parly  to  them. 

Judge  Byland  concurring,  the  judgment  will  be  affirmed. 

Gamble,  J.,  not  sitting. 

Justification  of  Officebs  ukder  their  Prociss:  See  McDonald  v. 
WUide,  54  Am.  Deo.  423,  and  note. 

Death  of  Plaintiff  before  Judgment  Rendered  does  not  affect  the 
validity  of  an  ezecotion  tale  and  sheriff^s  deed:  UnUm  Bcuik  v.  Mc  Whartert, 
62  Mo.  35,  citing  the  principal  case.  Coleman  v.  McAnvUy  was  also  regarded 
as  authority  on  the  proposition  that  the  title  of  such  a  purchaser  was  not 
affected  by  the  death  of  a  defendant  against  whom  execution  had  issued, 
between  the  date  o!  the  judgment  and  that  of  the  execution,  where  the  prop- 
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erty  told  wa»  that  of  a  co-defendant,  in  Hardin  v.  McCarue,  53  Id.  255;  and 
Loffis  ▼.  CoonU>9,  60  Id.  44.  The  pnncipal  case  was  also  cited  in  Taylor  v. 
EUioU,  52  Ind.  590,  as  to  the  effect  of  a  judgment  rendered  for  or  against 
a  deceased  person  when  the  court  had  jurisdiction  over  such  person  in  his 
life. 


Babnes  V.  Websteb,     United  States,  Use  of 
Hates,  v.  Febguson. 

[16  MxssouBi,  sse.] 

Ok  BmsacH  or  Bond  Given  fob  Payment  or  Money,  with  Defeasancb 
to  be  void  upon  the  performance  of  a  collateral  undertaking,  the  whole 
penalty  was  forfeited  and  might  be  recovered  in  an  action  on  the  bond, 
at  the  common  law;  courts  of  chancery,  however,  restrain  the  collection 
of  the  penalty  and  compel  the  plaintiff  to  receive  such  damages  as  he 
had  actually  sustained. 

Obligee  in  Bond  may  Maintain  AonoN  for  Benefit  or  Othebs  for 
whose  indemnity  the  bond  was  given.  Consequently  the  obligee  in  an 
attachment  bond  may  maintain  an  action  on  it  for  the  benefit  of  a  gar- 
nishee when  the  attachment  was  dissolved,  the  suit  dismissed,  and  the 
garnishee  discharged. 

Attachment  Bond  though  Volitntaby  and  not  Authorized  by  any 
statute  is  good  as  a  oommon-law  bond;  all  bonds  though  voluntary,  if 
they  do  not  contravene  public  policy,  nor  violate  any  statute,  are  valid 
and  binding  on  the  parties  to  them. 

Attachment  Bond  Executed  to  United  States  is  Valid  in  a  suit  be* 
tween  individuals;  and  in  such  a  case,  the  acceptance  of  the  bond  is  pre- 
sumed although  there  is  no  law  authorizing  the  officer  to  take  it. 

Webbteb  brought  an  attachment  suit  in  the  United  States 
circuit  court  against  Barnes;  and  gave  a  bond  conditioned  to 
paj  to  Barnes  or  garnishee  an j  damages  suffered  on  account 
of  the  suit.  One  Hayes  was  summoned  as  garnishee,  and  after- 
wards the  attachment  was  dissolved,  the  suit  dismissed,  and 
Hayes  discharged.  This  action  was  then  brought  on  the  bond 
by  Barnes  for  the  use  of  Hayes.  The  declaration  did  not  al- 
lege that  Barnes  had  suffered  any  damage  by  breach  of  the  bond, 
and  a  demurrer  by  the  defendant  was  sustained  for  want  of  this 
allegation,  and  on  the  further  grounds  that  Barnes  had  no  in* 
terest  in  the  damages  alleged  to  have  been  sustained  by  Hayes, 
and  that  neither  Hayes  nor  Barnes  could  recover  damages  on  the 
bond  in  this  form  of  action.  The  case  of  The  Uniied  States,  Use 
of  Hayes,  v.  Ferguson  turned  on  similar  facts,  with  the  exception 
(liat  the  bond  in  that  case  was  payable  to  the  United  States. 
Plaintiff  brought  error. 
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E,  Boies,  for  the  plomtiff  in  error. 

Oeyer  and  Dayton,  contra, 

Bj  Ck>uri,  Scott,  J.  1.  By  the  common  law,  when  a  bond  was 
giyen  for  the  payment  of  money,  with  a  defeasance  to  be  Toid 
upon  the  performance  of  a  collateral  undertaking,  if  there  was 
a  breach  of  the  condition,  the  whole  penalty  was  forfeited  and 
might  be  recovered  in  an  action  on  the  bond.  Courts  of  chan- 
cery, however,  whose  province  it  was  to  relieve  against  for- 
feitures, would  restrain  the  collection  of  the  penalty  and  compel 
the  plaintiff  to  receive  such  damages  as  he  had  actually  sus- 
tained. The  statute  of  8  &  9  William  HE.  dispensed  with  the 
necessity  of  resorting  to  chancery,  by  requiring  the  plaintiff  to 
set  out  the  breaches  and  show  the  damages  occasioned  thereby. 
Judgment  was  entered  for  the  penalty,  and  a  memorandum  was 
indorsed  on  the  execution,  that  it  might  be  discharged  by  the 
payment  of  the  damages  assessed  and  the  costs.  The  judgment 
remained,  as  a  security  for  the  future  breaches  of  the  condition 
of  the  bond,  the  remedy  for  which  was  enforced  by  scire  facias 
toties  quotieSy  until  the  penalty  of  the  bond  was  exhausted. 
This  statute  extended  to  those  bonds  only  in  which  the  obligee 
himself  was  injured  by  a  breach  of  the  condition.  The  pro- 
vision with  respect  to  official  and  other  bonds,  by  the  breach  of 
the  condition  of  which  others  than  the  obligee  might  be  in- 
jured, was  an  extension  of  the  terms  of  the  statute  of  8  &  9 
William  m.  At  common  law,  if  A.  covenanted  with  B.  to  pay 
C.  a  sum  of  money,  B.,  for  the  use  of  0.,  may  maintain  an 
action  on  this  covenant:  8  Ch.  Sep.;  Bobbins  y.'Ayers,  10  Mo. 
538  [47  Am.  Dec.  125].  Under  the  equity  of  the  statute,  the 
obligee  is  regarded  as  trustee  for  those  who  may  sustain  an  injury 
by  the  breach  of  the  condition,  as  it  is  supposed  that  the  collec- 
tion of  the  penalty,  which  is  forfeited  by  the  breach,  would,  in 
a  court  of  equity,  be  restrained  only  by  the  payment  of  the 
damages  sustained  by  him,  for  whose  use  and  benefit  the  bond 
was  given.  In  the  case  of  Governor  v.  Evans,  2  Dev.  383,  it 
was  held  that  a  bond  given  to  a  trustee  with  condition  to 
secure  the  rights  of  others  may,  at  common  law,  be  put  in 
suit  in  the  name  of  the  trustee,  and  an  injury  to  a  cestui  que 
trust  assigned  as  a  breach.  That  the  act  authorizing  official 
bonds  to  be  put  in  suit,  by  persons  injured  by  the  misconduct 
of  the  officers,  without  an  assignment,  is  an  affirmance  of  the 
common  law;  and  although  coroners'  bonds  are  not  mentioned 
in  it,  they  may  be  sued  on  in  the  same  manner.    To  the  same 
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effect  is  the  case  of  Sbinner  y.  PhiUips,  4  Mass.  68.  This  last 
case  is  not  impugned  by  that  of  The  CommonweaUh  v.  Baich^  5 
Id.  193;  for  there  it  appears  that  the  bond  was  given  for  the 
sole  use  of  the  commonwealth,  and  of  course  no  one  but  her 
authorized  agents  could  put  it  in  suit.  The  rights  of  individ- 
uals were  not  designed  to  be  protected  by  it,  and  of  course  they 
had  no  right  to  sue.  The  plaintiff  is  regarded  as  a  trustee  for 
those  who  may  be  injured  by  a  breach  of  the  condition;  they 
have  a  right  to  use  his  name  in  the  prosecution  of  the  iluit,  and 
as  the  obligors  could  only  get  relief,  at  common  law,  by  paying 
the  damages  actually  sustained  by  the  breach,  so,  on  the  for- 
feiture of  the  penalty,  though  the  plaintiff  has  sustained  only 
nominal  damages,  yet  the  defendant  can  not  be  relieved  but  by 
the  payment  of  the  damages  which  another  may  have  sustained 
by  breach  of  the  condition  of  the  bond  made  for  his  use  and 
benefit.  In  other  words,  the  plaintiff  sues  for  the  "benefit  of 
those  for  whom  the  bond  was  given  as  an  indemnity,  and  the 
case,  if  not  within  the  letter,  is  within  the  spirit  of  the  law. 
This  determination  has  not  been  made  without  an  examination 
of  the  cases  of  Pickering  v.  Fiisk,  6  Vt.  104;  Spencer  v.  Waikin- 
9(m,  11  Conn.  1;  White  v.  WUkins,  24  Me.  299. 

2.  It  is  needless  to  cite  authorities  that  this  bond,  although 
voluntary,  and  not  authorized  by  any  statute,  is  good  as  a  com- 
mon-law bond.  All  bonds,  though  voluntary,  if  they  do  not 
contravene  public  policy  nor  violate  any  statute,  are  valid  and 
binding  on  the  parties  to  them. 

3.  As  regards  the  case  in  which  the  United  States  is  the  ob- 
ligee and  plaintiff,  we  do  not  see  the  force  of  the  objections, 
that  a  bond  to  the  United  States,  for  the  purposes  indicated  in 
that  one,  is  not  valid,  not  being  executed  in  pursuance  of  any 
law,  nor  in  connection  with  any  business  of  the  United  States, 
or  any  duty  of  the  obligor  to  them;  and  that,  no  one  being 
authorized  to  accept  the  bond,  there  could  be  no  delivery  of  it. 
In  the  multiplied  ti'ansactions  of  the  government  of  the  United 
States,  in  both  the  executive  and  judicial  departments,  many 
cases  occur  in  which  it  is  deemed  necessary  and  prudent  to 
take  bonds,  though  there  is  no  statute  authorizing  them.  In 
all  such  cases,  it  is  veiy  convenient  to  make  the  bonds  payable 
to  the  United  States,  as  thereby  many  delays  are  prevented  a^d 
intricate  questions  avoided,  ^hich  would  arise  upon  bonds  pay- 
able to  individuals  or  officers,  by  reason  of  deaths,  successions, 
etc.  The  United  States  are  not  liable  for  costs,  and  no  evil  can 
arise  from  this  practice.     The  process  of  foreign  attachment  can 
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be  issued  by  the  circuit  courts  of  the  United  States,  in  cases 
where  the  defendant  is  found  within  the  district  in  which  the 
process  issues,  so  that  it  can  be  served  upon  him.  In  analogy 
to  the  practice  which  prevails  in  this  state,  bonds  may  be  given 
before  the  process  issues.  Such  bonds  would  stand  upon  the 
same  footing  as  the  bonds  in  the  cases  of  The  United  States  v. 
Ulngey,  5  Pet  115;  ViiUed  States  v.  Bradley,  10  Id.  343;  Post- 
master General  v.  Bice,  Gilp.  561;  Postmaster  General  v.  NorveU, 
Id.  120.  In  all  these  cases,  the  acceptance  of  the  bond  was 
presumed,  although  there  was  no  law  authorizing  the  officer  to 
take  Hiem. 

Judge  Ryland  concurring,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Gamble,  J.,  not  sitting. 

SrM  Stipitlated  to  bb  Paid  as  Liquidated  Damages  for  breach  of 
covenant,  so  oonstmed,  when:  See  Mifler  v.  Elliott,  50  Am.  Dec.  475,  and  note; 
•ee  also  Oftrry  v.  Larer,  49  Id.  486,  and  note;  Mcuon  v.  CaldweU,  48  Id.  330; 
BltUr  V.  Perpetual  Ins.  Co.,  47  Id.  129. 

Bond  not  Gtood  as  Statutory  Bond,  Good  as  Common-law  Bond, 
when:  See  Stephens  v.  Craiqfordy  44  Am.  Dec.  680,  and  note;  the  principal 
case  was  cited  to  the  point  that  bonds  not  good  as  statutory  bonds  might  be 
good  as  common-law  bonds,  in  WUlmms  v.  Coleman,  49  Mo.  325;  Henoch  v. 
Chancy,  61  Id.  132;  Johnmm  v.  Weatherwax,  9  Kan.  76;  Sheppard  v.  CoUmt, 
12  Iowa,  673. 


MOBGAN    V.    RiGHABDSON. 

[16  MxasotJBi.  409.] 
PaBTNER  has  No  AUTHORITT  TO  CONFESS  JUDGMENT  FOB  BIS  COPABTNER, 

either  before  or  after  dissolution;  and  where  judgment  is  so  confessed 
after  dissolution  by  one  partner,  it  will  be  set  aside  as  against  the  co- 
partner, and  an  execution  against  him  will  be  quashed. 

Appeal  from  the  Greene  circuit  court.  The  opinion  states 
the  case. 

Leonard,  for  the  appellants. 

Bayden,  contra. 

By  Court,  Scott,  J.  This  was  a  proceeding  to  set  aside  a  judg- 
ment and  execution  thereon,  confessed  in  vacation,  in  the  name 
of  A.  and  J.  M.  Bichardson,  to  the  appellants,  under  the  twenty- 
second  article  of  the  new  code  of  practice.  Achilles  and  J.  M. 
Richardson  were  partners  in  trade,  and  indebted  to  the  appellants 
for  merchandise.     The  indebtedness  was  evidenced  by  a  prom- 
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issoiy  note,  executed  in  the  name  of  the  firm.  The  confession 
was  authorized  bj  J.  M.  Hichardson  alone,  and  after  the  dis- 
solution of  the  partnership  between  him  and  Achilles  Richard- 
son. The  execution  was  levied  on  goods  belonging  to  A. 
Bichardson.  The  court  below  set  aside  the  judgment  against 
A.  Richardson,  and  quashed  the  execution. 

The  facts  in  this  case  stand  admitted  bj  the  demurrer  to 
the  petition,  and  we  are  at  a  loss  to  conceiye  the  ground  upon 
which  the  proceeding  can  be  sustained  against  A.  Richardson. 
The  case  of  Oreen  t.  Beats,  2  Cai.  254,  is  an  authoriiy  to  show 
that  the  judgment  confessed  bj  J.  M.  Richardson  was  Toid  as 
to  A.  Richardson.  The  cases  of  Motteux  t.  St.  Aubin,  2  W. 
Black.  1133,  and  Denton  t.  Noyea,  6  Johns.  298  [5  Am.  Dec. 
237],  are  not  applicable  to  the  circumstances  of  this  case.  It 
can  not  be  maintained  that  a  partner,  either  before  or  after  the 
dissolution  of  the  copartnership,  has  authority  to  confess  a 
judgment  for  his  copartner.  The  authorities  are  abundant  to 
show  that  one  partner  can  not  confess  a  judgment  which  will 
bind  his  copartner:  Crane  v.  French^  1  Wend.  311;  McBride  v. 
Eagan,  Id.  327.  We  can  see  no  difference  in  principle  between 
setting  aside  the  judgment  and  restraining  an  execution  upon 
it,  as  either  mode  of  action  is  based  upon  the  nullity  of  the 
proceeding,  which  is  not  permitted  to  be  used  as  a  foundation 
for  any  future  action  against  the  party  for  whom  it  has  been 
unwarrantedly  entered. 

It  does  not  appear  that  the  judgment  against  J.  M.  Richard- 
son has  been  vacated,  nor  will  we  interfere  with  it.  The  other 
judges  concurring,  the  judgment  below  will  be  affirmed. 

JiTDOMXKT  C0NR88BD  BT  Pabtnsr,  EmccT  OP:  See  BUmr  ▼.  Skmk,  37 
Am.  Deo.  469;  and  note  to  Wood  v.  Waainson^  44  Id.  57a 


MOBBISON    V.    EdGAB. 

[16  Mnrousi,  411.] 
PvBCHASKB  Holding  UimisruRBEP  and  Undisputed  Posssssion  of  prop- 
erty under  a  sale  can  not,  in  an  action  on  a  proniiasory  note  given  for  the 
price,  set  up  as  a  defense  that  the  title  to  the  property  was  not  in  the 
seller  at  the  time  of  the  sale.  In  such  a  case  there  is  not  properly  a 
failure  of  consideration  so  as  to  allow  the  consideration  to  be  impeached 
nnder  the  fourteenth  section  of  article  five  of  the  statute,  regulating 
the  proceedings  in  justices'  courts,  which  aUows  the  maker  of  a  promts* 
•ory  note  to  impeach  its  consideration  and  show  a  total  or  partial  faii 
ore  of  the  oonsideratlon. 
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PaOMISSOBT  NOTB    GlYBK    FOR  PUBCHASX    PBICB    RB8TB    UPON  BumClEXn 

CoNsiDKRATlON  while  the  purchaser  remains  in  the  undisturbed  posMS- 
sion  of  the  property  sold,  although  the  title  to  the  property  is  not  in  the 
seller  at  the  time,  and  he  has  warranted  the  title  to  be  good  in  the  par- 
chaser,  free  from  all  legal  claims. 

Ebbob  to  the  Cooper  drcnit  court  The  opinion  states  tibe 
case. 

Edyden,  for  the  plaintiff  in  error. 

Adams  and  Miller,  corUra. 

By  Court,  Oaxble,  J.  Edgar,  suing  for  the  use  of  Brent, 
commenced  his  action  before  a  justice  of  the  peace,  against 
Morrison,  upon  a  promissory  note  for  one  hundred  dollars, 
which  was  payable  to  Brent. 

Brent,  by  his  agents,  sold  certain  slaves  to  Morrison,  for  nine 
hundred  and  fifty  dollars,  of  which  eight  hundred  and  fifty  dol- 
lars was  paid  in  cash,  and  the  present  note  was  given  for  the 
balance  of  the  purchase  money.  At  the  time  of  the  sale,  a  bill 
of  sale  for  the  slaves  was  made,  in  which  a  warranty  was  inserted, 
by  which  Brent  warranted  the  "  title  to  said  negroes  to  be  good 
in  the  said  Morrison,  his  heirs  and  assigns  forever,  free  from  all 
legal  claims  whatever." 

The  justice  having  given  judgment  for  the  plaintiff,  the  case 
was  brought  by  appeal  to  the  circuit  court,  and  upon  the  trial 
there,  the  defense  was  set  up  by  Morrison,  that,  at  the  time  of 
the  sale,  the  title  to  the  slaves  was  not  in  Brent!  It  was  ad- 
mitted by  Morrison  that,  ever  since  the  sale,  he  had  had  the 
undisturbed  possession  of  the  slaves.  The  circuit  court  decided 
against  this  defense,  and  the  question  now  to  be  considered  is, 
whether  it  is  a  valid  defense  to  the  suit  upon  the  present  note. 

Although  this  note  had  been  assigned  by  Brent  to  Edgar,  yet 
it  was  admitted  that,  at  the  commencement  of  the  suit,  Edgar 
was  holding  it  for  Brent;  consequently,  the  question  is  one 
between  Brent,  the  payee,  and  Morrison,  the  maker. 

1.  There  have  been  many  decisions  made  in  the  courts  of  the 
different  states  upon  questions  similar  to  that  arising  in  the 
present  case,  and  these  decisions  are  by  no  means  in  harmony 
with  each  other.  In  Frisbee  v.  Hoffmagle,  11  Johns.  50,  it  was 
held,  that  the  maker  of  a  promissory  note,  given  for  the  con- 
sideration money  of  land  he  had  purchased,  might  defend  him- 
self against  an  action  upon  the  note  by  showing  that  the  payee, 
who  conveyed  the  land  to  him,  had  not  the  title,  although  he 
had  never  been  disturbed  in  the  possession.     In  Vibbard  v.  John' 
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»on,  19  Id.  77,  the  case  of  Drisbee  ▼.  Eoffhagle  -was  not  cited  in 
the  aignment,  nor  referred  to  in  the  opinion  of  the  court,  but 
Chief  Justice  Spencer  stated  the  law  to  be,  "that  it  was  not 
competent  for  the  purchaser  to  dispute  the  title  of  the  vendor, 
unless  he  had  been  charged,  at  the  suit  of  another  person,  who 
had,  after  contestation,  shown  a  better  title."  The  action,  in 
this  last  case,  was  to  recover  the  value  of  a  chest  of  tea,  sold  bj 
the  plaintiff  to  the  defendant,  and  for  which  the  defendant  al- 
leged that  he  had  paid  a  third  person,  who  was  the  real  owner 
of  the  tea,  thus  bringing  up  the  question  whether  the  plaintiff 
had  any  title  to  the  thing  sold. 

The  case  of  Frisbee  v.  Hoffnayle  has  been  questioned  in  Lloyd 
V.  Jewell,  1  Greenl.  855  [10  Am.  Dec.  73],  and  is  understood  to 
be  overruled  in  New  York,  in  several  subsequent  decisions,  as 
well  as  by  Vibbard  v.  Johnson,  supra;  Whitney  v.  Leuns,  21  Wend. 
131;  Lamerson  v.  Marvin,  8  Barb.  9. 

Although  the  decisions  in  other  states  are  not  uniform,  jet 
the  weight  of  authority  is  opposed  to  the  defense  attempted 
in  this  case,  where  the  purchaser  holds  the  undisturbed  and  un- 
disputed possession  of  the  property  under  the  sale.  The  defense 
is  essentially  a  denial  of  the  consideration  of  the  contract  upon 
which  the  action  is  brought,  and  it  is  but  reasonable  that  a  per- 
son who  holds  the  possession  of  chattels,  under  a  purchase, 
shall  not  be  allowed  to  deny  the  consideration  of  his  promise 
to  pay  for  them,  while  his  possession  is  not  disturbed. 

2.  But  it  is  said  that  the  statute  regulating  the  proceedings 
in  justices'  courts,  in  the  fourteenth  section  of  article  5,  de- 
clares a  rule  by  which  this  defense  is  admissible.  That  section 
authorizes  a  defendant,  who  is  sued  as  the  obligor  in  a  bond  or 
as  a  maker  of  a  note,  to  impearh  its  consideration  and  show  a 
partial  or  total  failure  of  the  consideration  thereof.  It  is  obvi- 
ous that  the  present  is  not  a  case  properly  of  a  failure  of  con- 
sideration. It  is  not  alleged  that  anything  has  occurred,  since 
the  sale,  by  which  the  relations  of  the  parties  to  the  property 
sold  have  been  changed  or  affected.  If  there  was  a  considera- 
tion at  the  moment  of  the  sale  and  transfer  of  the  possession, 
it  still  exists.  The  section  referred  to  authorizes  a  defendant 
to  show,  not  only  that  a  note  was  made  without  consideration, 
but  that  a  bond,  upon  which  he  has  been  sued,  was  made  with- 
out consideration,  and  it  authorizes  the  defense  of  a  partial  or 
total  failure  of  the  consideration,  either  in  case  of  a  bond  or  a 
note.  Whether  the  fact  relied  upon  by  the  defendant,  that 
Brent's  title  to  the  slaves  was  not  good,  constitutes  a  defense  to 
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the  present  note,  while  the  defendant  Btill  continues  in  the  pos- 
session of  the  slaves,  depends  upon  the  question  whether  it 
establishes  a  want  of  consideration  for  the  note.  The  author- 
ities all  agree  that  between  the  original  parties  to  a  note,  the 
want  of  consideration  is  an  available  defense;  but  if,  under  this 
admitted  law,  a  purchaser  of  property,  who  holds  the  undis- 
turbed possession,  can  not  defend  himself  against  his  note  for 
the  purchase  money,  on  the  ground  of  a  want  of  consideration, 
because  of  a  defect  of  title,  it  is  not  perceived  how  the  statute 
has  changed  the  law  in  this  respect.  It  allows  the  considera- 
tion to  be  impeached,  but  it  does  not  change  the  cases  in  which 
there  is  or  is  not  a  sufficient  consideration.  If  the  purchase  of 
the  property  and  the  continuance  of  the  possession  was  a  suffi- 
cient consideration,  under  the  general  law  previously  existing, 
the  statute  has  not  changed  the  law  in  such  case.  This  section 
of  the  statute,  then,  does  not  apply  to  the  present  case,  nor 
authorize  the  defense  here  attempted. 

But  it  is  insisted  that  the  peculiar  language  of  the  warranty 
in  the  bill  of  sale  binds  Brent,  not  merely  to  defend  the  title  to 
the  slaves  against  all  opposing  claims,  but  amounts  to  a  cove- 
nant of  present  right  and  title  to  the  slaves,  similar  to  the 
covenant  of  seisin  in  the  conveyanceMf  a  tract  of  land,  and 
that  consequently,  if  he  had  not  title^nere  was  no  considera- 
tion for  the  note.  If  the  construction  of  the  instrument  con- 
tended for  was  admitted  to  be  correct,  the  consequence  derived 
from  it  would  not  necessarily  result.  Whatever  may  be  the 
meaning  of  the  language  used  in  this  covenant,  the  note  wiU 
.  stiU  rest  upon  sufficient  consideration  while  the  maker  con- 
tinues in  undisturbed  possession  of  the  property  sold.  But  it 
is  not  thought  necessary  to  dwell  upon  this  view  of  the  case. 
The  particular  language  of  this  covenant  does  not  vary  its  effect 
from  that  produced  by  the  ordinary  form  of  covenants  of  war- 
ranty. The  seller  warrants  **  the  title  to  the  negroes,  free  from 
all  legal  claims,"  and  the  use  of  the  words  "  to  be  good  in  the 
said  Morrison,"  etc.,  does  not  change  the  mode  in  which  the 
seUer  is  to  be  held  responsible  for  the  eiistence  of  a  better 
claim  to  the  property,  or  in  which  the  superiority  of  the  adverse 
claim  is  to  be  ascertained. 

The  judgment  of  the  circuit  court  is,  with  the  concurrence  of 
the  other  judges,  affirmed. 

Purchaser  of  Goods  can  not  Set  up  Want  of  Titlb  in  Action  fob 
Price  by  the  seller,  where  there  is  no  fraud  and  the  possession  is  not  dis- 
turbed: Case  V.  Hall,  35  Am.  Dec.  605;  Sumner  v.  Oray,  38  Id.  39. 
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BlOHABDS   V.   GbIQGS. 

[16  Hiuoun,  416.] 

ADMnrmBATOB  mat  bk  Gabnished  fob  Sum  a  bib  Hahm,  whieh,  on  a 
Mttlement,  he  has  been  adjudged  to  pay  over. 

Debtob  Wbo  without  Kotiox  of  Assignmbmt  of  Debt  Pats  It  to  hia 
creditor  will  be  protected  as  against  the  latter's  assignee. 

Administbatob  OABNisHtD  FOB  SuM  OF  MoNET  he  has  been  ordered  to  pay 
over,  and  saffering  judgment  to  be  rendered  against  him,  being  ignorant 
of  the  fact  that  it  has  been  assigned  from  a  want  of  notice  of  the  assign- 
ment, will  be  protected. 

Apfbal  from  the  Polk  circuit.    The  opinion  states  the  cise. 

By  Court,  Scott,  J.  This  was  a  proceeding  in  the  nature  of 
a  bill  of  interpleader,  begnn  by  the  appellant,  Bichards,  against 
Robert  Vermilion,  who  sues  to  the  use  of  William  Griggs,  and 
against  Arrington  Simpson.  Bichards,  the  appellant,  held  in 
his  hands,  as  administrator  of  L.  Bichards,  the  sum' of  two  hun- 
dred dollars,  which,  by  an  order  of  the  county  court  of  Polk 
couniy,  he  was  required  to  pay  to  the  widow  of  said  Leonard 
Bichards  as  her  dower.  Vermilion  sued  Arrington  Simpson  and 
recovered  a  judgment  against  him,  and  no  property  being  found 
to  satisfy  the  executiou^n  said  judgment,  Meridy  Bichards,  the 
appellant,  was  summoned  as  a  garnishee,  on  the  grouod  that 
the  widow  of  L.  Bichards  had  assigned  to  Arrington  Simpson 
tne  said  sum  of  two  hundred  dollars,  due  by  the  appellant, 
Bichards,  to  her  as  dower.  These  facts  appearing,  the  justice 
rendered  judgment  against  Bichards,  the  garnishee,  for  the  sum 
of  fifty-four  dollars  and  thirty-nine  cents,  debt  and  costs,  on 
which  execution  issued.  Bichards,  the  appellant,  then  filed  a 
petition  praying  that  Vermilion  and  Simpson  might  interplead, 
and  for  an  injunction.     The  injunction  was  granted. 

The  foregoing  are  the  facts  of  the  case  as  it  apx>ears  from  the 
proceedings  in  the  cause.  Arrington  Simpson  states  in  his  an- 
swer, that  before  Bichards  was  garnished  at  the  suit  of  Ver- 
milion, he  had  assigned  the  debt  due  from  Bichards  to  him,  by 
Tirtue  of  the  transfer  of  the  widow  Bichards  to  William  and 
Moses  Simpson.  It  does  not  appear  that  Bichards,  the  appel- 
lant, had  any  notice  of  this  fact  at  the  time  he  was  garnished, 
or  at  any  time  afterwards.  The  court  dismissed  Bichards'  bill, 
from  which  decree  he  appealed  to  this  court. 

1.  In  the  case  of  Curling  v.  Eyde,  10  Mo.  376,  this  court  held 
that  no  person  haying  his  authority  from  the  law,  and  obliged 
to  execute  it  according  to  the  rules  of  law,  can  be  garnished; 
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that  an  administrator,  therefore,  was  not  snbjeot  to  the  process 
of  garnishment.  But  in  the  same  case,  it  was  intimated  that  if, 
upon  a  settlement,  an  administrator  had  been  adjudged  to  pay 
a  sum  of  money,  it  might  be  garnished  in  his  hands,  in  a  suit 
against  him  in  whose  favor  the  judgment  had  been  rendered. 
Indeed,  we  can  see  no  objection  to  garnishing  an  administrator, 
on  a  judgment  rendered  against  him.  There  is  no  difference  in 
principle  between  such  a  judgment  and  any  other.  The  amount 
is  liquidated;  it  is  payable  absolutely,  and  the  arresting  of  it  in 
his  hands  can  cause  no  more  inconTenience  in  this  than  in  any 
other  case.  After  an  order  on  an  administrator  to  pay  a  de- 
mand found  due  against  the  estate,  it  may  be  regarded  as  a 
personal  liability,  and  not  distinguishable  from  one  due  in  his 
own  individual  character. 

2.  Richards,  the  administrator,  had  no  notice  of  the  alleged 
assignment  to  William  and  Moses  Simpson.  When  debts  are 
assigned  which  are  evidenced  by  bond,  bill,  or  note,  the  debtor 
is  never  at  a  loss  to  know  to  whom  it  shall  be  paid,  as  he  is  war- 
ranted in  taking  up  the  instrument,  in  whosesoever  hands  it 
may  be  found.  But  not  so  with  regard  to  those  choses  whose 
existence  is  not  witnessed  by  any  such  instrument.  Anybody 
may  obtain  a  copy  of  a  judgment,  or  may  make  out  an  accoimt, 
and  a  debtor  or  trustee  pays  debts  of  this  character  at  his  peril 
to  any  other  person  than  him  who  is  really  entitled  to  them. 
Hence,  the  modem  English  decisions  have  settled  that,  in  order 
to  constitute  a  valid  assignment  of  a  debt  of  this  kind,  notice 
must  be  given  to  the  debtor,  and  if,  without  such  notice,  he 
should  pay  it  to  his  original  creditor,  he  will  be  protected  in  it. 
Or  if,  after  an  assignment,  another  in  good  faith  should  obtain 
a  second  assignment  for  the  same  thing,  and  first  give  notice  of 
his  equity,  he  wiU  be  preferred  to  the  first  assignee.  The 
amount  of  the  doctrine  is,  that  the  bare  assignment  of  such  a 
chose  in  action  does  not  pass  it  away  without  notice  of  the  fact 
to  the  debtor,  who  thereby  is  informed  of  the  real  holder  of  the 
debt.  If  notice  of  the  assignment  is  not  commimicated,  it 
enables  the  original  creditor  to  commit  a  fraud,  as  he  may  as- 
sign a  second  time,  and  such  assignee,  although  he  may  take 
the  precaution  of  inquiring  of  the  debtor,  yet  he  can  not  ascer- 
tain from  him  the  fact  of  a  previous  assignment,  as  it  has  never 
been  communicated  to  him:  Dearie  v.  HaU,  3  Buss.  1;  Love- 
ridge  V.  Cooper,  Id.  1;  2  Story's  Eq.  Jur.  1035  a.  Then  William 
and  Moses  Simpson,  according  to  these  principles,  had  no  per- 
fect title  to  the  debt,  by  virtue  of  their  assignment.    In  igno* 
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ranee  of  tbeir  rights,  the  debtor  has  suffered  a  judgment  to  be 
.  rendered  against  him  for  a  portion  of  the  debt,  and  he  will  be 
justified  in  paying  it.    Story's  Confl.  L.,  sec.  403. 

The  other  judges  concurring,  the  decree  below  wiU  be  afiSrmed. 

Right  of  Gabnishxs  Oikkrallt:  See  Webb  ▼.  MUUr,  ante,  p.  189,  and 
note. 

Noncx  OF  AssxoNMEUT  OF  Cnoss  nr  AonoK:  See  Smith  v.  BkUd^ard, 
52  Am.  Dec  504,  and  note. 

Rights  of  Gabkisiibs  on  Patmknt  of  Judgment:  See  the  note  to  8€»- 
MoiM  V.  SUvens,  46  Am.  Deo.  S42. 


MiLLEB  V.  Mabtin. 

[16  HiMoaa.  008.] 
No  Action  Lies  fob  Injury  Occukbino  in  Pbosbcution  of  Lawful  Aot» 

where  it  results  from  an  inevitable  or  nnavoiilablo  aoddent  withoat  anjf 

blamo  or  default  on  the  defendant's  part 
Action  Lies  tor  Injury  Causkd  by  Want  of  Dub  Caution  without  any 

regard  to  the  intent  with  which  the  injury  was  done. 
Ip  Defendant  Uses  Due  Diuoencb  in  Fibino  his  Land,  and  notwith* 

standing,  on  account  of  inevitable  accident,  the  6re  escapes  and  bums  the 

plaintiff's  rails,  the  defendant  is  not  liable. 

Appeal  from  the  Andrew  circuit  court.  The  opinion  states 
the  cone. 

Vories,  for  the  appellant. 

Leonard,  contra. 

By  Court,  Scott,  J.  This  was  an  action  begun  in  1847»  bj 
l^lartin,  in  his  life-time,  against  Miller,  for  damages.  The  decla- 
ration contained  two  counts,  both  at  the  common  law. 

It  appears  that  Martin  owned  a  farm  about  half  a  mile  north 
of  the  defendant's,  and  between  them  there  was  an  open  prairie. 
The  defendant  had  begun  to  plow  a  field,  preparatory  to  the 
sowing  of  oats,  but  in  consequence  of  the  quantity  of  stubble 
and  other  such  matter  upon  the  ground,  he  was  obliged  to  desist. 
In  order  to  remove  the  obstacles  which  impeded  his  plowing,  he 
put  fire  to  them.  There  had  been  run,  some  time  before,  around 
the  land  thus  fired,  furrows  makiDg  the  width  of  a  rod.  The 
defendant  and  a  servant  boy  remained  to  watch  the  fire.  The 
wind  rose  high  about  the  middle  of  the  day,  although  it  was 
calm  in  the  morning.  In  the  absence  of  the  boy,  who  had  gone 
for  a  drink  of  water,  the  fire  escaped  and  was  communicated  to 
the  plaintiff's  fencing,  and  burned  a  quantity  of  his  rails.    The 
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court  refused  an  instruction  asked  by  the  defendant,  to  the 
purport,  that,  if  he  had  used  due  diligence  in  firing  his  land, 
and,  notwithstanding,  the  fire  had  escaped  and  burned  the  plaint- 
iff's rails,  without  the  least  fault  or  neglect  on  his  part,  they 
"will  find  against  the  plaintiff.  And,  at  the  instance  of  the  plaint- 
iff, instructed  the  jury,  that  if  the  defendant  himself,  or  by 
another,  set  out  fire  which  ran  to  and  communicated  with  and 
turned  the  fence  of  the  plaintiff,  they  will  find  for  him.  Other- 
wise they  will  find  for  the  defendant.  There  was  a  yerdict  for 
the  plaintiff,  and  after  an  unsuccessful  motion  for  a  new  trial, 
the  cause  was  brought  to  this  court  by  appeal. 

Some  confusion  was  produced  in  the  argument  of  this  cause, 
by  reading  cases  in  which  the  only  point  involved  was  the  form 
of  the  action  for  the  injury  committed;  whether  it  should  be 
trespass  vi  et  armis,  or  an  action  on  the  case.  The  propriety  of 
the  application  of  the  principle,  whose  aid  is  sought  to  shield 
the  defendant  from  damages  for  the  act  complained  of,  does  not 
depend  on  the  circumstance  whether  the  injury  was  direct  or 
consequential;  it  is  equally  applicable,  whether  the  Iremedy  for 
the  alleged  wrong  is- trespass  or  case.  It  is  conceded  that  this 
is  an  action  at  common  law,  uninfluenced  by  any  statutory  pro- 
vision. 

1.  It  must  be  acknowledged  that  it  is  a  settled  principle  of 
our  law  that,  if  a  party  be  in  the  prosecution  of  a  lawful  act, 
an  action  does  not  lie  for  an  injury  resulting  from  an  inevitable 
or  unavoidable  accident  which  occiuns  without  any  blame  or 
default  on  his  part.  One  of  the  earliest  cases  on  this  subject  is 
that  of  Weaver  v.  Ward,  Hob.  134.  Two  companies  of  trained 
soldiers  were  skirmishing  for  exercise,  and  a  soldier  of  one  com- 
pany, in  firing  his  piece,  wounded  a  soldier  of  the  other  com- 
pany. On  demurrer  to  declaration  in  trespass  for  this  injury, 
the  court  gave  judgment  for  the  plaintiff,  but  declared  it  would 
have  been  otherwise  if  it  had  been  utterly  without  the  defend- 
ant's fault,  as  if  the  plaintiff  had  run  across  his  piece  when  it 
i^as  disehaiging;  or  had  set  forth  the  case  with  the  circum- 
stances, so  as  it  had  appeared  to  the  court  that  it  had  been  in- 
evitable, and  that  the  defendant  had  committed  no  negligence 
to  give  occasion  to  the  hurt.  This  doctrine  is  recognized  in  the 
subsequent  cases,  and  although  difiSculties  have  arisen  in  its 
application,  its  correctness  has  never  been  contested:  Chit. 
PL  149;  Wakeman  v.  JRobinsm,  8  Eng.  Com.  L.  478;  Davia  v. 
Saunders,  18  Id.  825.  The  cases  cited  by  the  plaintiff  do  not, 
as  we  conceive,  impugn  the  principle  above  stated.    That  of 
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McAllister  ▼.  Hammond,  G  Cow.  842,  is  pat  expreaslj  on  the 
ground  of  negligence,  and  the  real  point  involved  was  whether 
the  remedy  should  have  been  trespass  or  case.  The  same  re* 
mark  is  applicable  to  the  case  of  Hodges  v.  Weltberger,  G  T.  B. 
Hon.  337.  The  case  of  Amick  v.  (yHara,  G  Blackf.  258,  was  for 
chasing  a  horse  out  of  a  field  with  a  large  fierce  dog,  bj  which 
the  horse  was  injured,  though  not  bj  the  dog.  The  question 
of  intent  was  considered  in  this  case.  For  an  injury  caused  bj 
the  want  of  due  caution,  there  is  no  doubt  that  a  'paxtj  vdU  be 
liable  to  an  action,  without  any  regard  to  the  intent  with  which 
the  injuiy  was  done.  It  may  have  been  entirely  unintentional 
and  against  his  will,  and  a  source  of  mortification,  regret,  or 
sorrow;  yet,  if  it  is  caused  by  negligence,  the  party  will  be 
liable  to  an  action.  Whether  that  action  should  be  trespass  or 
case,  will  depend  on  the  circumstances  attending  the  commission 
of  the  act,  and  is  a  matter  of  indlflference  in  the  application  of 
the  principle  involved  in  this  case.  The  case  of  Sheridan  v. 
Bean,  8  Met.  284  [41  Am.  Dec.  507],  was  an  action  for  a  tres- 
pass committed  by  cattle  which  had  escaped  from  their  inclos- 
ure.  As  by  the  law  of  Massachusetts  the  owner  of  cattle  is 
obliged  to  confine  them,  so  that  they  can  not  trespass  on  the 
grounds  of  others,  the  foundation  of  the  action  must  have  been 
the  negligence  of  the  ovnier  of  the  cattle,  or  of  those  to  whose 
care  they  were  intrusted. 

The  case  of  GuiUe  v.  Swan,  19  Johns.  381  [10  Am.  Dec.  234], 
was  an  action  against  an  aeronaut  for  an  injury  done  to  a  garden 
by  the  crowd  which  was  attracted  to  the  balloon  at  its  descent. 
The  court  said  that  although  the  ascending  in  a  balloon  is  not 
an  unlawful  act,  yet  it  is  certain  that  the  aeronaut  has  no  control 
over  its  motion  horizontally;  he  is  at  the  sport  of  the  winds, 
and  is  to  descend  when  and  how  he  can;  his  reaching  the  earth 
is  a  matter  of  hazard,  and  he  did  descend  on  the  premises  of 
the  plaintiff  below,  at  a  short  distance  from  the  place  where  he 
ascended.  Now,  if  his  descent,  under  such  circumstances, 
would  ordinarily  and  naturally  draw  a  crowd  of  people  about 
him,  either  from  curiosity  or  for  the  purpose  of  rescuing  him 
from  a  perilous  situation,  all  this  must  have  be^n  foreseen  by 
him,  and  he  must  be  responsible  for  it.  The  case  of  Newson  v. 
Anderson,  2  Ired.  L.  42  [37  Am.  Dec.  406],  December  term, 
1841,  merely  determines  that  if  the  owner  of  land  adjoining  that 
of  another  fells  a  tree  standing  on  his  own  land,  which  falls  on 
the  land  of  the  adjoining  proprietor,  he  is  guilty  of  a  trespass. 
The  paragraphs  referred  to  in  Greenleaf  all  relate  to  the  distino- 
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tion  between  actions  of  trespass  and  case.  But,  in  the  same 
"book,  sections  85  and  94  clearly  maintain  the  principle  above 
stated.  It  is  there  said  the  plaintiff  must  come  prepared  with 
evidence  to  show  either  that  the  intention  was  unlawful  or  that 
the  defendant  was  in  fault;  for  if  the  injury  was  unavoidable 
and  the  conduct  of  the  defendant  was  free  from  blame,  he  will 
not  be  liable.  Thus»  if  one  intend  to  do  a  lawful  act,  as  to 
assist  a  drunken  man,  or  prevent  him  going  without  help, 
and  in  so  doing  a  hurt  arise,  it  is  no  battery.  So  if  a  horse, 
by  a  sudden  fright,  runs  away  with  his  rider,  not  being  accus- 
tomed BO  to  do,  and  runs  against  a  man;  or  if  a  soldier,  in  dis- 
charging his  musket,  by  lawful  military  command,  unavoidably 
hurtB  another,  it  is  no  battery;  and  in  such  cases  the  defense 
may  be  under  the  general  issue.  But  to  make  out  a  defense 
under  this  plea,  it  must  be  shown  that  the  defendant  was  free 
from  all  blame,  and  that  the  accident  resulted  entirely  from 
superior  agency.  Thus,  if  one  of  two  persons  fighting  uninten- 
tionally strikes  a  third;  or  if  one  uncocks  a  gun  without  elevat- 
ing the  muzzle  or  other  due  precaution,  and  it  accidentally  goes 
off  and  hurts  a  looker-on;  or  if  he  drives  a  horse  too  spirited,  or 
polls  the  wrong  rein,  or  uses  a  defective  harness,  and  the  horsei, 
taking  fright,  injures  another,  he  is  liable  for  the  battery.  But 
if  the  injury  happened  by  unavoidable  accident,  in  the  course 
of  an  amicable  wrestling  or  other  lawful  athletic  sport,  if  it  be 
not  dangerous,  it  may  be  justified.  If  it  were  in  a  boxing-match 
or  fight,  though  by  consent,  it  is  an  unjustifiable  battery,  the 
proof  of  consent  being  admissible  only  in  mitigation  of  damages. 
The  lost  citee  we  will  notice  on  this  head  is  that  of  Hay  v. 
The  Cohoes  Co.,  2  N.  T.  159  [51  Am.  Dec.  279].  The  defend- 
ants, a  corporation,  in  digging  a  canal  upon  their  own  land,  for 
purposes  authorized  by  their  charter,  found  it  necessary  to 
blast  rocks  with  gunpowder,  and  in  doing  so,  the  fragments 
were  thrown  against  and  injured  the  plaintiff's  dwelling  upon 
lands  adjoining.  Under  these  circumstances,  it  was  held  that 
the  defendants  were  liable  for  the  injury,  although  no  negli- 
gence or  want  of  skill  in  executing  the  work,  was  alleged  or 
proved.  The  case  now  under  consideration  is  not  parallel  with 
the  one  cited,  which  rather  resembles  the  case  of  Gregory  v. 
Piper,  17  Eng.  Com.  L.  266.  A  master  ordered  a  servant  to 
lay  down  a  quantity  of  rubbish  near  his  neighbor's  wall,  but 
BO  that  it  might  not  touch  the  same.  The  servant  used  ordi- 
nary care  in  executing  the  orders  of  his  master,  but  some  of 
the  rubbish  naturally  ran  against  the  wall.    It  was  held  that 
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the  master  was  liable  in  trespass.  Judge  Parke»  in  deUvering 
the  opinion  of  the  court,  observed  that  **  the  defendant  must 
be  taken  to  have  contemplated  all  the  probable  consequences  of 
the  act  which  he  had  ordered  to  be  done,  and  one  of  those  prob- 
able consequences  was  that  the  rubbish  would  touch  the  plaint- 
iff's wall."  The  case  is  also  analogous  in  principle  to  that 
before  cited,  relative  to  the  aeronaut  who  ascended  in  the 
balloon.  The  scattering  of  the  fragments  of  rock  in  all  direc- 
tions, beyond  the  control  of  the  party,  was  a  natural  conse- 
quence of  the  blasting,  and  must  have  been  foreseen  as 
probable.  The  rise  of  the  wind,  in  the  case  under  considera- 
tion, was  not  a  natural  or  probable  consequence  of  setting  fire 
to  the  stubble,  and  could  not  have  been  foreseen,  though  such 
an  accident  was  possible,  and  great  fires  may  cause  the  wind 
to  rise. 

The  case  of  IkrbervU  v.  Stamp,  1  Salk.  13,  was  for  negli- 
gently keeping  fire  in  a  close,  whereby  the  plaintiff's  grass  was 
consumed.  After  verdict  iot  the  plaintiff,  it  was  objected  that 
the  pariy  was  liable  only  by  the  custom  of  the  realm  for  fire  in. 
his  house  or  curtilage,  which  are  in  his  power.  But  the  objec- 
tion was  disallowed;  for  the  fire  in  his  field  is  his  fire  as  well  as 
that  in  his  house,  and  he  made  it,  and  must  see  it  does  no 
harm,  and  answer  the  damage  if  it  does.  Every  man  must  use 
Lis  own  so  as  not  to  hurt  another;  but  if  a  sudden  storm  had 
risen,  which  he  could  not  stop,  it  was  matter  of  evidence,  and 
he  should  have  shown  it. 

The  custom  or  law  referred  to  in  the  above  case  was  repealed 
by  statute  of  G  Anne,  c.  31,  which  enacts  ''that  no 'action  shall 
be  maintained  against  any  one  in  whose  house  or  chamber  any 
fire  shall  accidentlaly  begin." 

2.  No  question  was  raised  in  the  court  below  as  to  the  stubble 
being  set  on  fire  on  Sunday. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Pebsons  Ekoaoed  in  Lawful  Act  abb  not  Liablb  iob  AocmBNTAi. 
Injiiby  occarring  daring  the  performance  of  the  act,  when  ordinary  care  and 
caution  liave  been  exercised:  Williama  v.  M.  C,  B.  R.  Co,,  55  Am.  Dec.  59. 

Damages  Caused  bt  Sbtttno  Fire  on  One's  Land:  See  note  to  Saddifk 
V,  Mayor  etc,  of  BrooUyn,  53  Am.  Dec.  370;  Dt  Frcmee  v.  Spencer^  52  Id. 
533,  and  note.  The  principal  case  was  cited  to  the  point  that  in  such  a  case 
the  question  whether  the  loss  was  the  direct  or  natural  resolt  of  the  negligent 
act  should  be  submitted  to  the  jury  under  proper  instniotions,  in  OlemetM  ▼. 
H.  4: 8L  J,  R.  R.  Co.,  53  Mo.  870. 
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Gboyes'  Heibs  v.  Fulsome. 

(16  MmouBZ,  (MS.] 

MiRiHiD  WoifAN  HAS  No  HiGHT  OF  PsB-EMPTiON  wheo  her  hnslMUid  WM 
alire,  and  had  for  a  Talnable  consideration  aold  the  improvements  erected 
on  the  chum,  to  another,  onder  whom  the  wife  claimed. 

Mabrtkd  Woman  Obtainino  Pateht  vbom  Goyekxhekt  will  bb  Bs- 
OARDSD  AS  Trustee  of  one  who  had  entered  the  land,  and  finding  her  in 
poBsession  without  any  claim  to  a  right  of  pre-emption,  had  paid  her  for 
her  improvements,  and  for  yielding  possession  to  his  vendee,  if  with  the 
money  thus  obtained  she  entered  a  claim  of  pre-emption,  and  obtained 
the  patent. 

One  Obtaikino  Pateitt  to  Land  bt  Fraud  towards  another,  or  who  affects 
himself  with  a  trust,  holds  the  title  thus  acquired  for  the  benefit  of 
those  who  have  been  injured  by  his  conduct. 

Frauds  and  Trusts  are  not  Within  Statute  ov  Frauds. 

Evidence  Offered  in  Sitfport  of  Allegations  in  Bill  should  bb  Bb- 
OEiVED,  where  it  tends  to  prove  the  case  made  out  in  the  bill,  and  jthe 
bill  contains  equity. 

Appeal  from  the  Crawford  cirouit  court.  The  opinion  states 
the  case. 

Johnson,  for  the  appellants. 

FrisseU,  contra. 

By  Court,  Scott,  J.  This  was  a  suit  in  chancery,  begun  bj 
Ezekiel  Grroves  (who,  dying,  was  replaced  by  his  heirs),  against 
Jesse  Fulsome,  John  Propste,  and  others.  The  bill  states  that 
in  May,  1836,  E.  Oroyes  entered  the  tract  of  land  which  is  the 
subject  of  this  controversy,  containing  eighty  acres,  at  the  land 
office  in  the  Jackson  district.  In  February,  1887,  Groves  agreed 
to  convey  the  land  to  E.  Wilson,  and  bound  himself  in  a  penalty 
to  make  a  title  on  or  before  March  1,  1840.  At  the  date  of  this 
agreement,  Susannah  Fulsome  lived  on  the  land,  which  had 
some  improvements  upon  it.  Groves  and  Wilson,  wishing  to 
avoid  difficulties,  and  being  unwilling  to  take  the  land  without 
paying  for  the  improyements,  proposed  to  Mrs.  Fulsome  to  giye 
her  fifty  dollars  for  her  improyements,  or  the  sum  at  which  they 
should  be  yalued  by  two  disinterested  men.  She  preferred  the 
first  branch  of  the  proposition,  receiyed  the  sum  offered,  and 
voluntarily  yielded  possession  to  Wilson.  During  the  latter 
part  of  the  year  1887,  Mrs.  Fulsome  made  application  to  prove 
a  right  of  pre-emption  to  the  land,  and  Groves  was  notified  to 
attend,  which  he  accordingly  did,  but  the  matter  was  postponed 
indefinitely,  and  afterwards,  in  February,  1838,  without  any 
notice  to  him,  Mrs.  Fulsome  was  permitted  to  enter  the  land. 


Digitized  by  VjOOQIC 


248  Gboves'  Heirs  v.  Fulsome.  [Misaoori, 

cmder  the  claim  of  a  right  of  pre-emption,  and  obtained  a  patent 
for  the  same.  Upon  this,  in  1843,  the  administrator  of  Wilson, 
who  had  in  the  mean  time  died,  began  a  suit  against  Groves,  on 
his  bond  lor  a  title,  and  recovered  th^  purchase  money  with  in- 
terest. In  February,  1838,  Mrs.  Fulsome  conveyed  the  land  to 
John  Propste,  her  brother,  and  in  1847  Propste  conveyed  it  to 
Jesse  Fulsome,  a  son  of  Mrs.  Fulsome.  In  1848,  Mrs.  Fulsome 
died,  leaving  three  children,  Jesse,  Malinda,  and  Jane.  The 
bill  states  that  Propste  was  fully  apprised  of  the  conduct  of  his 
sister,  and  guided  her  by  his  counsel,  and  assisted  her  with  his 
means;  and  that,  at  the  time  of  the  conveyance  to  Jesse  Ful- 
some, he  bad  full  knowledge  of  all  the  circumstances  under 
which  his  mother's  title  was  obtained.  Fulsome  and  Propste 
relied  on  the  statute  of  frauds,  and  in  their  answers  deny  all' 
notice,  and  insist  that  they  were  piirchasers  for  a  valuable  con- 
sideration. 

On  the  trial,  the  evidence  of  several  witnesses  was  offered  in 
support  of  the  allegations  of  the  bill;  also,  that  E.  Fulsome, 
the  husband  of  Mrs.  Fulsome,  went  to  the  south  in  1836,  with 
horses,  and  has  never  returned.  Before  his  departure,  he 
pledged  the  tract  of  land  in  dispute  to  James  Benton,  who 
afterwards  sold  it  at  public  sale  about  the  time  it  was  entered  by 
Oroves,  with  an  understanding  that,  if  he  had  entered  it,  the 
contract  should  be  rescinded;  that  Mrs.  Fulsome  was  apprised 
of  the  sale,  and  was  asked  if  she  had  any  right  of  pre-emption  to 
the  land.  She  answered  that  she  had  not,  that  her  husband 
had  sold  his  improvements  to  Benton,  and  that  she  was  per- 
mitted to  Uve  on  the  place  by  his  kindness  and  indulgence. 
Evidence  was  also  offered  tending  to  show  in  Propste  a  knowl- 
edge of  the  circumstances  of  this  transaction,  all  of  which  was 
excluded,  to  which  an  exception  was  taken.  There  was  a  decree 
dismissing  the  bill,  and  the  complainants  appealed  to  this  court. 

1.  It  does  not  appear  from  anything  in  the  cause  under 
what  law  of  congress  Mrs.  Fulsome  claimed  the  right  of  pre- 
emption, which  she  was  permitted  to  prove  up  in  the  month  of 
Febi*uary,  1838.  The  assertion  in  one  of  the  answers,  that  she 
was  entitled  under  an  act  passed  in  1820,  is  evidently  a  gross 
error.  It  must  have  been  under  the  act  of  May  29, 1830,  or 
some  of  the  acts  supplementary  thereto.  If  under  any  of  these 
enactments,  her  right  had  no  foundation  in  law,  and  an  act  of 
great  injustice  was  done  to  Groves,  who  had  previously  entered 
the  land,  by  Mrs.  Fulsome,  in  entering  the  same  under  the 
claim  of  a  right  of  pre-emption.     The  provision  of  the  law  of 
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congress,  prohihiting  a  sale  of  the  light  of  pre-emption,  had  no 
application  to  this  case. 

2.  Mrs.  Fulsome  had  no  right  of  pre-emption.  She  was  not 
the  head  of  a  family,  as  her  husband  was  alive,  and  had,  for  a 
valuable  consideration,  sold  the  improvements  to  another,  im- 
der  whom  she  claimed,  as  ^he  admitted.  From  the  evidence  in 
the  case  it  is  clear  that  the  entiy  of  Groves  was  lawful,  as  no 
right  of  pre-emption  existed  at  the  time  it  was  made.  But  if 
the  law  was  violated,  Groves  had  no  hand  in  it.  The  improve- 
ments were  purchased  by  Benton  from  Fidsome,  and  Groves 
does  not  claim  under  Benton.  Groves,  then,  finding  Mrs.  Ful- 
some in  possession,  without  any  claim  to  a  right  of  pre-emption,, 
gave  her  fifty  dollars  to  yield  to  his  vendee  that  possession. 
With  the  money  thus  obtained  she  entered  the  land,  the  posses- 
sion of  which  she  had  voluntarily  given  up,  under  the  color  of 
a  pre-emption,  to  which  she  declared  she  had  no  right.  We 
can  not  but  regard  this  conduct  on  her  part  as  a  fraud  on 
Groves,  and  the  right  she  acquired  by  such  means  must  be 
clothed  with  a  trust  for  the  benefit  of  Groves. 

8.  Wliile  we  are  aware  that  we  can  not  interfere  with  the 
primary  disposition  of  the  soil  by  the  general  government,  yet 
our  courts  must  not  permit  citizens  of  this  state,  owing  obe- 
dience and  subjection  to  her  laws,  under  the  protection  of  this 
principle,  to  trample  under  foot  the  laws  securing  the  observ- 
ance of  good  faith  in  the  transactions  between  man  and  man. 
Hence  our  courts  have  held  that,  although  one  may  obtain  from 
the  United  States  the  legal  title  to  a  tract  of  land,  yet  if  in  so 
doing  he  is  guilty  of  a  fraud  towards  another,  or  affects  himself 
with  a  trust,  he  shall  hold  the  title  thus  acquired  for  the  benefit 
of  those  who  have  been  injured  by  his  conduct:  Stephenson  v. 
Smiih,  7  Mo.  610.  In  yielding  her  possession  to  Groves'  vendee 
for  a  valuable  consideration,  Mrs.  Fulsome  impliedly  undertook 
not  to  interfere  with  his  rights.  It  is  a  fraud  for  a  settler  on 
the  public  lands  to  sell  his  improvements  and  with  the  money 
go  and  enter  from  his  vendee  the  very  land  which  he  had  been 
paid  to  yield  up.  It  is  not  acting  in  good  faith  towards  him 
from  whom  the  purchase  money  was  received.  It  is  true  the 
purchaser  ought  to  have  known  that  the  land  might  have  been 
taken  from  him  at  any  time,  but  he  could  not  expect  such  con- 
duct from  him  to  whom  he  had  paid  a  valuable  consideration 
for  the  right  of  occupancy.  It  is  better  that  the  sale  of  a  tract 
of  land  should  be  delayed  a  little  while  than  that  such  frauds 
should  be  tolerated.    The  present  case  is  stronger  than  any  of 
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those  supposed.  Groves  had  entered  his  land,  and  to  avoid 
difficulties  and  the  imputation  of  acting  harshly  in  depriving 
another  of  her  improvement  without  compensation,  he  paid  for 
it  The  occupant  afterwards,  with  this  very  money,  enters  the 
same  land  tmder  color  of  a  pre-emption,  to  which  she  had  no 
claim  in  law.  Under  such  circumstances,  she  must  be  regarded 
as  a  trustee  for  the  benefit  of  Groves. 

4.  It  is  obvious  that  the  statute  of  frauds  has  no  application 
in  this  cause.  That  statute  has  never  been  perverted  to  the 
protection  of  fraud.  It  is  well  settled  that  frauds  and  trusts 
are  not  vnthin  the  provisions  of  the  statute. 

Groves  can  only  have  a  decree  on  the  payment  of  the  purchase 
money  advanced  by  Mrs.  Fulsome,  as  it  is  presumed  that  he  has 
or  may  vnthdraw  from  the  land  office  the  money  he  paid  when 
be  entered  the  land. 

5.  The  court  rejected  all  the  evidence  offered  l^  the  com- 
plainants. Such  a  course  is  rather  unusual.  The  evidence 
certainly  tended  to  prove  the  case  made  out  in  the  bill,  and  so 
long  as  the  bill  was  regarded  as  containing  equity,  the  evidence 
offered  in  support  of  its  allegations  should  have  been  received. 
From  the  course  of  the  proceeding  it  wotdd  appear  that  a  de* 
murrer  should  have  been  filed  to  the  bill.  To  let  the  bill  stand, 
and  yet  to  refuse  any  evidence  to  maintain  it,  seems  rather  an 
incongruity.  The  complainant,  after  the  rejection  of  all  his 
evidence,  veas  under  no  obligation  to  go  further,  and  offer  proof 
of  the  fraud  in  Jesse  Fulsome. 

The  other  judges  concurring,  the  decree  will  be  reversed  and 
the  cause  remanded. 

Patkntei  ov  Lahd  Considsbbd  Tbustbe,  when:  See  LewU  t.  Xewif,  43 
Am.  Deo.  540,  and  note. 

Trusts  akd  Frauds  are  not  wrranr  Statute  ov  Frauds.  The  Ion- 
goAge  of  the  principal  case  on  this  point  was  qaoted  in  DtnMchroeder  t.  Thrcu 
61  Mo.  103,  with  approval.  Trusts  in  personalty  are  not  within  the  statute 
of  frauds:  KimbaU  v.  Morton^  43  Am.  Dec.  621,  and  note. 

The  principal  case  was  cited  in  Peacock  v.  Nelson^  50  Mo.  261,  on  the 
point  that  one  obtaining  a  conveyance  of  lands  merely  to  act  as  agent  for  the 
sale  of  them  could  not  hold  them  for  himself,  and  if  he  attempted  to  do  so  a 
imst  grew  up  in  favor  of  the  grantor  by  implication,  which  equity  would 
compel  him  to  execute. 
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Reotob  V.  Waugh. 

117  MIMOUBX,  IS.] 

&BMKDT  BT  Akcikmt  Wabcantt  never  had  any  pr»otical  ezlttenoe  in  the 
United  States. 

Common  Law  Implied  No  Warbaktt  when  Partition  was  Made  be- 
tween joint  tenants  and  tenants  in  common. 

Duration  of  Wabraxtt  is  Co-extensivs  Only  with  Estate  to  which 
it  is  annexed;  and  on  a  conveyance  of  an  estate  for  life  with  warranty, 
the  warranty  becomes  extinct  on  the  death  of  the  grantee. 

Dootbine  that  Outstakdino  Title  Bought  in  bt  One  Tenant  in  Com- 
mon Inubes  to  Benefit  of  his  co-tenants  is  one  of  equitable  cognizance, 
and  courts  of  equity  apply  it  so  as  to  do  justice  among  the  tenants. 

WoKD  "  Heibs  **  IN  Deed  is  Necessabt  to  Cbeate  Estate  in  Fee  Simple. 

CoirVETANCES    BETWEEN    TENANTS    IN    COMMON  MUST    CONTAIN  WORDS  OF 

P^epetuitt  to  pass  a  fee,  as  one  tenant  in  common  can  not  convey  to 
another  in  any  other  way,  or  by  a  conveyance  whose  operation  is  differ- 
ent from  those  used  by  feoffors  between  whom  no  such  relationship  exists; 
and  if  no  words  of  perpetuity  are  used  an  estate  for  life  merely  passes. 
Oh  Convey ance  between  Co-tenants  with  Warranty,  the  warranty  con- 
tinues during  the  life  of  the  grantee  only  if  the  deed  contained  no  word 
of  perpetuity;  and  if  the  title  of  the  co-tenants  proves  to  be  bad,  and 
subsequent  to  the  conveyance  the  co-tenants  making  it  obtain  title  to 
the  land,  this  title  will  not,  by  virtue  of  the  warranty,  inure  to  the  ben- 
efit of  the  grantee's  heirs. 

Ebbob  to  the  Marion  circuit  court    The  opinion  states  the 


Olover  and  Campbell,  and  Buckner,  for  the  plaintiffs  in  error. 

Abiel  Leonard,  Bichmond  and  Lakenan,  conira. 

By  Court,  Scott,  J.  This  was  an  action  of  ejectment,  begun 
in  March,  1848,  to  recover  possession  of  a  lot  of  ground  in  the 
city  of  Hannibal,  in  this  state.  The  plaintiffs  in  error,  who 
were  also  plaintiffs  below,  based  their  right  of  recovery  upon  the 
following  deed:  "This  list  and  instrument  of  writing  is  to 
make  known  to  all  whom  it  may  concern,  that,  after  the  sales  of 
lots  in  the  town  of  Hannibal  (of  a  part  thirty-two  squares, 
which  were  laid  off),  the  sales  of  which  have  been  examined  by 
each  of  the  proprietors,  this  day  an  equal  division  of  the  remain- 
ing unsold  lots  of  said  thirty-two  squares  or  blocks  was  equally 
made,  according  to  the  different  interests  in  said  town  property, 
and  we,  the  said  proprietors,  do  hereby  relinquish  to  Stephen 
Bector  (one  of  the  proprietors),  the  lots  marked  and  numbered 
in  the  columns  to  the  left  [here  follows  a  list  of  the  lots  con- 
veyed by  the  deed,  including  lot  No.  7,  in  block  No.  31,  the  lot 
in  controversy],  each  lot  to  be  sixly-five  and  a  half  feet  front. 
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by  one  hundred  and  foriy-iwo  feet  back.  To  have  and  to  hold 
the  same  foreTer,  and  we  furthermore  warrant  and  defend  said 
lots  against  the  chum  or  claims*  of  all  and  eyery  person  whatso- 
ever^  Should  there  be  surveyed  out  at  any  future  time  more 
lots  in  the  town  tract  (first  located  by  Thompson  Bird,  Elias 
Rector,  Thomas  G.  Rector,  and  Laban  Glasscock),  the  same  will 
rest  as  an  undivided  property  belonging  to  the  present  propri- 
etors. In  testimony  whereof,  and  of  the  whole  of  the  foregoing 
agreement,  we,  the  proprietors  of  Hannibal,  have  hereunto  set 
our  hands  and  seals  the  day  and  date  above  written.  R. 
Gently  [seal],  Thos.  0.  Rector  [seal],  Wm.  Y.  Rector  [seal], 
Stephen  Rector  [seal],  M.  D.  Bates  [seal],  for  Th'n  Bird." 

This  deed  was  acknowledged  by  the  parties,  in  St  Louia 
county,  before  a  justice  of  the  peace,  on  the  seventeenth  of 
April,  1819,  but  was  never  recorded.  In  columns  on  the  left- 
hand  margin  of  the  paper  on  which  the  deed  was  written  there 
was  a  list  containing  a  description  of  the  lots  l^  number,  and 
the  various  blocks  in  which  they  were  situated.  The  plaintifib 
were  the  widow  and  child  of  Stephen  Rector,  named  in  the  fore- 
going deed  as  the  grantee.  The  lot  in  controverE^r  is  parcel  of 
a  tract  of  land  ovnied  by  Abram  Bird,  sen.,  who  authorized  his 
son,  Thompson  Bird,  by  power  of  attorney,  to  dispose  of  it.  A 
patent  for  the  tract  of  land  containing  640  acres  was  issued  to 
A.  Bird,  in  1824.  He  died  in  1821,  leaving  a  wife  and  five  chil- 
dren, of  whom  Thompson  Bird  was  one.  Under  his  power  of 
attorney,  Thompson  Bird  conveyed  one  half  the  tract  of  land 
to  Elias  Rector,  and  one  eighth  to  M.  D.  Bates.  Elias  Rector 
afterwards  conveyed  his  interest  to  the  above-named  persons,  R. 
Gentry,  Thomas  G.  Rector,  William  Y.  Rector,  and  Stephen 
Rector.  Under  the  direction  of  these  last-named  individuals 
and  Thompson  Bird,  M.  D.  Bates  laid  off  the  town  of  Hanni- 
bal, and  the  proprietors  made  a  public  sale  of  lots  in  1819,  and 
afterwards,  in  the  same  year,  a  division  of  the  remaining  lota 
took  place  among  the  proprietors,  who  executed  mutual  deeds 
of  partition  with  covenants  of  warranty.  The  deed  above  recited 
is  one  of  the  several  deeds  which  were  executed  in  consumma- 
tion of  the  agreement  among  the  several  proprietors.  It  was 
afterwards  discovered  that  the  power  of  attorney,  under  which 
Thompson  Bird  acted,  was  defective,  and  the  representatives  of 
Elias  Rector,  in  a  suit,  recovered  back  the  purchase  money  for 
the  land  which  Bird  had  conveyed  to  him,  and  which  he  had 
conveyed  to  the  above-named  proprietors,  R.  Gentry,  T.  G.  Rec- 
tor, William  Y.  Rector,  and  Stephen  Rector.    The  title  under 
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which  the  town  was  laid  off  and  the  partition  among  the  propri- 
etors was  made  thus  having  failed,  Thomjmon  Bird,  M.  D.  Bates, 
and  William  Y.  Bector  subsequently  acquired  a  new  title  to 
the  land  on  which  the  town  was  laid  off;  and  this  suit  is 
brought  on  the  warranty  contained  in  the  deed  above  recited  to 
Stephen  Bector,  on  the  ground  that  the  subsequently  acquired 
title  passed  by  estoppel  to  Stephen  Bector  and  those  claiming 
under  him,  as  against  Thompson  Bird,  M.  D.  Bates,  and  W.  Y. 
Rector,  and  those  claiming  under  them. 

On  the  case  made,  the  court  below  instructed  the  jury  that 
the  plaintiffs  were  not  entitled  to  recover. 

It  was  contended  for  the  plaintiffs^that  those  claiming  under 
Bird,  Bates,  and  W.  Y.  Bector  are  estopped,  by  the  warranty 
contained  in  their  deed  of  partition  to  Stephen  Bector,  from 
denying  the  right  to  the  premises  in  controversy  of  Stephen 
Bector  and  those  claiming  under  him,  and  that  the  title  subse- 
quently acquired  by  Bird,  Bates,  and  W.  Y.  Bector  inured,  by 
virtue  of  the  warranly,  to  Stephen  Bector,  and  his  heirs  and 
assigns,  or  that  the  estoppel  created  by  the  warranty  operated 
to  pass  the  after-acquired  estate,  and  will  therefore  sustain  an 
ejectment. 

For  the  defendant,  it  was  maintained  that  the  personal  cove- 
nant of  warranty  used  in  our  system  of  conveyancing  is  not  iden- 
tical with  the  warranty  real  of  the  common  law,  the  one  being 
essentially  different  from  the  other;  that  if,  however,  the  per- 
sonal covenant  is  to  be  considered  identical  in  its  ox>eration 
with  the  real  warranty  of  the  ancient  law,  yet  the  effect  of  pass- 
ing an  after-acquired  estate,  in  all  cases,  was  never  imputed  by 
that  law  to  the  real  warranty;  that  the  effect  of  a  real  warranty 
was  to  oblige  the  warrantor  to  defend  the  estate  to  which  it 
wa9  annexed,  and  was  used  either  for  defense  or  redress:  for 
defense  by  way  of  rebutter  or  estoppel  against  the  grantor, 
and  for  redress  by  way  of  voucher  or  warrarUia  chartas,  when 
the  warrantee  was  sued  for  the  land  warranted;  that  to  make  a 
warranty  operate  by  way  of  rebutter,  or  to  constitute  a  bar,  the 
estate  to  be  barred  must  have  been  divested  or  turned  to  a  right 
at  the  time  or  before  the  warranty  was  made,  and  must  have 
been  a  continuing  estate  at  the  time  it  claimed  the  protection 
of  the  warranty. 

1.  It  is  the  received  opinion  of  the  profession  that  the  rem- 
edy by  the  ancient  warranty  never  had  any  practical  existence 
in  the  United  States.  Chancellor  Kent  says  that  the  ancient 
remedy  on  the  warranty  is  inadequate  and  inexpedient,  and  has 
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become  entirely  obsolete:  4  Kent's  Com.  472.  The  principlea 
maintained  by  the  plaintiffs  prevail  in  many  states  where  modes 
of  alienation  exist  similar  to  our  own,  and  although  they  may 
not  harmonize  with  some  rules  of  the  ancient  common  law, 
whose  utility  and  importance  are  not  so  readily  perceived  as 
formerly,  yet  they  seem  now  supported  by  too  great  weight  of 
authority,  and  have  too  long  prevailed,  to  be  disregarded  with 
safefy  to  titles.  No  question  of  this  kind  has  arisen  in  our 
courts  independent  of  our  statute,  and  it  has  been  suggested 
that  we  are  at  liberty  to  take  a  course  that  will  harmonize  with 
the  ancient  law.  Although  the  question  may  not  have  arisen 
here,  yet  we  know  that  the  profession  in  this  state  is  mostly 
composed  of  those  who  have  been  educated  in  other  states,  and 
in  the  absence  of  opposing  statutes,  they  have  naturally  enough 
conceived  that  our  courts  would  take  the  law  as  it  is  understood 
in  our  sister  states.  This  consideration  should  restrain  us 
from  entering  on  any  new  course  in  relation  to  this  subject. 
The  strong  views  presented  by  the  counsel  for  the  defendant 
are  supported  by  a  great  weight  of  authority,  but  the  reason- 
ing on  which  they  are  founded  has  been  insensibly  undermined, 
and  principles  which  stood  out  in  bold  relief  when  the  feudal 
policy  was  the  idol  of  the  law  have  gradually  lost  their  force. 
Our  statute  allowing  the  conveyance  of  lands  whilst  in  the  ad- 
verse possession  of  another  has  overturned  many  of  the  rules 
of  the  ancient  law  of  alienations:  Smith  L.  0.»  with  Am.  notes, 
459-463;  Pike  v.  Oalvin,  29  Me.  183.  As  the  opinion  of  the 
court  will  turn  on  another  point  in  the  case,  without  going  into 
an  examination  of  the  authorities  in  support  of  the  views  ad- 
vanced by  the  plaintiffs  to  sustain  their  action  on  the  estoppel 
created  by  the  warranty  in  the  deed  of  partition,  we  will  pro- 
ceed to  state  the  grounds  on  which  our  judgment  is  based. 

2.  It  can  not  escape  observation  that  the  doctrine  of  estop- 
pel, as  applied  in  this  case,  is  veiy  harsh  in  its  operation.  A 
number  of  proprietors  of  a  town,  supposing  that  they  have  a 
title  to  the  land  on  which  the  town  is  laid  off,  make  an  equal 
partition  of  the  lots  amongst  themselves,  and  mutually  convey 
with  warranty.  The  entire  title  to  the  land  which  is  the  sub- 
ject of  partition  afterwards  fails.  If  the  matter  ended  here,  it 
would  not  be  maintained  that  any  one  of  the  proprietors  had  a 
cause  of  action  against  the  others,  as  what  he  recovered  on  his 
warranty  he  in  turn  would  be  compelled  to  refund  to  him 
from  whom  he  had  recovered  on  the  warranty  he  had  given. 
The  different  warranties  would  compensate  each  other,  and  it 
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would  be  useless  to  sue,  as  each  party  in  the  end  wotdd  be  in 
the  situation  in  which  he  was  before  suit  was  brought.  The 
parties  would  be  all  even,  and  there  would  be  no  obligation,  in 
law  or  moraliiy,  resting  on  one  to  indemnify  another.  After 
the  failure  of  the  first  title,  one  or  more  of  the  proprietors  ac- 
quire a  new  and  distinct  title  to  the  land  on  which  the  town  was 
laid  off,  and  a  former  proprietor,  who  has  neither  contributed 
nor  offered  to  contribute  anything  towards  the  acquisition  of 
the  new  title,  lays  claim  to  all  the  lots  conveyed  to  him  by  the 
deed  of  partition.  The  common  law  implied  no  warranty  when 
partition  was  made  between  joint  tenants  and  tenants  in  com- 
mon. Indeed,  by  the  common  law,  partition  was  not  compel- 
lable among  them.  The  warranty  was  only  implied  on  partition 
among  coparceners,  and  only  extended  to  the  land  which  was 
the  subject  of  the  partition.  The  doctrine  which  makes  an  out- . 
standing  title,  bought  in  by  one  joint  tenant  or  tenant  in  com- 
mon, inure  to  the  benefit  of  his  co-tenants,  it  seems,  is  one  of 
equitable  cognizance,  and  courts  of  equity  would  mold  and 
apply  it  so  as  to  do  justice  among  the  tenants:  Van  Edme  v. 
r(mda,  6  Johns.  Ch.  388. 

The  fact  that  Waugh  appears  on  the  record  as  a  trespasser 
does  not  affect  the  merits  of  this  question.  This  suit  is  main- 
tained and  defended  with  a  view  to  settle  the  rights  of  the  differ- 
ent claim'ants  to  the  lot  in  controversy,  and  he  must  be  regarded 
as  the  representative  of  those  who  purchased  the  new  title,  and 
a  decision  against  him  in  the  case  as  presented  will  bar  their 
rights.  Nor  do  we  consider  it  as  affected  by  the  fact  that  Bates 
and  Bird,  in  their  subsequent  conveyances,  indemnified  them- 
selves against  the  claim  of  those  with  whom  they  had  formerly 
made  partition.  The  principle  on  which  the  action  is  sought  to 
be  maintained  is  unaffected  by  these  circumstances,  is  one  of 
dry  and  technical  law,  and  when  applied  to  the  facts  of  this  case 
has  nothing  to  commend  it.  We  feel  no  reluctance  in  answering 
a  technical  action  with  a  technical  objection. 

3.  In  the  deed  on  which  this  action  is  founded,  there  are  no 
words  of  perpetuity  used  in  conveying  the  estate  to  Stephen 
Bector.  According  to  the  law  in  force  at  that  day,  the  words 
employed  only  conveyed  a  life  estate,  and  the  duration  of  the 
warranty  is  only  co-extensive  with  the  estate  to  which  it  was 
annexed.  The  warranty,  then,  was  extinct  on  the  death  of 
Stephen  Bector.  In  4  Kent's  Com.  5,  it  is  said  the  word  '  'heirs  " 
is  necessary  at  common  law  to  create  by  deed  an  estate  in  fee 
simple.     Further  on  he  says  that  this  role  does  not  apply  to  a 
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partition  between  joint  tenants,  coparceners,  and  tenants  in 
conuDon,  nor  to  releases  of  right  to  land,  by  way  of  discharg- 
ing or  passing  the  right,  by  one  joint  tenant  or  cofMircener  to 
another.  In  taking  a  distinct  interest  in  this  separate  parcel  of 
the  land,  the  releasee  takes  the  like  estate  in  quantity,  which  he 
had  before  in  common.  This  is  a  question  in  which  the  matter 
of  intent  has  nothing  to  do.  The  law  has  appropriated  a  certain 
word  by  which  an  estate  in  fee  simple  can  only  be  created  by 
deed.  If  that  word  is  omitted,  however  clear  and  manifest  the 
intent  may  b^,  an  estate  in  fee  will  not  pass.  It  is  conceded 
that  as  between  joint  tenants  and  coparceners,  a  fee  may  pass 
by  a  release  without  the  word  "  heirs,''  but  it  is  apprehended  that, 
one  tenant  in  common  can  not  release  to  another.  A  deed  in- 
tended as  a  release  between  tenants  in  common,  although  it  can 
not  have  that  effect,  may  yet  operate  as  some  other  kind  of  con- 
veyance; but  to  make  it  effectual  as  such  to  pass  a  fee,  proi>er 
words  of  limitation  must  be  employed.  Cruise  says  one  tenant 
in  common  can  not  release  to  his  companion,  because  they  have 
distinct  freeholds,  but  they  must  pass  their  estates  by  feoffment: 
4  Cru.,  tit.  32,  c.  6,  sec.  25.  So  he  says  if  one  coparcener  or 
joint  tenant  releases  all  his  right  to  another,  it  will  pass  a  fee 
without  the  word ' '  heirs :"  Id. ,  c.  21 ,  sec.  7.  Lomax  says  that  par- 
tition between  tenants  in  common,  who  having  several  and  dis- 
tinct freeholds  might  have  conveyed  to  each  other  by  feoffment, 
might,  at  common  law,  have  been  effected  by  livery  of  seisin. 
The  adjustment  between  them  in  severalty  of  the  estate,  derived 
to  them  in  common  by  distinct  titles,  could  only  be  effectuated 
by  a  conveyance,  accompanied  by  that  notoriety  indispensable 
to  all  conveyances  at  common  law :  2  Lomax  Dig.  96.  So  again, 
one  tenant  in  common  can  not  release  to  his  companion,  because 
they  have  distinct  freeholds;  but  they  must  pass  their  estates  by 
feoffment:  Id.  98.  Preston  on  Abstracts  says,  when  several 
persons  are  tenants  in  common,  the  title  to  each  share  is  to  be 
carried  on  precisely  in  the  same  manner  as  if  the  title  to  that 
share  was  a  title  to  a  distinct  farm:  3  Pres.  Abs.  48.  Hilliard 
says  joint  tenants  and  coparceners  may  release  to  each  other.  In 
a  release  of  this  kind,  a  fee  will  pass  without  words  of  limitation. 
The  releasee  is  deemed  in  law  to  hold,  not  by  the  release,  but  by 
the  original  limitation  to  all  the  parties.  The  release  is  not  an 
alienation,  but  a  mere  discharge  of  the  claims  of  one  to  the  other. 
Hence  a  fee  arises  out  of  the  original  conveyance.  Tenants  in 
common,  having  distinct  freeholds,  can  not  release  to  each  other: 
2  Id.  300,  301.    Bacon  says,  if  there  be  two  joints  tenants 
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and  one  release  to  the  other,  this  passeth  a  fee  without  the  word 
**lieirs,"  because  it  refers  to  the  whole  fee,  which  they  jointly 
took  and  are  possessed  of  by  force  of  the  first  conyeyance.  But 
tenants  in  common  can  not  release  to  each  other,  for  a  release 
supposeth  the  party  to  have  the  thing  in  demand;  but  tenants  in 
common  have  several  distinct  freeholds,  which  they  can  not 
transfer  otherwise  than  as  persons  who  are  sole  seised:  4  Bac. 
Abr.  455.  The  books  may  be  traced  to  the  earliest  periods,  and 
it  will  be  found  that  no  author  has  maintained  that  one  tenant 
in  common  can  convey  to  another  in  any  other  way  or  by  a 
conveyance  whose  operation  is  different  from  those  used  by 
feoffers,  between  whom  no  such  relationship  exists.  It  follows 
from  this,  that  however  conveyances  between  tenants  in  common 
may  operate,  and  they  can  not  operate  by  way  of  release,  they 
must  contain  words  of  perpetuity  to  pass  a  fee. 

Other  exceptions  were  taken  to  the  deed  on  which  the  plaintiffs 
rely  for  a  recovery,  but  it  is  not  deemed  necessary  to  give  any 
opinion  respecting  them,  as  the  judgment  will  be  afSrmed  for 
the  reason  already  given.    The  otiier  judges  concmr. 

Afrr-aoquibid  Titlb  Passes  bt  Cokvxtanci!  with  Wabbantt,  when 
AND  WHEN  NOT:  See  PaHridge  v.  PaUerif  54  Am.  .Dec.  633,  and  note. 

Covenant  ov  Warbantt  in  Instbdment  ov  Conveyance  Von>  fob 
Words  of  Grant,  Effect  of:  See  Brovm  v.  Mantetf  53  Am.  Dec.  223. 

Implied  Warranty  Arising  on  Partition:  See  Sawyert  v.  Cator,  47 
Am.  Dec.  608,  and  note;  see  alao  note  to  Crouch  v.  F<noU,  32  Id.  355. 

Ancient  Covenant  of  Warranty  is  Obsolete:  See  Rq8$  v.  Turner,  44 
Am.  Dec.  531,  and  note. 

Technical  Words  in  Deed,  NECEssirr  of:  See  note  to  DavenpcH  v. 
Wyime^  44  Am.  Dec.  73;  Oambril  v.  Doe  cL  Roae^  Id.  760;  Broum  v.  Manter, 
63  Id.  223;  LeUefudor/er  v.  Ddphy,  55  Id.  137. 


Draper  v.  Bryson. 

[17  HmouBZ,  71.] 
PUBGKASEB  AT    SHERIFF'S  SaLE  19    NOT  AfFECTBD  BY  AnY  EbBOR    OR  Ir- 

BEO0LARITY  in  the  jadgment  or  other  proceedings,  nnleu  it  is  of  a  char- 
acter to  render  the  whole  proceeding  a  nallity. 

OBJBCTION    THAT    SERVICE    OF    SciRE    FAaAS   TO    REVIVE  JUDGMENT    WAS 

Void,  because,  iiistead  of  having  a  sheriff's  retnm  of  service  upon  it,  it 
had  an  acknowledgment  signed  by  the  administrator,  that  it  was  per- 
sonally served  upon  him,  and  that  consequently  the  judgment  was  a 
nnllity,  can  not  be  made  so  as  to  defeat  an  action  of  ejectment  brought 
by  a  purchaser  on  execution  under  the  judgment. 
Am.  Dao.  Vol..  LVn— 17 
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Failubx  ov  Shxrivf  to  Givk  Notice  Bxquibxd  bt  Statute  of  Saui 
does  Dot  affect  the  title  of  a  bona  Jtde  purchaser,  aa  the  purchaser  is  not 
affected  by  any  irregularities  in  the  sheriff's  proceedings  in  making  a 
sale  under  execution,  unless  he  has  participated  in  occasioning  it^  or 
there  has  been  some  departure  from  the  law  for  some  fraudulent  pnr> 
pose. 

Statute  Fixes  Date  ov  Deed,  and  not  the  date  of  its  acknowledgment^ 
as  the  commencement  of  the  three  months  within  which  it  is  to  be 
recorded. 

Subsequent  Grantee  can  not  Dispute  Priob  Gbaittee's  Deed  tob  his 
Failure  to  Eecobd  it  within  the  time  proscribed  by  statute,  where  his 
own  deed  has  not  been  recorded  within  the  statutory  time;  and  the  prior 
purchaser  takes  the  better  title  if  his  deed  ia  first  recorded. 

Certificatb  ov  Acknowledgment  is  of  No  Value  as  to  Fact  Stated  in 
it  if  the  law  did  not  intrust  the  officer  to  certify  to  this  fact. 

Unbeoorded  Deed  Prevails  in  Law  over  Title  of  Subsequent  Pua- 
chaser  with  notice  of  the  deed. 

Ejeotment.    The  opinion  states  the  case. 

A,  H.  Buckner,  for  the  plaintiff  in  error. 

Broadhead,  Olover,  and  Campbell,  contra 

By  Court,  Gamble,  J.  In  this  case,  the  plaintiffs  below 
(Drapers)  rely  upon  two  titles  for  undivided  portions  of  the 
premises  for  which  this  action  of  ejectment  was  brought.  Shaw 
and  Caldwell  were  originally  joint  owners  of  the  lot,  and  the 
plaintiffs  claim  through  Block,  who,  it  is  alleged,  obtained  the 
title  of  Shaw  by  a  purchase  at  sheriff's  sale  in  December,  1823, 
and  the  title  of  Caldwell  by  a  purchase  at  coroner's  sale  in 
April,  1824.  It  is  seen  by  the  statement  that  the  defendants, 
Bryson  and  others,  claim  under  a  deed  made  by  Caldwell  for 
himself,  and  as  attorney  for  the  heirs  of  Shaw,  on  the  fourteenth 
of  May,  1821,  acknowledged  July  16th  of  that  year,  but  not  re- 
corded until  the  third  of  August,  1824.  The  sheriff's  deed  to 
Block  for  Shaw's  interest  is  dated  December  10,  1823,  and  is 
acknowledged  and  recorded  on  the  next  day.  The  coroners 
deed  to  Block  for  Caldwell's  interest  is  dated  May  14, 1824,  and 
Is  acknowledged  and  recorded  on  the  tenth  of  August  following; 
These  two  last  deeds  were  executed  between  the  date  of  the  deed 
to  Biyson,  in  1821,  and  its  record,  on  the  third  of  August,  1824; 
but  the  coroner's  deed  to  Block  was  recorded  August  10th, 
being  seven  days  after  the  record  of  Biyson's  deed.  It  will  be 
seen  by  referring  to  the  instruction  given  by  the  court,  on  the 
request  of  the  defendant  (which  is  called  the  third  instruction, 
although  it  is  the  first  in  the  series  asked),  that  the  title  claimed 
by  the  plaintiffs  under  the  sheriff's  deed  for  Shaw's  interest  waa 
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excluded  from  consideration,  as  the  court  declared  that  the 
judgment  and  sheriff's  sale  were  void,  because  the  coturt  had  not 
obtained  jurisdiction  over  Shaw's  administrator  when  the  judg- 
ment was  rendered.  It  will  be  further  seen,  by  referring  to  the 
first  instruction  given  at  the  request  of  the  plaintiffs,  that  the 
deed  to  Biyson,  dated  in  May,  1821,  and  not  recorded  till 
August,  1824,  is  declared  void  against  the  sheriff's  and  coro- 
ner's deeds  to  Block,  although  the  coroner's  deed  is  dated  in 
April,  18^,  and  not  recorded  until  August  10th,  afterwards. 
The  instruction  given  for  the  defendants,  numbered  as  the 
eighth,  gives  full  effect  to  the  unrecorded  deed  to  Bryson 
against  both  of  Block's  deeds,  if  Block,  at  the  time  of  his 
several  purchases,  had  notice  that  the  lot  had  been  sold  to  Bry- 
son. The  court  found  for  the  plaintiffs  for  an  undivided  half 
of  the  premises.  This  finding,  under  the  law  declared  by  the 
court,  must  have  been  for  the  title  conveyed  to  Block  by  the 
coroner's  deed  for  Caldwell's  interest,  as  the  sheriffs  deed  for 
Shaw's  interest  was  declared  inoperative,  and  it  must  further 
have  negatived  all  notice  to  Block  of  Bryson's  title  at  the  time 
of  this  coroner's  sale. 

As  both  parties  have  taken  exceptions  and  writs  of  error,  the 
questions  decided  against  each,  so  far  as  they  are  material  to  the 
settlement  of  the  controversy,  will  be  considered. 

1.  The  exclusion  of  the  sheriff's  deed  for  Shaw's  title  will  be 
examined  first.  The  objection  sustained  by  the  court  was,  that 
the  judgment  against  John  Shaw,  administrator  of  Joel  Shaw, 
was  void,  because  the  scire  facias,  which  issued  to  revive  the  suit 
against  the  administrator,  John  Shaw,  instead  of  having  a  sher- 
iff's return  of  service  upon  it,  had  an  acknowledgment  signed 
by  the  administrator,  that  it  was  personally  served  upon  him, 
and  the  court  afterwards  rendered  a  judgment  by  default.  This 
is  the  force  of  the  objection,  as  sustained  in  the  instruction 
given  for  the  defendants;  for  the  exclusion  of  the  sheriff's  deed 
was  put  upon  the  ground  that  the  court  had  not  obtained  juris- 
diction over  the  administrator  when  the  judgment  was  rendered. 
It  is  apparent  that  the  court  that  rendered  the  judgment  against 
Shaw's  administrator  acted  upon  the  acknowledgment  of  service 
by  the  administrator  as  equivalent  to  a  return  by  the  sheriff, 
and  was,  no  doubt,  satisfied  that  the  administrator  had  signed 
the  acknowledgment,  although  the  entry  of  the  judgment  by 
default  does  not  show  that  fact.  I  do  not  find  any  statute  pre- 
scribing the  mode  of  serving  a  scire  facias  to  revive  a  suit  against 
an  administrator  de  bonis  non^  at  the  time  this  writ  was  issued. 
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The  act  of  1807,  in  its  eleventh  section,  1  Terr.  Laws,  110» 
provides  for  a  scire  facias  to  bring  in  the  administrator  of  the 
original  defendant,  who  may  have  died  pending  the  action,  and 
it  declares,  that  if  the  administrator,  being  duly  served  with  a 
scire  facias  from  the  office  of  the  clerk,  twenty  days  beforehand, 
shall  neglect  to  become  a  party  to  the  suit,  the  court  may  render 
judgment  against  the  estate  cf  the  deceased.  By  the  English 
law,  the  sheriff  would  return  on  the  scire  facias  either  "  that  he 
had  given  notice  to  the  defendants,"  or  "  that  they  have  nothing 
by  which  he  can  make  known  to  them:"  Tidd's  Pr.  1038. 

In  the  present  case,  there  is  no  actual  return  under  the  hand 
of  the  sheriff.  In  Norwood  v.  Middle,  1  Ala.  195,  error  was 
prosecuted  to  reverse  a  judgment  by  default,  where  there  was 
no  return  by  the  sheriff,  but  where  there  was  an  indorsement 
upon  the  writ,  signed  by  the  defendant,  in  these  words:  *'  I 
acknowledge  the  service  of  the  within  writ."  The  entry  of  the 
judgment  states  the  appearance  of  the  plaintiff  by  his  attorney, 
and  proceeds  thus:  "And  upon  the  affidavit  of  Moses  Jones  to 
the  handwriting  of  the  signature  of  Henry  Norwood,  to  the 
acknowledgment  of  the  service  of  the  writ  upon  him,  and  on 
motion  of  the  plaintiff  by  his  attorney,  and  the  defendant,  be- 
ing solemnly  called,  came  not  but  made  default,"  etc.  The 
chief  justice  says:  "The  indorsement  upon  the  process,  pur- 
porting to  be  an  acknowledgment  o{  the  service  upon  Norwood, 
is  certainly  not  sufficient  proof  of  that  fact;  but  when  it  is 
shown  that  the  acknowledgment  is  subscribed  with  the  name  of 
Norwood,  in  his  own  handwriting,  the  evidence  is  satisfactory 
to  show  that  the  act  was  his  own."  It  is  to  be  observed  that 
this  was  a  case  where  the  party  was  seeking  directly  to  reverse 
the  judgment,  and  not  one  in  which  the  judgment  was  simply 
used  in  evidence;  and  there  the  acknowledgment  of  service, 
when  shown  to  be  made. by  the  defendant,  was  held  equivalent 
to  a  sheriff's  return  of  service,  and  authorized  a  judgment  by 
default.  If  the  record  had  been  used  in  another  collateral 
action,  and  there  had  been  no  entry  that  the  signature  of  the 
defendant  to  the  acknowledgment  of  service  had  been  proved, 
the  court  in  which  it  was  thus  offered  as  evidence  would  have 
been  bound  to  intend  that  it  had  been  proved;  or  rather,  would 
have  been  bound  to  disregard  the  objection,  because  it  was  an 
objection  only  available  in  a  proceeding  to  set  aside  or  reverse 
the  judgment.  It  was  decided  in  this  coturt  as  early  as  1823, 
in  Cabeen  v.  Douglass,  1  Mo.  336,  that  a  sheriff's  return  to  the 
original  process  forms  a  part  of  the  record,  and  that  error  may 
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be  assigned  in  it;  which  accords  with  Norwood  t.  Riddle,  from 
Alabama.  Now  it  is  apparent  that  the  objection  made  in  this 
case  to  the  judgment  rendered  against  Shaw's  administrator  is 
within  the  same  principle,  and  might  be  enforced  in  the  same 
mode,  that  is,  by  writ  of  error.  It  can  not,  at  this  time,  be 
necessary  to  cite  and  comment  upon  the  authorities  in  which 
the  doctrine  is  maintained  that  a  purchaser  at  sheriff's  sale  is 
not  affected  by  any  error  or  irregularity  in  the  judgment  or 
other  proceedings  which  resulted  in  the  sale,  unless  they  ore  of 
a  character  that  rendered  the  whole  proceeding  a  nullity.  The 
objection  now  taken  to  the  judgment  against  Shaw's  adminis- 
trator, that  the  defendant  acknowledged  the  service  of  the  scire 
/ados  by  an  indorsement  on  the  writ,  instead  of  that  fact  being 
returned  by  the  sheriff,  is  not  supposed  to  affect  the  validity  of 
the  judgment  when  used  in  this  case. 

2.  Another  objection  is  taken  to  this  sheriff's  deed,  which  is, 
that  it  appears  that  the  property  was  levied  on  and  advertisiBd 
on  the  twenty-seventh  of  November,  and  was  sold  on  the  ninth 
of  December,  and  that  consequently  the  notice  required  to  be 
C^ven  by  the  sheriff  had  not  been  given.  In  the  sheriff's  deed 
it  is  stated  that  twenty  days'  notice  of  the  time  and  place  of 
sale  had  been  given  by  six  hand-bills  a£Sxed  in  the  most  public 
places  in  the  county  of  Pike.  It  is  true  that  a  notice  of  the  sher- 
iff's  sale  which  is  appended  to  the  deed  is  dated  at  the  bottom, 
''November  27, 1823,"  and  in  his  deed  the  sheriff  states  that 
nnder  the  execution  he  levied  upon  the  property  on  the  twenty- 
seventh  of  November,  1823.  So  far  as  the  question  is  affected 
hj  the  date  of  the  advertisement,  there  is  no  difficulty  in  recon- 
ciling that  vrith  the  statement  in  the  deed  that  twenty  days' 
notice  of  the  sale  was  given,  for  it  would  be  an  entirely  legal 
notice,  and  a  discharge  of  the  duty  enjoined  by  the  statute,  if 
the  paper  called  the  notice  had  been  set  up  for  twenty  days  at 
the  proper  places,  although  it  viras  dated  on  the  twenty-seventh 
of  November,  or  had  any  other  date,  or  no  date  at  all.  The 
statement  in  the  deed  that  the  sheriff  had  levied  upon  the  prop- 
erty on  the  twenty-seventh  of  November  is  not  the  statement 
of  a  fact  inconsistent  with  the  statement  that  twenty  days' 
notice  of  the  sale  had  been  given.  There  was  no  act  required 
or  authorized  by  law  to  be  done  by  the  sheriff  which  amounted 
to  a  levy,  as  that  word  is  understood  when  applied  to  the  ser- 
vice of  personal  property.  He  could  not  take  possession,  or  in 
any  manner  interfere  with  the  possession  of  the  property.  The 
word  **  levy,"  as  used  in  deeds  made  by  sheriffs  for  real  estate^ 
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has  no  significance,  and  mrhen  used,  the  date  of  it  is  commonly 
copied  from  the  advertisements  put  up  in  the  conniy  or  printed 
in  the  newspaper.  The  statute  which  required  the  sheriff  to 
make  a  deed  to  the  purchaser  prescribed  its  recitals,  and 
directed  that  it  should  "recite  the  execution,  purchase,  and 
consideration:"  Oeyer's  Dig.  267,  sec.  66.  If  it  be  said  the 
recital  of  the  fact  that  notice  of  the  sale  was  given  was  not  re- 
quired by  this  act,  and  is  therefore  no  more  evidence  of  that 
fact  than  the  recital  of  the  time  of  levy  is  evidence  of  the  com- 
mencement of  the  sheriff's  proceedings  under  the  execution,  it 
may  be  answered  that  the  sheriff  was,  by  law,  required  to  give 
notice,  and  he  was  not  required  by  law  to  do  any  act  prior  to 
the  notice,  nor  was  he  required  to  do  any  other  act  than  give 
notice  prior  to  the  sale.  If,  therefore,  the  levy  mentioned  in 
the  deed  means  the  giving  of  notice  on  the  twenty-seventh  of 
November,  then  this  statement  would  conflict  with  the  sheriff's 
recital  in  the  deed  that  he  had  given  twenty  days'  notice  of  the 
sale;  and  between  these  two  recitals,  thus  conflicting,  we  would 
give  effect  to  that  which  alleged  the  performance  of  a  duty  re- 
quired of  the  sheriff  before  the  sale.  But  it  is  a  more  useful 
answer  to  this  and  similar  objections  to  such  sales,  that  the 
purchaser  is  not  affected  by  any  irregularity  in  the  sheriff's  pro- 
ceedings in  making  sale  under  an  execution,  unless  he  has  par- 
ticipated in  occasioning  it,  or  there  has  been  some  departure 
from  the  requirements  of  the  law  for  some  fraudulent  purpose. 
The  doctrine  which  has  been  maintained  in  the  courts  of  Ken- 
tucky, upon  this  point,  is  sustained  by  reason,  and  is  of  the 
utmost  value  in  a  country  where  real  estate  is  subject  to  sale  on 
execution.  It  has  been  there  decided  that  the  omission  of  the 
sheriff  to  advertise  the  sale  of  land,  as  required  by  law,  does 
not  vitiate  the  sale  to  a  fair  purchaser:  Webber  v.  Cox,  6  T.  B. 
Mon.  110  [17  Am.  Dec.  127].  Judge  Owsley,  in  giving  the 
opinion  of  the  court,  says:  ''It  would  indeed  be  out  of  the 
power  of  all  those  who  might  be  disposed  to  buy  at  such  sales 
to  ascertain  and  know  whether  or  not  the  officer  by  whom  the 
property  is  exposed  to  sale  has,  in  every  respect,  complied  with 
the  provisions  of  the  law,  and  if  every  failure  on  his  part  to  do 
so  was  allowed  to  affect  the  sale,  but  few  would  venture  to  be- 
come purchasers  at  such  sales,  and  the  interests  of  both  cred- 
itor and  debtor  would  be  greatly  prejudiced.  The  same  doc- 
trine is  declared  in  an  opinion  by  Chief  Justice  Boyle,  in  Law* 
rence  v.  Speed,  2  Bibb.  401.  The  sheriff  is  held  liable  to  the 
defendant  in  the  execution  for  any  damages  resulting  from  his 
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omission,  and  if  there  is  any  fraadnlent  omission  of  which  the 
purchaser  has  notice,  the  sale  will  be  held  void.  This  seems  to 
have  been  the  doctrine  settled  in  that  state,  as  weU  as  in  others, 
and  commends  itself  to  our  reason,  as  necessary  to  the  interest  of 
all  parties  concerned  in  such  sales,  as  well  debtors  as  creditors. 
The  view  taken  of  this  branch  of  the  plaintiffs'  title,  in  the 
court  below,  was  erroneous,  as  the  sheriff's  deed  was  excluded 
from  consideration  by  an  instruction  given  for  the  defendants. 

3.  The  circuit  court  sustained  the  other  part  of  the  plaint- 
iffs' title,  which  was  set  up  under  the  coroner's  deed  made  to 
Block,  and  in  sustaining  this  x)art  of  the  title  there  was  an 
error  committed  in  favor  of  the  plaintiffs  and  against  the  de- 
fendants. At  the  time  of  the  coroner's  sale  to  Block,  the  deed 
to  Bryson  was  not  recorded,  nor  was  it  at  the  date  of  the  cor- 
oner's deed  which  is  dated  April  14,  1824.  But  the  deed  to 
Block  was  not  recorded  until  August  10th,  more  than  three 
months  after  its  date,  and  seven  days  after  the  deed  to  Biyson 
was  recorded. 

Now,  if  the  effect  of  these  deeds  is  to  be  determined  by  the 
act  of  1817,  that  to  Bryson  will  be  the  better  title.  Under  the 
second  section  of  that  act,  1  Terr.  Laws,  543,  the  deed  to  Bry- 
son, not  being  recorded  within  three  months  from  its  date,  was 
declared  to  be  void  as  against  subsequent  purchasers  so  record- 
ing their  deeds  within  the  time  prescribed  by  that  section,  that 
is,  within  three  months  from  their  date.  Block's  deed,  being 
dated  on  the  fourteenth  of  April,  and  not  recorded  until  the 
tenth  of  August,  was  not  recorded  within  three  months  from 
its  date,  so  that  the  grantee  in  it  is  not  in  a  condition  to  dis* 
pute  the  deed  to  Bryson  on  account  of  its  not  being  recorded  in 
time.  If  it  be  said  it  was  not  acknowledged  until  August,  and 
was  immediately  recorded,  the  answer  is  ready  and  effectual — the 
statute  fixes  the  date  of  the  deed  as  the  commencement  of  the 
three  months  within  which  it  is  to  be  recorded.  It  appears,  on 
examining  the  certificate  of  acknowledgment,  that  the  clerk 
certifies  that  the  deed,  on  the  day  on  which  it  was  acknowl- 
edged, was  signed  and  sealed  by  the  sheriff  in  open  court;  but 
this  is  a  fact  which  the  law  has  not  intrusted  him  to  certify, 
and  his  certificate  to  that  fact  is  of  no  value. 

If  the  act  of  1821  were  applicable  to  the  case,  it  would  as 
decidedly  give  the  preference  to  Bryson's  deed;  for  under  it 
the  deed  to  Block  would  not  have  any  effect  as  against  Bryson 
until  it  waa  filed  for  record,  and  before  that  event  Bryson's  deed 
was  recorded.    But  it  is  not  thought  that  the  act  of  1821  applies 
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to  the  case,  for  reasons  not  necessary  now  to  be  stated,  and  this 
part  of  the  title  is  disposed  of  under  the  act  of  1817.  The  in*- 
structions  given  bv  the  court,  which  declared  Biyson's  deed 
Toid  as  against  the  coroner's  deed  to  Block,  were  erroneous. 

The  case  as  now  presented  upon  the  record  requires  that 
there  should  be  another  trial  for  the  porpose  of  determining 
whether  the  title  under  the  sheriff's  deed  to  Block  shall  prevail 
against  Bryson's  deed.  The  circuit  court,  after  deciding  that 
the  defects  in  the  proceedings  against  Shaw's  administrator 
render  the  sale  and  deed  a  mere  nullity,  proceeded  upon  the 
coroner's  deed,  and  found  for  the  plaintiffs  for  the  part  con- 
veyed  by  it.  As  this  latter  deed  is  held  by  this  court  to  be 
inoperative  upon  the  case  presented  in  this  record,  because  not 
recorded  in  the  time  required  by  the  act  then  in  force,  the 
chief  object  of  another  trial  will  be  to  determine  whether  Block 
had  notice  of  Bryson's  title  when  he  purchased  at  the  sheriff's 
sale.  Upon  this  point  the  evidence  in  the  record  is  very  strong, 
but  it  is  a  question  of  fact  to  be  determined  by  a  jury. 

4.  Although  the  question,  whether  an  unrecorded  deed,  which 
was  made  subject  to  the  act  of  1817,  will  prevail  in  a  court  of 
law  over  the  title  of  a  purchaser  with  notice  of  such  deed,  is 
not  one  of  very  general  importance  at  this  time,  yet  it  arises  in 
this  case,  and  may  as  well  be  decided. 

In  England,  as  late  as  the  ease  of  Doe  v.  AlUop,  5  Bam.  & 
Aid.  142,  it  has  been  considered  as  a  new  question,  under  the 
statute  of  7  Anne,  c.  20,  whether  a  court  of  law  could  sustain  an 
unregistered  deed  against  a  subsequent  purchaser  on  the  ground 
of  notice.  In  Jackson  v.  BurgoU,  10  Johns.  458  [6  Am.  Deo. 
349],  the  question  is  discussed  by  Chief  Justice  Kent,  and  the 
opinion  expressed  that  the  subsequent  purchaser,  taking  his 
conveyance  with  notice  of  the  prior  unregistered  deed,  is  guilty 
of  a  fraud,  and  that  a  court  of  law,  as  well  as  a  court  of  equity, 
can  grant  relief  against  a  deed  thus  fraudulently  made,  and  that 
notice  is  equivalent  to  the  registry.  A  subsequent  statute  in 
that  state  introduced  the  words  **b<mafde  purchaser,"  which 
of  course  rendered  notice  as  effectual  as  registry.  The  decisions 
in  different  states  differ  upon  this  question,  but  it  is  both  most 
just  and  most  reasonable  to  give  effect  to  the  notice  of  an 
unrecorded  deed  in  a  court  of  law,  as  well  as  a  court  of  equity. 

Let  the  judgment  be  reversed,  the  other  judges  concurring. 

CxBTinCATSs  OF  AcKNOWLEDOMSKTB,  Ck>NCLU8ivBNE88  OF:  See  HartUy 
F.  Frothf  65  Am.  Dec.  772,  and  note;  Louden  v.  Blythe,  Id.  527. 
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Actual  ob  Constbuotive  Noticb  of  Unbeoobdxd  Dxxd  is  «a  effeotaal 
•8  registration  against  one  having  snch  notice:  McConndl  v,  Beed,  38  Am. 
I>ec  124,  and  note;  Frice  v.  McDojiald,  54  Id.  657,  and  note.  See  also 
I>avi»  ▼.  Ounuby,  55  Id.  105;  McLaughlin  y.  Shepherd,  53  Id.  646. 

PUECHASEB   AT    EXECUTION    SaLB    IS  NOT  AfFECTKD   BT  WhAT  iBBXCtT- 

LABims:  See  Byers  y.  FowJer,  54  Am.  Dec.  271,  and  note.  The  principal 
case  was  cited  on  the  point  that  the  purchaser  was  not  affected  by  irregular- 
ities in  the  proceedings  resulting  in  the  sale  unless  of  a  character  to  render 
the  proceedings  wholly  void,  at  least  in  a  collateral  way,  in  CobeU  v.  Cfrubbsp 
48  Mo.  356. 

Failttbs  or  Shbbiff  to  Givb  Noticx  or  Execution  Sale,  Effect  of: 
See  Howard  v.  Norths  51  Am.  Dec.  769.  The  principal  case  was  cited  in 
Ifitdd  y.  ShippU,  57  Ma  530,  to  the  point  that  if  a  purchaser  at  an  execu- 
tion sale  can  show  an  authorized  execution  and  deed,  a  correct  levy  and 
notice  may  be  presumed,  and  the  doctrine  of  the  principal  case  that  the  pur- 
chaser at  a  sheriff's  sale  was  not  affected  by  any  irregularities  in  the  notice 
unless  he  participated,  was  regarded  as  sound  in  Curd  y.  Luekland,  49  Id. 
464. 

Ths  fbihcifal  CA8B  WAS  AFFIBMXD  in  Draper  y.  Brymm^  26  Mo.  108. 


Smith  t;.  Bbikeeb. 

[17  Xnsoinx.  H8.] 
Pubchaskb  at  Execution  Sale  of  Lessxx's  Intebxst  nr  Lease  ib  Liabui 
FOB  Rent  reseryed  to  the  lessor,  and  this  whether  he  had  possession  or 
not;  for  if  he  suffer  the  original  lessee  to  remain  in  possession,  it  is  his 
yoluntaiy  act. 

AfPBAL  from  the  St.  Louis  common  pleas.    The  opinion  states 
tlie< 


E.  M.  Field,  for  the  appellants. 

C.  C.  WhiUelsey,  contra. 

By  Ck>nrt,  Btlakd,  J.  Brinker  was  lessee  under  Smith  of 
a  tenement,  resenring  a  certain  rent.  This  rent  Brinker  cov- 
enanted to  pay  quarterly.  Brinker  took  possession  under  the 
lease.  Bippey,  having  a  judgment  against  Brinker,  had  the 
estate  and  interest  of  Brinker  in  the  leased  premises  sold  by  the 
sheriff,  under  execution,  and  bought  it  in  himself  and  took  a 
deed.  The  rents  not  being  paid,  Smith  brought  suit  in  eject- 
ment against  Brinker  and  Bippey,  and  in  the  same  suit,  claimed 
against  Bippey  the  amoimt  of  rent  accruing  after  his  purchase 
of  the  premises  under  execution,  and  against  Brinker  the  whole 
rent.  To  this  suit  Bippey  answered,  setting  up  as  a  defense 
that  he  had  never  entered  into  possession,  and  that  Brinker, 
who  was  in  possession,  had  never  attorned  to  him.    The  court. 


Digitized  by  VjOOQIC 


Smith  v.  Brineer.  [Misaouri, 

on  plaintiff's  motion^  struck  out  this  answer,  and  giving  judg- 
ment for  the  plaintiff,  Bippey  brings  his  appeal  to  this  court. 

The  appellants'  counsel  relies,  for  reversing  the  judgment 
of  the  court  below,  on  the  case  of  McKee  v.  Angelrodt,  16  Mo. 
283,  decided  by  this  court  at  its  last  term.  In  that  case,  the 
lease  was  assigned  by  way  of  mortgage;  "  it  was  a  mere  security 
for  the  payment  of  money;  the  assignees  never  took  possession; 
it  never  entered  into  the  heads  of  the  assignees  that  the  mort- 
gage to  them,  in  order  to  secure  the  money  due  to  them,  made 
them  liable  to  pay  the  rent  for  the  lease.  We  therefore  hold 
that  possession  in  the  assignee  is  necessaiy,  in  order  to  create  a 
liability  to  pay  rent;  that  the  assignee  must  be  in  a  situation  to 
receive  the  benefits  before  he  can  be  made  to  suffer  the  burden. 
Possession  is  the  mother  of  his  liability."  Such  is  the  language 
of  this  court  in  that  case. 

The  present  case  differs  widely  from  that.  Here,  one  of 
these  defendants  proceeds  against  the  other  to  have  his  interest 
in  property  held  imder  a  lease  sold  by  the  sheriff  under  execu- 
tion, and  becomes  the  purchaser,  thereby  acquiring  all  the 
estate  and  interest  that  the  original  lessee  had.  This  purchase 
was  not  like  the  taking  of  a  mortgage  of  the  lease  by  way  of 
security,  but  it  was  so  far  the  payment  of  the  debt.  Now,  if  the 
purchaser  suffered  the  original  lessee  to  remain  in  possession, 
it  was  his  own  voluntary  act.  The  owner  is  entitled  to  pur- 
sue one  or  both  for  the  rent;  and  after  the  sale  under  execution, 
we  think  the  purchaser  liable  for  the  after-accruing  rent,  whether 
he  had  possession  actually  or  not.  We  will  not  carry  the  doc- 
trine of  McKee  v.  Angelrodt  any  further  than  it  is  there  laid 
down.  That  was  a  mere  security.  There  was  not  an  absolute 
assignment  of  the  lease,  but  a  mortgage  of  it;  and  before  the 
mortgagee  becomes  in  such  a  case  liable  for  rent,  he  must  have 
possession;  he  must  receive  the  benefits  before  he  should  be 
made  to  bear  the  burden. 

The  judgment  of  the  court  below,  then,  waa  proper,  and  the 
same  is  hereby,  with  the  concurrence  of  the  other  judges,  af 
firmed. 

AssiOKEB  OF  Lessee,  Liabilitt  of,  fob  Rent:  See  CkUds  ▼.  Clark,  49 
Am.  Dec.  164,  and  note.  The  principal  case  was  cited  in  Willi  ▼.  Dryden,  62 
Ma  322,  on  the  point  that  a  person  who  receives  an  absolute  assignment  of  a 
lease  is  liable  to  the  lessors  for  rent. 
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Dick,  Exeoxjtob,  v.  Page  &  Bacon. 

ri7  HntouBi.  234.] 
Rule  that  Acts  or  Agent  after  Principal's  Death  are  Invaud  ap- 
plies to  those  acts  which  must  be  done  in  the  name  of  the  principal,  and 
not  to  those  acts  not  required  to  be  done  in  the  name  of  the  principal; 
and  such  acts,  if  none  of  the  parties  had  notice  of  the  principal's  death, 
are  binding. 

Appeal  from  the  St.  Louis  common  pleas.  The  opinion  states 
the  case. 

Knox  and  Kellogg,  for  the  appellants. 

F.  A.  Dick,  centra. 

By  Court,  Soott,  J.  This  was  an  action  in  the  nature  of 
asfsumpsUy  brought  by  the  respondent  against  the  appellants  for 
money  received  by  them,  belonging,  as  it  was  allied,  to  the 
testator  of  the  respondent.  There  was  a  judgment  for  the 
respondent.  It  appears  that  Page  &  Bacon  were  bankers  in  St. 
Ix>uis,  doing  the  business  of  buying  and  selling  bills  of  ex- 
change, and  that  the  testator  of  the  respondent  dealt  with  them; 
that  he,  being  in  bad  health  and  about  to  leave  St.  Louis,  re- 
quested Bacon  to  call  and  see  him;  that  Bacon  did  so,  and 
Doughty  asked  him  to  make  advances  to  his  agent,  if  he  should 
call  upon  him  for  money;  that  Nicholson,  the  agent  of  Doughty, 
was  present,  and  Doughty  charged  him,  whether  he  lived  or 
died,  to  secure  Page  &  Bacon  for  any  advances  they  might  make 
on  his  account.  After  this.  Doughty  went  to  New  Orleans,  and 
died  on  the  eleventh  day  of  March,  1851.  Afterwards,  on  the 
nineteenth  day  of  the  same  month,  Nicholson,  the  clerk  and 
agent  of  Doughty,  wanting  funds  for  his  business,  purchased 
of  Page  &  Bacon  a  bill  of  exchange  on  the  east  for  two  thousand 
dollars,  and  placed  in  their  hands,  as  collateral  security,  notes 
to  an  amount  exceeding  two  thousand  six  hundred  dollars.  All 
these  notes  except  one  were  paid  to  Page  &  Bacon.  This  suit 
is  brought  to  recover  the  money  so  received.  It  is  admitted 
that  none  of  the  parties  to  this  transaction  had  notice  of  the 
death  of  Doughty  at  the  time  it  took  place,  and  there  would 
have  been  no  question  as  to  the  authority  of  Nicholson  had 
Doughty  been  alive  at  the  time  the  acts  were  done.  The  money 
received  by  Nicholson  from  Page  &  Bacon  was  applied  to  the 
payment  of  the  debts  of  Doughty.  On  these  facts,  a  judgment 
was  rendered  in  favor  of  the  plaintiff. 

Chancellor  Kent,  in  speaking  of  the  revocation  of  the  au- 
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thoiity  of  an  agent,  says  that  it  is  determined  by  the  death  of 
his  principal:  2  Kent's  Com.  645.  It  is,  moreover,  said  that  the 
equitable  principle  of  the  ciyil  law,  that  the  acts  of  an  agent, 
done  bona  fide  after  the  death  of  the  principal,  and  before  notice 
of  his  death,  are  valid  and  binding  on  his  representatiyes,  does 
not  prevail  in  the  English  law. 

This  principle,  which  is  sustained  by  American  and  English 
authorities,  is  applied  to  those  cases  in  which  a  right  is  claimed 
through  an  act  done  by  an  agent  in  the  name  of  his  principal, 
who  was  dead  at  the  time  the  act  was  done.  The  idea  is,  thai 
such  an  act  is  a  necessary  link  in  the  chain  of  title  to  the  right 
asserted,  and  without  showing  the  authority  of  the  agent,  there 
can  be  no  recovery.  The  cases  of  Waiaon  v.  King,  4  Camp.  272; 
Harper  v.  Ltttle,  2  Greenl.  14  [11  Am.  Dec.  25];  Shipman  v. 
Thompwn,  Willes,  103;  Wynne  v.  Thomas,  Id.  563,  are  of  this 
class.  The  case  of  The  King  v.  The  Corporation  of  Bedford 
Level,  6  East,  356,  it  is  conceived,  has  nothing  to  do  with  this 
case,  as  the  point  of  it  is,  that  a  deputy  register  can  not  do  a  valid 
act  after  the  death  of  the  register.  In  the  case  first  above  cited, 
the  reason  is  given  in  which  the  English  law  is  founded,  which 
is  that  a  valid  act  can  not  be  done  in  the  name  of  a  dead  man. 
Where  a  right  is  claimed,  or  a  defense  is  set  up,  grounded  on 
an  act  done  by  an  agent  in  pursuance  to  his  power  in  the  name 
of  his  principal,  and  it  is  shown  that  the  principal  was  dead  at 
the  time  the  act  was  done,  the  rule  above  stated  may  interpose 
an  obstacle  in  the  way  of  him  who  relies  on  the  act  of  the  agent. 
There  are  respectable  authorities  which  maintain  that  the  com- 
mon and  civil  law  harmonize  on  this  subject.  So  the  law  is 
understood  to  be  in  Pennsylvania.  Chitty ,  in  his  work  on  com- 
merce and  manufactures,  page  223,  states  the  law  to  be  that  the 
acts  of  a  legal  agent  may  be  good  after  the  death  of  his  principal, 
before  notice  thereof  to  those  who  are  interested  in  his  acts,  as 
being  done  under  a  color  of  authority  which  strangers  could  not 
examine.  Bussell,  another  English  author,  in  his  work  on 
factors  and  brokers,  maintains  similar  views  with  regard  to  the 
common  law:  p.  360.  Judge  Stoiy,  in  his  work  on  agency, 
acquiesces  in  the  common  law,  as  applied  in  the  cited  cases,  and 
inclines  to  the  opinion  that  the  law  is  not  liable  to  the  reproach 
to  which  a  difiference  from  the  civil  law  on  this  point  would 
subject  it,  and  that  the  systems  may  be  reconciled,  and  that 
where  the  act,  notwithstanding  the  death  of  the  principal,  can 
and  may  be  done  in  the  name  of  the  agent,  his  death  should 
not  be  deemed  to  be  a  positive  revocation  under  all  dxoum- 
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BtanceSy  and  that  a  subsequent  execnidon  of  it  may  be  Talid;  but 
that,  where  the  act  is  required  to  be  done  in  the  name  of  the 
principal^  the  same  objection  would  seem  to  lie  to  it  in  the 
foreign  law  as  does  lie  in  our  law,  and  that  the  difference  on  this 
subject  between  our  law  and  the  latter  seems  to  rest,  not  so 
much  upon  a  difference  of  principle,  as  upon  the  difference  in 
the  modes  of  executing  the  authority:  Sec.  495. 

In  the  case  under  consideration,  the  notes  left  with  Page  & 
Bacon  were  in  the  possession  of  Nicholson.  He  could  impart 
an  equitable  interest  in  them  without  using  the  name  of  Doughty. 
Page  &  Bacon,  to  maintain  their  defense,  insist  on  no  act  of  the 
agent  in  the  name  of  the  principal.  Nicholson  may  be  regarded 
as  a  factor  of  Doughty,  with  authority  to  pass  the  notes  by  de- 
livery, so  as  to  warrant  Page  &  Bacon  in  receiving  the  money 
due  on  them.  To  hold  that  this  transaction  is  void  would  shock 
the  sense  of  justice  of  eveiy  man,  and  we  can  not  be  persuaded 
that  a  principle  which  would  produce  such  a  result  should  be 
applied  to  the  facts  which  exist  in  this  case. 

TbUd  judgment  is  reversed,,  the  other  judges  concurring. 

Death  of  Pbinoipal,  Eitsct  of,  oir  Acts  of  Agent:  See  the  note  to  Ca$- 
Maif  ▼.  McKtiau,  89  Am.  Bee  70^  diacnairing  this  sobjeot;  Xnapp  T.Alvord, 
40  Id.  241. 


State  v.  Homes. 

(17  Hnsoina,  879.] 
DBTXimAiiT  D  yoT  Gun.TT  OF  Lakcent  in  Takoo  Pbopxbtt  uiTDEB  Fair 

Color  of  Cladc  or  Title,  although  he  may  be  mistaken. 
It  is  No  Error  to  Refuse  Instructiom  Askiko  Court  to  Comment 

upov  Facts  in  proof,  or  to  direct  the  minds  of  the  jary  to  such  Cscts. 

Ln>iGTXENT  for  larceny  in  stealing  hogs,  marked  by  and  be- 
longing to  one  Price.  The  evidence  for  the  defendant  showed 
that  he  had  formerly  lived  in  the  neighborhood  where  the  alleged 
larceny  was  committed,  and  owned  a  number  of  hogs,  which  he 
left  running  at  large  there  on  moving.  He  had  purchased  these 
hogs  from  different  persons,  and  they  had  different  marks.  De- 
fendant was  informed  that  some  persons  were  supposed  to  have 
altered  the  marks  on  the  hogs,  and  he  was  advised  to  kill  them, 
as  others  would  kill  them,  if  he  would  not.  He  then  went  to 
Che  neighborhood  with  a  number  of  dogs  and  men,  and  in  the 
day-time  killed  them  openly,  making  much  noise  in  setting  the 
dogs  on  the  hogs  and  shooting  them.     Among  the  hogs  killed 
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were  those  belonging  to  Price.  The  defendant's  good  character 
for  honesty  was  proved.  He  prayed  the  following  instructions, 
bat  they  were  refused:  1.  If  there  is  any  fair  claim  of  property 
or  rights  to  the  defendant's  hogs,  or  if  this  fact  be  brought  into 
doubt  at  all,  the  jury  must  acquit;  2.  That  the  manner,  place, 
and  time  of  the  killing  of  the  hogs,  and  of  the  taking  possession 
of  them,  together  with  the  circumstance  that  defendant  was  the 
owner  of  hogs  in  the  neighborhood,  were  facts  to  be  considered 
by  the  jury  in  arriving  at  their  verdict.  The  material  instruc- 
tions given  are  stated  in  the  opinion.  The  defendant  was  found 
guilty,  and  a  motion  for  a  new  trial  being  overruled,  he  ap- 
pealed. 

F.  Spies,  for  the  appellant. 

J.  B.  Lackland,  for  the  state. 

By  Court,  Btlamd,  J.  The  attention  of  this  court  will  be 
called  to  the  instructions  only  which  the  criminal  court  gave 
and  refused  to  give  on  the  trial  in  this  case. 

The  instructions  refused  appear  in  the  above  statement;  those 
given  are  as  follows:  ''If  the  jury  believe  from  the  evidence 
that  the  defendant,  in  St.  Louis  county,  and  within  three  years 
next  preceding  the  finding  of  this  indictment,  did  steal,  take, 
and  carry  away  any  of  the  hogs  charged  as  the  property  of 
Frederick  Price,  of  any  value  whatever,  and  that  he  did  so  steal 
for  the  purpose  of  converting  the  same  to  his  own  use,  they  will 
find  the  defendant  guilty  of  grand  larceny."  The  other  instruc- 
tions given  have  reference  to  the  doctrine  of  possession  of 
stolen  property,  of  the  punishment  for  grand  larceny,  and  of 
doubt,  etc. 

1.  From  the  facts  preserved  on  the  record  of  this  case,  it  is 
the  opinion  of  this  court  that  the  criminal  court  should  have 
given  the  first  instruction  prayed  by  defendant,  as  set  forth 
in  the  statement  above.  The  instructions  given  by  the  court 
do  not  put  the  doctrine  contended  for  by  the  defendant  in  that 
instruction  before  the  jury,  and  yet  that  is  a  well-founded  princi- 
ple in  criminal  law.  If  the  defendant  takes  the  property  in  a 
fair  color  of  claim  or  title,  though  he  may  be  mistaken,  yet  there 
is  wanting  one  essential  ingredient  to  the  felony,  namely,  the 
felonious  intent  with  which  the  property  was  taken;  without 
this  intent  it  is  no  larceny. 

2.  The  second  instruction  prayed  for  contains  no  law — it  is 
merely  asking  the  court  to  comment  upon  the  facts  in  proof,  or 
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to  direct  the  minds  of  the  jurors  to  such  facts.  It  is  no  error 
to  fail  to  do  this.  In  the  instructions  given  to  the  jury,  it  would 
have  been  more  in  accordance  with  the  law  for  the  court  to  have 
defined  the  offense;  to  have  told  the  jury  what  constituted 
larcen jy  instead  of  saying,  if  they  belieyed  that  the  defendant 
did  steal,  etc. 

The  court  erred  in  not  giving  the  first  instruction  prayed  for 
by  the  defendant,  and  for  this  its  judgment  must  be  reversed. 

The  other  judges  concurring,  the  judgment  is  reversed  and 
cause  remanded. 

DEFiNiTioir  OF  Larcknt.— Bishop  defines  larceny  to  be  *' the  taking  and 
removing,  by  trespass,  of  personal  property  which  the  trespasser  knows  to 
belong  either  generally  or  specially  to  another,  with  the  intent  to  deprire 
•nch  owner  of  his  ownership  therein:"  2  Bishop  on  Crim.  L.,  sec.  758. 
**  *  The  definitions  of  larceny,*  said  Baron  Parke,  an  eminent  judge  [Regina  v. 
Hcilowayy  2  Gar.  ft  Kir.  945],  'are  none  of  them  complete;  Mr.  East's  is  the 
most  so»  bnt  that  wants  some  little  explanation.  His  definition  is  '*the 
wrongful  or  fraudulent  taking  and  carrying  away  by  any  person  of  the  mere 
personal  goods  of  another,  from  any  place,  with  a  felonious  intent  to  convert 
them  to  his  (the  taker's)  own  use,  and  make  them  his  own  property,  without 
the  consent  of  the  owner."  This  is  defective  in  not  stating  what  the  defini- 
tion of  '*  felonious  "  in  this  definition  is.  It  may  be  explained  to  mean  that 
there  is  no  color  of  right  or  excuse  for  the  act;  and  the  *'  intent "  must  be  to 
deprive  the  owner,  not  temporarily,  but  permanently,  of  his  property.  Cases 
also  show  that  a  taking  of  the  goods  with  an  intent  to  return  them  is  not 
larceny.'  From  this  definition  differ  those  of  Coke,  Hawkins,  and  Black- 
atone  in  the  omission  of  two  important  requisites:  first,  the  '  conversion  to 
the  taker's  own  use;'  and  secondly,  *  without  the  consent  of  the  owner.' 
Blackstone,  for  instance,  contents  himself  with  declaring  larceny  to  be  '  the 
felonious  taking  and  carrying  away  of  the  personal  goods  of  another.'  That 
this  definition  is  defective  in  omitting  'without  the  consent  of  the  owner'  is 
now  universally  conceded: "  Wharton's  Crim.  L.,  sec.  862.  However  writers 
may  differ  on  the  definition  of  larceny,  all  concede  that  to  constitute  larceny 
there  must  be  a  taking,  a  carrying  away  technically  called  an  asportation, 
and  a  felonious  intent.  We  shall  first  treat  of  these  attributes  of  larceny,  and 
then  of  particular  acts  which  have  been  held  larceny  or  not  according  to  dr* 
cnmstances. 

Caption  A3n>  Asportation. — ^The  taking  is  a  material  part  of  the  larceny: 
Pennsylvania  v.  Myers^  Add.  320;  the  property  must  have  been  in  the  actual 
or  constructive  possession  of  the  owner:  People  v.  McDonald,  43  K.  V.  61; 
HiU  V.  Slatt,  9  Yerg.  198;  and  the  possession  must  be  taken  from  the  owner, 
or  from  some  one  holding  for  the  owner:  Oadsdon  v.  State,  36  Tex.  350.  In 
State  V.  Leclford,  67  N.  C.  60,  it  was  held  that  the  taking  must  be  dona 
fraudulently  and  secretly,  so  as  not  only  to  deprive  the  owner  of  his  prop- 
erty, but  also  to  leave  him  without  knowledge  of  the  taker.  But  no  other 
case  has  gone  so  far  as  this,  and  this  proposition  is  not  supported  by 
aathority.  There  must  be  a  trespass  in  the  taking,  and  it  must  be  against 
the  owner's  consent  as  a  general  rule:  Wright  v.  iStcUe,  5  Yerg.  154;  Hite  v. 
State^  0  Id.  198;  MeMahon  v.  SuUe^  1  Tex.  App.  102;  Begina  v.  Prmee^dS 
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L.  J.  M.  0.  8.  Laroeny  nmy  be  committed  6f  goods  obtained  from  the 
owner  by  deliYery,  if  obtained  animu$  /wrandi:  State  v.  Cfcrman^  2  Nott  ft 
M.  90;  8.  C.»  10  Am.  Dec.  576;  as  where  the  goods  were  obtained  by  means 
of  false  pretenses  or  representations,  see  jxtst,  head  "  obtaining  goods  by  false 
pretenses  and  representations."  And  if  the  defendant  obtain  possession  merely 
of  the  goods  with  the  consent  of  the  owner,  bat  with  the  felonioos  intent  of 
depriving  the  owner  of  the  yalae  of  the  property  and  appropriating  the  same» 
he  is  guilty  of  larceny:  Keonio  ▼.  State,  4  Tex.  App.  173;  ComnumweaUh  ▼. 
Barry,  124  Mass.  325;  Murphy  v.  People,  104  Bl.  528;  S.  C,  27  Alb.  L.  J. 
164;  28  Id.  157;  15  Bep.,  N.  8.,  300;  WeWi  v.  People,  17  BL  839;  EUioU  ▼. 
CommonweaWi,  12  Bosh,  176;  Stale  ▼.  Waiaon,  41  N.  H.  533;  Maeino  r. 
People,  19  N.  Y.  Supreme  Ct.  127;  but  if  the  owner  parts  Tolnntarily  with 
the  possession  and  title,  neither  the  taking  nor  the  conyersion  is  felonious: 
Wdeh  ▼.  People,  mtpra;  Murphy  ▼.  People,  mtpra;  EUkM  v.  Commonwealth, 
stipra.  It  is  not  consent  to  the  taking  for  the  owner  to  obtain  the  aid  of  a 
deteotiTe,  who»  for  the  purpose  of  detection,  joins  the  defendant  in  the  crima 
designed  by  the  defendant  and  carried  into  execution:  Pigg  v.  State,  43  Tex. 
108,  And  the  assent  of  the  prosecutor  to  give  facility  to  the  oomminion  of 
the  larceny  for  the  purpose  of  detecting  the  offender  will  not  do  away  with 
the  felony:  Hex  t.  Egginton,  2  Leach,  913;  and  see,  on  this  point,  Begma 
V.  WUUams,  1  Csr.  ft  Kir.  195. 

There  must  be  some  asportation.  It  is  not  sufficient  that  the  defendant  have 
the  XK>wer  to  remove  the  article:  State  y.  Alexander,  74  N.  G.  232.  In  Texas, 
by  statute,  the  necessity  of  asportation  has  been  d(me  away  with,  and.  in  that 
state,  now,  larceny  may  be  complete  without  any  asportation:  Harberger 
V.  State,  4  Tex.  App.  26;  S.  C,  30  Am.  Bep.  157;  Mueqvez  ▼.  State,  41  Tex. 
226;  HaU  y.  State,  Id.  287;  Austin  ▼.  State,  42  Id.  345;  Prim  v.  State,  32 
Id.  157.  In  the  other  states,  however,  the  common-law  rule  remains  un- 
ohanged.  The  slightest  asportation  is  sufficient:  Begina  v.  Simpeon,  Dears.  0. 
O.421;.fidbe{iv.i5to<e,20OhioSt.508;  Gettinger  r.  State,  IZ  Neh,  dOS;  8.C., 
27  Alb.  L.  J.  42;  14  N.  W.  Bep.  403;  Lundy  v.  StaU,  60  0%.  143.  It  is  im- 
material that  the  prisoner  had  possession  but  a  short  time:  CkirrisB  v.  State, 
85  Id.  247.  A  mere  temporary  possession,  though  but  momentary,  is  snffi- 
dent:  Harrison  v.  People,  50  N.  Y.  518;  8.  0.,  10  Am.  Bep.  517.  Jf  one 
takes  goods  out  of  the  place  where  they  are  put,  although  he  is  detected  be- 
fore they  are  actually  carried  away,  the  larceny  is  complete:  State  v.  Wilmm, 
1  N.  J.  L.  439;  so,  also,  the  asportation  is  sufficient  if  the  goods  are  removed 
from  the  place  where  they  were,  and  the  thief  has  for  an  instant  the  entire 
and  absolute  jMMsession  of  them:  State  v.  Jttckaon,  65  N.  0.  305.  And  in 
the  following  cases  the  asportation  has  been  held  sufficient:  Where  a  defend- 
ant, indicted  for  stealing  money  from  a  drawer,  had  actually  taken  the  money 
into  his  hand,  and  lifted  it  from  the  spot  where  the  owner  placed  it,  with  the 
intention  of  stealing  it,  although  he  dropped  it  into  the  place  in  which 
it  was  lying  upon  being  diBcovered,  and  never  had  it  out  of  the  drawer: 
Eckels  V.  St€Ue,  20  Ohio  St.  508;  and  removed  a  drawer  containing  money 
from  a  safe,  and  handled  the  money  in  the  drawer  at  the  door  of  the  safe: 
StiUe  v.  Chreen,  81  N.  C.  560;  and  lifted  a  bag  from  the  bottom  of  a  boot  of  a 
coach,  although  it  was  not  entir^y  removed  from  the  spot  it  first  occupied, 
each  part  being  removed  from  the  place  that  specific  part  had  occupied:  Bex 
V.  Walsh,  1  Moo.  0.  C.  14;  and  removed  a  padcage  from  one  end  of  a  wagon 
to  the  other:  Anon.,  2  East  P.  0.  556;  Bex  v.  CosUt,  1  Leach,  236;  but  see, 
on  this  point,  Bex  v.  Cherry,  Id.  236,  note;  and  drew  porter  into  a  can: 
Begina  v.   Wallis,  3  Cox  C.  0.  67:  and  broke  open  a  box  of  shoes  upon 
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a  ship  and  took  out  the  shoes  and  concealed  them  In  the  ▼eseal;  NiOeel 
T.  JStaU,  60  Qa.  264;  and  thrust  his  hand  into  the  pocket  of  another^  seis- 
ing his  pocket-book  and  lifting  it,  without  taking  it  out  of  the  pocket:  JSTar- 
rimm  v.  PeopU^  50  N.  Y.  618;  S.  C,  10  Am.  Bep.  517;  and  see  also 
CommomoeaUh  ▼.  Luckia,  09  Mass.  431.  Bat  in  Rex  v.  Thompmm^  1  Moa 
C  0.  78,  it  was  said  that  to  oonstitate  larceny  from  the  person  there 
mnst  be  a  complete  removal  from  the  person,  and  that  removal  from  the  place 
where  it  was,  if  It  remained  thronghoat  with  the  perran,  was  not  saffioient, 
and  if  there  was  nothing  in  the  pocket,  a  throating  of  the  hand  into  it,  with 
felonious  intent  to  steal  any  property  that  might  be  there,  was  not  larceny: 
Jiegina  ▼.  CoUku^  L.  &  C.  471.  The  taming  of  a  barrel  of  torpentine, 
which  was  standing  on  its  head,  oyer  on  its  side  is  not  a  snfficient  asporta- 
tion: State  ▼.  Jones,  65  N.  C.  305;  and  to  shoot  and  chase  a  hog,  without  re- 
moying  it  after  it  is  shot,  is  not  felony,  on  acoonnt  of  a  want  of  asportation: 
Slate  y.  Seagler,  1  Rich.  30;  S.  C,  42  Am.  Dec.  404;  and  where  the  prisoner 
stopped  the  proeecator,  who  was  carrying  a  feather-bed,  and  told  him  to  lay 
it  down  or  he  would  shoot,  and  the  proeecator  laid  it  down,  but  the  defend- 
ant was  apprehended  before  he  could  take  it  up  or  remove  it,  there  is  no 
asportation:  Bex  y.  Farrdl,  1  Leach,  322,  note.  And  where  poachers  wrongs 
fully  killed  a  number  of  rabbits  upon  the  land  of  the  crown,  and  placed  them 
in  a  ditch  upon  the  same  land,  some  strapped  together  and  some  in  bags, 
with  no  intention  of  abandoning  the  wrongful  possession  of  them,  but  using 
the  ditch  as  a  place  of  deposit,  and  three  hours  after  came  back  and  began 
to  remove  the  rabbits,  it  was  hlsld  that  the  removal  was  no  larceny,  as  the 
taking  of  the  rabbits  and  the  removal  were  xme  continuous  act:  Begma  v. 
Tauml^,  L.  B.,  1  a  C,  315. 

In  regard  to  things  that  are  a  part  of  the  realty,  it  must  be  proved  that 
they  were  severed.  If  the  severance  and  asportation  were  one  continuous 
act,  the  taking  is  but  a  trespass:  United  States  v.  Wagner,  1  Cranoh  C.  Gt.  314; 
Bradfwd  v.  Skde,  6  Lea,  634;  but  if  any  time  elapses,  it  is  larceny:  Bradford 
V.  State,  supra;  but  in  SnUth  v.  OommonweaUh,  14  Bush,  31;  S.  C,  29  Am. 
Bep.  402,  it  was  held  that  if  chandeliers  attached  to  the  freehold  were  taken, 
it  was  immaterial  whether  the  carrying  away  was  inunediate  and  continuous, 
or  the  removal  was  at  different  times. 

iKTXifT. — ^To  constitute  the  offense  of  larceny,  it  is  absolutely  necessary 
tiiat  the  taking  of  the  goods  be  with  a  felonious  intent:  Begina  v.  Hayioard, 
1  Car.  &  Kir.  518;  Bex  v.  Crump,  Id.  658;  Begina  v.  Godfrey,  8  Id.  563;  Be- 
gma  v.  Beid,  Car.  h,  M.  306;  Begina  v.  Davis,  Dears.  C.  C.  640;  Bex  v.  Phu^ 
Ups^2  East  P.  C.  662;  Begina  v.  Hare,  3  F.  &  F.  315;  Bex  v.  Homer,  1 
Leach,  270;  Begina  v.  HaJford,  18  L.  T.,  N.  S.,  334;  Bex  v.  Dickenson^ 
Kttss.  &  R.  420;  Begina  v.  Bailey,  L.  B.,  1  C.  C,  347;  People  v.  York,  5 
Barr.  493;  Stale  v.  Hawkins,  8  Port.  461;  S.  C,  33  Am.  Dec  294;  WHJUams 
T.  Staie,  44  Ala.  396;  Badey  v.  State,  58  Id.  414;  Bountree  v.  State,  Id. 
381;  Mason  v.  State,  32  Ark.  238;  People  v.  Che(mg  Foon  Ark,  61  CaL  527; 
MiOer  V.  People,  4  Col.  182;  Lang  v.  State,  11  Fla.  295;  Baker  v.  State,  17 
Id.  406;  Smith  v.  Shdtz,  2  III.  490;  S.  C,  32  Am.  Dec.  33;  Phelps  v.  People, 
65  Id.  334;  Hart  v.  State,  57  Ind.  102;  Umphrey  v.  StaU,  C3  Id.  223;  Cum- 
mins v.  People,  11  N.  W.  Bep.  186  (Mich.);  Pex>ple  v.  Cummins,  11  Id.  184 
(Mich.);  McDaniel  v.  State,  8  Smed.  &  M.  401;  S.  C,  27  Am.  Deo.  93; 
Watkins  v.  State,  60  Miss.  323;  Staie  v.  Oresser,  19  Mo.  247;  Staie  v.  MaUh- 
ews,  20  Id.  55;  Stale  v.  SUme,  68  Id.  101;  WHwn  v.  People,  39  N.  Y.  459; 
BaseeU  v.  Spofford,  45  Id.  387;  McCouH  v.  People,  64  Id.  583;  Demne  v. 
People,  20  Hun,  98;  People  v.  Burton,  16  N.  Y.  Week.  Dig.  195;  People  v. 
Am.  Dao.  Toii.  LVn— 18 
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Tweed,  14  Id.  492;  PeopU  ▼.  Woodward,  29  Alb.  L.  J.  193  (N.  T.);  Imocm 
T.  SUUe,  dO  Tex.  450;  Ckurditter  ▼.  State,  33  IcL  692;  Joknmm  y.  State, 
36  Id.  375;  MuUins  y.  iState,  37  Id.  337;  Varoi  y.  State,  41  Id.  527;  /oAfi- 
eon  Y.  £W<,  Id.  608;  Quittow  y.  iSto<e,  1  Tex.  App.  65;  S.  C,  28  Am.  Bep. 
397;  Parckman  y.  State,  2  Id.  228;  Xo^cm  v.  State,  Id.  408;  TViy/or  y. 
State,  5  Id.  529;  Aineuforth  y.  ^^oto,  11  Id.  339;  Landin  y.  iS^ote,  10  Id.  63; 
8.  C,  12  Eep.,  N.  8.,  253;  Difyer  y.  State,  11  Id.  631;  Bawdeman  r. 
State,  12  Id.  207;  Dow  r.  StaU,  Id.  343;  Mnldrew  y.  £to^  Id.  617; 
Blunt  y.  CommonweaUh,  4  Leigh,  689;  8.  C,  26  Am.  Dee.  341.  Conse- 
qnently,  if  the  defendant  takes  the  property  nnder  an  honest  belief  that  ha 
has  a  right  to  do  bo,  or  under  a  fair  clidm  of  right,  he  ii  not  gnilty  of  lar- 
ceny, although  his  claim  proye  unfounded:  Regtna  y.  Wade,  11  Cox  C.  G. 
549;  Bex  y.  Jaekmm,  1  Moo.  G.  0.  119;  Baher  y.  State,  17  Fla.  406;  StaU  t. 
Barraekmore,  47  Iowa,  684;  Commanweaith  y.  Wild,  Thaoh.  Or.  Gas.  157;  Kai^ 
y.  State,  40  Tex.  29;  Varae  y.  State,  41  Id.  527;  Smith  y.  State,  42  Id.  444; 
Debbn  y.  iSTtoto,  43  Id.  650;  Lawrence  y.  ^<a<e,  Id.  306;  Sigler  ▼.  iState,  9Tex. 
App.  428;  State  ▼.  Leichan,  41  Wis.  565;  and  ataking  by  mistake  or  accident 
is  not  larceny:  Long  y.  State,  11  Fla.  295;  nor  under  the  direction  of  another 
to  whom  the  def^dant  belieyed  it  to  belong:  State  y.  Mattkewe,  20  Mo.  55; 
or  from  idle  curiosity:  Begina  y.  Oo^freift  8  Car.  &  P.  563;  nor  in  jest:  i>e- 
vine  T.  PeopU,  20  Hun,  98;  but  the  supposition  of  the  thief  that  the  artick 
belonged  to  one  indebted  to  him  is  no  defense,  eyen  if  the  supposition  is 
true:  OfUinger  r.  State,  13  Neb.  306;  8.  G.»  14  N.  W.  Rep.  403;  27  Alb.  L. 
J.  42. 

It  has  been  held  that  the  taking  must  be  Uieri  eauaa:  United  Statee  y. 
Dunklee,  1  McAll.  196;  and  Wharton  appears  to  fayor  this  view  of  the  law; 
but  in  a  number  of  cases  the  contrary  doctrine  has  been  held:  Bex  y.  Calh 
hage.  Buss.  &  R.  292;  Begina  y.  yoncs,  1  Den.  G.  G.  188;  Begina  ▼. 
Priveti,  2  Gar.  k  Kir.  114;  Bex  v.  Handle^,  Car.  ft  M.  547;  Bex  t.  Mor/t, 
Buss.  &  R.  307;  WiUianu  y.  State,  52  Ala.  411;  PeopU  y.  JuartM,  28 
CaL  380;  StaU  v.  Byan,  12  Ney.  401;  &  G.,  28  Am.  Bep.  802;  Keely  ▼. 
State,  14  Ind.  36;  Hamilton  y.  <S^ate,  35  Miss.  214;  Warden  t.  SUOe,  60  Id. 
638.  An  intent  to  destroy  the  property  is  sufficient:  Bex  y.  Cabbage,  wpra; 
or  to  kill  it  from  malice  and  to  depriye  the  owner  of  it:  Warden  y.  State, 
mipra;  but  see  StaU  y.  Ifawkina,,  sapro,  where  it  was  held  that  such  an 
offense  would  be  malicious  mischief  and  not  larceny*  In  Bex  y.  Privett,  Be- 
gina y.  Ilandlet/,  and  Bex  y.  Morfit,  all  aupra,  it  was  held  that  senrants  who 
clandestinely  took  their  master's  oats  with  the  intention  of  giying  them  to 
their  master's  horses,  and  without  any  intent  to  apply  them  to  their  private 
benefit,  were  guilty  of  larceny.  Wharton,  who  in  his  work  on  criminal 
law,  section  898,  disapproves  of  these  dedsions,  says:  "  If  this  law  is  good, 
it  makes  it  a  larceny  for  a  cook  to  take  without  authority  from  her  master's 
store  articles  to  improve  her  master's  cooking,  and  for  a  nurse  to  give  with- 
out authority  the  parents'  food  to  be  eaten  by  the  child;**  and  at  section  899 
he  says:  "The  severe  penalties  of  larceny,  as  a  system  of  pillage  which  so* 
ciety  must  put  dowu,  must  be  maintained  in  their  rigor;  but  it  will  be  de- 
structive of  the  humanities  of  life  to  extend  these  penalties  and  infamies  to 
every  case  where  property  is  taken  without  the  taint  of  selfish  greed  in  the 
taker."  On  the  other  hand,  Bishop,  in  his  Criminal  Law,  section  848,  treat- 
ing this  subject  on  principle,  says:  *'The  entire  doctrine  of  larceny  in  out 
law  is  so  technical  as  to  render  almost  hopeless  any  attempt  to  settle  a  dis- 
puted point  by  an  appeal  to  principle.  Still,  on  the  present  question,  if  the 
hicri  eanea  is  requited,  this  is  placing  the  love  of  greed  as  a  base  motiyo, 
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pre-eminent  over  all  other  base  motives.  For  it  is  immateriAl  to  the  person 
injured  what  species  of  base  motive  moyed  the  wrong-doer.  And  the  wrong 
to  cociety  is  the  same,  whatever  the  natare  of  the  baseness  which  prompted 
it  Bat,  in  reason,  there  are  other  evil  motives  as  deserving  of  ponishment 
as  this  which  we  term  the  love  of  greed.*' 

The  defendant  should  take  the  property  with  the  intention  of  depriving 
the  owner  of  the  goods  permanently,  otherwise  the  offense  will  not  be  lar 
ceny:  Regina  v.  HoUoway,  2  Car.  ft  Kir.  912;  Begina  v.  Otiemaey,  1  F.  &  P. 
894;  Jiegma  v.  Poole,  7  Cox  C.  C.  373;  Rex  v.  Webb,  1  Moo.  C.  C.  431;  Fields 
V.  SUUe,  6  Coldw.  524;  8taU  v.  South,  28  N.  J.  I-..  28;  State  v.  Self,  1  Bay, 
242;  Johfuon  v.  Stale,  36  Tex.  375;  StaU  v.  Ryan,  12  Nev.  401;  S.  C,  28  Am. 
Rep.  802.  Thns  one  taking  another's  horse,  without  any  intention  of  con- 
verting him  to  his  own  nse,  but  to  ride  for  some  miles,  and  then  abandoning 
him,  is  not  guilty  of  larceny:  Dove  v.  State,  37  Ark.  261;  Rex  v.  Phillips,  2 
East  P.  C.  662;  as  where  the  horse  was  taken  by  a  slave  running  away  to 
facilitate  his  escape:  People  v.  York,  5  Harr.  493;  or  by  a  thief  for  the  same 
purpose:  Rex  v.  Crump,  1  Car.  &  P.  658;  but  a  taking  away  and  concealing  of 
property,  with  the  intent  to  conceal  it  until  the  owner  offers  a  reward,  is 
larceny:  Berry  v.  State,  31  Ohio  St.  219;  S.  C,  27  Am.  Bep.  506.  In  Regina 
V.  Phetheon,  9  Car.  &  P.  552,  it  was  held  that  while  the  defense  to  a  charge  of 
stealing  that  the  prisoner  pawned  the  property  with  the  intention  of  redeem- 
ing it  was  not  a  defense  to  be  generally  encouraged,  yet  if  clearly  made  out 
in  proof,  it  would  prevail;  but  to  make  such  a  defense  available,  there  must 
not  only  be  the  intent,  but  the  ability  to  redeem:  Regina  v.  Medlamd,  2  Cox 
C.  C.  292;  and  in  the  absence  of  such  ability  the  offense  is  larceny:  Regirut  v. 
Trebilcock,  7  Id.  408. 

To  constitute  larceny,  the  felonious  intent  must  exist  at  the  time  of  the 
taking  of  the  goods;  and  if  there  is  no  such  intent  then,  no  subsequently  con- 
ceived felonious  intent  will  render  the  defendant  guilty  of  larceny:  Regina  v. 
£cans.  Car.  &  M.  632;  Regina  v.  Thrietle,  3  Cox  C.  C.  573;  S.  C,  3  New 
Sess.  Cas.  702;  Regina  v.  Cole,  2  Cox  C.  C.  340;  Rexv.  Charlewood,  1  Leach, 
400;  Rex  v.  Banks,  Buss.  &  R.  441;  Regina  v.  Davis,  Dears.  C.  C.  640;  Rex 
▼.  Muckhuf,  1  Moo.  C.  C.  160;  Bailey  v.  StaU,  58  Ala.  414;  Utnphrey  v. 
sState,  63  Ind.  223;  Starck  v.  State,  Id.  285;  S.  C,  30  Am.  Rep.  214;  StaU  v. 
Wood,  46  Iowa,  116;  StaU  v.  Conway,  18  Mo.  321;  StaU  v.  Ware,  62  Id.  597; 
StaU  V.  Clifford,  14  Nev.  72;  S.  C,  33  Am.  Rep.  526;  WUson  v.  PeopU,  39  N. 
Y.  459;  Abrams  v.  People,  13  N.  Y.  Supreme  Ct  491;  PeopU  v.  Anderson, 
14  Johns.  294;  S.  C,  7  Am.  Dec  462;  Comnumweallh  v.  Smith,  I  Penn.  L. 
J.  34;  Reed  v.  StaU,  8  Tex.  App.  40;  S.  C,  34  Am.  Rep.  732;  IliU  v.  State, 
28  Alb.  L.  J.  38;  S.  C,  15  Rep.,  N.  S.,  669  (Wis.)  There  have  been  a  few 
exceptions  allowed  to  this  rule.  Thus  a  subsequently  conceived  intention  of 
converting  the  goods,  carried  into  execution,  was  regarded  as  larceny,  where 
the  person  obtained  the  possession  by  committing  a  trespass  tortiously  or  un« 
lawfully:  Commonwealth  v.  WhiU,  11  Cush.  483;  and  by  means  of  false  repre- 
sentations: StaU  V.  Coombs,  55  Me.  477;  and  where  it  was  carried  into  effect  by 
one  having  only  the  care,  custody,  or  charge  of  the  property  for  the  ownert 
PeopU  V.  Call,  1  Denio,  120;  S.  a,  43  Am.  Dec.  655;  Regina  v.  Jones,  Car. 
A  M.  611.  Nor  need  a  felonious  intent  at  the  time  of  obtaining  the  prop- 
erty exist  in  order  to  convict  a  servant  of  larceny  by  appropriating  his  mas- 
ter's goods;  see  on  this  point  the  head  '^laroeny  by  servant,"  post. 

Where  a  person  has  committed  a  larceny,  no  change  of  mind  subsequently 
will  puige  tiie  offense:  StaU  v.  Scott,  64  N.  C.  586;  nor  his  voluntarily  sur- 
rendering the  property:  Georgia  v.  Kepfard,  45  Iowa,  48;  nor  even  his  paying 
lor  it:  Trt^Um  t.  SiaU^  5  Tex.  App.  480. 
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What  Absicub  amm  Sobjbot  of  Labcent.— The  thing  taken  must  be  oi 
tome  value:  Regma  r.  Ilorria,  9  Car.  &  P.  349;  WolverUm  v.  C<m'mtmwotMUI^ 
75  Va.  909;  a  C.,  13  Rep.,  N.  a,  674;  6  Va.  L.  J.  224;  Payne  r.  PtopU,  6 
Johns.  103;  bat  it  may  be  worth  less  than  the  smallest  coin:  Wolvertan  ri 
Commonwealth,  mtpra;  Regina  v.  Morris^  tupra.  The  following  articles  have 
been  held  subject  of  larceny:  Lost  property:  Tanner* $  Ccue^  14  Gratt.  635; 
JiobiwoH  V.  Suae,  11  Tex.  App.  403;  S.  C,  40  Am.  Rep.  790;  13  Rep.,  N.  S.^ 
{)0S;  Prilc/ieU  v.  i9/ate,  2  Sneed,  285;  but  not  abandoned  property:  United 
StaUit  V.  Smiley,  6  Saw.  640;  strays:  StaU  v.  Castrd,  53  Mo.  124;  a  box 
of  matches  placed  by  the  owner  pf  a  store  on  his  counter  for  tho  nee  of 
his  customers:  MUchum  v.  Stale,  45  Ala.  29.  Choses  in  action  were  not  sub- 
ject to  larceny  at  common  law:  United  States  v.  Davis,  5  Mason,  356;  (hilp 
V.  State,  1  Port.  33;  S.  C,  26  Am.  Dec.  357;  but  this  rule  has  been  chaoged 
by  statute,  and  the  following  are:  obligations,  bonds,  bills  obligatory,  etc.: 
Damewood  v.  StcUe,  2  Miss.  262;  country  bank  notes,  not  then  in  circulation 
for  value,  in  the  course  of  transmission  from  one  bank  to  another:  Regina  v. 
West,  7  Cox  C.  C.  1S3;  the  halves  of  a  country  bank  note  sent  in  a  letter:  Rex 
V.  Mead,  4  Car.  &  P.  535;  bank  notes  generally:  United  States  v.  Marshall, 
5  Mason,  637;  CorbeU  v.  StaU,  31  Ala.  429;  State  v.  Allen,  R.  M.  Charlt.  518; 
Thomassan  v.  State,  22  Ga.  499;  State  v.  Bond,  8  Iowa,  540;  CommontoeaUh 
T.  Ratid,  7  Met.  475;  McDonald  v.  State,  8  Mo.  283;  State  v.  Banks,  Phill. 
L.  677;  Starkey  v.  State,  6  Ohio  St.  266;  State  v.  Wilson,  3  Brev.  196;  StaU 
V.  Tillery,  1  Nott  &  M.  9;  SUOe  v.  Casados,  Id.  91;  /V^rf  v.  State,  4  Sneed, 
357;  -Coyrf'*  Case,  1  Rob.  (Va.)  691;  Cummings  v.  ComfnonweaUh,  2  Va.  Cas. 
128;  Pomeroy  v.  Commonwealth,  Id.  342;  Commonwealth  v.  SUhhvns,  8  Gray, 
492;  Sanstmry  v.  5to^  4  Tex.  App.  99;  G^rwon  v.  5to^,  6  Miss.  33;  5o/ttc  v. 
vS^to^,  39  Ala.  691;  but  see,  to  the  contrary.  United  States  v.  Bowen,  2  Cranch, 
C.  Ct.  133;  United  States  v.  Camat,  Id.  469;  Culp  v.  5/ate,  1  Port.  33;  SuOe 
y,  Calvin,  22  N.  J.  L.  207;  Johnson  v.  iSta^,  11  Ohio  St.  324;  notes  in  the 
nature  of  batak  notes  issued  by  an  individual:  Sylvest&  y.  Oirard,  4  Rawle, 
185;  bank  bills  redeemed  by  a  bank  and  in  the  hands  of  its  agents:  Comnum- 
wealth  V.  Rand,  7  Met  475;  S.  C,  41  Am.  Dec.  455;  but  not  foreign  bank 
bills  hnless  their  value  is  proved :  Corhett  v.  Stale,  31  Ala.  329;  treasury 
notes:  Sallis  v.  StaU,  39  Id.  691;  and  checks:  Regina  v.  Perry,  1  Den.  C.  C 
69;  Commonwealth  y.  Terkes,  12  Cox  C.  C.  208.  CertiBcates  of  stock  ars 
subject  *of  larceny:  Ptople  v.  Oriffin,  38  How.  Pr.  476;  and  certificates^of  a 
foreign  railroad  company:  Regina  v.  Smith,  Dears.  C.  C.  661.  Common  re- 
ceipts are  not:  PeopU  v.  Oriffin,  38  How.  Pr.  475;  PeopU  v.  Bradley,  4  Park. 
Cr.  C.  245;  but  see  PeopU  v.  Loom'ts,  4  Denio,  380;  and  an  accountable  re- 
ceipt is:  People  v.  Bradley,  4  Park.  Cr.  C.  245;  so  is  a  note  payable  in  spedfio 
articles:  Id.;  and  a  pawnbroker's  duplicate:  Regina  v.  Morrison,  Bell  C.  C 
158.  A  printed  list  of  the  names  of  subscribers  to  a  paper  and  the  dates  up 
to  which  they  have  paid  is  not  subject  to  larceny:  StaU  v.  James,  68  N.  H. 
67;  nor  a  written  but  unstamped  agreement  to  build  certain  cottages:  Regina 
v.  WatU,  Dears.  C.  C.  326;  nor  a  commission  to  settle  boundaries:  Rex  v.  West- 
heer,  2  Stra.  1133;  a  memorandum  book  is  the  subject  of  larceny:  Common' 
wealth  v.  Williams,  9  Met.  273;  so  are  public  reconls:  Wilson  v.  StaU,  5  Ark. 
613;  and  rolls  of  parchment,  unless  they  concern  the  realty:  Rex  v.  Walker^ 
\  Moo.  C.  C.  165;  and  property  used  for  gaming  purposes:  Bales  v.  StaU,  3 
W.  Va.  686;  intoxicating  liquors,  though  purchased  and  intended  to  be  sold 
in  violation  of  statute:  Commonwealth  v.  Coffee,  9  Gray,  139;  and  money 
acquired  by  the  illegal  sale  of  intoxicating  liquors:  Commonwealth  v.  Rourbs^ 
10  Cnsh.  397;  illuminating  gas:  Regina  v.  WlUte,  3  Car.  &  K.  363;  Common- 


Digitized  by  VjOOQIC 


Oct  1852.]  State  v.  Hoicsa  277 

weaUk  y.  ShetWt  4  Allen,  908;  water  mpplied  by  a  water  company  to  a  ene- 
tomer  and  standing  in  his  pipes:  lUfiu  v.  (yBrien,  28  AlK  L.  J.  400;  ice  pat 
in  an  ice-hoose  for  domestic  nse:  Ward  v.  People,  3  Hill  (N.  Y.),  305;  S.  C, 
0  Id.  144. 

Things  attached  to  the  freehold  were  not  subject  of  larceny  at  the  common 
law:  8kUe  v.  Ball,  6  Hair.  492;  thus  a  nugget  of  gold  separated  from 
the  vein  by  natural  causes  is  not:  Suue  r.  Burt,  64  N.  C.  619;  logs  in  a  fence 
are  not:  Umied  Statee  y.  Smith,  1  Cranch  C.  Ct.  475;  growing  crops  were 
not  by  the  common  law,  but  haye  been  made  so  by  statute:  State  y.  Stephei^ 
eon,  2  Bailey,  334;  State  y.  Foy,  82  N.  C.  679;  Pinchard  v.  State,  62  AU. 
167;  Oregg  v.  State,  55  Id.  116;  doors  when  attached  to  a  house  are  not,  but 
when  seyered  are:  Ex  parte  WUke,  34  Tex.  155;  and  things  sayoring  of  the 
realty  by  seyerance  become  subject:  Bell  v.  State,  4  Baxt.  426;  chande- 
lien(  affixed  to  freehold  are:  Smith  y.  CommonweaUh,  14  Bush,  31;  S.  C, 
29  Am.  Rep.  402;  brass  llxed  to  tombstones  is,  eemble:  Bex  y.  Blick,  4  Car. 
ft  P.  377;  lead  pipe  fixed  to  a  building  is:  State  y.  Stone,  30  K.  J.  L.  299; 
Begina  y.  Bice,  Bell  C.  C.  87;  contra:  Regina  y.  Oooeh,  8  Gar.  ft  P.  293;  a 
leathern  belt  connected  with  certain  wheels  in  a  saw-mill,  and  which  may  be 
remoyed  readily  and  without  injury,  is:  Jackeon  y.  State,  10  Ohio  St.  104; 
turpentine  run  out  of  trees  into  boxes  cut  into  the  trees  for  the  purpose  of 
receiving  it  is:  StaU  y.  Moore,  11  Ired.  L.  70;  S.  C,  53  Am.  Dea  401;  key 
in  a  door  is:  HoeHna  y.  Torrence,  5  BUckl  417:  8.  C,  35  Am.  Dec.  129. 

The  general  rule  as  to  animals  is,  that  if  of  a  domestic  nature,  they  are 
subject  to  larceny,  but  if  /ens  nature^  they  are  not.  Thus  tame  but  uncon- 
fined  pigeons  are  subject  of  larceny:  Bex  y.  Brooke,  4  Car.  ft  P.  131; 
Begina  v.  Cheafor,  2  Den.  C  C.  361;  pea-fowls  are:  CommmweaUh  y.  Beaman, 
8  Gray,  497;  pheasants  reared  under  a  hen  are:  Begina  y.  Head,  1  F.  ft  F. 
350;  Begina  v.  Oamham,  8  Cox  C.  C.  451;  Begina  y.  Cory,  10  Id.  23;  young 
partridges  hatched  and  reared  under  a  hen  are:  Begina  v.  Shackle,  38  L.  J.  M. 
C  21;  S.  a,  L.  IL,  1  C.  C,  158;  domestic  turkeys  are:  State  y.  Turner,  66 
N.  C.  618;  caUle  are:  State  y.  Butler,  65  Id.  309.  But  dogs  were  not  the 
subject  of  larceny  at  common  law:  Begina  y.  Bobineon^  Bell  0.  C.  34;  People 
y.  CampbeU,  4  Park.  Cr.  C.  386;  State  v.  Holder,  81  N.  0.  527;  StaU  y. 
Lynns,  26  Ohio  St.  400;  S.  C,  20  Am.  Rep.  772;  StaU  y.  Doe,  79  Ind.  9;  S. 
C,  41  Am.  Rep.  599;  Ward  y.  StaU,  48  AU.  161;  S.  C,  17  Am.  Rep.  31; 
bnt  haye  been  made  so  by  statute  in  many  cases:  PeopU  v.  Campbell,  4  Park. 
Cr.  C.  386;  StaU  y.  Brown,  9  Baxt.  53;  S.  C,  40  Am.  Rep.  81;  25  Alb.  L.  J. 
444;  MulUdy  v.  PeopU,  86  N.  Y.  365;  S.  Q„  13  N.  Y.  Week.  Dig.  74;  S.  C, 

12  Id.  236;  HarHngton  v.  MUee,  11  Kan.  480;  S.  C,  15  Am.  Rep.  355;  bees 
in  the  possession  of  the  owner  are  subject  of  larceny:  StcUe  y.  Murphy,  8 
Blackf.  498;  on  the  other  hand,  doves,  heing/era  naturce^  are  not  subject  of 
larceny,  unless  they  are  in  the  owner's  custody:  Commonwealth  v.  Chace,  9 
Pick.  15;  S.  C,  19  Am.  Dec.  348;  fish  are  not,  unless  reclaimed,  confined,  or 
dead,  and  valuable  for  food  or  otherwise:  State  v.  Krider,  78  N.  C.  481; 
ferrets,  though  tame  and  salable,  are  not:  Bex  v.  Searing,  Rusa.  ft  R. 
350;  a  marten  caught  in  a  trap  in  the  woods  while  it  remains  in  the  trap  is 
not:  Norton  v.  Ladd,  5  N.  H.  203;  S.  C,  20  Am.  Dec.  573;  but  an  otter,  if 
confined  or  dead,,  is  the  subject  of  larceny:  StaU  v.  House,  65  N.  C.  315;  S. 
C,  6  Am.  Rep.  744;  and  oysters  are  the  subject  of  larceny:  StaU  v.  TayUr, 

13  R.  L  41;  StaU  v.  Taylor,  21  N.  J.  L.  117.  The  subject  of  the  birceny  of 
animals  is  discussed  in  'an  article  in  24  Alb.  L.  J.  244. 

Whkr  a  Pabtt  max  be  Ouiltt  of  Larceny  in  Stsalino  his  Own 
Pbopebtt. — A  party  can  not  be  convicted  of  stealing  his  own  property,  it 
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being  in  his  poiseation:  People  v.  MackinUt/,  9  CaL  250;  bat  a  general  owner 
may  be  conyioted  of  stealing  from  a  special  owner  or  bailee:  Slate  v.  HcChff^ 
17  Rep.,  N.  8.,  474;  and  a  part  owner  may  be  oonyioted  of  stealing  it  from 
the  person  in  whose  custody  it  was,  and  who  was  accountable  for  it:  Begima 
V.  Burgesa,  L.  &  C.  299;  Bex  t.  Bramley,  Buss,  k  R.  478;  Begina  v. 
Webster^  L.  &  C.  77;  and  it  is  larceny  for  the  owner  to  remove  it  dandes- 
tinely  from  the  rightful  possession  of  one  who  has  a  valid  lien  upon  it: 
People  V.  Lang^  50  Mich.  249;  as  to  take  a  watch  from  a  bailee,  with  whom 
it  has  been  left  for  repairs,  with  the  intent  to  deprive  him  of  the  value  of 
his  repairs:  State  v.  Stephens,  32  Tex.  155;  and  a  pledgor  obtaining  posses- 
sion of  the  thing  pledged  by  deception  and  false  pretenses,  and  with  the 
felonious  intention  of  depriving  the  pledgee  of  his  security;  is  guilty  of  lar- 
ceny: BruleyY.  Boae,  57  Iowa,  651;  S.  C,  13  Rep.,  N.  8.,  683;  11  N.  W. 
Rep.  629;  and  if  a  man  steal  his  own  property  with  the  intent  to  charge 
another  with  it,  it  is  larceny:  Palmer  v.  People,  10  Wend.  165;  S.  C,  25 
Am.  Dec.  551;  as  if  ho  intend  to  charge  his  bailee  with  it:  People  v.  SUmt, 
16  Cal.  369;  Peopie  v.  Thompwn^  34  Id.  671;  and  if  he  steal  his  own  goods 
from  his  bailee,  not  with  the  intention  of  charging  the  bailee,  but  to  defraud 
the  king,  it  is  larceny,  if  the  bailee  had  an  interest  in  the  possession  and 
could  have  withheld  it:  Bex  v.  WtUdneon,  Russ.  &  R.  470;  but  in  Pennsyl- 
vania it  was  held  that  a  man  could  not  be  indicted  for  larceny  of  his  own 
property  from  his  bailee:  Commonwealth  v.  Tobin,  2  Brews.  570.  If  a  pris- 
oner had  assigned  his  goods  by  deed  to  trustees  for  the  benefit  of  creditors, 
and  the  trustees  took  no  possession  of  them,  but  the  prisoner  remained  in  pos- 
session, his  removal  of  the  goods  with  intent  to  deprive  the  creditors  of  them 
is  not  Urceny:  Begina  v.  Pratt,  Dears.  C.  C.  360. 

Obtauokg  Goods  bt  False  Pretenses  and  REPBSSENTATioNa.~If  the 
ownership  of  the  property  is  parted  with,  the  defendant  is  not  guilty  of 
larceny  although  the  owner  was  induced  to  part  with  the  goods  by  means 
of  fraudulent  representations:  Bex  v.  J  dams,  Russ.  &  R.  225;  Lewer  v. 
CommonweaUk,  15  Serg.  k  R.  93;  Kellogg  v.  State,  26  Ohio  St.  15;  PUtsv. 
State,  5  Tex.  App.  122.  The  offense,  in  such  a  case,  would  be  obtaining 
goods  by  false  pretenses,  but  not  larceny.  If,  however,  the  owner  by  means 
of  the  false  pretenses  or  representations  parted  with  the  possession  merely 
and  not  with  the  title,  and  the  wrong-doer  appropriate  the  property  without 
his  consent,  the  offense  is  larceny:  Pitts  v.  State,  5  Id.  122;  Loomis  v.  People^ 
67  N.  Y.  322;  S.  C,  23  Am.  Rep.  123;  State  v.  LindentkaU,  5  Rich. 
237;  Starkie  v.  Commonvoealth,  7  Leigh,  752;  Bexv,  AicUes,  1  Leach,  294; 
Begina  v.  Brown,  Dears.  C.  C.  616;  Wilson  v.  State,  1  Port.  118.  It  was 
held  in  Berg  v.  State,  2  Tex.  App.  148,  that  if  it  appear  that  the  taking 
was  lawful,  but  was  obtained  by  false  pretenses  and  with  the  intent  to  de- 
prive the  owner  of  the  value  of  his  property  and  appropriate  it  to  his  own 
use,  the  proof  must  show  an  appropriation  by  the  taker;  and  see  also  Horn' 
beck  V.  State,  10  Id.  408,  to  the  same  effect.  The  false  pretenses,  either  with 
or  without  other  causes,  must  have  had  a  decisive  influence  upon  the  mind 
of  the  owner  so  that  without  their  influence  he  would  not  have  parted  with 
his  property:  Fay  v.  Commonwealth,  28  Gratt  912.  If  the  defendant  obtain 
possession  of  the  property  from  the  servant  of  the  owner  by  means  of  falsa 
pretenses,  with  a  felonious  intent  to  appropriate  it,  he  is  guilty  of  larceny: 
Begina  v.  State,  2  Car.  &  Kir.  988;  Begina  v.  Sheppanl^  9  Car.  &  P.  121.  And 
if  the  prisoner  obtain  letters  from  a  post-office  by  falsely  representing  that  he 
was  sent  for  them  by  the  persons  to  whom  they  were  addressed,  he  is  guilty 
of  larceny:  Begina  v.  OiUings,  1  F.  &  F.  36.     And  a  party  is  guilty  if  he 
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obtain  possession  of  a  certificate  and  field-notes,  the  property  of  another,  from 
a  sur?  eyor,  npon  the  pretense  of  an  interest  in  the  hmd,  and  a  desire  to  return 
them  to  the  general  land  office  for  a  patent,  but  really  with  the  fraudulent 
intent  to  convert  them  or  to  suffer  the  time  for  their  return  to  expire,  and 
then  to  appropriate  the  land  by  another'  certificate  or  pre-emption  claim: 
SlcUe  v.  Vi^cery,  19  Tex.  326.  See  further  on  this  subject  the  heads  "  larceny 
by  hirers  or  Ixnrowers  of  chattels,"  and  "  larceny  by  the  purchaser  of  goods," 

P09i. 

Obtaining  Pbopkbtt  bt  Tricks  o&  Abtitioes. — Obtaining  the  possession 
ef  property  by  tricks  or  artifices  is  larceny:  Rtrfina  v.  HazeU,  11  Cox  C.  C. 
597;  Huber  y.  State,  67  Ind.  341;  Eegina  v.  Johnson,  2  Den.  C.  C.  310;  KeUp 
V.  People,  13  N.  Y.  Supreme  Ct.  509;  MilUr  v.  CommonioeaUh,  78  Ky.  16;  S. 
C,  39  Am.  Rep.  194;  Smith  v.  PeopU,  63  N.  Y.  Ill;  S.  C,  13  Am.  Rep.  474; 
but  if  the  owner  is  deceived  into  a  surrender  of  the  title  as  well  as  the  posses- 
sion, the  offense  is  getting  the  property  by  means  of  false  pretenses,  and  not 
larceny:  Smith  v.  People,  mipra;  Miller  v.  CommonweaUh,  eupra;  Kelly  v. 
People,  supra, 

Obtainiog  property  by  means  of  a  gaming  trick  has  been  held  larceny: 
D^frese  v.  Stale,  3  Heisk.  63;  S.  C,  8  Am.  Rep.  1;  Rex  y.  Dobson,  Russ.  & 
R.  413;  but  see,  contra,  Regina  v.  WUson,  8  Car.  k  P.  Ill;  Rex  v.  Nicholson, 
2  Leach,  610.  It  was  held  in  Hall  v.  StaU,  6  Baxt.  622,  that  if  a  person 
was  fraudulently  induced  to  play  at  cards  when  he  had  no  chance  to  win, 
aud  losing,  the  offense  was  larceny,  the  game  or  trick  being  the  device  to  get 
possession  of  the  money.  A  gypsy  obtaining  money  and  goods  under  the 
pretense  of  practicing  witchcraft,  and  without  any  intention  to  return  them, 
is  guilty  of  larceny:  Regina  v.  Bunce,  1  F.  &  F.  623. 

Labcxny  bt  Falsely  Pebsonatino  Another  Person. — One  who  falsely 
personates  another,  and  in  such  assumed  character  receives  property  in- 
tended for  such  other  person,  is  guilty  of  larceny:  State  v.  Brown,  25  Iowa, 
561;  Rex  v.  Longsireeth,  1  Moo.  C.  C.  137;  Commonwealth  v.  CcUins,  12  Allen, 
181;  Rex  y.  WUIdns,  2  East  P.  C.  673;  CommonweaUh  v.  Lawlen,  103  Mass. 
425;  but  snch  an  offense  was  held  not  to  be  larceny  under  the  Indiana  statute: 
Williams  v.  Stale,  49  Ind.  367,  although  it  was  said  it  might  be  the  offense 
of  obtaining  money  by  false  pretenses. 

Larceny  in  Marino  Change. — If  a  bill  is  put  into  a  person's  hands  to 
make  change,  and  he  appropriate  it,  the  offense  is  larceny:  Farrell  v.  People, 
16  ni.  506.  Thus  where  the  prosecutor  gave  the  defendant,  a  bar-keeper,  a 
fifty-dollar  bill  to  take  out  ten  cents  for  soda,  and  the  prisoner  put  a  few 
coppers  on  the  counter,  and  when  the  prosecutor  asked  for  change,  pat  him 
out  of  doors  and  kept  the  money,  he  is  guilty  of  larceny:  Uildebrand  v. 
People,  56  N.  Y.  394;  S.  C,  15  Am.  Rep.  435;  and  where  the  prisoner,  a 
saloon-keeper,  received  from  R.  a  twenty -dollar  piece  to  pay  for  twenty-five 
cents'  worth  of  liquor,  and  being  unable  to  change  it,  went  out,  at  R.'8  re- 
quest, to  get  cliange,  and  lost  the  money  in  gambling,  he  is  guilty  of  lar- 
ceny: People  V.  Special  Sessions  Justices,  90  N.  Y.  12;  S.  C,  14  Rep.,  N. 
S.,  695;  43  Am.  Rep.  135,  reversing  S.  C,  26  Hun,  537;  see,  however.  Re- 
gtna  v.  Thomas,  9  Car.  &  P.  741;  and  where  a  prisoner  went  to  a  shop  and 
asked  for  change,  and  on  being  given  it,  ran  off  with  it  without  leaving  his 
own  money,  he  is  guilty  of  larceny:  Rex  y.  Williams,  6  Id.  390. 

Obtaining  Money  by  Threats  or  Extortion.— Where  A.  acted  as  an 
auctioneer  at  a  mock-auction,  and  knocked  down  the  goods  to  B.,  who  had 
not  bid,  and  compelled  her  to  take  the  property  and  pay  the  bid  by  means 
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of  threftts,  his  offimae  is  larceny:  JRegina  r.  Mc€hratk,  L.  R.,  1 C.  C,  205;  *od 
•o  is  that  of  a  knife-grinder  who  overohargss  a  lady  for  woi^  done  for  her, 
and  then  compels  her  to  pay  the  amonnt  by  frightening  her:  Rtgma  v.  Xoeefl^ 
44  L.  T.,  K.  8.,  dl9;  S.  C,  24  Alb.  L.  J.  139;  21  Am.  Law  Beg.,  N.  S.,  705. 
So,  also,  if  one  having  no  caose  of  action  sues  out  a  writ  for  a  fictitiooa  de- 
mand, and  gets  possession  of  the  property  of  another,  which  he  converts  to 
his  own  nse,  he  is  gnilty  of  larceny:  CommcmDeaUh  v.  Low,  Thaoh.  Cr.  Gaa. 
477;  and  the  same  ia  true  if  one,  having  a  right  of  action,  makes  use  of  a  pro- 
cess which  he  knows  he  has  no  right  to  adopt,  to  get  property  of  his  debtor, 
with  intent  to  def rand  him:  Id.  But  where  the  defendant  falsely  represented 
himself  as  an  officer,  with  a  warrant  for  the  arrest  of  a  person  on  the  charge 
of  passing  counterfeit  money,  and  thns  obtained  the  bank  bills  from  the  proe- 
eontor  as  surety  of  the  alleged  criminal,  the  crime  is  that  of  obtaining  mooay 
on  false  pretenses,  and  not  larceny:  Perkhu  v.  State^  65  Ind.  317. 

Appbopkiation  bt  0ns  to  Whom  Moket  Paid  or  CkK>DS  DEUYZ^mD 
B7  Mistake. — Where  one  person  paying  money  to  another  overpays  him  by 
mistake,  and  such  person,  knowing  the  mistake,  conceals  the  fact  and  appro- 
priates the  money  tiius  overpaid,  he  is  guilty  of  larceny:  Woffatein  v.  People^ 
13  K.  Y.  Supreme  Ct  121;  StaU  v.  Ducber,  8  Or.  394;  S.  C,  34  Am.  Bep. 
590;  Bailey  v.  SiaU,  58  Ak.  414;  Begina  v.  MiddUUm,  12  Cox  C.  0. 260,  417. 
So,  also,  where  a  carman,  having  orders  to  deliver  goods  to  a  certain  person, 
by  mistake  delivers  them  to  another  person,  who  appropriates  them  to  his 
own  use,  the  latter  is  guilty  of  larceny:  Begina  v.  LiUle,  10  Id.  559. 

MisoBLLAHEOUS  Instaitobs  OF  Laecent. — PuUing  wool  from  the  bodies 
of  live  sheep  is  larceny:  Bex  v.  Martin,  I  Leach,  171;  as  is  the  killing 
and  skinning  another's  cattle,  with  a  fraudulent  intent  to  sell  and  appro- 
priate their  hides:  McPJtaU  v.  StaU,  9  Tex.  App.  164;  and  the  taking  pos- 
session of  another's  hogs,  with  the  unlawful  intent  to  mark  them  with  tha 
defendant's  own  mark  and  to  use  them  as  his  own:  SeoU  v.  Harbor,  180al.  704; 
and  taking  fat  from  a  loft  of  B.,  a  tallow-melter,  and  trying  to  induce  him  to 
buy  it  himself:  Begina  v.  Hall,  2  Car.  k  Kir.  947.  And  a  lessee  is  guilty  d 
larceny  who  asks  to  see  a  signed  receipt  for  the  rent  and  then  refuses  to  re- 
turn the  receipt  or  pay  the  rent:  Begina  v.  Bodway,  0  Id.  784;  so  is  the  obli- 
gor of  a  bond  who  asks  the  obligee  to  be  allowed  to  inspect  it,  and  immediately 
puts  it  into  the  fire  and  bums  it,  on  it  being  handed  to  him:  DignciciUy  v. 
State,  17  Tex.  521.  A  man  driving  a  flock  of  sheep  is  guilty,  if  he  drove 
away  a  lamb  belonging  to  another,  without  knowing  that  he  did  so,  and  on 
discovering  the  lamb,  sold  it:  Begina  v.  Biley,  Dears.  C.  C.  149;  and  taking 
money  out  of  the  open  hand  of  a  person  who  is  standing  on  the  street  count- 
ing it  18  larceny,  if  the  person  taking  it  refuse  to  return  it:  Johnson  v.  Cow^ 
monweaUh,  24  Gratt.  555.  It  does  not  change  the  nature  of  a  larceny  from 
the  person  that  the  person  plundered  was  asleep:  IlaU  v.  People,  30  Mich. 
717.  One  who  obtains  goods  on  a  forged  order  is  not  guilty  of  larceny: 
Begina  v.  Aclame,  I  Den.  C.  C.  38. 

Labcent  bt  Persons  in  Peouliab  Relations. — 1.  Larceny  by  Bailee$ 
OeneraUy. — It  was  said  in  Wright  \.  Lindsay,  20  Ala.  428,  that  a  bailee  could 
not  be  guilty  of  larceny  at  the  common  law  by  a  fraudulent  conversion  of 
the  deposit.  But  it  has  been  held  that  if  a  bailee  convert  property  to  his 
own  use  with  felonious  intent,  he  is  guilty  of  the  offense:  People  v.  Poggi,  19 
Cal.  600;  StaU  v.  WhiU,  2  Tyler.  352;  Welsh  v.  PeopU,  17  lU.  339;  as  where 
he  obtains  the  possession  with  the  intent  to  convert  to  his  own  use:  PeO' 
pie  V.  Smith,  23  Cal.  280;  EUioU  v.  CommonwealUi,  12  Bush,  176;  but  soma 
act  inconsistent  with  the  bailment  must  be  proved:   Begima  v.  Jackson,  9 
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Cox  C.  C.  606;  and  it  has  been  held  that  the  fekmiooa  mtent  moat  eziil 
when  he  aoqnhed  poeaeteion  of  the  property:  State  y.  Braden,  2  Overt.  68; 
Reffina  y.  ^onci^  Car.  ft  M.  611;  Bex  v.  Btmis,  Bnaa.  ft  E,  441.  For  the 
parpoee  of  oonvenienoe,  we  will  treat  of  the  different  dnnai  of  baileea  sepa* 
rately. 

a.  Agisten. — ^In  Begina  y.  Leppardt  4  F.  ft  F.  51,  it  waa  held  that  an 
agiater  selling  sheep  without  anthority,  and  withoat  any  reason  to  snppose 
he  had  authority,  was  guilty  of  laroeny,  otherwise  not.  Bat  in  Bex  y.  Smithy 
1  Moo.  C.  C  47d»  it  was  held  that  a  person  who  received  a  horse  to  be 
agisted  and  selling  it  was  not  gnilty  of  larceny,  as  the  prosecator  had  parted 
with  his  possessioii. 

b.  Hirers  or  Borrovere  qf  ChaUeU. — ^If  a  defendant  obtain  possession  of 
a  chattel  under  the  false  pretense  of  hiring  or  borrowing,  but  with  the  feloni- 
COS  intention  of  converting  it  to  his  own  nse,  he  is  goilty  of  larceny:  Siarkk 
y.  CammonweaUh,  7  Leigh,  752;  Bex  v.  Semple^  1  Leach,  420;  Bex  v.  P^or, 
Id.  212;  Bex  v.  Tumutrd,  2  East  P.  C.  687;  StaU  v.  Humpftrty,  32  Vt. 
569;  Commanwealth  v.  Smith,  1  Penn.  L.  J.  400;  SttUe  v.  WilUanu,  35  Mo. 
229;  Norton  v.  StaU,  4  Id.  461;  Quitz4>w  v.  StaU,  1  Tex.  App.  65;  S.  C,  28 
Am.  Rep.  397;  WhiU  v.  StaU,  11  Tex.  769  (see,  contra,  Felter  v.  State,  9 
Yerg.  397);  although  the  hiring  was  for  no  definite  time;  Bex  v.  Semple, 
ntpra;  and  although  no  actual  conversion  by  a  sale  or  otherwise  is  proved: 
Begina  v.  Johnson,  4  Cox  C.  C.  82;  and  it  has  been  held  that  if  the  feloni* 
ons  intention  is  subsequently  conceived,  the  defendant  is  nevertheless  guilty: 
StaU  y.  Coombs,  55  Me.  477;  Norton  v.  StaU,  4  Mo.  461;  but  the  decisions 
generally  follow  the  rule  that .  the  felonious  intent  must  exist  at  the  time 
of  obtaining  possession:  Bill  v.  StaU,  28  Alb.  L.  J.  37;  S.  C,  15  Rep.,  N. 
S.,  669;  12  Am.  Law  Rec  123;  Begina  v.  Cole,  2  Cox  C.  C.  340;  Begina  v. 
Brooks,  8  Car.  ft  P.  295;  Begina  v.  Jones,  Oar.  ft  M.  611;  Commonwealth 
T.  Smith,  1  Penn.  L.  J.  400.  In  Begina  v.  Brooks,  supra,  it  was  held  there 
must  not  only  have  been  an  original  intention  to  convert,  but  a  subsequent 
actual  conversion,  and  that  a  mere  agreement  to  accept  a  sum  offer^  for 
the  goods  was  not  such  a  conversion,  if  the  party  who  made  the  offer  did  not 
intend  to  purchase  unless  his  suspicions  aa  to  the  honesty  and  right  of  the 
vendor  to  sell  were  removed. 

a  Drovers  qf  Cattle  and  Persons  not  Common  Carriers  or  Servants  Car* 
rying  Goods  for  Owner. — If  a  drover  of  cattle  or  sheep  employed  to  drive 
the  cattle  to  a  particular  place  sell  the  cattle  or  sheep,  and  convert  the  cat- 
tle or  sheep,  he  is  guilty  of  larceny:  Begina  v.  Goodhody,  8  Car.  ft  P.  665; 
Bex  V.  Stock,  1  Moo.  C.  C.  87;  Begina  v.  Jackson,  2  Id.  32;  Bex  v.  McNamee, 
I  Id.  368.  See,  however,  Begina  v.  Heij,  3  Cox  C.  C.  582.  And  in  Begina  v. 
Jackson,  Jfvpra,  this  was  held  so,  although  the  intent  was  not  conceived  until 
afterwards.  And  if  an  owner  employ  a  person  to  take  goods  to  a  particular 
place  and  show  them  to  a  customer,  and  the  person  employed  seM  th«m  for 
his  own  benefit,  he  is  guilty  of  the  offense:  Begina  v.  Harvey,  9  Car.  ft  P. 
353;  as  is  a  person  who  is  requested  to  put  a  letter  in  the  post-ofiBce,  and 
told  that  it  contains  money,  if  he  breaks  the  seal  and  abstracts  the  money: 
Bex  V.  Jones,  7  Id.  151;  or  opens  a  package  of  goods  intrusted  to  his  care, 
and  disposes  of  them  to  his  own  use:  StaU  v.  FaircUmgh,  29  Conn.  47;  or 
receives  a  parcel  containing  notes  to  take  to  a  coach-office,  and  abstracts 
the  notes  on  the  way:  Begina  v.  Jvnes,  9  Car.  ft  P.  38;  and  one  who  is  em- 
ployed to  take  a  barge  to  a  certain  place  and  is  paid  a  sum  to  pay  tonnage 
dues  in  addition  to  his  wages,  and  appropriates  the  surplus  remaining  after 
paying  the  dues  to  his  own  use,  is  guilty:  Begina  v.  Ooode»  Car.  ft  M.  582. 
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d.  Where  Property  i$  L^  with  One  to  Paform  Labor  lyow  It. — If  property 
it  left  with  one  who  ia  to  perfonn  certain  labor  upon  it,  he  ia  not  goilty 
of  laroeny,  unless  at  the  time  he  received  the  goods  he  entertained  the 
felonious  intention  of  appropriating  them;  a  subsequently  conceived  inten* 
tion  and  conversion  will  not  make  him  guilty  of  conversion:  Ahrame  v.  Peo-^ 
pU^  13  N.  Y.  Supreme  Ct.  491;  JRegina  v.  TfiriatU,  3  Cox  C.  C.  573;  Eegina 
V.  Evans,  Gar.  &  M.  632;  nor  would  be  be  whero  he  kept  it  as  security  for  the 
amount  alleged  to  be  due  on  a  dispute  as  to  its  amount:  Regina  v.  Wade^  1 1 
Cox  C.  C.  649;  but  whero  a  bureau  was  delivered  to  a  carpenter  for  npairs, 
and  he  discovered  a  secret  drawer,  which  he  unneceasarily  broke  open  and 
appropriated  money  discovered  there,  he  is  guilty  of  larceny  unless  he  in- 
tended to  rotum  the  money:  Carttoright  v.  Oroen,  2  Leach,  952.  And  a 
miller  receiving  wheat  to  grind  is  guilty  if  he  fraudulently  retain  part  of  the 
wheat  and  return  a  mixture  of  barilla  and  plaster  of  Ptois:  CommonweaUh  v. 
Jones,  I  Pick.  375. 

e.  Other  Instances  qf  Larceny  by  Baiiees. — ^A  bailee  of  a  deed  fraudulently 
converting  it  to  his  own  use  is  guilty  of  larceny:  Segina  v.  Tornkmson,  24 
Alb.  L.  J.  337;  so  is  a  warehouseman  with  whom  a  bag  of  wheat  has  been 
left  for  safe-keeping  who  takes  all  the  wheat  out  of  the  bag  and  dispoaee  of  it: 
Bex  y.  Braaner,  Russ.  ft  R.  337,  and  one  who  has  the  care  and  oversight 
of  articles  in  a  house,  and  who  takes  such  articles:  QUI  v.  Bright,  6  T.  B. 
Mon.  130,  and  a  hostler  who  has  care  and  charge  of  a  horse,  and  who  takes 
him  with  intent  to  convert  him:  StaU  v.  Se^f,  1  Bay,  242,  and  one  with 
whom  a  trunk  is  left,  who  takes  money  from  it:  Robinson  v.  State,  1  Coldw. 
120.  The  prisoner,  a  dealer  in  jeweliy,  sent  a  memorandum  order  to  K., 
another  jeweler,  for  six  pairs  of  gold  bracelets.  The  order  was  designed  and 
understood  to  be  an  application  for  articles  to  enable  the  prisoner  to  sell 
some  of  them  to  a  customer,  the  ones  remaining  unsold  and  the  money  for 
those  sold  to  be  returned;  the  prisoner  appropriated  them,  and  he  was  held 
guilty  of  larceny:  Weyman  v.  People,  6  Thomp.  &  C.  697. 

Common  Cabrtkim. — Separation  and  conversion  to  his  own  use  by  a  com- 
mon carrier  of  some  of  the  property  he  was  employed  to  carry  renders  him 
guilty  of  larceny:  Nichols  v.  People,  17  N.  Y.  114;  CommcmweaJUh  v.  Brown, 
4  Mass.  580;  Rex  v.  Howell,  7  Car.  &  P.  325;  but  there  must  be  a  breaking 
of  the  bulk  to  make  him  liable:  Regina  v.  CorrUsIi,  Dears.  C.  C.  425;  Rex  v. 
Madox,  Russ.  &  R.  92;  Rex  v.  Pratley,  5  Car.  &  P.  533;  thus  where  A. 
had  consigned  three  trusses  of  hay  to  B.,  and  had  sent  them  by  the  prisoner's 
cart,  and  the  prisoner  took  away  one  of  the  trusses,  and  it  was  found  in  his 
stable,  but  not  broken  up,  it  was  held  that  there  was  no  larceny:  Rex  v. 
PraUey,  supra, 

Ckofpebs  ob  Co-ownebs. — A  cropper  whose  contract  with  the  landlord 
did  not  entitle  the  latter  to  the  exclusive  possession  of  the  crop,  and  who 
without  the  landlord's  consent  took  part  of  the  crop  before  it  was  divided,  is 
not  guilty  of  larceny:  Bell  v.  Stale,  7  Tex.  App.  25,  and  it  was  held  that  an 
indictment  would  not  lie  against  a  cropper  for  secretly  appropriating  the 
crop  to  his  own  use,  even  with  a  felonious  intent,  in  State  v.  Copeland,  8C  N.  O. 
691;  S.  C,  27  Alb.  L.  J.  98;  but  if  the  actual  possession  of  the  cropper  has 
terminated  by  a  delivery  to  the  landlord,  his  secret  appropriation  of  the  crop 
to  his  own  use  is  larceny:  Stale  v.  Webb,  87  N.  C.  558;  and  if  the  crop  was 
to  be  the  landlord's  until  certain  advances  made  to  the  cropper  had  been 
paid,  and  the  advances  were  not  paid,  a  clandestine  taking  of  the  property 
by  the  cropper  is  larceny:  Conneil  t.  State,  2  Tex.  App.  422.    Ordinarily  a 
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Joint  tenant  of  a  crop  can  not  be  gnilty  of  the  larceny  of  the  crop:  Bomham  t. 
State,  65  Ala.  456;,Kirkaey  v.  Fike^  29  Id.  206.  But  if  one  tenant  abandona 
the  crop,  he  may  be  guilty  of  the  subeequent  larceny  of  it:  Bonkam  v.  State^ 
mipra.  Where  one  got  staves  on  the  land  of  another  upon  a  contract  to  have 
half  for  getting  them  off,  it  waa  held  that  while  they  remained  on  the  land 
undivided,  the  mannfactorer  waa  neither  tenant  in  common  with  the  owner 
of  the  land  nor  his  bailee,  and  that  consequently  either  he  or  any  person  with 
his  connivance  might  be  guilty  of  larceny  in  taking  them:  State  v.  Jone$t  2 
Dev.  &  a  L.  544. 

Husband  ob  Wifb — ^Effect  of  Consent  of  Eithbb  to  Taking. — Ordi- 
narily a  husband  and  wife  can  not  commit  larceny  of  eachother'sgoods:  State 
y.  Porter,  26  Alb.  L.  J.  423;  Begina  v.  Avery,  Bell  C.  C.  153;  and  a  stealing 
by  a  wife  of  a  member  of  a  friendly  society  of  money  belonging  to  the  society 
and  deposited  in  a  box  in  his  custody,  and  kept  locked  by  the  stewards,  is 
not  larceny:  Bex  v.  WUlia,  1  Moo.  C.  C.  375;  and  a  prisoner  can  not  be 
guilty  of  stealing  goods  if  it  appear  that  he  could  not  otherwise  get  possession 
of  them  than  by  a  delivery  of  the  goods  by  the  prosecutor's  wife:  Bex 
T.  HarrxMrn,  1  Leach,  47;  nor  can  a  stranger  who  does  no  more  than 
merely  assist  her  in  taking  the  goods:  Begina  v.  Avery,  eupra  ;  but  a  taking 
of  the  husband's  property  by  the  wife  and  another  may  make  the  man  guilty: 
Lamphier  v.  State,  70  Ind.  317;  Bex  v.  Tolfree^  1  Moo.  C.  C.  243.  And  a 
man  who  commits  adultery  with  the  wife,  elopes  with  her,  and  takes  the 
husband's  property,  is  guilty:  People  v.  Sdiuyler,  6  Ck>w.  572;  Begina  v. 
Berry,  Bell  C  C.  95;  Begina  v.  Harrimm,  12  CJox  C.  C.  19;  Begina  v.  Mut- 
iere,  L.  &C.  511;  Begina  y,  Thompson,  I  Den.  C.  C.  549;  see  also  Begina  v. 
Featheratone,  Dears.  C.  C.  369;  and  the  wife  was  held  also  to  be  guilty  of 
larceny  in  such  a  case:  Begina  v.  ToUett,  Car.  &  M.  112;  but  if  an  adul- 
terer, eloping  with  the  wife,  assists  in  carrying  away  the  necessary  wearing 
apparel  of  the  wife  only,  he  is  not  guilty  of  larceny:  Begina  v.  Fitch,  Dears. 
A  B.  C.  C.  187. 

FiNDEBS  OF  Lost  Goods  ob  Estbats.— In  order  to  make  the  finder  of 
lost  property  guilty  of  larceny,  he  must  have  afeloniousintent  to  appropriate 
the  property  at  the  time  of  the  finding :  State  v.  Levy,  23  Minn.  104;  S.  C. 
23  Am.  Bep.  1678;  Begina  v.  MatlJiews,  28  L.  T.,  N.  S.,  645;  Begina  v.  Preston, 
2  Den.  C.  C.  353;  Beed  v.  State,  8  Tex.  App.  40;  S.  C,  34  Am.  Rep.  732; 
People  v.  Anderson,  14  Johns.  294;  8.  C,  7  Am.  Dec.  462;  State  v.  Contcay, 
18  Mo.  321;  Starck  v.  State,  63  Ind.  285;  S.  C,  30  Am.  Rep.  214;  and  he 
must  also  know  or  have  reasonable  means  of  knowing  who  the  owner  was : 
StaUv,  Contcay,  18 Mo.  321;  Beed  y.  State,  8  Tex.  App.  40;  S.  C.,34  Am. 
Bep.  732;  Tyler  v.  People,  Breese,  293;  S.  C,  12 Am.  Dec.  176;  Woolfington  v. 
State,  53 Ind.  343;  State  v.  Levy,  23  Minn.  104;  S.  C,  23  Am.  Rep.  678  ;  Be- 
gina V.  Deares,  1 1  Cox  C.  C.  227;  State  v.  Taylor,  25  Iowa,  273;  State  v.  Dean, 
49  Id.  73;  S.  C,  31  Am.  Rep.  143;  Tanver's  Case,  UGratt.  C35;  People  v.  Cog- 
deU,  1  HUl  (N.  Y.),  94;  S.  C,  37  Am.  Dec.  297;  SlaUv.  Boper,  3  Dev.  L.  473; 
S.  C,  24  Am.  Dec.  268;  Begina  v.  Christopher,  BellC.  C.  27;  Beginav,  Mole,  1 
Car.  &  Kir.  417;  Begina  v.  Clyde,  37  L.  J.  M.  C.  107;  but  if  at  the  time  of 
finding  the  property  the  finder  knew  who  the  owner  was  or  had  reosonablo 
means  of  knowing,  and  appropriated  and  converted  the  property  to  his  own 
use,  he  is  guilty  of  larceny:  State  v.  Stvayze,  2  West  Coast  Rep.  669;  State  v. 
Ferguson,  2  McMull.  502;  Baker  v.  Slate,  29  Ohio  St.  184;  S.  C,  23  Am.  R«p. 
731;  Brooks  v.  State,  35  Ohio  St.  46;  People  v.  Swan,  I  Park.  Cr.  C.  9;  State 
T.  Clifford^  14  Nev.  72;  8.  C,  33  Am.  Rep.  526;  ComnumweaUh  v.  TUus,  116 
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Mam.  42;  &  C,  47  Am.  Bep.  138;  Bailey  v.  State,  62  IncL  462;  &  a»  21  Am. 
Bap.  182;  Lam  ▼.  PeopU,  10  IlL  905;  8taU  y.  WeaUm,  9  Conn.  627;  Origgt 
V.  Slate,  68  AU.  426;  8.  C,  29  Am.  Bep.  762;  Reed  r.  State,  8  Tex.  App.  40; 
S.  C,  34  Am.  Rep.  732;  Pyktnd  v.  i9ta<«,  4  Sneed,  367;  Begina  y.  Moore,  L. 
ft  GL  1.  It  was  held  to  be  the  daty  of  the  finder  to  advertiae  them,  and 
his  neglect  and  concealment  or  private  conversion  made  him  goilty  of  lar- 
ceny, in  Stale  v.  Jenkins,  2  T^ler,  379;  and  driving  cattle  astray  upon  the 
highway  to  market  and  selling  them  was  held  larceny  in  People  v.  Kqata^  3 
Park.  Cr.  0.  129;  and  see  Stale  v.  Martin,  28  Mo.  630;  and  taking  a  hone 
astray  npon  the  owner's  land  and  concealing  him  with  the  hope  of  a  reward 
or  of  inducing  the  owner  to  sell  him  for  less  than  his  value  is  larceny:  Conh 
moftweaith  v.  Maeon,  106  Mass.  163;  S.  C,  7  Am.  Bep.  607;  and  a  finder 
concealing  a  chattel  with  the  intention  of  appropriating  it  and  only  retozning 
it  because  of  a  reward  offered  was  held  guilty  in  Begma  v.  Peters,  1  Gar.  k 
Kir.  246;  see,  however,  Begina  v.  Torke,  2  Id.  841.  But  it  was  held  in  Porter 
V.  State,  Mart.  &  Y.  226,  that  if  a  finder  of  bank  notes  convert  them  to  his 
own  use  with  full  knowledge  of  the  owner,  it  is  not  larceny,  there  being  no 
trespass  committed  in  obtaining  possession.  This  case,  however,  is  opposed 
to  the  general  rule.  Where  the  property  is  found  by  a  servant  in  her  mas- 
ter's dwelling,  and  she  conceals  and  carries  away  the  same,  she  is  guilty  of 
larceny:  Beyina  v.  Ketr,  8  Car.  &  P.  17C;  especially  if  she  should  deny 
having  found  the  property  on  being  questioned  in  relation  to  it:  State  v. 
Cummings,  33  Ckmn.  260. 

Property  which  is  accidentally  left  in  store,  the  owner  knowing  where  it 
was,  is  not  lost  property;  and  the  proprietor  is  guilty  of  larceny  if  he  api»o- 
priates  it:  SUUe  v.  AlcCann,  19  Mo.  249;  Lawrence  y.  State,  1  Humph.  228; 
S.  C,  34  Am.  Dec.  644;  B^na  v.  West,  Dears.  0.  C.  402;  and  the  same  is 
true  when>  property  is  left  in  a  hackney-coach,  and  the  hackman,  instead  of 
restoring  it,  appropriates  it:  Bex  v.  Wynne,  1  Leach,  413;  Bex  v.  Sears, 
Id.  416,  note.  And  where  property  was  left  in  a  railroad  car  by  a  passenger, 
and  found  there  by  a  servant  of  the  company,  such  servant  is  guilty  of  lar- 
ceny if  he  converts  it  instead  of  taking  it  to  the  station  or  the  superior  offi- 
cer: Begina  v.  Pierce,  6  Cox  C.  C.  117. 

Laboekt  bt  Szbvakt. — ^A  servant  who  has  the  care  and  custody  of  his 
master's  goods  is  guilty  of  larceny  if  he  appropriates  them  to  his  own 
use:  Bex  v.  Harding,  Buss.  &  B.  126;  Bex  v.  Chipchase,  2  Leach,  699; 
Begina  y.  Beid,  Dears.  C.  C.  267;  Begina  v.  Hawkins,  4  Cox  C.  C.  224;  Begina 
y.  Boberts,  3  Id.  74;  United  States  v.  Clew,  4  Wash.  700;  Walker^s  Case,  8 
Lei^h,  743;  Commonwealth  v.  Maker,  11  Phila.  426;  State  v.  Davis,  63  K.  a 
656;  PeopU  v.  Wood,  2  Park.  Cr.  C.  22;  Powell  v.  StaU,  34  Ark.  693;  StaU  v. 
Schingen,  20  Wis.  74;  Marcus  v.  State,  26  Ind.  101;  and  if  one  servant 
obtain  the  x>oase88ion  of  goods  from  aoother  servant,  who  was  instructed 
to  delive  only  on  the  order  of  the  employer,  by  fraudulent  statements,  he 
is  guilty  of  larceny:  Begina  v.  Bobins,  Dears.  C.  C.  418;  and  if  a  servant  bands 
over  his  master's  property  by  way  of  gift,  he  is  as  guilty  as  if  he  sold  it  for 
his  own  benefit:  Brgina  v.  White,  9  Car.  &  P.  344.  In  Ennis  v.  Stale,  3  Iowa, 
67)  it  was  held  that  the  appropriation  by  a  servant  of  a  span  of  horses  in- 
trusted to  his  care  was  embezzlement,  and  not  larceny;  and  in  Commonwealth 
y.  King,  9  Cush.  284,  it  was  held  that  an  appropriation  by  a  servant  of  bank 
bills,  obtained  on  a  check  of  his  master's,  was  embezzlement,  and  not  larceny; 
and  in  Indiana,  under  statute,  the  same  rule  prevails:  Jones  y.  State,  69  Ind.  2^| 
hut  a  majority  of  the  cases  hold  that  appropriation  by  a  servant  of  money. 
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checka,  or  bank  notes  belonging  to  the  master  is  larceny:  CommonwedUh  v. 
Btxrry,  116  Mass.  1;  Regina  v.  Beaman,  1  Car.  &  M.  595;  lUffma  v.  Loto,  10 
Cox  C  C.  16S;  Regina  v.  Thompmm,  L.  &  C.  233;  Regijia  v.  Cooke,  L.  R.,  1 
a  C,  295;  Regma  t.  iJeaM,  2  Moo.  C.  C.  33;  Rex  v.  Jfeeca(/;  1  Id.  433;  Rex 
V.  Uammon,  4  Taunt.  304;  iState  t.  /hnn,  65  N.  C.  317;  /2e(;ina  v.  BvUer,  2 
Car.  &  Kir.  340.  The  serrant  most  intend  to  deprive  the  master  of  his  prop- 
erty permanently,  and  to  vest  the  property  in  the  servant:  Regina  v.  IIoQo' 
yoay^  2  Id.  942;  Regina  v.  PooU,  7  Cox  C.  C  373;  Rex  v.  Webb,  1  Moo.  C.  a 
431 ;  Regina  v.  Richards,  1  Car.  &  Kir.  532.  Conversion  by  an  employee,  hired 
to  sell  clothes  aronnd  the  country  on  commission,  of  the  proceeds,  was  held 
(aroeny  in  Regina  v.  Poyser,  2  Den.  C.  C.  233;  and  see' on  this  point  Snell  v. 
Stale,  50  Ga.  219,  State  v.  Leicham,  41  Wis.  565.  In  Lyon  v.  State,  61  Ala. 
224,  it  was  held  that  the  felonious  intent  must  exist  at  the  time  the  property 
oomcs  into  the  servant's  hand:  Lyon  v.  State,  Id. ;  but  the  contrary  was  held 
in  Stale  v.  Schingen,  20  Wis.  74;  see  also  the  preceding  head. 

PuBCHASEBS  OF  GooDS,  WHEN  GuiLTY  OF  Labceny,— Where  the  purchaser 
of  goods  bargains  to  pay  cash  for  them,  and  obtains  possession  of  them  and 
earries  them  away  without  the  owner's  consent,  and  without  any  intention 
dI  pa3ring  for  them,  he  is  guilty  of  larceny:  Rex  v.  Pratt,  1  Moo.  C.  C.  250; 
Regina  v.  Cohen,  2  Den.  C.  C.  249;  and  the  same  would  be  true  where  the 
prisoner  so  carried  away  the  goods,  and  there  was  no  express  bargain  to  pay 
cash  for  the  goods,  but  by  usage  they  ought  to  have  been  paid  for  before  they 
were  taken:  Rex  v.  OObert,  1  Moo.  C.  C.  185;  and  where  the  mere  possession 
of  a  chattel  is  fraudulently  obtained  from  the  vendor  by  the  vendee  animo 
furandi,  a  conversion  of  such  chattel  by  the  vendee  is  larceny:  United  States 
V.  Rodgers,  1  Maokey,  419;  but  it  has  been  held  that  where  the  goods  were 
obtained  by  purchase,  the  vendee  could  not  be  guilty  of  larceny,  although 
the  purchase  was  brought  about  by  means  of  fraud  or  false  pretenses  on  the 
pari  of  the  vendor:  Mowrey  v.  Walsh,  8  Cow.  238;  Ross  v.  People,  5  Hill,  294; 
Rex  V.  Parker,  2  Leach,  614.  And  the  same  was  held  in  Blunt  v.  Conp- 
monwealth,  4  Leigh,  689;  S.  C,  26  Am.  Dec.  341,  where  the  prisoner  obtained 
poaaeoaion  of  a  watch  under  the  false  pretense  of  paying  cash  for  it,  and  then 
carried  it  away  without  the  consent  of  the  owner,  the  court  saying  it  would 
act  be  larceny  unless  done  with  fraudulent  intention.  And  Rex  v.  Harvey, 
1  Lieach,  467>  held  that  if  a  horse  was  purchased  and  delivered  to  the 
buyer,  there  would  be  no  felony  on  his  part,  although  he  immediately  rode 
away  with  the  horse  without  paying  for  it.  But  where  the  purchaser  agreed 
to  pay  cash,  and  on  the  goods  being  unloaded  at  a  place  indicated  by  him, 
induced  the  seller  to  make  out  a  receipt,  which  he  obtained  possession  of,  he 
is  guilty,  if  he  refuse  to  pay  the  money  or  restore  the  goods:  Regina  v.  Slowly, 
27  L.  T.,  N.  S.,  803.  And  wliere  the  goods  were  sent  to  the  seller  by  a 
servant,  who  had  instructions  not  to  part  with  the  goods  without  the  money, 
the  prisoner  is  guilty  in  taking  the  goods  and  paying  for  them  in  counterfeit 
money:  Regina  v.  Webb,  5  Cox  C.  C.  154.  In  Shipply  v.  People,  86  N.  Y. 
375;  S.  C,  40  Am.  Rep.  551;  24  Alb.  L.  J.  374;  13  N.  Y.  Week.  Dig.  82; 
12  Rep.,  N.  S.,  795,  the -prisoner  negotiated  with  H.,  a  merchant,  for  the 
purchase  of  the  goods  in  question;  the  terms  were  cash;  upon  being  asked  if 
he  would  wait  and  have  his  bill  made  out  and  pay  for  them,  he  said  he  would 
send  an  expressman  for  the  goods  and  they  could  be  sent  C.  0.  D.,  and  he 
would  pay  the  expressman.  Soon  after,  S. ,  a  mxw  in  the  employ  of  the  pris- 
oner, cidled  at  H.*s  store,  said  he  was  an  expressman,  and  had  come  for  the 
goods;  they  were  given  him,  with  a  bill,  and  instructions  to  collect  on  deliv- 
ery; the  prisoner  received  the  goods  from  S.,  and  sent  him  with  a  oheok  to 
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the  store  of  H.,  which  wm  left  daring  H.*8  absenoe;  the  check  was  worth- 
less; the  prisoner  refused  either  to  pay  or  to  retom  the  goods;  he  was  held 
guilty  of  larceny. 

MiscBLLA2?xou8  Instavcbs. — A  sheriff  is  gailty  of  larceny  in  converting 
money  collected  by  him  for  taxes:  StcUe  y.  Dale^  8  Or.  229;  and  so  is  a  pnblio 
hall  keeper  appointed  by  the  justices,  who  carries  away  the  contents  of  the 
hall:  JRegina  v.  Winbow^  6  Cox  0.  C.  346;  and  a  letter-carrier  who  retained  a 
letter  containing  money,  with  the  intention  of  stealing  it:  Begina  v.  Poym^ 
ton,  9  Id.  249;  and  the  broker  of  a  bank,  who  appropriates  a  check  given  him 
to  bay  silver  with:  PeopU  v.  AbboU,  53  GaL  284;  8.  C,  31  Am.  Rep.  59; 
and  where  the  personal  property  of  a  defendant  in  execution  was  pnrchaaed 
by  a  friend,  who  permitted  him  to  use  and  retain  it,  and  he  appropriated  it. 
he  ia  gailty  of  larceny:  CommamweaUh  v.  Chatham,  50  Fa.  St.  181. 
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(34  IXww  Hampsrzxs,  854.] 

EvKBY  Pbopbiktoii  UPON  Each  Bakk  of  River  ia  entitled  to  the  land 
covered  with  water  in  front  of  hia  bank  to  the  middle  of  the  atream, 
haa  a  right  to  nae  the  wat«*r  flooring  over  it  in  ita  natural  current,  with* 
out  diminution  or  obatmction,  and  it  ia  immaterial  whether  the  party  be 
a  proprietor  above  or  below  on  the  river. 

Ebxctino  DaK  upon  Stream,  below  Point  where  Plaintiff  Main- 
tains Mill,  in  auch  a  manner  aa  to  throw  the  water  back  upon  plaint- 
iff'a  land  and  obatruct  the  uae  of  hia  mill,  ia  an  injury  for  which  he  ia 
entitled  to  demand  redreaa.  In  auch  a  caae  the  law  will  preauma 
damage. 

Parol  License,  to  be  Exercised  upon  Lands  of  Another,  ia  a  mere 
personal  tmat  and  confidence,  and  ia  not  aaaignable;  and  although  it 
may  be  binding  between  the  partiee,  it  will  not  paaa  to  a  pnrchaaer.  It 
18  not  an  eaaement  carrying  an  interest  in  the  land;  it  ia  a  mere  permia- 
sion  to  one  to  do  an  act,  and  does  not  confer  an  authority  upon  othera  to 
do  auch  act  or  exercise  the  same  license. 

Parol  License  to  Build  Dam  Expires  with  the  decay  of  the  dam,  and 
givea  no  right  to  repair  or  re-erect  it. 

Erection  of  Dam  across  Stream  in  auch  a  manner  aa  to  throw  the 
water  back  upon  plaintLff*a  land,  being  a  wrongful  act,  ahould  render 
the  defendant  liable  for  any  injury  reaulting  from  ita  erection  and  main- 
tenance, auch  aa  atopping  a  floe  of  ice,  and  cauaing  it  to  interfere  with 
plaintiff*a  tnill. 

Gasb  for  erecting  a  dam  and  cansing  water  to  flow  back  npon 
the  land  of  plaintiff.    The  opinion  states  the  necessaiy  facts. 

Perley  and  PrenHsa,  for  the  plaintiflh. 

Cushing  cmd  Snow,  for  the  defendants. 
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By  Court,  Woods,  J.  The  mills  of  the  plaintifib  were  situated 
on  Bock  island,  in  Sugar  river,  in  Claremont,  near  the  north 
end  of  the  island,  and  were  erected  and  used  by  the  grantors  of 
the  plaintiffs  for  a  x>eriod  of  more  than  twenty  years  prior  to 
the  year  1836;  and  the  mills  of  the  defendants  were  erected  in 
1836  by  their  grantors,  and  were  located  about  fifteen  rods  below 
the  plaintiffis'  mills.  It  is  not,  however,  necessary  to  consider 
any  question  of  adverse  possession  arising  in  the  case,  nor  to 
settle  the  questions  of  construction  of  the  title  deeds  raised  and 
discussed  at  the  bar.  For  the  purposes  of  the  opinion,  the  par- 
ties may  well  be  regarded  as  holding  the  ordinary  rights  of 
riparian  proprietors.  The  case  will  not  admit  of  a  view  more 
favorable  to  the  defendants.  In  December,  1848,  the  stream 
between  the  mills  of  the  plaintiffs  and  the  dam  of  the  defend- 
ants became  obstructed  by  ice,  so  much  so  as.  to  throw  back  the 
water  upon  the  land  and  mills  of  the  plaintiffs,  and  so  as  to 
prevent  the  operation  of  the  mills.  ''  This  obstruction,^'  in  the 
language  of  the  case,  '*  was  caused  by  the  defendants'  dam  stop- 
ping the  water  and  ice  and  throwing  them  back."  It  is  quite 
clear  that  the  plaintiffs,  being  the  owners  of  the  land  at  the 
place  of  their  mills,  were  entitled  to  an  unobstructed  flow 
through  it  and  from  it.  In  the  language  of  Story,  J.,  ^* Prima 
facie,  every  proprietor  upon  each  bank  of  a  river  is  entitled  to 
the  land  covered  with  water  in  front  of  his  bank,  to  the  middle 
thread  of  the  stream,  etc.  In  virtue  of  this  ownership,  he  has 
a  right  to  the  use  of  the  water  flowing  over  it,  in  its  natural  cur- 
rent, without  diminution  or  obstruction.  The  consequence  of 
this  principle  is,  that  no  proprietor  has  a  right  to  use  the  water 
to  the  prejudice  of  another.  It  is  wholly  immaterial  whether 
the  party  be  a  proprietor  above  or  below,  in  the  course  of  the 
river,  the  nght  being  common  to  all  the  proprietors  on  the 
river.  No  one  has  a  right  to  diminish  the  quantity  which  will, 
according  to  the  natural  current,  flow  to  the  proprietor  below, 
or  to  throw  it  back  upon  a  proprietor  above :"  Tyler  v.  FtZW/i.tm, 
4  Mason,  400.  In  Oilman  v.  TiUon,  5  N.  H.  232,  Richardson, 
C.  J.,  says:  "In  general,  every  man  has  a  right  to  the  use  of 
the  water  flowing  in  a  stream  through  his  land;  and  if  any  one 
divert  the  water  from  its  natural  channel,  or  throw  it  back,  so 
as  to  deprive  him  of  the  use  of  it,  the  law  will  give  him  redress. 
But  one  man  may  acquire,  by  grant,  a  right  to  throw  the  water 
back  upon  the  land  of  another,  and  long  usage  may  be  evidence 
of  such  a  grant.  It  is,  however,  well  settled,  that  a  man  ac- 
quires no  such  right  by  merely  being  the  first  to  make  use  of 
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the  water/'  The  language  of  Lord  Tenterden,  in  Mason  t.  HiU^ 
8  Bam.  &  Adol.  304,  is  thus:  ''  Without  the  consent  of  the  pro- 
prietors who  may  be  affected  by  his  operations,  no  proprietor 
can  either  diminish  the  quantity  of  water  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  wator 
back  upon  the  proprietors  above."  The  case  of  Davis  y.  FuUer^ 
12  Yt.  178  [36  Am.  Dec.  334],  is  much  like  the  present  case. 
By  the  verdict  of  the  jury,  it  api)eared  in  that  case  that  the 
plaintiff  owned  a  certain  lot  of  land,  across  which  flowed  a 
river,  on  which  he  had  a  grist-mill.  The  defendant  owned  land 
on  the  stream  below,  where  he  had  erected  a  dam,  to  cany  a 
saw-mill,  but  had  erected  it  no  higher  than  was  necessaiy  for 
that  puix>ose.  This  dam  occasioned  accumulations  of  ice,  which 
at  times  caused  the  water  to  flow  back  upon  the  plaintiff's  land, 
and  obstructed  his  mill,  to  his  injury.  In  reference  to  those 
facts,  C!ollamer,  J.,  remarks:  '* The  owner  of  land  has  rights  to 
the  use  of  a  private  stream  running  over  his  land,  peculiar  to 
him  as  owner  of  the  land,  not  derived  from  occupancy  or  appro- 
priation, and  not  common  to  the  whole  communiiy.  It  is  the 
right  to  the  natural  flow  of  the  stream.  Of  this  he  can  not  be 
deprived  by  the  mere  use  or  appropriation  by  another."  In  the 
case  of  Woodman  v.  Tu/ls,  9  N.  H.  88,  which  was  ca^  for  erect- 
ing and  continuing  a  dam  across  Blackwater  river,  and  overflow- 
ing the  land  of  the  plaintiff,  situated  above  said  dam,  the  court 
decided  that  if  the  defendant,  without  right,  maintained  a  dam 
so  high  as  to  overflow  the  land  of  the  plaintiff,  the  presumption 
of  law  was  that  the  act  was  a  damage,  and  no  special  damage 
need  be  shown  in  order  to  maintain  the  action.  Upon  the  doc- 
trine of  the  authorities  cited,  we  think  it  is  clear  that  the  plaint- 
iffs have  sustained  a  damage  by  reason  of  the  ejection  and 
maintenance  of  the  dam,  for  which  they  are  entitled  to  redress, 
unless,  upon  the  other  grounds  relied  upon,  the  result  may  be 
changed. 

The  defendants  rely  upon  an  alleged  license  from  one  Wheeler, 
a  prior  owner  of  the  plaintiffs'  mills,  to  the  grantors  of  the  de- 
fendants, to  erect  their  dam  as  a  justification  of  the  acts  com- 
plained of  in  this  case.  But  that  fact,  if  shown,  could  furnish 
no  answer  to  the  plaintiffs'  action.  It  is  well  settled  that  a  parol 
license,  to  be  exercised  upon  the  land  of  another,  is  a  mere 
personal  trust  and  confidence,  and  is  not  assignable,  and  that 
although  it  may  be  binding  as  between  the  parties,  it  will  not 
pass  to  a  purchaser.  It  is  not  an  easement,  carrying  an  interest 
in  the  land;  it  is  a  mere  permission  to  one  to  do  an  act,  and 
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does  not  confer  an  authority  upon  others  to  do  such  act  or 
exercise  the  same  license.  In  Cook  v.  Steams^  11  Mass.  538,  it 
is  holden  that  such  a  license  is  countermandable,  and  that  the 
transferring  of  the  land  by  the  owner  to  another,  or  even  leasing 
it  without  any  reservation,  would,  of  itself,  be  a  countermand 
or  revocation  of  the  license.  The  same  doctrine  is  recognized 
in  Harris  t.  GiUingham,  6  N.  H.  9  [23  Am.  Dec.  701].  And  in 
the  recent  case  of  CarleUm  v.  Bedington,  21  Id.  291,  the  doctrine 
is  distinctly  held,  that  such  a  license  is  merely  a  personal  privi- 
lege to  be  enjoyed  by  the  person  to  whom  it  is  granted,  and  cre- 
ates no  interest  in  land,  and  is  not  assignable,  and  that  a  convey- 
ance by  him  who  exercises  the  license  will  confer  no  right  upon 
another  to  exercise  the  same  license.  The  defendants  in  this  case 
set  up  claim  to  no  other  license  than  such  as  they  may  have 
derived  from  their  grantors,  to  whom,  as  they  allege,  the  former 
owners  of  the  plaintiffs'  mills  gave  the  license  to  erect  the  dam 
now  owned  by  the  defendants,  and  thereby  to  throw  back  the 
water  upon  the  plaintiffs'  land  and  mills.  It  is  apparent  accord- 
ing to  the  authorities,  that,  upon  two  grounds,  the  license  can 
not  avail  the  defendants.  In  the  first  place,  the  conveyance  of 
the  mills  to  the  plaintiffs,  by  those  who  gave  the  license,  was, 
of  itself,  a  revocation  of  the  license,  and  terminated  it;  and  in 
the  second  place,  if  such  were  not  the  effect  of  that  conveyance, 
still  the  license,  being  a  personal  privilege,  as  we  have  seen,  is 
not  assignable,  and  the  conveyance  of  the  dam  and  other  privi- 
leges to  the  defendants,  by  those  to  whom  the  license  was 
granted,  did  not  confer  upon  them  any  privilege  or  right  in  the 
Hcense  itself,  or  in  its  exercise. 

There  is  still  another  distinct  ground,  one  which,  according 
to  the  case,  was  assumed  by  the  plaintiffs  at  the  trial,  upon 
which  the  license  relied  on  by  the  defendants  must  fail  to  furnish 
an  answer  to  the  plaintiffs'  action.  At  the  time  of  the  defend- 
ants' purchase,  the  wing  dam  had  become  decayed,  and  was  so 
out  of  repair  that  it  was  insufficient  to  stop  the  water,  and  the 
wing  dam  was  afterwards  repaired  by  the  defendants,  although 
the  plaintiffs  forbade  the  repairs;  and  the  case  specially  finds 
that  the  '*  wing  dam  so  repaired  was  a  part  of  the  dam  that 
caused  the  obstructions  complained  of."  Now,  in  the  case  of 
Carleton  v.  Bedington,  before  referred  to,  it  is  distinctly  settled 
that  a  license  to  erect  a  dam  and  flow  the  lands  of  another  ter- 
minates with  the  decay  of  the  dam,  and  gives  no  right,  when  the 
dam  has  become  decayed  and  ruinous,  to  re-erect  or  repair  it, 
Bud  flow  the  land  again.    Here  is  superadded  to  the  decay  of 
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the  dam  an  express  revocation  of  the  license  to  repair,  if  such 
license  before  existed.  The  act  of  the  defendants  in  making  the 
repairs  was,  therefore,  clearly  unauthorized  and  wrongful,  and 
the  injury  to  the  plaintiffs  was  the  direct  and  necessary  conse* 
quence  of  it.     The  one  was  caused  by  the  other. 

A  further  position  assumed  in  the  defense,  in  answer  to  the 
right  of  recoveiy  on  the  part  of  the  plaintiffs,  is,  that  the  defend- 
ants haye  a  right  to  the  use  of  the  water  on  their  own  lands  if 
they  do  not  flow  the  plaintiffs'  land,  and  are  not  liable  for  acci- 
dental damages  occasioned  in  times  of  freshet,  ice  times,  etc. 
The  facts  reported  by  the  judge  who  tried  this  cause  show  no 
such  case  of  accidental  damages  as  is  here  assumed,  and  no  un- 
usual state  of  the  water  as  in  the  case  of  a  freshet,  or  an  extraor- 
dinary ice  time.  In  reference  to  this  subject. the  case  merely 
finds  that  the  stream  between  the  mills  of  the  plaintiffs  and  the 
dam  of  the  defendants  *'  became  obstructed  with  ice,  so  much 
so  as  to  stop  the  nulls  and  require  the  channel  to  be  cut  out." 
The  case,  thus  far,  clearly  furnishes  no  evidence  of  any  sudden 
and  accidental  accumulation  of  ice  by  some  extraordinary  means, 
or  any  state  of  the  water  which  is  not  usual  and  ordinary,  and 
always  to  be  expected  in  certain  seasons  in  each  and  every  year. 
Accumulations  of  ice  in  our  streams,  in  this  climate,  are  as  cer- 
tain as  the  annual  return  of  winter.  Whether,  therefore,  an  ac- 
cidental accumulation  of  ice  causing  damage  to  the  plaintiffs 
would  or  would  not  give  them  a  cause  of  action  against  the  de- 
fendants need  not  now  be  determined.  Whether  the  defendants 
would  or  would  not  be  answerable  for  a  damage,  the  result  of 
accident,  which  they  could  not  foresee  and  prevent,  and  not  be-> 
ing  the  result  or  consequence  of  any  wrongful  act  of  their  own, 
we  are  not  called  upon  to  decide.  The  case  before  us  finds  that 
« the  obstruction  was  caused  by  the  defendants'  dam  stopping 
the  water  and  ice,  and  throwing  them  back."  This  was,  then, 
simply  the  ordinary  case  of  the  erection  and  maintenance  of  a 
dam,  either  higher  or  otherwise,  of  a  character  such  as  the  de- 
fendants had  no  lawful  right  to  maintain,  and  by  means  of 
which  the  ice  and  water  were  accumulated  and  thrown  back 
upon  the  mills  of  the  plaintiffs  in  a  manner  to  occasion  a  dam- 
age. The  idea  that  the  damage  resulted  from  accident  is  most 
distinctly  negatived  by  the  facts  reported  in  the  case.  On  the 
other  hand,  it  is  distinctly  shown  to  have  been  caused  by  the 
dam  in  its  necessary  and  usual  operation  upon  the  water,  causing 
the  water  and  ice  to  be  thrown  back  upon  the  mills.  And  we 
have  already  seen  that  the  defendants  in  this  litigation  had  no 
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greater  rights  than  those  which  belong  ordinarily  to  riparian 
proprietors,  and  that  consequently  they  had  no  right  to  throw 
back  the  water  upon  the  lands  and  mills  of  the  mill  owners 
above,  in  a  manner  causing  these  damages.  It  has  never  yet 
been  held,  we  think,  that  a  riparian  proprietor,  as  such,  has  the 
right,  by  any  means,  to  cause  the  water  in  the  stream  to  be 
thrown  back,  and  to  overflow  the  lands  of  the  proprietor  above, 
upon  the  stream,  to  his  damage.  And  we  have  already  seen 
that  where  the  water  is  thus  thrown  back  upon  and  made  to 
overflow  the  lands  of  the  proprietor  above,  the  law  will  presume 
a  damage,  and  it  is  not  necessaiy  in  such  a  case  to  prove  any 
special  damage  sustained:  Woodman  v.  Tu/ls,  before  cited. 

This  ground  of  defense  we  regard  as  being  wholly  unsus- 
tained.  The  defendants'  counsel  have  called  the  attention  of 
the  coiurt  to  the  case  of  Inhabilanta  of  China  v.  Southunck,  11 
Me.  341,  as  sustaining  this  last  ground  of  defense.  That  action 
was  brought  to  recover  damages  for  an  injury  done  to  the 
plaintiff's  bridge,  located  at  the  head  of  a  certain  pond,  by  a 
head  of  water  raised,  as  they  alleged,  by  the  defendant's  dam, 
at  the  outlet  of  the  pond.  The  jury  were  instructed  that  if  the 
damage  was  occasioned  by  great  rains,  or  by  the  violence  of  the 
wind,  the  defendant  was  not  liable,  provided  the  jury  were  also 
satisfied  that  the  head  of  water  raised  by  the  defendant's  dam 
was  not  high  enough  to  flow  the  plaintiff's  bridge,  or  to  do 
damage  thereto.  A  verdict  was  taken  for  the  defendant.  Wes- 
ton, C.  J.,  who  delivered  the  judgment  of  the  court,  remarked 
that  the  jury  had  found  that  the  head  of  water  raised  by  the 
defendant's  dam  was  not,  at  the  period  complained  of,  high 
enough  to  flow  the  plaintiff's  bridge,  or  to  do  damage  thereto. 
Its  erection,  then,  was  a  lawful  act — ^not  in  itself  calculated  to  do 
any  injury  to  the  plaintiff.  His  loss  was  occasioned,  as  the  jury 
have  found,  by  great  rains  and  by  the  violence  of  the  wind.  If 
the  dam  had  not  raised  the  water  to  a  certain  height,  the  rain 
or  the  wind  superadded  might  not  have  done  the  damage.  It 
may  have  been  one  of  a  series  of  causes  to  which  the  injury  may 
be  indirectly  ascribed.  It  would  be  carrying  the  doctrine  of 
liability  to  an  unreasonable  length,  to  run  up  a  succession  of 
causes,  and  hold  each  responsible  for  what  followed,  especially 
where  the  connection  was  casual  and  unexpected,  as  it  was  here, 
and  where  that  which  was  attempted  to  be  charged  was  in  itself 
innocent.  The  law  gives  no  encouragement  to  speculations  of 
this  sort.  It  rejects  them  at  once.  Hence  the  legal  mazim» 
Causa  propinqua^  non  remota  spectatur. 
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That  case  was  entirelj  distiBgaishable  from  fhe  one  under 
eonsideration.  The  erection  and  maintenance  of  the  dam,  in 
that  case,  were  rightful  acts,  the  same  not  being  of  a  height  to 
cause  the  water  to  flow  back  upon  the  bridge,  or  in  any  manner 
to  injure  it.  MoreoTer,  the  dam  was  not  found  to  have  been  the 
immediate  cause  of  the  injury,  but,  at  most,  only  a  cause 
remotely  connected  with  the  immediate  cause  of  the  injury. 
An  extraordinary  fall  of  rain,  and  the  Tiolence  of  the  wind, 
forcing  the  water  upon  the  bridge,  were  the  immediate  cause  of 
its  destruction.  That  case,  ttien,  feU  within  the  principle 
which  has  been  extensively  applied,  and  to  which  reference  was 
made  in  the  opinion  of  the  court,  already  cited. 

But  in  the  present  case,  as  we  have  seen,  the  erection  of  the 
dam  of  the  character  of  that  of  the  defendants,  being  of  a  height 
and  construction  calculated  to  throw  back  the  water  of  the 
stream  upon  the  land  and  the  mills  of  the  plaintiffs  above, 
beyond  what  the  water  would  flow  in  its  natural  current,  and 
having  that  effect,  was,  itself,  an  unlawful  act,  and  would  ren- 
der the  defendants  answerable  for  any  injury  resulting  from  its 
erection  and  maintenance.  In  the  case  under  consideration, 
the  injury  sustained  by  the  plaintiffs  is  found  to  have  been  the 
immediate  effect  of  the  wrongful  and  unlawful  act  of  the  de- 
fendants; whilst  in  the  case  referred  to  in  Maine  it  was  not  the 
result  of  any  illegal  or  wrongful  act  of  the  party  attempted  to 
be  charged,  nor  was  any  act  of  his,  either  rightful  or  wrongful, 
the  immediate  cause  of  the  damage.  A  case  differing  so  widely 
from  the  present  in  its  material  facts  can  furnish  no  safe  and 
proper  rule  for  the  decision  of  it.  Moreover,  the  reasoning  of 
the  learned  chief  justice  who  delivered  the  opinion  of  the  court 
goes  far  to  show  tiiat  if  the  dam  of  the  defendant  in  that  case 
had  been  the  immediate  cause  of  the  destruction  of  the  bridge 
by  reason  of  its  erection  to  an  unwarrantable  height,  amount- 
ing to  a  wrong  on  the  part  of  the  defendant,  the  defendant 
would  have  been  answerable  for  the  damage  occasioned  thereby. 
There  must,  therefore,  be  judgment  on  the  verdict. 

RiFA&iAN  Pbofbiktok  HAS  RiOHT  TO  UsE  OF  Strsam  flowing  through 
the  land  for  culinary,  agricultural,  and  hydraulic  purposes,  without  adulter- 
ation, diminution,  or  alteration,  except  from  detention  for  lawful  purposes, 
by  other  proprietors  above  him:  Plumleigh  v.  Dawaon,  41  Am.  Dec.  199,  and 
note;  Ten  Eijch  v.  D,  dt  R.  Canal  Co.,  37  Id.  233,  and  note,  where  other 
cases  in  this  series  are  collected:  Evans  v.  Merriweather,  38  Id.  106,  and  note; 
Wadmvorth  t.  Tilictson,  39  Id.  391,  and  note. 

TiTLB  TO  Land  Boondxd  bt  Navioabls  Riveb  Extxnds  to  Middlb 
or  Stbbam,  unless  the  conveyance  indicates  an  intention  to  stop  short  of 
tiiat:  McOullough  y.  Wall,  68  Id.  716^  and  note. 
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upon  his  land  and  mills,  by  the  acts  of  another,  by  the  oommon  law:  Heath 
r.  IViUiams,  43  Am.  Dec.  265.  Every  flowing;  back  or  throwing  water  npon 
the  land  of  another  is  snch  an  act  as  entitles  the  individnal  injured  to  his 
action:  Stout  v.  McAdams,  33  Id.  441;  Omelvcunty  v.  Joggers,  27  Id.  417; 
and  snch  flowing  the  lands  of  another  is  prima  facie  evidence  of  damage: 
Seidensparger  v.  Spear,  35  Id.  234;  PlumiHgh  v.  Dawaon,  41  Id.  199. 

For  Fitll  Discussion  of  License,  and  its  nature  and  incidents,  see 
note  to  Bicler  t.  Kelly,  10  Am.  Dec.  38,  note  40;  Emerson  v.  Fisk,  19  Id. 
206;  McKellip  v.  Mcllhenny,  28  Id.  711;  Seidensparger  v.  Spear,  35  Id. 
234;  Stephens  v.  Stephens,  45  Id.  203,  and  notes  to  those  cases. 
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134  Naw  Kiimiinma,  440.] 

Obamtkb  of  Eiobt  of  Wat  Takes  It  Subject  to  All  RESTBicnosrs 
which  the  grantor  has  imposed,  and  can  use  it  for  no  other  purpose  than 
that  provided  in  the  grant. 

Whenever  Intention  is  Necessary  or  Material  It  is  Issuable  like 
any  other  fact. 

Twenty  Years*  Uninterrupted  User  of  Easement  is  prima  /ode  evi- 
dence of  right  to  use  euch  easement. 

It  was  Necessary  to  Make  Profert  of  a  writing  declared  upon  at  oom- 
mon law;  to  set  out  its  date  and  the  parties  to  it.  Its  loss  or  destmctioii 
necessarily  destroyed  any  claim  under  it,  hut  at  present  an  excuse  for  its 
non*production  may  he  made. 

Declaration,  Sufficiency  of. — In  dedaring  upon  an  easement,  the  plaint- 
iff may  either  allege  a  certain  deed  from  one  party  to  another,  or  gener- 
ally that  a  deed  supposed  to  have  been  lost  bad  been  made,  without 
naming  the  parties  or  date.  Where  twenty  years*  user  is  relied  upon  to 
prove  said  last-mentioned  deed,  such  declaration  is  sufficient.  Either 
form  is  good  upon  demurrer. 

MouJTER  Manus  Imfosuit  in  a  plea  is  no  justification  of  a  beating  and 
wounding. 

Tbsspass  for  assault  aud  battery.  Defendant  justified  in  his 
second  plea  by  alleging  that  plaintiff,  without  license,  and 
against  the  will  of  defendant,  entered  his  close,  and  refusing, 
upon  request  to  depart,  defendant  thereupon  moUUer  manus  im- 
posuit  to  remoTe  him,  and  did  gently  remove  him.  Plaintiff's  sec- 
ond replication  to  tliis  plea  was  demurred  to,  and  the  demurrer 
was  sustained.  His  third  replication  set  out  that  he  was  the 
owner  of  certain  lands  (described  in  the  opinion),  and  that  on 
the  third  of  April,  1811,  the  owners  of  defendant's  land  granted 
to  the  owners  of  plaintiff's  land  a  right  of  way  oyer  defendant's 
land,  and  that  said  deed  is  now  lost.  That  at  the  time  of  the 
assault  plaintiff  entered  upon  said  way  within  defendant's  close^ 
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as  he  had  a  right  to  do,  to  go  to  his  lands,  and  that  defendant 
of  his  own  wrong  committed  the  assault.  Defendant  demurred 
to  this  plea  upon  the  ground  that  the  names  of  the  grantor  and 
grantee  of  the  last  deed  were  not  set  out. 

Belhws  and  BarUeit,  for  the  plaintiff. 

JH,  W.  Tappan^  lot  the  defendant. 

By  Ck)urt,  Bell,  J.  No  question  is  made  that  the  grantee  of  a 
way  is  limited  to  use  his  way  for  the  purposes  and  in  the  manner 
specified  in  his  grant.  He  can  not  go  oat  of  the  limits  of  his 
way,  nor  use  it  to  go  to  any  other  phu^e  than  that  described,  nor 
to  that  place  for  any  other  purpose  than  that  specified,  if  the 
use  in  this  respect  is  restricted.  The  grantor  has  the  right  to 
limit  his  grant  in  any  way  he  chooses,  and  the  grantee  takes  the 
way,  subject  to  all  the  restrictions  the  grantor  has  imposed,  and 
can  not  go  beyond  them  without  becoming  a  trespasser:  Wool- 
lych  on  Ways,  33,  60,  259,  etc.;  Senhouae  v.  Chrvstim,  1  T.  R. 
660;  Bullard  v.  Earrison, 4  Mau.  &  Sel.  387;  Taylors.  Whitehead, 
2  Doug.  746;  Hodder  v.  Holrnan,  1  RoUe  Abr.  391;  3  Cru.  103; 
Jackson  v.  Stacey,  Holt  N.  P.  466. 

The  question  first  raised  in  this  case  is,  whether  the  defend- 
ant has  alleged  in  sufficient  and  legal  form  the  fact  that  the 
plaintiff  was  using,  or  rather  abusing,  the  privilege  he  had,  in 
order  to  ^asa  to  other  laiids  than  those  to  which  he  was  author- 
ized to  go  by  his  grant.  The  plaintiff  sets  forth  a  grant  of  a 
right  of  way  from  the  highway  to  a  quarter-acre  lot  described, 
and  that  he  was  going  across  ^e  defendant's  land  in  this  way, 
and  not  out  of  it,  to  go  to  that  quarter-acre.  The  defendant 
admits  the  right  of  way  claimed  to  the  quarter-acre,  and  that 
the  plaintiff  was  passing  across  his  land  in  his  way,  and  to  the 
quarter-acre;  but  he  alleges  that  the  plaintiff,  at  the  time,  etc., 
'*  was  passing  into,  over,  and  across  the  said  close  [of  the  de- 
fendant], and  through  said  one  fourth  of  an  acre,  to  other  lands 
[of  the  plaintiff]  lying  farther  than  and  beyond  the  said  one 
fourth  of  an  acre,  known,"  etc.  The  objection  of  the  plaintiff 
to  this  plea  is,  that  it  is  but  an  imperfect  way  of  stating  that  he 
was  intending  to  go  to  lands  beyond  the  quarter-acre,  and  that 
such  intention  is  not  issuable. 

It  is  generally  true  that  in  actions  of  trespass  the  intention 
with  which  a  wrong  is  committed  is  not  material;  and  it  is  also 
true,  as  was  held  in  Oaiea  v.  Lounabury,  20  Johns.  427,  that 
where  the  law  gives  a  license  to  do  a  particular  act,  an  intention 
afterwards  to  abuse  the  license  will  not  make  the  parfy  a  trea- 
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passer  ah  inxHo.  But  it  is  not  true  that  the  intent  of  a  party  is 
not  issuable.  On  the  contrary,  wherever  the  intent  is  mate- 
rial, it  is  traversable  like  every  other  fact,  and  there  are  a  great 
many  cases  where  the  character  of  an  act  depends  .entirely  upon 
the  motive.  Whatever  is  material  to  the  right  asserted,  and 
necessary  to  be  proved,  must  be  alleged  in  ilie  plea  by  which 
the  party  would  avail  himself  of  that  right;  and  whatever  is 
necessary  to  constitute  an  act  a  wrong,  and  is  therefore  neces- 
sary to  be  proved,  must  also  be  alleged  in  pleading;  not  always, 
indeed,  in  direct  terms,  but  in  some  substantial  manner:  l.Chit. 
PI.  377;  2  Id.  242,  note  a;  1  Saund.  PL  &  Ev.  343;  Crt^  v.  BaUe, 
1  Saund.  242,  note  2;  Arch.  Civ.  PI.  205;  Chriffith  v.  Harrison,  1 
Salk.  196;  8  Met.  377  [miscited];  Janes  v.  Eowland,  3  Ph.  Ev. 
833;  1  Stark.  N.  P.  642,  etc. 

In  this  case  the  intent  is,  by  the  nature  of  the  oontroversy, 
material.  The  plaintiff  alleges  his  way,  and  then  asserts  that 
he  was  passing  along  his  way  to  his  quarter-acre  lot.  The  in- 
tent and  purpose  to  go  to  his  lot  is  the  very  essence  of  his  jus- 
tification, and  a  plea  would  be  defective  without  it.  So  the 
defendant  alleges  in  his  rejoinder  that  the  plaintiff  was  passing 
over  this  way  to  lands  he  had  beyond  the  three  acres;  that  is, 
he  was  passing  along  the  way  with  the  intent  and  purpose  of 
going  to  other  lands  to  which  he  had  no  right  to  pass  by  this 
way.  This  makes  the  intent,  as  the  plaintiff  suggests,  materiaL 
It  is  necessary  to  be  alleged,  and  if  disputed,  to  be  proved.  It 
is  an  issuable  fact,  because  it  is  material.  But  though  it  would 
be  true,  if  the  intent  were  directly  alleged,  that  it  might  be 
traversed  and  tried,  yet  that  is  not  this  case.  The  fact  here 
alleged  is  not  the  intent  merely,  and  it  does  not  necessarily 
stand  on  the  same  ground  that  it  would  do  if  the  bare  intent 
was  alleged;  as  if  the  defendant  had  rejoined  that  the  plaintiff, 
at  the  time  when,  etc.,  and  when  he  was  in  said  way  to  said 
quarter-acre  lot,  did  intend  to  go  through  and  beyond  said 
quarter-acre  lot  to  other  lands,  etc.  Upon  such  pleading  the 
question  might  arise,  as  it  did  in  Gates  v.  Lounsbury,  whether  a 
purpose  and  intention  existing  in  the  mind,  not  acted  upon, 
mutable  in  its  nature,  and  which  might  never  be  carried  into 
effect,  could  render  an  act,  lawful  in  itself,  unlawful.  And  it 
seems  probable  that  in  such  a  case  the  court  would  feel  com- 
pelled to  follow  the  case  of  Oates  v.  Lounsbury,  The  rejoinder 
here  does  not  allege  a  mere  unexecuted  purpose  and  design.  It 
alleges  that  the  party  was  passing  to  the  land  beyond;  that  is, 
that  the  plaintiff  was  then  carrying  his  intention  into  effect;  he 
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was  then  using  the  way  for  an  unauthorized  purpose.  Here  is 
a  charge,  not  of  an  intention,  but  of  an  act  done  with  wrong- 
ful intent.  If  the  eyidence  shows  that  the  party  was  at  the 
•time  acting  in  pursuance  of  such  illegal  purpose,  the  act  is 
illegal;  and  no  subsequent  change  of  intention,  or  failure  to 
pursue  the  wrongful  purpose,  could  make  any  difference.  If ^ 
as  is  suggested  by  the  plaintiff,  the  passing  through  the  quarter- 
acre  lot  is  not  necessarily  a  wrong,  it  does  not  follow  that  the 
rejoinder  is  defectiTe.  It  is  prima  fade  a  wrong,  and  the 
plaintiff  must  reply  the. facts  which  deprive  it  of  its  wrongful 
character,  or  he  must  deny  the  passing  with  the  wrongful  ob- 
ject charged  in  the  rejoinder;  and  the  question.  What  was  the 
intent  of  the  parly  in  the  use  he  was  then  making  of  this  way? 
would  then  be  a  question  for  the  jury. 

There  is  no  question  that  at  the  present  day  an  uninterrupted 
user  of  an  easement  upon  the  land  of  another  for  a  period  of 
twenty  years,  under  a  claim  of  right,  while  all  parties  concerned 
are  free  from  any  disability,  and  seised  of  estates  in  fee  in 
possession,  is  prima  facie  eridence  of  a  right  to  such  easement, 
and  of  a  grant  which  is  now  lost,  or  which  does  not  now  exist: 
Woohych  on  Ways,  19,  288;  Campbell  v.  Wilson,  8  East,  294; 
Uvea  y.  Wilson,  8  Bing.  115;  S.  0.,  10  Moore,  439;  Keymer  y. 
Summers,  Bull.  N.  P.  76;  OHmanr.  TOJUm,  5  N.  H.  238;  8  Kenfs 
Com.  442;  Watieins  v.  Peck,  18  N.  H.  360. 

The  right  to  such  easement  may  come  in  question  in  yarious 
ways,  either  upon  pleadings,  in  which  the  party  is  bound  to  set 
forth  his  right,  as  he  claims  and  expects  to  establish  it,  or  inci- 
dentally upon  general  pleadings.  At  common  law  it  was  neces- 
saiy  for  the  party  who  alleged  a  grant  of  an  interest  in  land  to  set 
forth  the  names  of  the  parties  and  the  date  of  the  grant,  and  to 
proffer  to  produce  the  same  to  the  court,  that  the  other  side 
might  haye  the  opportunity  to  hear  it,  and  to  object  to  it,  if  he 
chose.  The  loss  or  destruction  of  the  deed  upon  which  a  title 
of  this  kind  depended  of  course  necessarily  occasioned  the  loss 
of  the  title  itself:  Wymarifs  Case,  5  Co.  74;  Let^field's  Case,  10 
Id.  88.  £2  ideo  si  le  fail  soyt  perd  toui  est  perd:  Bro.  Abr., 
Monstrans  de  faits,  187. 

But  with  the  changes  of  the  times,  the  increased  number  of 
written  instruments,  and  the  consequent  increased  frequency  of 
the  loss  or  destruction  of  such  yrritings,  the  courts  have  grad- 
ually yielded  to  a  change  of  rule  in  this  respect,  and  instead  of 
requiring  the  production  of  the  deed  itself,  secondary  eyidence 
was  allowed  of  its  existence  and  contents,  upon  proof  of  its  loss 
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or  destruction,  or  that  it  was  in  the  possession  of  the  adverse 
party;  and  as  a  necessaiy  consequence  of  this  change  they  no 
longer  require  an  o£fer  to  produce  the  deed.  They  permit  the 
party  to  allege  an  excuse  for  its  non-production,  as  that  it  is 
in  the  hands  of  the  defendant,  or  that  it  is  by  law  in  some 
custody  from  which  it  can  not  be  removed,  or  that  it  is  de- 
stroyed or  lost.  The  loss  of  the  direct  and  usual  evidence  of  a 
right  has  not  now,  of  course,  the  e£fect  practically  to  destroy 
the  right  by  destroying  the  only  admissible  evidence  of  its 
existence:  Fomfrei  v.  Ricrofl^  1  Saund.  323,  note  6;  Wright  v. 
Battray,  1  East,  381;  Read  v.  Brookman,  3  T.  B.  161;  IbUy  v. 
NesbeU,  Id.  163,  note;  1  Tidd  Pr.  636;  Maker  v.  Ford,  12  Ad.  & 
El.  664. 

Courts  occasionally  evince  an  undue  tenacity  for  the  old 
maxims  and  rules  of  the  common  law,  when  the  reason  of 
them  has  ceased;  and  sometimes  when  new  principles  have  been 
adopted  by  them,  or  have  grown  up  with,  time,  which  are  practi- 
cally inconsistent  with  them.  The  ancient  rule,  when  the  party 
pleading  a  deed  was  bound  to  make  a  profert  of  it  to  the  court, 
was  that  he  must  set  forth  the  parties  and  the  date  of  it.  And 
when  the  rule  requiring  a  profert  has  been  relaxed,  the  same 
rule  has  of  course  generally  continued,  as  the  result  of  the 
doctrine  of  the  law  relative  to  variance,  which  is  an  essential 
feature  of  the  law  of  pleading,  and  which  requires  that  a  party 
should  state  his  case  as  he  expects  to  prove  it.  While  the 
ordinary  rules  as  to  secondary  evidence  were  alone  recognized, 
the  party  conformed  his  plea  to  his  proof;  that  is,  to  his  copy, 
or  the  recital  of  it  in  some  other  deed,  or  the  like,  or  the  recol- 
lection of  his  witness,  who  had  seen  it;  and  he  set  forth  the 
names  of  the  parties  and  the  date,  because  if  the  plea  was  ma- 
terially variant  from  the  proof,  the  issue  must  be  found  against 
him. 

The  case  relied  on  by  the  defendant  seems  to  us  one  of  the 
cases  where  courts  are  found  sticking  to  the  form  when  the 
substance  has  departed.  The  rule  is  settied  beyond  controversy, 
that  long-continued  user  is  evidence  of  a  lost  or.  non-existing 
grant,  from  some  person  who  might  at  some  time  have  made  a 
valid  grant  to  some  person  capable  of  accepting  it.  It  proves 
this.  It  can  not  prove  more.  User  of  a  way  can  not  prove  a 
grant  by  A.  to  B.  on  a  given  day,  unless  there  be  other  circum- 
stances which  confine  the  evidence  to  a  particular  time  and  to 
the  parties  then  interested:  Campbell  v.  WUsan,  8  East,  2d4. 
The  evidence  of  such  limitation  forms  no  essential  or  natoxal 
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part  of  the  proof  of  user.  If  a  grant  is  pleaded  from  a  par- 
ticular person  to  another,  at  a  certain  date,  the  party,  upon 
proof  of  mere  user,  fails  to  prove  his  case  as  he  has  stated  it, 
and  must  lose  the  verdict.  Now  the  rule  in  question  and  this 
result  are  entirely  inconsistent  and  incompatible,  and  one  or 
the  other  must  give  way.  And  we  think  there  can  be  no  rea- 
sonable doubt  which  of  these  is  to  be  suffered  to  fall  into  that 
oblivion  which  befits  mere  technicalities. 

The  universal  rule  of  the  law  of  pleading  id,  that  a  pariy  is 
bound  to  state  and  give  notice  to  the  other  party  of  all  the 
material  facts  which  it  is  necessary  for  him  to  prove  in  case  they 
are  denied,  in  order  to  establish  the  right  or  claim  on  which  he 
relies.  Whatever  it  is  not  necessary  for  him  to  prove,  it  is  not 
necessary  to  allege;  and  this  rule  settles  the  question  in  this 
case.  It  is  not  necessaiy  for  the  party  alleging  the  acquire* 
ment  of  an  easement  to  prove  by  whom  or  to  whom  or  when  it 
was  granted;  it  is  enough  if  he  proves  by  twenty  years'  user, 
unexplained,  a  grant  supposed  to  be  lost,  and  of  which  nothing 
is  known  beyond  what  may  be  inferred  from  such  user.  It  is 
then,  of  course,  not  necessary  to  allege  these  facts,  and  their 
omission  is  no  cause  of  demurrer.  This  form  of  pleading  will 
be  defective,  except  in  cases  where  the  evidence  consists  of  user 
alone.  If  the  names  and  date  are  known,  they  must  be  stated, 
or  the  proof  will  be  variant  from  the  pleadings.  On  demurrer, 
either  mode  of  statement  is  sufficient. 

It  is  objected  to  the  plea  that  it  is  bad  on  demurrer,  because 
an  allegation  that  a  pariy  gently  laid  his  hands  upon  another, 
moUUer  manua  imposuii,  is  no  justification  of  a  beating  and 
wounding.  Various  authorities  are  cited  in  support  of  that 
position,  to  which  others  might  be  added.  And  whatever 
doubts  we  might  have  had  if  the  question  were  new,  the  law 
must  be  regarded  as  settled,  and  the  plea  bad. 

Where  Road  is  Used  bt  Pubuo  for  twenty  years  or  more,  without  ob- 
stmction  or  binderance,  a  grant  from  the  OMmera  of  the  land  over  which  the 
road  ^vokB  may  be  presamed:  State  v.  Hunter,  44  Am.  Dec  41,  and  note. 
See  also  Williams  v.  NeUon,  34  Id.  51,  and  note;  Arnold  v,  Stevens,  35  Id. 
311,  and  note.  That  the  grant  of  an  easement  may  be  presumed  from 
twenty  years'  user,  see  Hill  v.  Crosby,  13  Id.  448;  TumbuU  v.  Bivers,  15  Id. 
622;  OayetU  v.  Bethune,  7  Id.  188;  Melvin  v.  Whiting,  20  Id.  524;  Malum  v. 
Brown,  28  Id.  461;  Stuyvesant  v.  Woodruff,  47  Id.  156,  and  note,  where 
nnmerons  cases  in  this  series  upon  the  subject  right  of  way  by  prescriptioq 
are  collected. 

Seoomdabt  Evidknob  of  Writino,  when  Admitted:  See  Judson  t. 
Saktta,  12  Am.  Dec  32,  and  note;  Bank  qf  United  States  v.  SiU,  13  Id.  44, 
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and  note;  Jadkmw  v.  CuUum^  18  Id.  158;  Hughes  t.  EaMen^  20  Id.  230; 
Ocean  Ins.  Co,  v.  Pranek,  10  Id.  549;  WUmoi  v.  Talbot,  1  Id.  374;  Reeves  ▼. 
Booik,  12  Id.  679;  Blade  v.  i\ro£an<i,  27  Id.  128;  Pruden  y.  Alden,  34  Id.  51| 
Oriental  Bank  v.  Hasldns,  37  Id.  140. 

NoTHiKO  PA88X8  AS  Inoidsmt  TO  Orakt  OF  RiOHT  OF  Wat  ovw  the  land 
of  another,  except  what  ie  necessary  for  its  reasonable  and  proper  enjoyment: 
Maxwell  v.  McAtee,  48  Am.  Deo.  409. 

The  principal  case  is  citxd  to  the  point  in  WaUace  t.  Fletcher,  80  K. 
H.  452,  that  long-continned  oser  is  evidence  of  a  lost  grant  or  deed,  and 
that  evidence  of  soph  user  is  sufficient  without  proving  a  deed  from  A.  to  B., 
or  from  any  particular  person  to  another;  and  in  WtUey  v.  Portsmouih,  35  Id. 
311,  to  the  point  that  twenty-five  years'  possession  of  a  ri^t  is  presomptiTe 
evidence  of  a  grant  or  deed. 


Bl7BBAK]E[y  AdM^B,   V.  ROGEINGHAH    MUTUAL    FiBB 

Insxtbanoe  Company. 

[94  Hbw  Bampmobb,  600.) 
Provisions  of  Chabtib  of  Insubaiioe  Compaht  constitute  part  of  the 
policy. 

POUCT  OF   IirSU&AKCI    OOKDITIONED  TO    BbOOMX  VOID  UPON  AUXNATIOB 

by  the  assured  is  not  so  avoided  by  his  death,  and  the  consequent  ohaiga 
'  and  control  of  his  property  by  his  administrator,  or  by  descent  to  his 

heirs. 
Alunation  of  Insubxd  Pbopxrtt  in  Vioi.ation  of  Pbovibions  of  Pouot 

avoids  it.    Should  not  a  subsequent  collection  of  assessments  by  the 

insurer,  with  knowledge,  constitute  an  election  to  continue  the  policj 

in  force  t^iMere. 
AamxEM KNT  BT  Insukeb,  Made  dttrino  Term  Timx»  entitled  in  the  cause 

that  certain  property  belonged  to  the  insured  becomes  part  of  the  record* 

is  a  solemn  admission  of  the  fact,  and  estops  said  insurer  from  denying 

said  fact. 
AoBBEMENT  BBTWKBN  DiFFKRSNT  OwNXBS  OF  Profxbtt  that  One  of  them 

shall  take  out  insurance  upon  said  property  in  his  own  name  does  not 

amount  to  double  insurance. 

Assumpsit.  Defendants  issued  a  policy  of  insurance  for  six 
hundred  dollars  upon  the  property  of  Samuel  Burbank,  Febm- 
ary  10, 1845,  for  the  term  of  six  years.  Samuel  Burbank  died 
September  24, 1845,  and  plaintiff  was  appointed  his  adminis- 
trator. The  property  was  destroyed  by  fire  February  13, 1847. 
Samuel  Burbajik,  in  his  application  for  insurance,  represented 
the  property  as  unincumbered.  The  policy,  to  which  was  at- 
tached the  charter  and  by-laws  of  the  company,  provided  that 
upon  the  sale  or  alienation  of  the  insured  properly  the  policy 
should  become  void,  and  that  the  same  result  should  follow  re- 
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insurance  or  double  insorance  of  the  properly;  and  it  farther 
provided  that  the  insnred  should  state  his  title  and  interest  in 
the  property.  In  the  September  term,  1849,  defendants,  by  an 
agreement  in  writing  entitled  in  this  cause,  admitted  that  the 
property  insnred  was  owned  by  Samuel  Burbank  at  the  time  of 
the  execution  of  the  policy.  In  January,  1844,  Burbank,  de- 
ceased, gave  his  bond  to  Jabez  Hobson,  Sewall  Hobson,  and 
Samuel  S.  Bangs,  to  convey  to  them  one  half  of  the  insured 
premises  for  the  sum  of  eight  hundred  and  sixty-five  dollars 
and  forty-five  cents.  The  above  obligees,  on  the  same  day, 
made  an  agreement  with  deceased  to  maintain  the  mill  and 
property  purchased,  and  to  rebuild  in  case  of  loss  or  destruc- 
tion; and  verbally  agreed  that  Burban^  should  procure  an  in- 
surance upon  the  property  in  his  name  for  their  benefit.  In 
January,  1845,  they  executed  a  written  agreement,  by  which 
Burbank  was  to  insure  their  share  of  said  property  for  three 
hundred  dollars,  and  to  apply  the  proceeds  of  said  insurance, 
in  case  of  loss,  to  the  payment  of  their  indebtedness  to  him. 
In  August,  1846,  plaintiff  paid  to  defendants  nine  dollars  and 
sixty  cents  for  assessment  on  the  premium  note  of  Samuel 
Burbank,  and  the  treasurer  of  defendant  gave  him  a  receipt 
therefor  as  administrator.  Fart  of  said  assessment  was  for 
losses  occurring  after  the  death  of  Samuel  Burbank.  Defend- 
ant contends  that  the  agreements  with  the  Hobsons  and  Bangs 
was  another  insurance,  and  that  the  death  of  Samuel  Burbank, 
and  the  descent  of  his  title  to  his  heirs,  was  an  alienation 
within  the  meaning  of  their  charter  prohibiting  an  alienation, 
and  that  consequently  the  policy  was  void.  The  court  below 
OTerruled  those  objections,  and  ite  jury  returned  a  verdict  for 
six  hundred  dollars  for  plaintiff.  The  questions  arising  upon  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial  were  trans- 
ferred to  this  court  for  determination. 

Marston  and  Emery ^  for  the  plaintiffs. 

WeQs  and  Christie^  for  the  defendant. 

By  Court,  Eastman,  J.  The  contract  of  insurance  which  was 
entered  into  by  the  defendants  in  this  case  was  made  subject 
to  the  provisions  and  conditions  of  the  charter  and  by-laws  of 
the  corporation.  The  twelfth  section  of  the  charter  provides 
'*  that  when  any  house  or  other  building  shall  be  alienated  by 
sale  or  otherwise,  the  policy  shall  thereupon  be  void,  and  be 
surrendered  to  the  directors  of  said  company  to  be  canceled." 
The  provisions  of  this  section,  as  well  as  those  of  the  others, 
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are  a  part  of  ihe  policy  issued:  Eoberts  ▼.  Chenango  his.  Co.y  3 
Hill  (N.  Y.),  601;  Houghton  ▼.  Man.  Mat.  Fire  Ins.  Co.,  8  Met. 
114  [41  Am.  Dec.  489];  Jennings  ▼.  Chenmigo  Co.  Mui.  Fbre 
Ins.  Co. ,  2  Denio,  75.  And  the  first  question  which  we  propose 
to  consider  is,  Had  the  property  insured  become  alienated* 
within  the  meaning  of  the  charter,  by  the  death  of  Samuel  Bur- 
bank,  the  assured? 

To  alienate  is  to  transfer  the  property  in  anything  to  another; 
and  an  alienation  is  to  make  a  thing  another  man's,  to  alter  the 
possession  from  one  to  another.  Such  are  the  definitions  given 
in  the  old  books. 

As  understood  at  common  law,  to  alienate  real  estate  is  yoI- 
untarily  to  part  with  th^  ownership  to  it,  either  by  baigain  and 
sale,  or  by  some  conveyance,  or  by  gift  or  will.  The  right  to 
alienate  was  a  right  which  the  owner  had  over  the  real  estate, 
to  divert  it  from  the  heir.  Alienation  differs  from  descent  in 
this,  that  alienation  is  effected  by  the  voluntary  act  of  the  owner 
of  the  property,  while  descent  is  the  legal  consequence  of  the 
decease  of  the  owner,  and  is  not  changed  by  any  previous  act  of 
volition  of  the  owner.  A  sale  and  conveyance  is  an  alienation 
that  takes  effect  from  the  time  of  the  transfer,  while  a  devise  is 
an  alienation  that  takes  effect  on  the  decease  of  the  testator* 
according  to  the  terms  of  the  will.  But  projierty  not  trans- 
ferred or  devised  is  not  alienated,  according  to  the  principles  of 
the  common  law. 

There  is,  however,  a  species  of  involuntary  alienation,  so  made 
by  the  statutes  of  13  Edw.  I.  and  27  Edw.  lH.,  1^  which  the 
land  becomes  answerable  by  attachment  and  extent  for  the  debts 
of  the  owner.  The  doctrine  and  principles  of  alienation  will  be 
found  discussed  in  4  Kent's  Com.  441,  and  2  Bla.  Com.  287. 

Unless,  then*  there  shall  be  something  in  the  signification  of 
the  term  '*  alienate,"  as  used  in  the  twelfth  section  of  the  char- 
ter, differing  from  the  common-law  meaning  of  the  word,  the 
property  did  not  become  alienated  by  the  death  of  the  assured, 
and  consequently  the  policy  would  not  be  made  void  thereby. 

We  have,  therefore,  examined  the  policy,  charter,  and  by-laws, 
with  some  attention,  to  see  if  we  could  discover  any  good  reason 
or  principle  for  extending  the  construction  of  the  term  ''  alien- 
ate" beyond  its  common-law  signification,  and  we  have  been 
unable  to  find  either.  The  contract  of  insurance  ought  not  to 
be  terminated  by  the  company,  except  by  the  express  terms  of 
the  policy  or  the  prohibited  act  of  the  insured.  If  the  assured 
conveys  the  property,  there  is  good  reason  why  the  insurance 
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should  cease.  So  in  case  it  shall  be  devised;  for  the  grantee  or 
deyisee  can  at  once  procure  it  to  be  insured.  The  company,  too, 
have  not  contracted  with  either,  and  they  might  not  be  disposed 
to  insure  either.  But  where  the  property  passes  into  the  hands 
of  an  administrator,  and  is  held  by  him  for  the  creditors  or  heirs, 
who  may  be  numerous  and  scattered,  the  same  reason  does  not 
exist.  It  would  in  many  instances  be  difficult  if  not  impossible 
for  them  personally  to  e£fect  an  insurance,  and  it  could  only  be 
done  by  the  administrator  for  their  benefit;  and  in  such  instances, 
the  property  would  necessarily  be  uninsured  during  the  time 
intervening  between  the  death  of  the  assured  and  the  appoint- 
ment of  the  administrator.  It  is  also  a  pertinent  inquiry,  whether 
the  provision  in  the  policy  insuring  the  assured,  and  his  heirs, 
executors,  administrators,  and  assigns,  would  not  be  entirely 
nugatory  if  the  death  of  the  assured  operates  ipso  facto  as  an 
alienation  of  the  property.  The  provision  in  the  charter  requir- 
ing the  assent  of  the  directors  in  order  to  make  an  assignment 
or  transfer  valid  does  not  render  void  the  other  provision  by 
which  the  assigns  are  insured.  It  only  points  out  the  course  to 
be  taken  to  msJ^e  the  assignment  effective. 

In  this  case  it  is  worthy  of  remark,  that  the  defendants  do 
not  appear  to  have  considered  the  death  of  Samuel  Burbank  as 
operating  as  an  alienation  of  the  property,  till  after  the  com* 
mencement  of  this  suit.  They  made  assessments  and  received 
the  amount  assessed  against  the  property  of  James  M.  Burbank, 
the  administrator,  and  gave  him  a  receipt  therefor.  They  voted 
to  pay  the  administrator  four  hundred  dollars  in  full  for  the 
loss  of  property;  and  in  their  subsequent  vote,  rescinding  the 
former  one  to  pay,  they  did  not  place  the  rescission  upon 
the  ground  that  the  property  had  become  alienated,  but  upon 
the  ground  that  they  had  received  information  that  the  assured 
had  not  a  title  in  fee  simple,  unincumbered,  to  the  mill  insured, 
but  that  he  had  a  less  estate  in  the  same. 

Were  it  necessary,  also,  for  a  decision  of  the  case,  an  in- 
quiry might  likewise  be  instituted  into  the  assessments  made 
prior  to  the  loss  of  the  property,  and  subsequent  to  the  death  of 
Samuel  Burbank,  and  coUected  of  the  administrator.  Where 
the  property  has  not  been  destroyed,  but  passes  in  some  way 
into  the  hands  of  another,  the  policy  is  either  void  or  not  from 
the  day  that  the  property  changes  hands.  If  void,  ought  it  not 
to  be  alike  so  for  both  parties?  The  assured  should  be  liable 
for  his  proportion  of  all  losses  and  expenses  up  to  that  time; 
but  as  the  company  have  paid  nothing,  so  as  to  create  a  liability 
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upon  him  during  the  whole  term  of  the  insurance,  there  would 
seem  to  be  no  principle  that  should  make  him  holden  to  pay  for 
subsequent  losses  if  the  company  is  not  also  liable  to  him,  or 
to  the  person  holding  the  policy,  for  the  destructicn  of  the  prop- 
erty insured.  If  the  property  is  actually  alienated,  nothing  can 
be  recovered  on  the  policy  for  anything  that  occurs  subsequent 
to  that  time;  and  ought  the  company  to  have  any  claim  upon  the 
assured  for  losses  after  that  date  ?  If  they  ought  not,  then  if 
they  make  and  coUect  assessments  for  losses  that  subsequently 
occur,  with  a  knowledge  that  the  property  has  been  transferred, 
should  it  not  be  held  that  they  elect  to  continue  in  force  the 
policy? 

But  without  pursuing  the  question  of  alienation  any  further, 
we  have  no  hesitancy  in  holding  that  the  property  did  not  be- 
come alienated  l^  the  death  of  Samuel  Burbank,  and  that  the 
descent  of  the  title  to  the  heirs,  if  there  were  any,  was  not  an 
alienation  according  to  the  principles  of  the  common  law,  nor 
within  the  meaning  of  the  charter. 

The  representation  of  the  title  and  interest  in  the  property, 
as  required  by  the  eighteenth  article  of  the  by-laws,  was  not 
strictly  correct.  The  article  requires  that  the  ''applicant  for 
insurance  shall  make  a  true  representation  of  the  situation  of 
the  property  on  which  he  requests  insurance,  so  far  as  concerns 
the  risk  and  value  thereof,  and  of  his  title  and  interest  therein." 
The  insurance  was  made  February  10, 18d5,  and  was  to  Bur- 
bank  alone.  The  application  stated  the  property  to  be  Bur- 
banVs,  and  that  it  was  unincumbered.  In  the  strict  technical 
sense  of  the  phrase,  it  was  his,  and  it  was  unincumbered;  while 
at  the  same  time  the  Hobsons  and  Bangs  had  a  bond  of  one 
undivided  half  of  it.  Their  interest  was  such  as  could  have 
been  taken  by  an  extent:  Edgerly  v.  Sanborn,  6  N.  H.  397; 
PrUchard  v.  Broion,  4  Id.  397  [17  Am.  Dec.  431].  It  was  an 
equitable  interest,  and  such  as  could  have  been  insured:  Colum- 
bian Ins,  Co.  V.  Lawrence,  2  Pet.  25;  McOivney  v.  Fhcmix  Fire 
Ins.  Co.,  1  Wend.  85.  And  Burbank  should  have  stated  the 
situation  of  the  property,  just  as  it  was.  Had  he  done  this, 
the  company  would  probably  have  made  the  insurance  quite  as 
readily,  and  no  defense  of  misrepresentation  could  have  then 
been  made. 

But  whatever  would  be  held  to  be  the  effect  of  the  representa- 
tion that  was  made — ^whether  it  would  have  rendered  void  the 
policy  or  not — ^the  objection,  whatever  its  force,  was  cured  by 
the  agreement  entered  into  September  term,  1849.    The  defend- 
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ants,  by  that  agreement,  admitted  that  the  property  insured  by 
the  policy  was  owned  by  Samuel  Burbank  at  the  time  of  the 
execution  of  the  policy,  as  set  forth  in  his  application.  This 
agreement,  being  made  in  term  time,  becomes  part  of  the  record, 
and  is,  as  the  books  term  it,  a  solemn  admission  of  the  fact:  I>oe 
V.  Bird,  7  Car.  &  P.  G;  Langley  v.  Lord  Oxford,  1  Mee.  &  W.  508; 
1  Greenl.  Ev.,  sees.  27, 18G.  It  is  an  admission  that  there  was, 
in  truth,  a  correct  representation  in  the  application,  of  the  title 
4Uid  interest  of  the  assured  in  the  property. 

Burbank  could  have  effected  an  insurance  upon  the  whole 
property,  according  to  the  agreement  of  the  Hobsons  and  Bangs, 
if  the  company  would  take  the  risk;  and  as  he  probably  acted 
in  good  faith  in  making  the  application,  supposing  that  he  had  a 
right  so  to  do,  it  was  by  no  means  discreditable  in  the  company 
to  make  the  admission  which  they  did. 

Nor  can  the  position  that  there  was  here  a  double  insurance 
be  successfully  maintained.  The  fifteenth  section  of  the  charter 
provides  '*  that  if  insurance  on  any  house  or  building  shall  be 
and  subsist  in  said  company,  and  in  any  other  office,  or  from  or 
by  any  other  person  or  persons  at  the  same  time,  the  insurance 
made  in  and  by  this  company  shall  become  void,  unless  such 
<louble  insurance  subsist  with  the  assent  of  the  directors,  signi- 
fied by  indorsement  on  the  back  of  the  policy,  signed  by  the 
president  and  secretary." 

There  is  no  pretense  that  this  property  was  insured  in  any 
other  company,  nor  was  there  any  other  person  than  Burbank 
insured  by  this  company,  unless  it  were  the  Hobsons  and  Bangs. 
Only  one  policy  was  issued,  and  that  was  to  Burbank.  The 
Amount  taken  upon  the  whole  proi)eriy  was  only  six  hundred 
dollars,  while  the  consideration  agreed  to  be  paid  by  the  Hob- 
sons and  Bangs  for  the  one  undivided  half  was  eight  hundred 
and  sixty-five  dollars  and  forty-five  cents.  There  was  then  no 
excess  of  insurance;  no  application  by  the  Hobsons  and  Ban^rs 
for  an  insurance;  no  policy  issued  to  them;  and  nothing  that 
could  be  construed  into  a  double  insurance,  unless  it  were  the 
agpreement  of  the  Hobsons  and  Bangs,  made  on  the  thirty-first 
of  January,  1845,  that  Burbank  might  procure  an  insurance  of 
three  hundred  dollars  upon  what  they  termed  their  half  of  the 
mill,  at  their  expense,  as  security  in  fact  to  Burbank  for  the 
amount  for  which  they  were  at  that  time  indebted  to  him.  Now, 
we  think  there  can  be  no  doubt  that  this  was  not  such  a  double 
insurance  as  the  charter  contemplates.  It  was  a  mere  agreement 
1>6tween  those  who  were  interested  in  the  property,  entered  into 

Ak.  Dmo.  Voxm  LVa-^D 


Digitized  by  VjOOQIC 


306  BuBBANK  V.  Rockingham  Ins.  Co.  [N.  H 

without  any  appearance  of  fraud,  and  to  the  injury  of  no  one. 
The  Hobsons  and  Bangs  can  have  no  claim  upon  the  company, 
for  the  company  made  no  contract  with  them.  If  they  have  a 
claim  upon  any  one,  it  can  only  be  upon  the  plaintiff,  by  virtue 
of  the  agreement  made  between  them  and  Samuel  Burbank. 

It  is  hardly  necessary  to  allude  to  the  verbal  agreement  made 
between  Burbank  and  the  Hobsons  and  Bangs,  in  1844,  about 
the  time  the  bonds  were  given,  since  that  agreement  must  have 
been  superseded  by  the  written  one  that  was  executed  in  Janu* 
ary,  1845,  a  short  time  before  the  insurance  was  effected. 

It  is  stated  in  the  argument  that  this  suit  can  not  be  main* 
tained  by  the  administrator.  But  no  question  of  that  kind  is 
raised  in  the  case,  and  none  is  properly  before  us.  The  properiy 
destroyed  was  situated  in  the  state  of  Maine;  and  what  the 
statutes  of  that  state  are,  as  applicable  to  cases  of  this  kind, 
does  not  appear.  If  before  us,  they  might  show  that  the  ad- 
ministrator had  the  control  of  the  rights  accruing  under  the 
policy,  and  that  he  was  the  proper  person  to  institute  the  suit. 

Had  the  property  destroyed  been  situated  in  this  state,  so 
that  the  question  would  have  to  be  determined  by  our  laws,  we 
might  perhaps  inquire  whether  the  administrator  had  not  such 
an  interest  in  the  policy,  as  trustee  for  the  creditors  or  heirs,  or 
both,  and  also  to  recover  compensation  for  his  own  services,  as 
would  enable  him  to  bring  the  suit. 

But  it  is  not  necessary  to  determine  the  question  suggested 
in  the  argument,  as  it  is  not  raised  by  the  case.  Neither  is  it 
necessaiy  in  the  view  which  the  court  have  taken  of  the  pl^t- 
iff 's  right  of  recovery,  to  consider  at  all  the  effect  of  the  vote 
of  the  directors  to  pay  four  hundred  dollars  in  full  for  the  loss. 
Our  opinion  is,  that  the  plaintiff's  right  of  action  is  complete 
without  any  reliance  upon  that  vote;  that  the  defense  set  up  can 
not  be  sustained,  and  that  there  must  be  judgment  on  the 
verdict. 


Subject  of  Alienation  as  Defeatino  Insubanos  is  diwmssed  at  length 
in  note  to  Lane  v.  M.  M.  F,  In»,  Co,,  28  Am.  Dec.  150.  In  this  note,  page 
150,  several  cases  are  cited  to  sustain  the  proposition  that  the  death  of  the 
insured  is  not  such  an  alienation  as  will  avoid  a  policy. 

Proposals  and  Ck)NDiTiON8  Attached  to  Polict  form  part  of  the  con- 
tract, the  same  as  if  written  in  the  body  of  it:  Duncan  y.  Sun  Itre  Ins.  Co,, 
22  Am.  Dec.  539,  and  note. 

To  Constitute  Double  Insubanoe,  both  policies  must  be  upon  the  sama 
insurable  interest,  either  in  the  name  of  the  owner  thereof  or  for  his  bene- 
fit:  uE^na  Firt  Ins.  Co,  v.  Tyler,  30  Id.  90.  See  also  note  to  Amance  M.  A. 
Oo.  V.  Louisiana  SiaU  Ins.  Co..  28  Id.  117. 
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TiBBETS    V.   GeBBISH. 

[25   NKW  HAMPtBZBB,  41.] 

CovifT  pqR  MoNrr  Had  and  Received  can  not  be  Sustained  by  note 
payable  in  specific  articles;  bat  it  may  be  declared  upon  specially,  as 
upon  a  negotiable  cash  note. 

Blank  Indobsement,  Accompanied  bt  Deliyert,  is  SnynciENT  as  As- 
signment of  a  non-negotiable  note. 

Persons  through  whose  Hands  Non-neootiablb  Note  has  Passed 
need  not  be  noticed  by  assignee  in  declaring  on  it,  unless  their  names 
appear  upon  it  as  indorsers  or  assignors. 

Consideration  between  Assignor  and  Assignee  Need  not  be  Proved 
in  an  action  by  the  assignee  against  the  maker  of  a  non-negotiable  note, 
md  a  formal  statement  of  it  in  the  declaration  is  sufficient. 

Note  Payable  in  Specific  Articles  is  not  Negotiable. 

Assignee  op  Non-negotiable  Note  mat  Maintain  Suit  thereon  in 
Assignor's  Name. 

Express  Promise  by  Maker  to  Pay  Assignee  of  Non-negotiable  Note 
enables  assignee  to  maintain  action  in  his  own  name  against  the  maker. 

Evidence  that  Maker  of  Non-negotiable  Note  Promised  to  pay  it  to 
the  assignee  if  he  signed  it  is  competent  evidence  to  show  an  express 
promise  to  pay  to  the  assignee,  the  maker's  signature  having  been  proved 
or  admitted. 

AcnoN  against  Adult  on  Ck>NTRACT  Made  by  Him  when  Infant  can 
not  be  sustained,  unless  after  majority  there  be  an  express  ratification, 
either  by  a  new  promise  to  pay  or  by  such  positive  acts  as  amount  to  an 
express  and  unequivocal  promise.  The  rule  is  more  stringent  than 
where  the  defense  is  the  statute  of  limitations. 

Promise  by  Adult  to  Pay  Note  Made  in  Infancy,  if  he  signed  it,  is 
competent  evidence,  the  signature  having  been  admitted,  to  remove  tha 
bar  of  infancy. 

Assumpsit  on  a  promissoiy  note.  There  were  two  counts. 
The  first  alleged  that  the  defendant,  for  a  valuable  considera- 
tion, executed  his  promissoiy  note  to  William  T.  Wentworth, 
and  thereby  promised  to  pay  to  him,  or  his  order,  the  sum  of 
forty  dollars  on  demand,  to  be  paid  in  hard  wood  at  the  market 
price  at  the  time  of  payment;  that  the  payee  afte:rwards  indorsed 
and  delivered  the  note  to  the  plaintiff,  of  which  the  defendant 
had  notice,  and  the  defendant  promised  the  plainti£f  to  pay  him 
the  note  according  to  its  tenor;  and  that  the  defendant,  though 
requested,  had  not  delivered  the  wood.  The  second  count  was 
for  money  had  and  received.  The  defendant  pleaded  the  gen- 
eral issue,  and  pleaded  specially  his  infancy  at  the  time  of  the 
making  of  the  note.  To  the  second  plea  the  plaintiff  replied 
that  the  defendant  had,  after  attaining  his  majority,  promised 
the  plaintiff  to  pay  the  note.     Upon  a  rejoinder  tendering  an 
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issue  to  the  country,  issue  was  joined.  At  the  trial  it  appeared 
that  Wentworth,  the  payee,  had  indorsed  the  note  in  blank, 
and  delivered  it  to  the  firm  of  Tibbets  &  Brooks,  of  which  the 
plaintiff  was  a  member.  The  firm  paid  a  valuable  consideration 
for  it.  The  firm  was  dissolved,  and  upon  a  division  of  the 
funds,  the  note  became  the  plaintiff's  sole  property.  After  this, 
and  after  the  defendant  came  of  age,  the  plaintiff  delivered  the 
note  to  an  attorney  for  collection.  The  attorney  testified  that 
the  defendant  came  to  his  office,  at  first  denied  all  knowledge 
of  the  note,  and  afterwards  said,  '*  If  I  did  sign  it,  I  am  good 
for  it."  The  attorney  then  said,  "  If  you  did  sign  the  note, 
will  you  pay  it  to  Mr.  Tibbets?"  and  the  defendant  replied, 
"  I  will."  The  attorney  then  sent  for  Tibbets  and  repeated  the 
above  conversation  in  the  presence  of  Tibbets  and  the  defend- 
ant. On  cross-examination  it  appeared  that  after  the  relation 
of  the  conversation  to  Tibbets,  Tibbets  requested  the  defenduit 
to  pay  the  note,  and  the  defendant  replied  that  he  would  not 
pay  it,  but  assigned  no  reason  for  his  refusal;  but,  as  it  seemed 
to  the  witness,  refused  on  the  ground  that  he  had  not  signed  it. 
It  was  admitted  that  the  defendant  signed  the  note.  By  con- 
sent, verdict  was  for  the  plaintiff.  The  defendant  moved  to  set 
aside  the  verdict,  and  for  a  new  trial,  on  the  grounds — 1.  That 
plaintiff's  evidence  was  incompetent  to  sustain  his  declaration; 
2.  That  there  wiis  a  variance  between  the  proof  and  the  declara- 
tion ;  3.  That  the  evidence  failed  to  make  out  the  issue  in  favor 
of  the  plaintiff  on  the  plea  of  infancy.  A  motion  in  arrest  of 
judgment  was  made  on  the  groimd  that  no  cause  of  action  was 
stated  in  the  declaration.  These  questions  were  assigned  for 
determination  to  this  court. 

McCrillis  and  J.  S.  Wells,  for  the  plaintiff. 

Wells  and  Bell,  for  the  defendant. 

By  Court,  Eastman,  J.  It  is  settled  in  this  state,  that  a  count 
for  money  had  and  received  can  not  be  sustained  by  a  note  or 
contract  like  the  one  in  suit.  Even  were  the  action  brought  by 
Wentworth,  the  payee,  and  were  there  no  defense  of  infancy,  a 
recovery  could  not  be  had  upon  a  general  declaration  for  money 
had  and  received.  Such  is  the  direct  doctrine  of  WUson  v. 
George,  10  N.  H.  445. 

It  seems,  however,  to  be  equally  well  settled  here,  although  a 
different  doctrine  prevails  elsewhere,  that  an  action  can  be  main- 
tained upon  a  contract  of  this  kind  in  the  name  of  the  payee,  by 
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declaring  specially  as  upon  a  negoidable  note:  Odionve  v.  Odir 
ome,  5  N.  H.  316;  Wilson  v.  George ^  10  Id.  447. 

In  Odiome  y.  Odiome,  the  court  say:  *'  In  Massachusetts,  the 
custom  has  always  been  to  declare  upon  notes  payable  out  of  a 
particular  fund — ^in  specific  articles,  or  upon  a  contingency—- 
in  the  same  manner  as  upon  cash  notes  strictly  negotiable.  In 
this  state  the  custom  is  believed  to  have  been  the  same  as  in 
Massachusetts. " 

But  this  action  was  not  brought  by  the  payee,  but  by  Tibbets, 
the  assignee.  The  assignment  is  in  sufficient  form,  being  in 
blank,  when  deliveiy  accompanies  it;  and  ijhe  fact  that  it  was 
transferred  in  blank  to  Tibbets  and  Brooks  does  not  vary  the 
rights,  under  the  declaration,  as  contended  in  the  argument; 
for  in  declaring  upon  a  transferred  instrument  it  is  not  necessary 
to  notice  the  several  hands  through  which  it  has  passed,  unless 
their  names  appear  upon  the  instrument  as  indorsers  or  assign- 
ors. It  seems  also  that  it  is  not  necessary  that  any  consider- 
ation between  the  assignor  and  the  assignee  be  prcFired,  and  a 
formal  statement  of  it,  as  in  this  declaration,  is  sufficient:  Nor- 
ris  V.  EaU,  18  Me.  332. 

The  instrument  declared  on  in  this  case  is  not  negotiable; 
still  it  is  a  contract  capable  of  being  assigned,  and  an  equitable 
interest  becomes  vested  in  the  assignee,  sufficient  to  enable  him 
to  maintain  a  suit  in  the  name  of  the  assignor.  An  action  can 
also  be  sustained  in  the  name  of  the  assignee  if  it  appear  that  there 
has  been  an  express  promise  to  pay  the  assignee:  Currier  v. 
Bodgdon,  3  N.  H.  82;  Wiggin  v.  JDamreU,  4  Id.  73;  Morse  v. 
Bellows,  7  Id.  549  [28  Am.  Dec.  372];  Smith  v.  Berry,  18  Me. 
122;  Eodges  v.  Easlman,  12  Vt.  368;  GooUdge  v.  Buggies,  15 
Mass.  388;  Crocker  v.  Whitney,  10  Id.  316;  Norris  v.  Hall,  18 
Me.  332. 

There  was  evidence  here  competent  to  show  an  express  prom- 
ise to  pay  the  amount  to  Tibbets.  The  witness,  among  other 
things,  said  to  the  defendant,  **  If  you  did  sign  the  note,  will 
you  pay  it  to  Mr.  Tibbets?"  And  the  defendant  said,  « I  will." 
And  on  the  trial  it  was  conceded  that  the  note  was  signed  by 
the  defendant. 

In  addition  to  the  grounds  taken  by  the  defense,  which  we 
have  already  noticed,  there  is  one  other,  that  of  infancy;  and 
the  replication  to  the  plea  of  infancy  is  a  new  promise. 

Where  the  defense  interposed  is  that  of  infancy,  and  a  new 
promise  is  relied  upon,  a  more  stringent  rule  prevails  than 
where  the  defense  is  the  statute  of  limitations.    To  sustain  an 
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action  against  a  person  of  fall  age,  on  a  promise  made  by  him 
when  an  infant,  there  must  be  an  express  ratification,  either  by 
a  new  promise  to  pay,  or  by  positive  acts  of  the  individual, 
after  he  has  been  of  age  a  reasonable  time,  in  favor  of  his  con- 
tract, which  are  of  a  character  to  constitute  as  perfect  evidence 
of  a  ratification  as  an  express  and  imequivocal  promise:  Hole  y. 
Oerrish,  8  N.  H.  374;  Merriam  v.  WiUdnSy  6  Id.  432  [25  Am. 
Dec.  472];  TJumpson  v.  Lay,  4  Pick.  48  [16  Am.  Dec.  325 J ; 
Ooodsell  V.  Myers,  3  Wend.  479. 

We  think  the  evidence  in  this  action  was  competent  to  bring 
the  case  within  the  rule  above  laid  down.  The  promise  was 
direct  to  pay,  if  the  note  was  signed;  and  from  the  evidence 
produced  a  jury  might  well  enough  find  an  absolute  promise. 
This  defense,  then,  also  fails,  and  there  must  be  judgment  on 
the  verdict. 

ADMISSIBnJT7  OF  KOTB,  BnX,  ETC.,  UNDBR  CoUNT  FOB  MOXXY  HaD  Ain> 

Received:  gee  note  to  Wells  v.  Brigkam,  62  Am,  Dec.  756;  TebbeUa  v.  Pidfe- 
ering,  51  Id.  48,  and  cases  cited  in  the  note.  In  Pa^ne  v.  Couchf  46  Id.  497i 
it  18  held  that  a  note  payable  in  specific  articles  is  admissible  under  the 
money  counts. 

Notes  Payable  im  SPEcnnc  Articles:  See  note  on  this  subject:  RoberU 
V.  BeaUy,  21  Am.  Dec.  422;  Dunman  v.  Strother,  46  Id.  97,  and  cases  cited 
in  the  note. 

Blank  Indorsement  of  Non-keootiable  Paper,  Effect  of.— In  T<t^ 
lor  V.  Larkin,  49  Am.  Dec.  119,  it  is  held  that  such  an  indorsement  is  a  mere 
authority  to  the  holder  to  fill  it  up,  but  until  this  is  done  the  legal  title  is  in 
the  payee:  See  Prentiss  v.  Dcmielson,  13  Id.  52,  and  extensive  note  55. 

Assignee  of  Non-neootiable  Chose  in  Action  does  not  acquire  legal 
title  thereto:  Beecher  v.  Buckingltam,  44  Am.  Deo.  580;  BlaneJtard  v.  Ely,  94 
Id.  250. 

Assignee  of  Chore  in  Action  mat  Sue  in  his  Own  Name  on  an  ex- 
press promise  of  debtor  to  pay  him:  See  Muir  v.  Schenck,  38  Am.  Dec.  633. 

Negotiable  Promissort  Note,  Requisites  of:  See  FroUieh  v.  Norion,  65 
Am.  Dec.  56,  and  cases  cited  in  the  note. 

Promise  by  Person  after  Majority  to  Pay  Contract  Made  nr  In- 
fancy removes  the  bar:  Hoit  v.  UnderhiU,  34  Am.  Dec  148;  and  see  the 
cases  cited  in  the  note.  See  also  S.  C,  32  Id.  380,  and  Edgerly  v.  Shaw^ 
post,  p.  349. 


Woodman  v.  Hubbabd. 

[20  NKW  HAMPtHniK.  67.] 

Contract  Made  on  Sxtxday  is  Void,  when  a  statute  forbids  it  to  bo  made 
on  that  day,  though  it  be  otherwise  lawf  uL 

Owner  Placing  his  Property  in  Hands  of  Another  to  be  used  tem- 
porarily for  an  unlawful  purpose  does  not  forfeit  his  property  in  the 
thing  thus  delivered. 
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Bailob  mat  havx  Action  won  Contebsiov  or  Injubt  of  Pbopxbtt 
Bailed,  though  the  contract  of  bailment  was  Toid,  being  made  on  Son- 
day;  for  in  such  an  action  he  claims  as  general  owner,  and  not  under 
the  contract: 

CoNVEBsiON  Consists  in  Illegal  Ck>NTBOL  of  Thing  Converted,  incon- 
sistent with  owner's  right  of  property.* 

It  is  Conversion  if  One  Hire  Horse  to  be  Driven  to  One  Place  and 
volnntarily  drive  him  to  another,  and  trover  will  lie. 

Plaintiff  can  not  Recover  in  Trover^  although  there  has  been 
Technical  Conversion,  if  his  real  and  substantial  claim  is  merely  to 
recover  damages  for  the  breach  of  an  illegal  contract. 

Dbiving  Horse  beyond  Place  fob  Which  He  was  Hibed  is  Substan- 
tial Convebsion  and  direct  injury  to  owner's  right  of  property,  and 
not  in  substance  a  mere  breach  of  the  hirer's  contract. 

Case  bj  Woodman  against  Hubbard  for  causing  the  death  of 
a  horse  let  bj  the  plaintiff  to  the  defendant,  by  unreasonable  and 
immoderate  overloading  and  driving.  In  a  second  count  the 
plaintiff  declared  in  trover  for  a  conversion  of  the  horse/  On 
a  Sunday,  the  defendant,  for  a  stipulated  price,  hired  the  horse 
to  go  from  Great  Falls  village  to  South  Berwick  village.  He 
drove  to  South  Berwick  and  thence  to  another  town  some  miles 
farther,  and  upon  the  same  day  redelivered  the  horse  to  the 
plaintiff  at  Great  Falls  village.  The  horse  soon  afterwards 
sickened,  and  on  the  next  day  died;  and  evidence  was  intro- 
duced tending  to  show  that  the  death  of  the  horse  resulted 
from  the  defendant's  unreasonable  and  immoderate  driving. 
The  defendant  contended  that  the  contract  of  hiring,  being 
made  on  Sunday,  and  for  the  purpose  of  performing  a  service 
on  that  day,  was  illegal,  and  therefore  that  the  plaintiff  could 
not  recover  under  either  coimt.  The  jury  were  instructed  that 
the  defendant  was  not  liable  under  the  first  count;  but  that  if 
he  drove  the  horse  to  a  place  beyond  that  for  which  the  horse 
was  hired,  and  if,  imder  a  fair  understanding  of  the  agreement, 
he  was  not  authorized  to  drive  the  horse  thither,  the*  defendant 
converted  the  property  when  he  drove  beyond  the  place  agreed 
upon,  and  would  be  liable  under  the  second  count.  As  to  dam- 
ages,  they  were  instructed  that  a  return  of  the  property  was  a 
mitigation  of  damages;  but  any  decrease  in  the  value  of  the 
property  caused  by  the  defendant's  driving  after  the  conversion 
should  be  deducted  from  the  sum  which  would  otherwise  have 
been  the  value  of  the  property  upon  its  return;  and  if  they 
fonnd  that  the  defendant's  driving  after  the  conversion  contrib- 
uted to  the  death  of  the  horse,  and  that  he  was  of  no  value 
when  returned,  the  measure  of  damages  would  be  the  full  value ' 
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of  the  horse  &t  the  time  of  the  conversion.  Defendant  excepted 
to  these  instructions,  and  the  verdict  being  for  the  plaintiff, 
moved  to  set  it  aside  and  for  a  new  trial. 

R.  Eastman,  for  the  plaintiff. 

Jordan  and  McCriUia,  for  the  defendant. 

By  Court,  Peblet,  J.  It  is  a  general  and  well-established 
rule  that  no  action  can  be  maintained  on  a  contract  made  in 
violation  of  law.  When  a  contract  is  made  on  Sunday,  and  the 
making  of  it  on  that  day  is  forbidden  by  statute,  the  contract 
is  void,  though  the  thing  contracted  to  be  done  may  be  lawful; 
as  in  the  case  of  a  promissory  note  to  pay  money  which  the 
maker  owes  to  the  payee.  And  a  contract  made  on  another  day 
to  do  an  act  in  violation  of  the  law  for  the  observance  of  the 
Lord's  day  would  be  void. 

The  provision  of  the  revised  statutes  on  this  subject,  chapter 
118,  section  1,  is  as  follows:  ''No  person  shall  do  any  work, 
business,  or  labor  of  his  secular  calling,  to  the  disturbance 
of  others,  works  of  necessity  and  mercy  excepted,  on  the  first 
day  of  the  week,  commonly  called  the  Lord^s  day,  nor  shall 
any  person  use  any  play,  game,  or  recreation  on  that  day,  or 
any  part  thereof." 

Whether  the  letting  of  a  horse  on  Sunday  is  necessarily  and 
in  all  cases  a  work  or  business  to  the  disturbance  of  others,  and 
whether  every  ride  or  drive  made  on  Sunday  for  mere  relaxation 
and  exercise  must  be  regarded  as  an  unlawful  recreation  within 
the  meaning  of  the  statute,  it  is  not  necessary  in  this  case  to 
decide.  The  instructions  of  the  court  to  the  jury  went  upon 
the  ground  that  the  contract  was  illegal,  and  in  this  respect  were 
sufficiently  favorable  to  the  defendant.  Was  the  other  part  of 
the  charge  correct,  in  which  the  court  instructed  the  jury  that 
if  the  defendant  voluntarily  drove  the  horse  to  a  place  beyond 
that  for  which  he  was  hired  he  was  liable  in  trover? 

If  the  owner  places  his  property  in  the  hands  of  another  to 
be  used  temporarily  for  an  unlawful  purpose,  or  in  any  unlaw- 
ful way,  though  the  contract  which  be  makes  respecting  the 
illegal  use  is  void,  he  does  not  forfeit  his  property  in  the  thing 
which  he  has  thus  delivered  to  another  on  an  illegal  contract. 
Where  the  property  is  intrusted  to  another  to  be  wholly  devoted 
and  appropriated  to  an  illegal  purpose,  perhaps  the  law  is  dif- 
ferent; as  in  the  case  where  goods  are  shipped  to  be  carried  to 
the  public  enemy. 

In  Dtoight  v.  Brewsier,  1  Pick.  51  [11  Am.  Dec.  133],  the 
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sction  was  case,  with  a  count  in  ttrover  for  a  package  of  bank 
notes  delivered  to  the  defendant  to  be  carried  from  North- 
ampton to  Springfield.  The  court,  Parker,  C.  J.,  say:  "The 
principal  ground  of  defense  to  the  action  was,  that  by  the  law 
of  the  United  States  it  was  made  unlawful  for  a  carrier  of  the 
mail  to  take  any  letter  or  packet  and  deliver  it  to  the  person  to 
whom  it  was  sent,  and  that  such  mail-carrier  was  made  liable  to 
a  penalty  for  so  doing;  that  if  it  was  unlawful  to  cany,  it  must 
be  unlawful  to  send,  and  that  no  action  could  be  maintained 
for  the  non-performance  of  an  undertaking  that  constituted  an 
offense.  The  principle  settled  is  that  a  party  to  an  unlawful 
contract  shall  not  receive  the  aid  of  the  law  to  enforce  that  con- 
tract, or  to  compensate  him  for  the  breach  of  it.  It  is  not 
easy,  however,  to  discern  how  a  party  to  such  contract,  who  be- 
comes possessed  of  the  property  of  the  other  party,  with  which 
he  is  to  do  something  which  the  law  prohibits,  can  acquire  a 
right  to  that  property.  The  contract  being  void,  the  property 
is  not  changed  if  it  remains  in  the  hands  of  him  to  whom  it 
was  committed.  If  he  has  executed  the  contract  with  it,  or  it 
has  become  forfeited  by  judicial  process,  or  if  stolen  or  lost 
without  his  fault,  he  may  defend  himself  against  any  demand 
of  the  owner  in  ordinary  cases;  but  if  he  has  it  in  his  posses- 
sion he  must  be  liable  for  the  value  of  it;  and  in  an  action  of 
trover,  with  proper  evidence  of  a  conversion,  the  plaintiff  would 
undoubtedly  prevail."  Leuris  v.  Liitlefield,  15  Me.  233,  and 
Fhalen  v.  Clark,  19  Conn.  421  [50  Am.  Dec.  253],  are  to  the 
same  point. 

The  same  general  doctrine  is  implied  in  F\ro8i  v.  HtUl,  4  N.  H. 
153;  and  we  have  seen  no  authority  which  tends  to  contradict 
the  rule  that  in  a  case  like  this,  though  the  contract  may  be 
Yoid,  the  property  in  the  thing  bailed  for  the  illegal  use  remains 
with  the  former  owner. 

The  property  in  the  horse  remained,  therefore,  in  the  plaintiff; 
and  it  would  seem  to  follow  as  a  necessaiy  conclusion  that  for 
a  direct,  substantial  invasion  of  that  right,  he  might  maintain 
the  proi>er  action  against  the  defendant  or  a  third  person.  In 
Buch  an  action  he  would  not  claim  by  or  through  the  illegal 
contract,  but  would  claim  as  the  general  owner  of  the  horse,  for 
an  injury  done  to  his  right  of  property,  which  was  antecedent 
to  the  contract,  and  not  derived  from  it,  nor  defeated  by  it. 

The  action  of  trover  is  founded  upon  property  in  the  plaintiff 
and  a  conversion  by  the  defendant.  A  conversion  consists  in 
an  illegal  control  of  the  thing  converted,  inconsistent  with  the 
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plaintiff's  right  of  property.  If  one  hire  a  horse  to  be  driven  to 
one  place,  and  volimtarilj  drive  him  to  another,  it  is  a  conver- 
sion, and  trover  will  lie:  Wheelock  v.  Wkeelvjrighi,  6  Mass.  104. 

This  is  in  accordance  with  the  law  in  other  cases,  where  the 
bailee  for  one  purpose  diverts  the  thing  bailed  to  another;  as 
where  a  carrier  uses  or  sells,  or  delivers  to  the  wrong  party,  the 
commodity  which  he  received  to  transport.  The  circumstance 
that  the  property  is  in  the  hands  of  the  bailee,  with  the  license 
of  the  owner  to  use  it  for  one  purpose,  gives  no  right  to  use  it  for 
another;  and  the  invasion  of  the  owner's  right  of  property  is  as 
complete  when  the  bailee  goes  beyond  his  license  and  duty  as  if 
the  control  over  the  property  were  usurped  without  any  bailment. 
There  can  be  no  doubt,  on  the  authorities,  that  trover  would  be 
a  proper  remedy  in  this  case,  if  the  illegality  of  the  contract  on 
which  the  defendant  took  the  horse  into  his  possession  had  not 
been  set  up  as  a  defense. 

If,  however,  though  there  has  been  in  this  case  a  technical, 
legal  conversion,  the  real  and  substantial  claim  of  the  plaintiff 
is  merely  to  recover  damages  for  the  breach  of  an  illegal  contract; 
if  he  must,  notwithstanding  the  form  of  his  action,  claim  in  fact 
by  and  through  his  contract,  he  can  not  evade  the  consequences 
of  his  illegal  act  by  adopting  a  fictitious  action,  allowed  in  or- 
dinary cases  for  the  purposes  of  the  remedy.  In  some  cases  the 
plaintiff,  for  convenience  of  his  remedy,  when  his  claim  arises 
under  a  contract,  is  allowed  to  allege  his  gravamen  in  a  criminal 
neglect  of  duty  in  the  manner  of  performing,  or  in  neglecting  to 
perform  the  contract:  Oaveit  v.  Radnidge^  3  East,  62.  But  in 
such  case,  by  varying  the  form  of  the  remedy,  the  plaintiff  can 
not  deprive  his  adversary  of  any  defense,  such  as  infancy,  which 
he  might  have  set  up  if  the  claim  had  been  made  for  a  breach 
of  the  contract:  Jennings  v.  Bundall,  8  T.  B.  336;  Oreen  v. 
Cfreenbank,  2  Marsh.  485;  S.  C,  4  Eng.  Com.  L.  496;  i^YOs  v. 
flott,  9  N.  H.  441. 

The  question,  then,  becomes  material  whether  thp  only  real 
injury  which  the  plaintiff  suffered  was  by  a  breach  of  the  contract; 
or  whether  the  driving  of  the  horse  to  another  place  was  a  sub- 
stantial invasion  of  the  plaintiff's  right  of  property. 

When  the  defendant  voluntarily  drove  the  horse  beyond  the 
limits  for  which  he  was  hired,  he  acted  wholly  without  right. 
He  then  took  the  horse  into  his  own  control,  without  any  au- 
thority cr  license  from  the  owner.  The  conversion  was  in  law 
as  complete,  the  wrongful  invasion  of  the  plaintiff's  right  of 
property  was  as  absolute,  as  if.  instead  of  driving  the  horse  a 
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few  miled  beyond  the  place  for  which  he  had  hired  him,  he  had 
detained  and  used  him  for  a  year,  or  any  other  indefinite  time, 
or  had  driven  him  to  market  and  sold  him.  If  taking  the 
wrongful  control  of  the  horse,  and  driving  him  ten  miles,  was 
not  a  substantial  conversion,  how  far  must  the  defendant  have 
driven  him?  How  long  must  he  have  detained  him?  And  what 
other  and  further  wrongful  acts  was  it  necessary  that  he  should 
do  in  order  to  make  himself  a  substantial  and  real  wrong-doer  ?  It 
would  seem  to  be  quite  clear  that  if  the  original  act,  assuming  con- 
trol over  the  horse,  was  not  a  substantial  invasion  of  the  plaint- 
iff's right  of  properly,  no  subsequent  use  or  abuse  of  the  horse  by 
the  defendant  could  make  it  so;  and  that  if  the  defendant  can 
not  on  the  facts  of  this  case  be  charged  for  the  conversion  of  the 
horse,  he  could  not  have  been  if  he  had  sold  or  willfully  de- 
stroyed him.  In  other  words,  the  plaintiff  having  delivered  the 
liorse  into  the  defendant's  hands  on  a  contract  that  was  illegal, 
but  which  nevertheless  left  the  general  property  in  the  plaintiff, 
the  defendant  may  do  what  he  will  with  the  horse,  and  the 
plaintiff  can  have  no  remedy,  because  whatever  he  does  can  be 
no  more  than  a  breach  of  his  unlawful  contract  to  return  the 
horse.  This  does  not  appear  *to  be  a  reasonable  conclusion 
The  cases  are  not  entirely  unanimous  as  to  what  acts  of  a  bailee, 
who  receives  goods  on  a  void  or  voidable  contract,  ore  sufficient 
to  make  him  liable  for  a  tortious  conversion.  The  question  has 
arisen  most  frequently  where  infancy  has  been  set  up  as  a  de- 
fense. Vasse  V.  Smith,  6  Cranch,  231 ;  Campbell  v.  Stakes,  2  Wend. 
137  [19  Am.  Dec.  561];  MiUa  v.  Graham,  1  Bos.  &  Pul.  N.  R. 
140;  Homer  v.  Thwing,  3  Pick.  492,  are  strong  authorities  to 
the  point  that  an  infant  who  receives  goods  on  a  contract,  and 
disposes  of  the  property  without  right,  is  liable  in  trover;  and 
these  cases  are  cited  and  approved  by  the  learned  chief  justice, 
in  FUls  V.  HaU,  9  N.  H.  443.  WiU  v.  Welsh,  6  Watts,  9,  and  per- 
Laps  Jennings  v.  UmidaU,  8  T.  B.  335,  must  be  regarded  as 
somewhat  in  conflict  with  these  cases.  Jennings  v.  Randall, 
however,  is  criticised  and  doubted  in  FUis  v.  EaU.  Earner  v. 
Thwing,  3  Pick.  492,  maintains  the  position  that  in  a  case  like 
this,  driving  the  horse  beyond  the  place  for  which  he  was  hired 
is  a  substantial  conversion  and  a  direct  injuiy  to  the  plaintiff's 
right  of  property,  and  not  in  substance  a  mere  breach  of  the 
defendant's  contract.  In  that  case  it  was  held  that  infancy  was 
no  defense  to  trover  for  such  a  conversion  of  a  horse.  If  the 
action  had  been  substantially  upon  the  infant's  voidable  con- 
tract, he  could  not  have  been  charged.    We  think  the  weight  of 
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authority  and  of  argument  are  very  decidedly  in  favor  of  the 
rule  dedared  in  Edmer  v.  Thwing. 

From  these  premises  the  conclusion  would  seem  to  follow  that 
trover  may  be  maintained  on  the  facts  of  this  case.  If  the 
plaintiff  made  an  illegal  contract  respecting  the  horse,  that  conr 
tract  is  void;  but  the  illegal  contract  being  for  a  temporary  use 
of  the  horse,  the  consequences  do  not  extend  to  a  forfeiture  of 
the  plaintiff's  general  right  of  property;  and  for  a  wrongful  in- 
vasion of  that  right  he  may  maintain  trover  against  the  defend- 
ant, the  bailee,  or  a  third  person.  This  is  the  doctrine  of  Duright 
V.  Brewster,  1  Pick.  51  [11  Am.  Dec.  133].  In  that  case  the 
contract  was  not  only  void,  but  illegal. 

Driving  the  horse  beyond  the  place  for  which  he  was  hired  is 
a  wrongful  invasion  of  the  plaintiff's  right  of  property,  and  a 
substantial  conversion.  In  trover  for  such  a  conversion,  the 
plaintiff's  claim  is  neither  in  form  nor  in  substance  by,  through, 
or  under  the  illegal  contract,  and  the  invalidity  and  illegality 
of  the  contract  are  no  defense  to  the  suit.  The  contract  is  no 
link  in  the  chain  of  the  plaintiff's  case;  he  shows  the  contract, 
which  was  invalid  and  illegal;  but  notwithstanding  the  contract, 
and  in  spite  of  it,  his  right  of  property  remained.  That  right 
has  been  directly  invaded  by  the  defendant's  wrongful  act,  and 
this  action  is  the  appropriate  remedy. 

In  this  case  the  defense  set  up  is  that  the  plaintiff's  contract 
was  not  merely  invalid,  as  in  the  case  of  infancy,  but  illegal; 
and  that  in  showing  the  conversion  of  the  horse,  by  driving  be- 
yond the  place  for  which  he  was  hired,  the  plaintiff  was  obliged 
to  prove  his  own  illegal  act.  It  has  been  sometimes  laid  down 
in  general  terms  that  the  plaintiff  can  not  recover,  if,  in  order 
to  make  out  his  case,  he  is  obliged  to  show  his  own  illegal  act. 
This  is  undoubtedly  the  rule  where  the  plaintiff's  illegal  act  is 
in  whole  or  in  part  the  foundation  of  his  claim.  In  the  cases 
usually  cited  as  authorities  for  this  rule,  the  plaintiff's  claim 
was  made  through  or  under  the  illegal  act:  Simpsmi  v.  Bloss,  7 
Taunt.  246;  S.  C,  2  Eng.  Com.  L.  346;  Fivaz\.  NichoUs,  2  Man. 
Q.  &  S.  500;  S.  C,  52  Eng.  Com.  L.  501.  But  where  the  wrong 
is  done  to  the  plaintiff's  property,  and  the  facts  are  connected 
with  an  illegal  contract  respecting  the  property,  which  does  not 
affect  the  plaintiff's  right  of  property,  these  cases  do  not  show 
that  he  can  not  recover,  because  he  is  incidentally  obliged  to 
prove  a  contract  which  leaves  his  right  of  property  untouched, 
and  does  not  in  its  consequences  reach  to  the  case  on  which  he 
relies.    The  illegal  act  of  the  plaintiff  is  in  the  case;  valeai 
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q^uxnJtfomy  the  question  still  remains^  What  is  its  effect  on  his 
right  to  recover? 

Phalm  V.  Clark,  19  Conn.  421  [50  Am.  Dec.  253],  which  appears 
to  have  been  a  very  well-considered  case,  is  strongly  in  point. 
The  plaintiff  in  that  case  could  not  show  his  property  in  the 
lottery  ticket,  which  was  the  subject  of  the  suit,  without  show- 
ing his  illegal  contract  with  the  defendant  respecting  the  ticket; 
yet,  as  it  appeared  when  the  illegal  contract  was  shown  that  it 
did  not  extend  to  the  plaintiff's  property  in  the  ticket,  the  court 
held  him  entitled  to  recover.  The  true  rule  is,  we  think,  stated 
in  that  ca^e  as  follows:  ''If  the  plaintiff  requires  any  aid  from 
an  illegal  transaction  to  establish  his  demand,  he  can  not  recover 
it;  or  in  other  words,  if  he  is  unable  to  support  it  without  rely- 
ing upon  an  unlawful  agreement  between  him  and  the  defend- 
ant»  lie  must  foil:"  Id.  432.  Upon  this  point  the  dissenting 
opinion  of  Ellsworth,  J.,  would  not  seem  to  weaken  the  author- 
il^  of  the  case;  for  his  dissent  was  put  on  the  ground  that  the 
fraud  of  the  defendant  was  committed  in  the  execution  of  his 
illegal  agency.  He  says:  ''The  plaintiffs  rest  and  must  rest 
their  claim  to  recover  on  fraud  in  their  agent  or  fraud  in  a  for- 
bidden agency.  The  payment  is  an  act  in  the  progress  and  con- 
Bummatiou  of  the  illegal  enterprise  against  the  laws  of  this 
state."  The  majority  of  the  court  were  of  opinion  that  the 
illegal  contract  of  the  plaintiff  was  at  an  end,  and  that  the  in- 
jury was  to  the  plaintiff's  right  of  property  in  the  ticket,  not- 
wiihstanding  the  illegal  contract  which  had  been  made  respecting 
it.  Levois  v.  LUUefield,  15  Me.  233,  and  Dwight  v.  Brewster,  supra, 
gp  to  establish  the  same  rule. 

Nor  is  the  plaintiff  obliged  to  garble  or  suppress  the  facts  of 
his  case.  When  they  aU  appear,  his  illegal  act  still  leaves  him  his 
right  of  property  in  the  horse,  and  his  remedy  for  the  conver- 
sion. It  is  not  like  the  case  of  Booth  v.  Hodgson,  6  T.  E.  405, 
which  was  a  claim  made  to  recover  premiums  paid  for  illegal 
insurances,  in  which  the  plaintiff  and  one  of  the  defendants  had 
been  jointly  concerned. 

One  case  of  high  authority  we  are  obliged  to  regard  as  in  con- 
flict with  the  conclusion  to  which  we  have  arrived,  and  that  is 
the  recent  case  of  Oregg  v.  Wyman,  4  Cush.  322,  in  the  supreme 
court,  of  Massachusetts.  The  able  and  elaborate  judgment  in 
that  case,  and  the  great  respect  due  to  all  the  decisions  of  that 
court  have  caused  the  principal  hesitation  which  we  have  felt  in 
holding  that  the  present  action  could  be  maintained.  We 
understand  the  decision  in  Oregg  v.  Wyman  to  be  put,  in  the 
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first  place^  upon  the  ground  that  the  daim  of  the  plaintiff^ 
though  in  form  for  a  tort,  was  in  substance  to  recover  damages 
for  the  breach  of  tjhe  illegal  contract.  This  position  does  not  ap- 
pear to  be  veiy  confidently  maintained,  and  would  seem  to  be 
entirely  inconsistent  with  the  case  of  Homer  ▼.  Thtoing,  3  Pick. 
492,  decided  in  the  same  court.  If  the  cases  are  to  be  regarded 
as  in  conflict,  we  prefer  the  rule  of  Homer  v.  Thwing, 

The  other  ground  is,  that  the  plaintiff  could  not  prove  his 
case,  without  showing  the  illegal  contract  by  which  the  horse 
went  into  the  defendant's  hands;  that  he  could  not  show  the 
conversion  of  the  horse  by  driving  beyond  the  place  for  which 
he  was  hired,  without  showing  the  terms  of  the  illegal  contract; 
and  therefore,  as  he  was  obliged  to  show  his  own  illegal  act  on 
making  out  his  case,  he  can  not  recover. 

Granting  that  in  order  to  show  the  wrongful  act  of  the  de- 
fendant, upon  which  he  relied,  the  plaintiff  was  obliged  to  prove 
that  he  had  made  an  illegal  and  void  contract  and  violated  the 
law,  the  question  still  recurs  and  remains,  whether  the  conse- 
quences of  his  illegal  act  affect  his  right  of  properly  in  the 
horse,  and  whether  the  defendant's  act  was  a  direct  injury  to 
that  right,  or  only  in  substance  a  breach  of  the  illegal  contract. 
The  general  property  remained  in  the  plaintiff.  That  does  not 
seem  to  be  anywhere  denied,  and  is  the  express  doctrine  of 
Dvnghi  v.  Brewster^  and  is  necessarily  involved  in  Phalen  v. 
Clark  and  Lewis  v.  LUUefield.  It  would  not  seem  to  follow  as  a 
legal  or  a  logical  consequence,  that  because  the  plaintiff  had 
made  an  illegal  contract  respecting  the  horse,  which  still  left  the 
property  in  him,  that  though  the  illegal  contract  necessarily 
appeared  in  the  plaintiff's  proof  of  a  direct  and  substantive  in- 
jury to  his  property,  no  recovery  could  be  had.  The  illegal 
contract  appears  in  the  case;  the  plaintiff  has  violated  the  law, 
and  the  contract  is  void.  What  then  ?  The  plaintiff's  property 
in  the  horse  still  remains.  Was  the  act  of  the  defendant  with- 
in the  limits  and  scope  of  the  contract,  and  a  mere  breach  of  it  ? 
If  60,  he  is  not  liable.  But  if  the  act  was  not  covered  by  the 
contract,  and  done  within  it  and  under  it,  but  was  a  direct,  vol- 
untary wrong  to  the  plaintiff's  right  of  property,  he  may  recover. 
The  reasoning  of  the  court  in  Gregg  v.  Wyman  is  quite  conclusive 
to  show  that  the  plaintiff,  having  absolute  power  over  hia  own 
property,  and  having  delivered  it  to  the  defendant,  the  plaintiff 
can  never  show  that  the  defendant  has  done  any  wrong  to  his 
right  of  property  without  showing  the  contract  on  which  it  wa» 
delivered.    So  if  the  defendant  should  refuse  to  deliver  the  horse 
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on  demand,  or  should  sell  him  or  destroy  him,  it  would  in  none 
of  these  cases  appear  that  any  wrong  had  been  done  to  the  plaint- 
iff until  he  showed  the  contract,  and  that  the  act  of  the  de- 
fendant was  not  under  and  within  it.  Whether  the  horse  was 
delivered  on  a  sale  to  the  defendant,  or  on  an  agency  to  sell, 
would  not  appear  without  evidence  of  the  contract.  It  necessa- 
rily follows  from  this  view  of  the  case,  that  a  man  is  wholly 
without  remedy  for  any  injury  that  may  be  done  to  the  horse 
he  lets  on  Sunday,  in  violation  of  law,  if  the  necessity  of 
showing  his  illegal  contract  will  preclude  his  recovery. 
Though  the  property  is  conceded  to  remain  in  the  plaintiff,  he 
has  no  remedy  to  enforce  his  right,  because  he  can  not  show  it 
without  showing  the  illegal  contract  of  letting.  And  in  all  the 
numerous  cases  where  horses  are  illegally  let  on  Sunday,  the 
hirer  might  with  perfect  impunity  retain  or  sell  them.  This 
appears  to  us  to  be  pushing  the  application  of  a  well-settled 
principle  to  an  imnecessary  and  extravagant  length,  not  re- 
quired nor  warranted  by  the  general  current  of  the  authorities. 
We  are  of  opinion  that  the  instructions  of  the  court  were  cor- 
rect, and  that  there  must  be  judgment  on  the  verdict. 

We  do  not  understand  that  we  are  by  this  decision  infringing 
upon  the  rule  that  no  action  can  be  maintained  on  a  contract 
made  in  violation  of  law;  we  mean  to  leave  that  principle  whoUy 
untouched;  but  are  of  opinion  that  it  does  not  reach  to  this  case. 


Validitt  ov  Ck>NTaACTS  Mads  on  Sunday:  See  Moore  v.  KendaU^  52  j 
Dec  145,  and  note  citing  prior  cases. 

OoNVXRSiON,  What  Constitutbs:  See  MaxweU  v.  Harrison^  52  Am.  Deo. 
385,  and  cases  cited  in  the  note;.  Harher  v.  DemeiU,  Id.  670,  and  note. 

Tbover  Lies  whkn  Rioht  ov  Pbopkbtt  and  Possession  are  United  in 
the  plaintiff  at  the  time  of  the  conversion:  Brazier  v.  Ansley,  51  Am.  Deo. 
408;  Donley  v.  Sector,  50  Id.  242,  and  note  citing  prior  cases. 

Contracts  in  Violation  of  Law  are  not  Entorobable:  Ohio  L,  I,  A 
T.  Co.  V,  Merchants*  etc.  Co.,  53  Am.  Dec  742,  and  note;  Spalding  v.  Prett- 
ion,  50  Id.  6S;  Morgan  t.  Oroff,  49  Id.  273,  and  note. 

Using  Bailed  Property  Ck>NTRARY  to  Agreement  Renders  Bailee 
LiABi^R  for  loss  or  injury  thereof,  although  he  used  due  care:  De  ToUenert  v. 
FulUr,  12  Am.  Dec  610,  and  note.  He  may  maintain  trover  for  the  prop- 
erty bailed:  Swift  v.  Moaeley,  33  Id.  197,  which  was  a  case  where  the  bailee 
sold  the  property  hired.  So  where  an  omnibus  hired  for  use  only  in  a  par- 
ticular place  is  driven  with  a  heavy  load  to  a  different  place,  and  damaged 
•o  as  to  require  repairs:  Hart  v.  SHnner^  42  Am.  Deo.  500,  and  note. 

The  principal  case  is  cited  in  Way  v.  Foster,  1  Allen,  409.  In  that  case 
tlie  plaintiff  admitted  that  the  case  was  not  distinguishable  from  Oregg  v. 
Wyman^  4  Cush.  322,  but  asked  that  the  court  reconsider  the  question  there 
decided,  since  this  case  had  been  reviewed  and  denied  to  be  law  in  the  prin- 
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cipal  case,  but  the  ooart  refnaed  to  reyerae  Oregg  v.  Wyman,  on  the  ground 
that  it  WM  the  general  doctrine  that  conrta  of  law  will  not  permit  a  party  to 
prove  his  illegal  acts  in  order  to  establish  his  case,  and  held,  in  accord  with 
Or^ffg  T.  H'pyum,  and  contrary  to  the  principal  case,  that  the  plaintiff  could 
not  recover  for  injnries  resulting  from  immoderate  driving  of  a  horse  let  on 
the  Lord's  day.  But  in  Hall  v.  Corcoran,  107  Mass.  252,  Oregg  v.  Wyman  is 
overruled  by  a  unanimous  court,  and  the  rule  of  the  principal  case,  that  a  de- 
fendant is  liable  for  a  conversion  of  a  horse  hired  on  the  Lord's  day,  was 
adopted.  Before  this,  however,  it  had  been  said,  in  Phiila,  etc  B,  Co,  v. 
FhilcL  etc  tiUwn  Tow-boat  Co.,  23  How.  218,  that  the  Massachusetto  cases 
which  did  not  allow  a  plaintiff  to  recover  for  a  tort  arising  out  of  a  contract 
made  on  Sunday  depended  on  the  peculiar  legislation'and  customs  of  that  state 
more  than  upon  any  general  principles  of  justice  and  law,  and  the  principal 
case  was  referred  to.  In  Cotton  v.  SharpHetn^  14  Wis.  229,  the  reasoning  of 
the  principal  case  was  preferred  to  that  of  Oregg  v.  Wyman,  The  principal 
case  is  cited  in  Sutton  v.  Town  <if  Wawoatosa,  20  Id.  20,  to  the  point  that  a 
defendant  can  not  exonerate  himself  or  claim  immunity  from  the  oonsequeotjes 
of  his  own  tortious  act,  voluntarily  or  negligently  dohe  to  the  plaintiff,  on 
the  ground  that  the  plaintiff  has  been  guilty  of  some  other  and  independent 
wrong  or  violation  of  the  law.  Such  a  set-off  of  independent  torts  is  not 
permissible.  See  also  PhOa.  etc  B.  Co.  v.  PMla,  etc  Steam  Tow-boai  Co., 
23  How.  218.  In  Welch  v.  ffeston,  6  Gray,  005,  the  court  cites  the  principal 
case,  to  the  point  that  a  party  can  not  recover  damages  if  in  order  to  do  so 
he  must  depend  upon  an  illegal  agreement  to  which  he  is  a  party,  but  held 
that  this  principle  did  not  go  so  far  as  to  render  each  of  two  persons  engaged 
in  the  same  unlawful  enterprise  irresponsible,  during  its  oontinuanoe,  for 
willful  injuriea  done  to  the  property  of  the  other. 


WiLLSON  V.  WiLLSON. 

[36  NKW  HlVTClQBB,  929.] 

Damaobb  won  Brbaoh  of  Covzna2tts  of  SEZSur,  for  quiet  enjoyment,  of 
good  right  to  oonvey,  and  of  warranty  can  not  exceed  the  amount  of  the 
oonsideration  of  the  conveyance,  with  interest  thereon  and  the  costs  of 
the  suit  attending  the  eviction;  and  where  the  grantee's  loss  has  been 
actually  less,  he  is  limited  to  the  amount  of  injury  sustained. 

Xjicbkaskd  Valub  of  Land  fbom  Risb  ix  Valub  ok  Impbovemxnts  can  not 
be  recovered  as  damages  in  an  action  for  the  breach  of  covenants  of 
seisin,  for  quiet  enjoyment,  of  good  right  to  convey,  and  of  warranty. 

Damaobs  fob  Brbach  of  Covenant  against  Incitmbbancbs  can  not  Ex- 
ceed the  amount  paid  by  the  grantee  to  extinguish  the  incumbrance, 
with  compensation  for  his  trouble  and  expenses. 

Only  Nominal  Damaobs  fob  Bbsach  of  Ck>VBNANT  against  Inoumbbancbb 
can  be  recovered  if  the  incumbrance  is  still  contingent  and  no  injury  has 
been  sustained  by  the  plaintiff. 

Whebb  Incuhbbance  is  Changed  into  Title  Adyebse  and  Indefeasiblk» 
grantee  in  action  for  breach  of  covenant  against  incumbrances  may 
recover  as  damages  the  amount  paid  for  the  land,  with  interest. 

Obaktee  in  Action  fob  Bbeaoh  of  Covenant  against  Inoumbbange\ 
wboy  though  out  of  possession,  can  obtain  the  land  by  payment  of  m 
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oerUin  sum,  can  recover  that  tum  only,  as  otherwise  he  might  recover 
the  consideration  money,  and  then  obtain  the  estate  by  the  payment  of  a 
smaller  sum. 

Default  Admits  Gausb  of  AcnoK  and  Material  and  Traysbsablb  Aver- 
ments, bnt  not  the  amount  of  damages. 

After  Default  m  Action  of  Covenant  Defendant  mat  Inteoduob  Evi- 
dence tending  to  prove  an  adjustment  or  payment  of  the  damages. 

Kew  Hamfshibe  Statute  Providing  that  upon  Default  of  Pabtt  judg- 
ment shall  be  rendered  against  him  for  such  damages  as,  upon  inquiry, 
the  plaintiff  shall  appear  to  have  sustained,  contemplates  the  reception 
of  evidence  upon  the  question  of  damages  after  a  defaults 

Covenant  by  Jane  Willson  against  John  Willson  to  recover 
damages  for  an  alleged' breach  of  covenants  contained  in  a  con- 
veyance of  land  madQ  by  the  defendant  to  plaintiff  and  her  hus- 
band, since  deceased.  After  answer,  the  action  was  defaulted. 
And  after  default,  the  defendant  moved  to  be  heard  on  the  ques- 
tion of  damages.  The  consideration  recited  in  the  deed  was 
six  hundred  dollars.  The  defendant  offered  evidence  of  an  ad- 
justment and  payment  or  part  payment  of  the  damages  made 
by  the  defendant  to  plaintiff's  husband,  Stephen  Willson. 
The  payment  consisted  of  an  agreement  that  a  note  amounting 
to  about  six  hundred  dollars,  held  by  the  defendant  against 
Stephen,  should  be  to  the  extent  of  its  amount  a  discharge  of 
the  damages.  This  evidence  was  objected  to  as  inadmissible 
after  default.  The  rule  of  damages  was  also  in  question.  The 
parties  agreed  to  submit  these  questions  to  this  court  for  de- 
cision, and  stipulated  that  upon  their  determination  the.  default 
be  stricken  out,  and  judgment  rendered  in  accordance  there- 
with. 

Bellowa,  for  the  plaintiff. 

Cooper,  for  the  defendant. 

By  Court,  Gilchbist,  C.  J.  In  relation  to  the  rule  of  dam- 
ages in  covenants  like  those  in  the  present  case,  it  is  to  be  no- 
ticed that  here  there  is  no  allegation  of  fraud,  nor  is  the  matter 
complicated  by  the  fact  that  the  consideration  actually  paid  is 
different  from  that  expressed  in  the  deed.  The  conveyance  con- 
tains five  covenants:  of  seisin,  for  quiet  enjoyment,  of  good 
right  to  convey,  of  general  warranty,  and  of  warranty  against 
incumbrances.  Does  the  same  rule  of  damages  apply  upon  a 
breach  of  each  of  these  covenants?  Are  the  damages  in  each 
case  of  such  a  different  nature  that  one  rule  is  not  applicable  to 
all?  and  if  so,  what  reason  exists  for  the  distinction?  These 
questions  necessarily  arise  upon  the  case  before  us. 

Ax.  Dao.  Toi«.  LTD— 21 
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"  There  has  been  but  little  conflict  in  the  decisions  in  this 
country  as  to  the  true  rule  of  damages  upon  a  breach  of  the 
coTcnant  of  seisin.  It  is  important  Uiat  there  should  be  a  cer- 
tain measure  of  damages,  and  that  their  extent  should  be 
limited.  A  rule  rigid  in  limiting  the  plaintiff  to  a  definite  sum 
in  one  class  of  cases,  but  flexible  and  yielding  to  equitable  con- 
siderations in  cases  of  apparent  hardship,  can  not  be  applied  in 
practice  without  incurring  the  danger  of  committing  great  in- 
justice. The  judgment  of  the  supreme  court  of  New  York,  in 
the  case  of  Pitcher  v.  Livingston,  4  Johns.  1  f4  Am.  Dec.  229], 
has  recommended  itself  to  other  tribunals  by  the  simple  and  safe 
rule  it  established,  and  by  the  good  sense  of  its  reasoning.  In 
that  case  an  action  was  brought  to  recoTer  damages  for  a  breach 
of  the  coTenant  of  seisin,  and  for  quiet  enjoyment.  It  was 
held  that  the  plaintiff  was  entitled  to  recover  as  damages  only 
the  amount  of  the  consideration  expressed  in  the  deed,  with  the 
interest  thereon,  and  the  costs  of  the  suit  attending  the  evic- 
tion. Yan  Ness,  J.,  said  that  the  covenant  of  seisin  which  re- 
lated to  the  title  was  the  principal  and  superior  covenant,  to 
which  the  covenant  for  quiet  enjoyment,  which  went  to  the 
possession,  was  inferior  and  subordinate,  and  that  no  case 
could  occur  where  the  grantee  could  recover  a  greater  amount 
in  damages  for  the  breach  of  the  latter  than  of  the  former. 
The  opinion  of  Spencer,  J.,  was,  that  under  the  covenant  for 
quiet  enjoyment,  the  plaintiff  might  recover  the  value  of  the 
improvements  he  had  made  upon  the  premises.  The  reasoning 
both  of  Kent,  C.  J.,  and  of  Van  Ness,  J.,  was,  that  there  was  u 
strong  analogy  between  the  covenant  for  quiet  enjoyment  and 
the  ancient  covenant  of  warranty,  and  that  as  in  the  latter  the 
satisfaction  recovered  in  land  was  to  be  equivalent  to  the  valuo 
of  the  lands  granted  as  it  existed  at  the  time  when  the  cov- 
enant was  made,  the  court  was  bound  to  adopt  a  con^espondent 
rule  when  satisfaction  was  sought  to  be  recovered  in  money  in 
a  personal  action  on  the  covenant  for  quiet  enjoyment.  Kent, 
C.  J.,  said  that  it  was  a  necessary  consequence  of  the  judgment 
of  the  court  in  the  case  of  Stoats  v.  Ten  Eyck,  3  Cai.  Ill  [2  Am. 
Dec.  254],  that  the  increased  value  of  the  land  could  not  be 
recovered  under  either  of  those  covenants;  that  when  the  cove- 
nant for  quiet  enjoyment  followed  a  covenant  of  seisin  in  the 
same  deed,  the  intent  of  the  instrument  taken  together  ap- 
peared manifestly  to  be  that  the  one  covenant  was  merely 
auxiliary  to  the  other,  as  the  one  covenant  related  to  the  title, 
and  the  other  to  the  future  enjoyment  of  that  title;  that  the 
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coTenant  for  quiet  enjoyment  respected  the  iKMMeBsion  merely, 
and  it  would  seem  to  be  unreasonable  and  veiy  inconsistent 
for  the  plaintiff  to  recover  under  one  covenant  the  whole  value 
of  the  estate  as  it  was  intended  to  be  conveyed,  and  under  an- 
other covenant  in  the  same  deed  distinct  and  increased  dam- 
ages, because  he  was  not  permitted  to  enjoy  that  estate;  that 
there  was  no  precedent .  to  authorize  any  greater  recovery  under 
the  covenant  for  quiet  enjoyment  than  under  the  covenant  of 
seisin;  that  the  universal  silence  in  the  books  on  a  point  which 
BO  frequently  gave  occasion  for  litigation  was  a  strong  argu- 
ment to  prove  that  no  such  rule  existed  as  that  contended  for 
by  the  plaintiff,  and  that  the  intention  of  the  covenant  of  seisin, 
as  uniformly  expounded  in  the  English  law,  was  only  to  indem- 
nify the  grantee  for  the  consideration  paid. 

Whatever  expectations  of  a  rise  in  the  value  of  the  land  pur- 
chased may  exist  must  be  confined  to  the  purchaser.  They  do 
not  constitute  an  element  of  the  bargain.  The  contract  looks 
to  the  land  only,  and  its  price,  and  to  those  matters  it  should 
be  confined.  Such  seems  to  be  the  substance  of  the  reasoning 
of  the  court. 

In  the  case  of  Bender  v.  Fromberger^  4  Dall.  436,  the  action 
was  on  the  covenant  of  seisin  and  of  good  right  to  convey. 
The  standard  of  damages  upon  a  breach  of  the  latter  covenant 
was  stated  in  the  well-considered  opinion  delivered  by  Tilghman, 
G.  J.,  to  be  '*  the  value  of  the  land  at  the  time  of  making  the 
contract." 

In  Massachusetts,  the  damages  upon  a  breach  of  the  covenant 
of  good  right  to  convey  are  the  consideration  paid  and  interest: 
Marsion  v.  Hobbs,  2  Mass.  433  [3  Am.  Dec.  61];  Smith  v.  Strong, 
14  Pick.  128. 

Although  the  rule  of  damages  upon  the  breach  of  the  covenant 
of  seisin  has  been  established  in  this  state,  we  have  referred  to 
other  decisions  upon  this  point  because  they  have  an  incidental 
bearing  on  considering  the  question  of  the  damages  upon  a 
breach  of  the  covenant  of  good  right  to  convey. 

It  is  said  by  Green,  J.,  in  the  case  of  Moody  v.  LeaviUy  2  N. 
H.  174,  that  the  price  paid  for  the  land  is  the  measure  of  dam- 
ans in  an  action  on  the  covenant  of  seisin.  In  the  <2ase  of  Ela 
V.  Card,  Id.  175  [9  Am.  Dec.  46],  it  was  held  that  where  the 
covenant  was  broken  as  to  part  of  the  land  conveyed,  the  measure 
of  damages  will  be  such  a  proportion  of  the  purchase  money  and 
interest  as  the  value  of  that  part  bears  to  the  value  of  the  land 
conveyed.     That  the  price  paid  is  the  measure  of  damages  ap« 
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I)ears  also  from  the  case  of  Morse  v.  ShaUitck,  4  Id.  229  [17  Am. 
Dec.  419],  And  in  the  case  of  Parker  v.  Broum,  16  Id.  188, 
it  was  held  that  the  meastue  of  damages  for  a  breach  of  the 
covenant  of  seisin  is  the  yalne  of  the  land  at  the  time  of  the 
conveyance. 

The  covenant  of  good  right  to  convey  has  been  called  synony- 
mous ivith  the  covenant  of  seisin;  it  certainly  follows  as  a  neces- 
sary consequence  that  a  person  who  is  seised  has  a  right  to  con- 
vey the  estate  of  which  he  is  so  seised:  Eickeri  v.  Snyder^  9  Wend. 
422.  The  line  which  separates  the  damages  in  the  different 
covenants  is  sometimes  rather  indefinite,  but  still  the  more  in- 
telligible mode  will  be  to  consider  them  separately  as  far  as 
practicable.    - 

The  two  covenants  are  said  to  be  synonymous  in  the  case  of 
WUlard  v.  TwitcheU,  1  N.  H.  177.  Where  no  land  passes  by  the 
defendant's  deed  to  the  plaintiff,  he  has  lost  no  land  by  the 
breach  of  these  covenants;  he  has  lost  only,  the  consideration  he 
has  paid  for  it.  This  he  is  entitled  to  recover,  with  interest: 
BicJtford  v.  Page,  2  Mass.  455,  461;  Chapel  v.  BuU,  17  Id.  213; 
JerihinB  v.  Hopkins,  8  Pick.  346. 

But  where  the  grantee's  loss  has  been  actually  less,  he  has 
been  limited  to  the  amount  of  injury  sustained.  Where  the 
grantee  purchased  in  an  outstanding  paramount  title,  as  he  had 
been  all  the  time  in  possession,  he  was  allowed  to  recover  only 
the  amount  paid  to  perfect  the  title,  with  interest  from  the  time 
of  payment:  Spring  v.  Chase,  22  Me.  502  [39  Am.  Dec.  595]. 
Where  the  defendant,  being  tenant  for  life  with  renudnder  over, 
conveyed  with  a  covenant  of  seisin  in  fee,  in  an  action  on  this 
covenant,  the  plaintiff,  having  been  in  possession  from  the  time 
of  the  conveyance,  was  allowed  to  recover  only  the  consideration 
paid,  without  interest,  deducting  therefrom  the  value  of  the  life 
estate :  Tanner  v.  Livingston,  12  Wend.  83.  So  where  the  grantor 
was  not  seised  at  the  execution  of  the  deed,  but  subsequently 
acquired  a  title  which  inured  to  the  grantee  by  estoppel,  he  not 
having  been  disturbed  in  his  possession,  it  was  held  that  he  could 
recover  nominal  damages  only:  Baxter  v.  Bradbury,  20  Me.  260 
[37  Am.  Dec.  49].  The  court  said  that  the  rules  established  to 
determine  the  measure  of  damages  have  been  framed  with  a  view 
to  give  the  party  entitled  a  fair  indemnity  for  the  damages  he 
has  sustained.  So  the  defendant  may  show  in  reduction  of  dam- 
ages that  the  part  to  which  there  was  no  title  was  included  in 
the  deed  by  mistake,  and  that  no  consideration  was  paid  for  it.* 
Bams  T.  Learned,  6  N.  H.  264.    But  whether  the  covenant  ol 
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good  light  to  conyey  is  or  is  not  strictly  synonymous  in  all  cases 
vith  the  covenant  of  seisin,  all  the  authorities  concur  in  apply- 
ing the  same  rule  of  damages  in  both  cases. 

As  to  the  covenant  against  incumbrances,  it  is  said  by  Parker, 
O.  J.,  in  the  case  of  Loomis  t.  Bedel^  11  N.  H.  87,  that  where  the 
grantee  has  extinguished  the  incumbrance  he  can  recover  no 
greater  sum  than  the  amount  paid,  with  compensation  for  his 
trouble  and  expenses.  And  there  are  authorities  which  hold 
that  he  can  not  recover  even  the  amount  thus  paid,  where  it  ex- 
ceeds the  consideration  money  and  interest:  Dimmick  v.  Lock- 
woody  10  Wend.  142.  The  rule  of  damages  varies  from  a  nom- 
inal sum  to  the  consideration  money  and  interest,  and  it  is 
impossible  to  apply  a  rule  which  shall  comprehend  all  cases  of 
damages  arising  from  the  existence  of  an  incumbrance.  To  a 
certain  extent,  however,  the  cases  may  be  classified,  and  then 
the  rule  of  damages  is  simple  and  easy  of  application. 

It  seems  to  be  well  settled  that  if  the  incumbrance  is  still 
contingent,  and  no  injury  has  been  sustained  by  the  plaintiff, 
he  can  recover  only  nominal  damages:  Delavergne  v.  Norris,  7 
Johns  358  [5  Am.  Dec.  281];  Stanard  v.  Eldridge,  16  Id.  255; 
Baldwin  v.  Mann,  2  Wend.  399  [20  Am.  Dec.  627];  Jenkins  v. 
Hopkins,  8  Pick.  350;  Lefingwell  v.  Elliot,  Id.  455  [19  Am. 
Dec.  343];  IkfU  v.  Adams,  Id.  547;  Brooks  v.  Moody,  20  Id. 
474. 

Where  the  incumbrance  has  been  removed,  the  general  rule 
in  Massachusetts  fixes  the  damages  at  the  amount  paid  to  re- 
move the  incumbrance.  The  court  say:  **  The  rule  is  that  for 
such  incumbrances  as  a  covenantee  can  not  remove,  he  shall  re- 
ceive a  just  compensation  for  the  real  injury  resulting  from  the 
incumbrance:"  Baichdder  v.  Slurgis,  3  Cush.  201.  Where  the 
incumbrance  is  changed  into  a  title  adverse  and  indefeasible, 
the  plaintiff  is  entitled  to  recover  the  money  he  has  paid  for  the 
land,  with  interest.  In  such  case  the  estate  conveyed  is  entirely 
defeated,  and  the  purchaser  can  not  remove  the  incumbrance, 
nor  can  he  enter  upon  and  enjoy  the  land,  and  it  would  be  idle 
to  require  him  to  purchase  it  in  order  that  he  might  be  entitled 
to  his  damages  for  the  breach  of  the  covenant  against  incum- 
brances. Indeed,  such  a  state  of  facts  comes  very  near  proving 
an  actual  eviction,  and  falls  short  of  it  only  because  there  has 
been  no  actual  possession  by  the  grantee  so  that  he  can  be 
evicted:  Jenkins  v.  Hopkins,  8  Pick.  349.  The  case  of  Chapel 
T.  BuM,  17  Mass.  221,  decided  that  where  a  tenant  in  common 
sold  his  purpart,  covenanting  against  incumbrances,  while  pro- 
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ceedings  in  pariitioa  were  pending,  and  the  land  was  exposed 
to  auction  bj  the  sheriff  and  sold,  there  was  a  breach  of  the 
covenant  against  incumbrances,  and  that  the  measure  of  dam- 
ages was  the  consideration  money  and  interest.  It  is  said  by 
the  court  in  Jenkins  v.  Hopkins,  that  the  principle  which  consti- 
tutes a  difference  between  the  case  of  Ohapel  v.  BuU  and  the 
coses  in  which  it  has  been  held  that  for  a  breach  of  the  coTe- 
nant  against  incumbrances,  nominal  damages  only  can  be  recov- 
ered unless  the  incumbrance  has  been  removed,  is,  that  in  the 
latter  case  the  plaintiff  is  in  possession  of  the  estate,  is  undis- 
turbed in  the  enjoyment  and  may  remain  so;  whereas  in  the 
former  case  the  plaintiff  is  not  in  possession,  nor  can  he  enter 
without  being  a  trespasser  upon  one  who  has  the  title,  and  who 
is  preoumed  to  be  in  possession  according  to  his  title. 

But  where  such  circumstances  exist  as  enable  the  plaintiff, 
although  out  of  possession,  to  obtain  it  by  the  payment  of  a 
certain  sum,  he  can  recover  that  sum  only,  as  otherwise  he  might 
recover  the  consideration  money,  and  then  obtain  the  estate 
by  the  payment  of  a  smaller  sum:  Tufts  v.  Adams,  8  Pick.  549. 
In  this  case,  the  land  was  incumbered  by  a  mortgage,  and 
Parker,  C.  J.,  said  that  it  appeared  reasonable  that  the  proper 
rule  of  damages  should  be  to  give  the  amount  due  upon  the 
mortgage,  with  the  costs  of  the  suit  upon  the  mortgage  against 
the  plaintiff,  and  thus  he  will  be  enabled  to  redeem  the  lands 
from  the  funds  of  the  defendant.  If  he  should  not  redeem,  bat 
suffer  the  equity  to  be  foreclosed,  then  if  there  shall  be  any 
loss  he  will  have  no  right  to  complain.  In  the  case  of  While  v. 
Whitney,  3  Met.  89,  it  was  said  by  the  court  that  where  there 
is  a  paramount  title  by  an  outstanding  mortgage  very  small  in 
amount  in  comparison  with  the  value  of  the  estate,  it  would  be 
plainly  for  the  interest  of  the  ovmer  and  holder  of  the  equity 
of  redemption  to  redeem.  In  such  case  it  would  be  quite  un- 
reasonable to  hold  that  the  covenantee  on  such  an  eviction 
should  recover  damages  to  the  full  value  of  the  estate. 

So  far  as  a  party  can  be  indemnified  by  applying  a  general 
rule  to  cases  arising  under  this  covenant,  it  would  probably  be  as 
little  productive  of  injustice  to  adopt  as  the  measure  of  damages 
the  sum  paid  to  remove  the  incumbrance,  where  it  did  not  ex- 
ceed the  consideration  money  and  interest.  The  damages 
sliould  be  proportioned  to  the  actual  loss  stated  in  the  declara- 
tion and  proved.  It  is  held  in  New  York  that  the  purchaser 
can  not  recover  beyond  the  consideration  and  interest  and  costs  : 
Dimmick  v.  Lockwood,  10  Wend.  142. 
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lu  actions  arising  upon  the  coTonants  of  warranty  and  for  quiet 
enjoyment,  it  has  been  held  by  high  authority  that  the  plaintiff  is 
entitled  to  recover  the  value  of  the  land  only  at  the  time  of  the 
purchase :  SUiais  v.  Ten  Eyck,  3  Cai.  Ill  [2  Am.  Dec.  254].  Kent, 
0.  J.,  said  that  the  rule  at  common  law  on  a  warranty  on  a  writ 
of  warranlia  chartcB  was  that  the  demandant  recovered  in  com- 
pensation only  for  the  land  at  the  time  of  the  warranty  made, 
and  that  he  did  not  find  that  the  law  had  been  altered  since  the 
introduction  of  personal  covenants.  In  the  United  States  the 
two  covenants  are  treated  as  synonymous,  with  some  exceptions; 
and  the  measure  of  damages  is  the  same  in  both.  But  upon 
the  question,  what  shall  be  the  measure  of  damages,  there  is 
much  conflict  among  the  authorities.  If  we  treat  these  cov- 
enants as  similar  in  principle  to  the  ancient  warranty,  where 
the  warantee  recovered  of  the  warrantor  lands  whose  value  was 
computed  as  at  the  time  of  the  warranty,  we  shall  be  limited 
by  the  consideration  and  interest.  But  if  we  consider  the  cov- 
enants as  contracts  of  indemnity,  we  shall  open  up  the  question 
whether  the  plaintifl'  should  recover  for  the  increased  value  of 
the  premises  consequent  upon  a  rise  in  price  of  the  property,  or 
upon  the  improvements  made  upon  the  land  since  the  date  of 
the  deed. 

The  value  of  the  land  at  the  time  of  the  eviction  is  the  meas- 
ure of  damages,  in  Connecticut:  Sterling  v.  Peet,  14  Conn.  245; 
in  Vermont:  Park  v.  Bates,  12  Vt.  387  [36  Am.  Dec.  347];  and 
in  Massachusetts:  Oore  v.  Braeier,  3  Mass.  523  [3  Am.  Dec.  182] ; 
While  V.  Whitney,  3  Met.  89;  and  in  Maine:  Edrdy.v.  Nelson,  27 
Me.  525.  The  decision  in  Oore  v.  Brazier  was  said  there  to  be 
"conformable  to  principles  of  law  applied  to  personal  cov- 
enants broken,  to  the  ancient  usages  of  the  state,  and  the  de- 
cisions of  our  predecessors,  supported  by  the  practice  of  the 
legislature."  i 

In  this  state,  the  question  whether  the  measure  of  damages 
should  be  the  value  of  the  land  at  the  time  of  the  ouster  or  at 
the  time  of  the  purchase  has  been  discussed  to  some  extent,  but 
left  unsettled:  Loomis  v.  Bedel,  11  N.  H.  87. 

In  New  York,  in  the  case  of  Stoats  v.  Ten  Eyck,  3  Car.  Ill  [2 
Am.  Dec.  254],  it  was  held  that  under  the  covenant  for  quiet 
enjoyment,  the  plaintiff  was  not  entitled  to  recover  any  damages 
on  account  of  the  increased  value  of  the  land.  In  the  subse- 
quent case  of  Pitcher  v.  Livingston,  4  JcaTtS.  1  [4  Am.  Dec.  229], 
the  same  doctrine  is  reaffirmed.  Yaa  Ness,  J.,  says  that  "one, 
and  perhaps  the  principal,  reason  why  the  increased  value  of  the 
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land  itself  can  not  be  recovered  is  because  the  coTcnant  can  not 
be  construed  to  extend  to  anything  beyond  the  subject-matter 
of  it,  that  is,  the  land,  and  not  to  the  increased  value  of  it  sub- 
sequently arising  from  causes  not  existing  when  the  covenant 
was  entered  into;"  and  that  for  the  same  reason  the  covenantee 
ought  not  to  recover  for  the  improvements;  also,  that  if  the  in- 
crease of  value  ought  to  be  taken  into  view,  by  p&rity  of  reason- 
ing it  would  be  proper,  and  what  would  be  required  by  a  just 
reciprocity,  to  take  into  consideration  any  contingent  diminu- 
tion of  value,  which  was  never  heard  of.  He  further  says,  that 
when  the  deed  contains  both  the  covenant  of  seisin  and  for 
quiet  enjoyment,  and  there  is  an  eviction  occasioned  by  a  total 
want  of  title  in  the  grantor,  upon  the  other  doctrine,  if  the 
pi*operty  at  the  time  of  eviction  be  worth  one  half  of  the  con- 
sideration and  interest,  the  grantee  may,  notwithstanding,  upon 
the  covenant  of  seisin  recover  the  whole  consideration  and  in- 
terest. But  if  the  property  happen  to  be  worth  double  the 
consideration  money  and  interest,  by  reason  of  the  improve- 
ments made  thereon,  he  may  waive  the  covenant  of  seisin  and 
resort  to  the  covenant  for  quiet  enjoyment,  and  then  recover  the 
whole  amount;  and  that  this  is  not  reconcilable  with  any  prin- 
ciple of  law  or  justice.  He  considers  the  covenant  for  quiet 
enjoyment  as  more  strictly  analogous  to  ihe  ancient  covenant 
of  warranty  than  any  of  the  other  modem  covenants.  The  same 
view  of  the  law  is  taken  by  Kent,  C.  J.,  and  by  the  rest  of  the 
court,  excepting  Spencer,  J.,  whose  opinion  was  that  the  plaintiff 
should  recover  the  value  of  the  improvements.  This  case  was 
followed  by  Bennet  v.  Jenkins,  13  Johns.  50;  Kinney  v.  Waits,  14 
Wend.  38;  and  by  Peiers  v.  McKeon,  4  Denio,  550. 

The  decisions  which  agree  with  this  view  of  the  law  are  fajc 
more  numerous  than  those  on  the  other  side,  but  it  is  not  nec- 
essary to  refer  to  them  particularly.  We  do  not  assume  that 
this  measure  of  damages  will  always  afford  a  perfect  remedy. 
But  it  is  predicable  of  every  general  rule  that  it  will  not  suit  all 
cases.  It  is  truly  said  by  Kent,  0.  J.,  in  Pitcher  v.  Livingston^ 
4  Johns.  21  [4  Am.  Dec.  229],  that  <'  on  a  subject  of  such  gen- 
eral concern  and  of  such  momentous  interest  as  the  usual  cov- 
enants in  a  conveyance  of  land,  the  standard  for  the  computa- 
tion of  damages,  whatever  that  standard  may  be,  ought,  at 
least,  to  be  certain  and  notorious.  The  seller  and  the  purchaser 
are  equally  interested  in  having  the  rule  fixed."  And  this  rule 
has  the  benefit  of  certainty.  The  equity  of  a  contrary  rule  is 
very  questionable.    Let  us  suppose  that  after  a  sale  the  land 
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increases  in  value,  either  by  a  rise  in  its  price  or  by  the  improTe- 
ments  made  upon  it  by  the  purchaser.  A  third  i>er8on  recoyezB 
the  land  by  a  paramount  tiUe,  and  the  buyer  sues  the  seller  on 
the  covenants  in  his  deed.  He  recovers  the  value  of  the  land 
at  the  time  of  the  eviction.  He  loses  nothing,  the  seller  pays 
for  the  improvements,  and  the  owner  alone  profits  by  the  tmns- 
action.  Now  there  may  be  no  mala  Jidea  in  any  one  of  the 
parties,  and  the  case  supposed  is  not  an  extreme  one.  It  will 
happen  where  the  parties  act  in  good  faith,  and  the  owner  hap- 
pens for  a  time  to  be  ignorant  of  his  legal  rights.  The  other 
rule,  which  nu^kes  the  consideration  paid  the  measure  of  dam- 
ages, has  at  least  the  recommendation  of  dividing  the  loss  be- 
tween the  buyer  and  the  seller,  for  the  seller  loses  the  consider- 
ation, and  the  buyer  loses  the  value  of  the  improvements. 

We  have  no  disposition  to  extend  our  references  to  author- 
ities upon  this  point,  for  the  reasoning  is  exhausted  by  the  lead- 
ing cases  we  have  cited.  But  we  may  add  that  in  4  Kent's 
Com.  477,  the  learned  author  says:  **  The  ultimate  extent  of  the 
vendor's  responsibiliiy  under  all  or  any  of  the  usual  covenants 
in  his  deed  is  the  purchase  money,  with  interest,  and  this  I 
presume  to  be  the  prevalent  rule  throughout  the  United  States.'' 
We  think  it  the  better  rule,  and  as  such  it  must  govern  the 
present  case. 

The  other  question  in  the  case  is,  whether  after  a  default  the 
defendant  may  introdhce  evidence  tending  to  prove  an  adjust- 
xnent  or  payment  of  the  damages.  The  default  admits  the 
cause  of  action,  and  the  material  and  traversable  averments: 
Boies  V.  Loomis,  5  Wend.  134.  The  amount  of  damages  is  not 
admitted:  BriU  v.  Nede,  1  Ch.  Bep.  619.  Now  the  very  question 
to  be  determined  is,  what  damages  the  plaintiff  should  recover. 
It  would  be  singular  if,  merely  because  of  a  default  which  does 
not  admit  any  particular  sum,  the  defendant  could  not  show 
that  whatever  damages  had  been  sustained  by  the  plaintiff  had 
been  adjusted  and  paid  in  whole  or  in  part.  Our  practice  is  to 
Bubmit  the  question  of  damages  to  the  jury,  or  to  assess  the 
damages  upon  affidavits  laid  before  the  court,  at  the  election  of 
the  parties.  We  see  no  objection  to  the  reception  of  compe- 
tent evidence  after  a  default,  upon  this  point,  and  the  only 
question  made  is  whether  any  evidence  is  admissible  after  the 
default.  No  question  is  made  by  the  case  concerning  the  ad- 
missibility of  this  evidence,  and  whether  before  or  after  the 
default  makes  no  difference.  It  is  as  competent  in  the  one  case 
as  in  the  other. 
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It  may  be  added  that  section  3,  chapter  186,  revised  statates, 
proTides  that  upon  the  default  of  a  parfy,  judgment  shall  be 
rendered  against  him  for  such  damages  as,  upon  inquiry,  the 
plaintiff  shall  appear  to  have  sustained.  This  provision  evi- 
dently contemplates  the  reception  of  evidence  after  a  default. 

Judgment  for  the  plaintiff. 

MsASUBs  OF  Damaois  vob  Bbsaoh  of  Covbnakt  of  Ssisin  is  oooaidera- 
tion  money  paid  and  interest  thereon:  Swafford  v.  Whipple^  54  Am.  Dec  408, 
and  note  citing  prior  cases.  So  in  case  of  a  breach  of  warranty:  DaoU  ▼. 
Smith,  48  Id.  279,  and  note.  So  in  case  of  covenant  to  convey  when  the 
covenantee  has  been  put  in  possession  and  evicted:  T/iomp8on*8  Eu^r  v. 
QtUhri^9  ExW,  33  Id.  225,  and  note  citing  prior  cases.  So  generally  in  case 
of  personal  covenants  in  deed:  Logan  v.  Moulder,  Id.  33%  and  note  citing 
prior  cases.  So  in  case  of  covenant  against  incumbrances,  where  the  incnm* 
brance  is  changed  into  indefeasible  title:  PaUerwn  v.  SUwart,  40  Id.  586. 
OtherwiBe  it  is  the  amount  paid  'to  remove  the  incumbrances,  with  interest, 
but  in  no  case  can  the  damages  exceed  the  purchase  money  and  interest:  Foote 
V.  Burnet,  36  Id.  90,  and  cases  cited  in  the  note.  But  counsel  fees  of  the 
gnmtee  may  form  a  part  of  the  damages,  where  the  grantee  lias  commenced 
and  lost  an  action  involving  the  existence  of  an  incumbrance:  Andrews  v. 
Davison,  43  Id.  606,  and  note  citing  other  cases.  In  Messer  v.  Oestereich,  52 
Wis.  695,  the  court  hold,  citing  the  principal  case,  that  for  the  breach  of 
covenants  of  ownership,  seisin,  power  to  sell,  and  for  quiet  enjoyment,  the 
measure  of  damages  is  the  consideration  money  and  interest  for  so  long  a 
time  as  he  is  obliged  to  pay  mesne  profits,  and  includes  also  the  costs  of  the 
ejectment  that  may  be  brought  against  him.  The  principal  case  is  also  cited 
in  that  case,  to  the  point  that  the  rule  of  damages  awarding  the  consideratioD 
and  interest  has  been  extended  in  several  states  to  covenants  against  liens 
and  incumbrances. 

Judgment  bt  Default  Curbs  No  Other  Dbfeots  than  Those  of  Form: 
Whipple  V.  Fuller,  29  Am.  Dec.  330. 

After  Default  Defendant  mat  Introduce  Evidence  Tbndino  to 
Prove  Adjustment  or  payment  of  the  damages.  The  principal  case  is  cited 
to  this  point  in  Briggs  v.  Sneghan,  45  Ind.  22. 


Gutter  v.  Butler. 

[25  Nxw  HAMneiBx,  843.] 
MAititnen  WoMAN'S  WiLL  DISPOSING  OF  HER  FREEHOLD    ESTATES   IS  VoiD 

at  common  law. 
MA»iMitT>  Woman  mat  Devise  Lands  bt  Instrument  in  Nature  or  Wnx 

when  they  are  placed  in  the  hands  of  trustees  subject  to  her  disposal  by 

will 
Married  Woman  mat  Devise  Real  Estate  under  New  Hamfshirk 

Statute,  by  will  proved  in  probate  court,  and  the  power  thus  given 

extends  to  all  lands,  tenements,  and  hereditaments,  and  all  rights  thereto 

and  interests  therein,  whether  legal  or  equitable. 
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Markied  Woman  mat,  nr  Equitt,  Beqiteath  Like  Feme  Sole  whatever 
property  she  may  be  entitled  to  hold  in  her  own  right  and  to  her  own 
separate  nse,  and  this  is  enacted  by  a  New  Hampshire  statute  nnder 
which  no  tmstee  is  necessary;  but  the  husband  can  convey  to  his  wife 
only  through  the  medium  of  a  trustee,  and  the  equitable  estate  so  con- 
vened would  be  equally  at  the  disposition  of  the  wife  by  her  wilL 

Pbovisiok  of  Statute  that  Evert  Pebson  of  Age  and  of  Sane  Mind  may 
dispose  of  his  property  by  will  has  never  been  held  to  apply  to  the  case 
of  married  women. 

In  New  Hahpshibe  Mabbied  Woman  can  not  Make  Vaud  Will  of 
Pbopebtt  held  in  Autbe  Dboit  as  executrix,  for  by  statute  marriage 
extinguishes  the  trust  of  an  executrix  or  administratrix. 

At  0)mmon  Law  Married  Woman  mat  Make  Willt— 1.  Of  property  held  f» 
autre  droit  as  executrix;  2.  When  her  husband  has  been  banished  for  life 
by  an  act  of  parliament,  or  is  transported,  or  is  an  alien  enemy;  3.  Of 
personal  property  held  in  trust  subject  to  her  testamentary  disposition; 
4.  Under  a  power  contained  in  a  settlement  made  in  consideration  of 
marriage  or  after  the  marriage  upon  a  sufiScient  consideration; '  5.  Of  her 
personal  property,  with  her  husband's  consent,  whether  it  be  chattels 
real,  choees  in  action,  or  personal  chattels;  6.  Of  her  husband's  personal 
property  if  he  assent. 

Will  of  Mabbied  Woman  is  Ineffectual  without  Husband's  Assent, 
where  the  interests  or  rights  of  the  husband  are  affected  by  the  will,  that 
is,  in  case  of  a  devise  of  chattels  real  or  choses  in  action  or  chattels  in 
the  possession  of  the  wife  or  the  personal  property  of  the  husband. 

Consent  of  Husband  to  Rendeb  Wife's  Will  Effectual  must  be  to 
the  particular  will,  and  not  a  mere  general  assent. 

Previous  Assent  of  Husband  that  Wife  mat  Make  Will  renders 
very  slight  evidence  necessary  of  a  subsequent  assent  to  the  particular 
will  pursuant  to  the  agreement. 

Husband's  Assent  to  Will  of  Wife  after  her  Death  is  binding,  ■  and 
any  subsequent  dissent  is  immaterial. 

Assent  of  Husband  to  Will  of  Wife  mat  be  Infebred  from  his  Acts. 

Husband's  Assent  to  Wife's  Will  of  Pebsonal  Pbopebtt  tliat  be- 
longed to  her  before  marriage  is  shown  by  the  fact  that  before  and  during 
the  marriage  he  assented  that  she  might  dispose  by  will  of  the  articles  in 
question,  that  the  will  was  pi'oved  in  solemn  form  without  objection, 
that  the  husband  was  present  when  the  inventory  was  made,  and  pointed 
out  the  articles  which  belonged  to  the  wife,  and  suffered  the  executor  to 
take  them  away  without  objection. 

Will  of  Mabbied  Woman  must  be  Executed  in  Confobmitt  to  Law, 
and  be  proved  in  the  probate  court,  whether  it  operates  by  virtue  of  a 
power  or  otherwise 

PBOBATE    will    be    LlBflTED    TO    PbOPEBTT    THAT  WlFE    HaD    PoWER    TO 

Devise. 
Pbobate  Court  Has  Jurisdiction  to  Decide  upon  Proof  of  Will  of 
married  woman,  and  its  decisions  are  conclusive  upon  parties  and  privies 
as  to  the  testamentary  capacity  of  the  wife  and  as  to  the  assent  of  the 
hn^band  to  the  will  where  such  assent  is  necessary. 
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Tboveb  Tsy  Cutter,  formerly  husband  of  Hannah  A.  Cutter, 
deceased,  against  Butler,  who,  it  was  alleged,  held  certain  chat* 
tels  formerly  the  property  of  Hannah  A.  Cutter,  which,  upon 
demand  by  plaintiff,  the  defendant  refused  to  deliver.  The  de- 
fendant offered  evidence  that  the  plaintiff  orally  consented  be- 
fore the  marriage  that  Hannah  should  hold  her  properly  to  her 
sole  use  and  disposal,  and  after  the  marriage  accompanied  her 
to  a  magistrate  that  she  might  make  her  will;  that  memoranda 
were  delivered  to  the  magistrate  for  this  purpose,  but  that  he 
failed  to  draw  up  the  instrument;  that,  however,  the  will  of 
Hannah,  made  during  her  coverture,  and  stating  that  she  had 
property  to  her  separate  use,  was  proved  in  solemn  form  in  a 
court  of  probate,  and  that  the  defendant  became  her  executor 
under  the  will  and  the  decree  of  the  probate  judge,  and  in  that 
capacity  returned  an  inventory  of  her  estate,  which  included 
the  chattels  in  question;  and  that  when  the  inventory  was  taken 
the  plaintiff  was  present  and  designated  to  the  defendant  and 
the  appraisers  the  chattels  in  question  as  part  of  the  decedent's 
estate,  and  separated  them  from  others  claimed  as  his  own;  and, 
thereupon,  without  objection  of  the  plaintiff,  the  defendant,  as 
the  decedent's  executor,  took  possession  of  the  articles.  The 
court  held  that  the  proofs  offered  constituted  no  defense,  and 
the  defendant  excepted.  A  verdict  was  rendered  for  the  plaint- 
iff, and  the  defendant  moves  to  set  it  aside  on  the  ground  ol 
that  ruling. 

A.  F.  Stevens,  for  the  plaintiff. 

Atherton  and  Sawyer ,  for  the  defendant. 

By  Court,  Bill,  J.  At  common  law,  a  vnll  made  by  a  mar- 
ried woman,  disposing  of  her  freehold  estates,  was  entirely  void: 
Shep.  Touch.  402;  2  Bla.  Com.  497;  2  Eenfs  Com.  170;  4  Id. 
505;  3  Com.  Dig.  15,  Devise,  H,  3;  Lov.  Wills,  96;  Pow.  Dev. 
97;  Bums'  Ecc.  L.  49;  Marstan  v.  Norton,  5  N.  H.  206;  Osgood 
V.  Breed,  12  Mass.  625;  West  v.  West,  10  Serg.  &  B.  445;  I^h 
V.  Brainerd,  2  Day,  163;  Bradish  v.  Oibbs,  3  Johns  Ch.  623; 
Picquet  v.  Swan,  4  Mason,  443. 

Where  her  lands  were  placed  in  the  hands  of  trustees,  sub- 
ject to  be  disposed  of  by  will,  a  married  woman  might  devise 
them  by  an  instrument  in  the  nature  of  a  will,  but  which  would 
be  more  properly  an  appointment,  deriving  its  validity  from  the 
settlement  or  conveyance  in  trust:  2  Kent's  Com.  170;  4  Id. 
505;  Pridgeon  v.  Pridgeon.  1  Ch.  Cas.  117;  Bex  v.  BeOesworth, 
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2  Stra.  891;  FeUiplaceY.  Oorges^SBro. 0. 0. 8;  HblmanY.  Perry, 
4  Met.  492;  Scuihby  t.  Stonehouae,  2  Yes.  sen.  612. 

In  this  state,  by  the  statute  of  1845,  2  Laws,  285,  a  mar' 
ried  woman  is  enabled  to  dispose  of  her  real  estate  by  wilL 
Such  will  must,  like  others,  be  proved  in  the  probate  court 
The  power  thus  given  extends  to  all  lands,  tenements,  and  here- 
ditaments, and  all  rights  thereto  and  interests  therein,  whether 
legal  or  equitable:  B.  S.,  c.  1,  sec.  17. 

There  is,  however,  a  proviso,  that  such  will  shall  in  no  case 
affect  injuriously  the  rights  acquired  by  the  husband  in  any 
estate  so  devised,  by  virtue  of  the  marriag&contraot.  No  statute 
has  been  passed  here  giving  to  married  women  the  general 
power  to  dispose  of  personal  properly  by  will. 

By  the  revised  statutes,  c.  149,  sec.  8,  it  is  provided  that 
'whenever  any  married  woman  shall  be  entitled  to  hold  property 
in  her  own  right  and  to  her  own  separate  use,  she  may  dispose 
of  said  property  by  will,  as  if  she  were  sole  and  unmarried. 

The  principle  declared  by  this  statute  has  long  been  an  ad- 
mitted principle  in  equity:  Peacock  v.  Monk,  2  Yes.  sen.  190; 
IbOiplace  v.  Chrges,  1  Yes.  jun.  46;  S.  C,  8  Bro.  C.  C.  8;  Rich 
Y.  OccbeUy  9  Yes.  869;  and  in  the  ecclesiastical  courts:  Tctppen- 
den  V.  Walsh,  1  PhilL  352;  SpiUy  t,  Bayly,  16  Jur.  92;  S.  C, 
9  Law  &  Eq.  570;  and  may  well  be  regarded  as  merely  declara- 
tory of  the  common  law:  2  Eenf  s  Com.  170;  ffolman  v.  Perry, 
4  Met  492;  West  v.  West,  8  Band.  873;  Emery  v.  Neighbour,  2 
Halst.  142  [11  Am.  Dec.  541];  Strong  v.  Skinner,  4  Barb.  546; 
American  Home  Missionary  Society  v.  WacOumis,  10  Id.  597. 

By  the  statute  of  1846,  c.  827,  2  Laws,  307,  married  women 
have  the  same  rights  as  they  would  have  if  unmarried  as  to  aU 
such  property  as  may  have  been  secured  to  them  to  their  own 
sole  and  separate  use  by  a  written  contract  entered  into  before 
marriage,  or  which  may  have  been  conveyed  or  devised  to  such 
married  woman  for  such  sole  and  separate  use  after  the  marriage. 
Under  this  statute  no  trustee  for  the  wife  is  usually  necessaiy. 
But  as  the  husband  is  not  empowered  to  convey  any  of  his  prop- 
erty to  his  wife  in  any  other  manner  or  with  any  other  effect 
than  he  could  do  before  the  passage  of  the  act,  his  conveyances 
must  be  made  as  at  common  law,  through  the  medium  of  a  trus- 
tee. But  the  equitable  interest  so  conveyed  would  be  equally 
at  the  disposition  of  the  wife  by  her  will  as  her  legal  estates,  if 
the  conveyance  is  in  other  respects  valid:  1  Bla.  Com.  442;  2 
"E^t's  Com.  129;  B.  S.,  c.  1,  sec.  17. 

By  the  revised  statutes,  c.  149,  sec.  8,  when  any  husband  shall 
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bave  deserted  his  wife,  and  remained  absent  for  three  months 
without  mating  proTision  for  the  support  of  herself  and  her 
children ;  or  when  any  cause  of  divorce  exists,  or  any  facts  which, 
if  continued,  may  be  such  cause,  and  the  wife  is  the  injured 
party,  she  will  be  entitled  to  hold  in  her  own  right  and  to  her 
separate  use  any  properly  acquired  by  her  by  descent,  l^;acy,  or 
otherwise,  and  may  dispose  of  the  same  without  )bhe  interference 
of  her  said  husband  or  of  any  person  claiming  under  him.  And 
by  section  4,  if  any  woman,  being  the  wife  of  an  alien,  or  of  a 
citizen  of  any  other  state,  shall  have  resided  in  this  state  for  the 
term  of  sis  months  successiTely,  separate  from  her  husband,  she 
may  acquire  and  hold  property  in  her  own  right,  etc. 

No  other  provisions  of  the  statutes  of  New  Hampshire  are 
recollected  which  apply  to  the  wills  of  married  women.  Section 
1  of  chapter  156  of  the  revised  statutes  might  seem  broad  enough 
to  include  the  case  of  married  women.  "Every  person  of  the 
age  of  twenty-one  years,  and  of  sane  mind,  may  devise  and  dis- 
pose of  his  property,  real  and  personal,  and  of  any  right  or  in- 
terest he  may  have  in  any  property,  by  his  last  will  in  writmg." 
But  it  has  never  been  held  to  apply  to  the  case  of  married  women : 
Mansion  v.  NorUm,  6  N.  H.  205;  Osgood  v.  Breed,  12  Mass.  625; 
Anonynums,  Dyer,  354;  Pow.  Dev.  140;  Morse  v.  Thompson^  4 
Cush.  562. 

The  cases  which  do  not  fall  within  these  statutes  must  of 
course  stand  upon  the  general  grounds  of  the  common  law.  The 
following  cases  are  recognized  in  the  books,  which  have  come 
under  our  observation,  in  which  at  common  lawamarried  woman 
may  make  a  will: 

1.  A  married  woman,  executrix,  might  make  a  valid  will  of 
the  personal  property  held  by  her  in  autre  droit  as  such  execu- 
trix: Shep.  Touch.  402;  God.  Orph.  Leg.  110;  Plowd.  526; 
Fitzh.  Abr.,  Executor,  109;  2  Bla.  CJom.  497;  3  Com.  Dig.  16, 
Devises,  H,  3;  Lov.  Wills,  166;  and  without  her  husband's  con- 
sent: Scammell  v.  Wilkinson,  2  East,  552;  Stow  v.  Drinkwaler, 
Lofft.  83.  But  by  the  revised  statutes,  c.  158,  sec.  9,  marriage 
extinguishes  the  trust  of  an  executrix  or  administratrix,  and 
this  cose  can  never  arise  here. 

2.  A  woman  whose  husband  has  been  banished  for  life  by  an 
act  of  parliament  may  make  a  will:  Ck>.  Lit.  133  a;  Shep. 
Touch.  402;  Portland  v.  Prodgers,  2  Vem.  104;  Compton  v.  Col- 
linson,  2  Bro.  C.  C.  385;  Ex  parte  Franks,  1  Moo.  &  S.  1.  So 
if  her  husband  is  transported:  Newsome  v.  Bowyer,  3  P.  Wms. 
37;  Goods  of  Martin,  15  Jur.  686;  S.  C,  6  Law  &  Eq.  586;  or 
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is  an  alien  enemy;  Deerly  v.  Matarine,  1  Salk.  116;  Lot.  Wills, 
266.     Cases  may  perhaps  arise  here  within  thd  principle  of  these 


3.  Personal  property  may  be  holden  in  trust,  subject  to  the 
disposal  of  a  married  woman  by  her  will,. which  she  may  not  be 
entitled  to  hold  in  her  own  right  nor  to  her  separate  use,  so  as 
to  bring  her  case  within  the  terms  of  the  revised  statutes,  c. 
149,  before  cited.  In  such  case  her  will  relating  to  such  proj)- 
crty  will  be  valid  and  effectual  by  virtue  of  the  power,  as  in  the 
case  of  real  estate  at  common  law  before  stated,  not  as  a  will 
strictly,  but  as  an  appointment  in  nature  of  a  will:  2  Kent's 
Com.  170;  4  Id.  505;  Lov.  Wills,  266;  Souihby  v.  Stonehouse. 
2  Yes.  sen.  610;  2  Bla.  Com.  497.  But  still  such  wiU,  to  be 
effectual,  must  be  proved  in  the  court  of  probate:  Lov.  Wills, 
266;  Stone  v.  Forsyth,  2  Doug.  707;  Cothay  v.  Sydenham,  2  Bro. 
C.  C.  391;  Osgood  v.  Breed,  12  Mass.  525. 

4.  The  husband  may  agree  with  the  wife,  or  with  one  of  her 
friends  as  trustee  for  her,  either  before  the  marriage  or  after  the 
marriage,  upon  a  sufficient  consideration,  1  Eoper  H.  &  W. 
169,  to  allow  her  to  dispose  of  certain  property,  or  of  a  certain 
amount  of  personal  property  by  will;  and  such  an  agreement 
will  be  held  binding  upon  the  husband  in  equiiy,  and  her  will 
will  be  held  valid  as  an  appointment  under  the  power  given  her 
by  such  contract,  and  that  without  the  assent  of  her  husband: 
liov.  Wills,  266;  Newburyport  Bank  v.  Stone,  13  Pick.  420; 
JkfUe  V.  Peirce,  Cro.  Car.  376.  Such  a  will,  it  is  said,  can  not 
be  proved,  as  such,  without  the  assent  of  the  husband,  but  it 
may  be  proved  as  a  testamentary  paper,  and  will  derive  its  effect 
from  the  agreement  of  the  husband,  who  will  be  held  to  its  spe- 
cific performance:  2  Boper  H.  &  W.  188;  2  Bla.  Com.  498;  Stone 
V.  Forsyth,  2  Doug.  707,  note. 

If  a  married  woman  has  any  pin-money  or  separate  mainte- 
nance, she  may  dispose  of  her  savings  thereout  by  any  writing, 
in  the  nature  of  a  will,  without  her  husband's  consent:  Lov. 
Wills,  266;  2  Bla.  Com.  498;  Jlerbert  v.  Herbert,  Prec.  Ch.  44. 

5.  By  the  assent  of  the  husband,  the  wife  may  devise  hei 
chattels  real:  2  Bla.  Com.  497;  D.  &  S.  1  Ch.  7.  The  phrase 
•*  real  estate,"  in  the  statute  of  1846,  is  sufficiently  comprehen- 
sive to  include  this  class  of  interests,  but  they  are  excluded  from 
the  operation  of  this  statute  by  the  proviso  before  referred  to. 
Such  chattel  interests,  at  common  law,  survive  to  the  husband, 
if  he  outlives  his  wife:  2  Kent's  Com.  134;  Went.  Ex.  196;  2 
Bla.  Com.  497;  OgneVs  Case,  4  Co.  51;  Moody  v.  Maithews,  7  Ves. 
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183;  and  her  iriHL,  if  carried  into  effect,  must  therefore  injuri- 
ously affect  his  interest  in  relation  to  them.  Heririll  as  to 
these  is  valid  on  common-law  principles  only. 

6.  She  may  dispose,  by  her  will,  of  her  choses  in  action,  in- 
cluding debts  and  contracts  due  to  her,  and  her  right  of  action  for 
goods  carried  away  (biena  asporis)  before  the  marriage  by  a  like 
assent  on  tho  part  of  the  husband:  Jofmsy.  Bowe,  Cro.  Car.  106; 
Mnch  V.  Hnch,  Moore,  839;  S.  C,  2  And.  91;  Brook  y.  Turner, 
1  Mod.  211;  Scammell  y.  WUliamson,  2  East,  652;  Stevens  y. 
BagweU,  15  Yes.  139;  Shep.  Touch.  402;  2  Bro.  Abr.,  Testament. 
Such  interests  the  husband,  besides  his  right  to  collect  or  assign 
them  at  his  pleasure,  during  the  life  of  the  wife,  has  a  right  to 
claim  for  his  own  benefit  after  her  decease,  subject,  however,  to 
the  burden  of  administering  her  estate,  and  to  the  payment  of 
her  debts:  2  Kent's  Com.  185;  2  Bla.  Com.  515;  WhiUaher  t. 
WhiUaker,  6  Johns.  112;  Went.  Ex.  197. 

7.  She  may,  by  her  husband's  assent,  bequeath  by  wiU  the 
personal  chattels  in  possession,  which  belonged  to  her  at  her 
marriage,  or  which  have  fallen  to  her  afterwards.  These,  by  the 
policy  of  the  old  law,  became,  instantly  upon  the  marriage,  or 
upon  their  subsequent  acquisition,  the  absolute  property  of  the 
husband:  Co.  lit  851-356;  2  Eenfs  Com.  143;  Went.  Ex.  196; 
Lot.  Wills,  266.  This  ancient  policy  is  in  itself  both  unjust 
and  absurd;  and  at  the  present  time  the  right  of  the  husband  to 
this  kind  of  property,  as  well  as  to  the  wife's  choses  in  action, 
is  regarded  rather  as  a  marital  right,  which  he  may  insist  upon 
or  waive,  as  he  pleases,  and  which  if  he  does  waive,  the  goods, 
as  between  him  and  her  representatives,  remain  the  property  of 
the  wife.  Such  waiver  may  be  shown  by  an  agreement  on  the 
part  of  the  husband,  either  before  or  after  the  marriage,  that 
the  property  should  remain  hers,  or  that  he  should  allow  her  to 
dispose  of  it  by  will,  or  by  any  agreement  by  which  it  should 
appear  that  the  right  of  the  -pvojperty  as  between  them  is  to  re- 
main in  the  wife:  1  Boper  H.  &  W.  169;  Estate  of  Wagner,  2 
Ashm.  448;  Parsons  v.  Parsons,  9  N.  H.  321  [82  Am.  Dec.  862]; 
Mdrsion  v.  Carter,  12  Id.  164;  Wheeler  v.  Moore,  13  Id.  481; 
Coffin  V.  MorriU,  22  Id.  352. 

8.  The  wife,  without  any  previous  agreement,  or  any  claim  to 
the  property  which  can  be  directly  shown,  may  assume  to  dis- 
pose by  her  will  of  the  personal  property  of  the  husband;  and 
if  the  husband  afterwards  voluntarily  assents  to  such  wiU,  it 
will  be  effectual  to  pass  the  property,  and  will  be  a  good  and 
valid  will,  on  the  ground  that  such  assent  is  evidence  of  an 
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agieement  between  them,  that  the  wife  should  have  a  right  to 
make  such  disposal  of  the  property,  and  of  competent  authority 
given  by  him  to  her  to  make  it:  Swin.  Wills,  89;  1  Bob.  Wills, 
23;  Shep.  Touch.  402;  and  1  Bro.  Abr.  236,  Devise,  34,  where 
it  is  said  a/eme  covert,  by  the  assent  and  will  of  her  husband, 
made  a  will,  and  devised  the  half  of  the  goods  of  her  husband 
and  made  her  executor,  who  proved  the  will  by  the  assent  and 
wiL  of  the  husband,  and  [her  will  was  held]  good.  Other- 
wise, it  seems,  if  the  husband  prohibit  the  proving  of  the  wife's 
will  after  her  death;  for  then  the  whole  is  void,  for  the  husband 
may  countermand  it.  And  this  hapx)ened  at  St.  Albans,  in  the 
24  Hen.  Vni. 

Several  of  these  cases  agree  in  one  respect,  and  stand  upon 
the  same  reason.  In  these,  the  will  operates  directly  to  afifect 
the  rights  of  property  of  the  husband,  though  not  in  all  to  the 
same  degree.  These  are  the  devise  of  the  chattels  real  and  of 
the  choses  in  action  of  the  wife,  of  the  chattels  in  possession  of 
the  wife,  and  of  the  personal  property  of  the  husband,  where 
the  will  does  not  take  effect  by  virtue  of  any  power  of  appoint- 
ment. 

In  these  cases  the  property  is  either  in  part  or  absolutely  and 
entirely  the  property  of  the  husband,  and  the  title  to  it  under 
the  will  of  the  wife,  so  far  as  it  affects  his  interest,  passes  from 
him  to  the  legatee,  and  it  is  his  gift:  Brook  v.  Turner,  1  Mod. 
211;  Went.  Ex.  196;  Shep.  Touch.  402;  Peacock  v.  Monk,  1 
Yes.  sen.  127;  Pow.  Dev.  164;  Oagood  v.  Breed,  12  Mass.  526. 
Where  the  interest  or  rights  of  the  husband  are  thus  afifected  by 
the  will  of  the  wife,  it  is  settled  by  decisions  of  the  courts,  too 
often  repeated  to  be  disregarded,  that  the  will  of  the  wife  is 
entirely  ineffectual  without  the  assent  of  the  husband:  Johns  v. 
Bowe,  Cro.  Car.  106;  Bichardson  v.  Seise,  12  Mod.  306;  Sharde- 
law  V.  Naylor,  1  Salk.  313;  1  Bob.  Wills,  23;  OgneVs  Case,  4 
Co.  48;  Lov.  Wills,  266;  2  Bla.  Com.  497;  2  Kent's  Com.  170. 

It  therefore  becomes  material  to  inquire  what  is  a  sufficient 
assent  of  the  husband  to  render  such  a  will  effectual.  The  fol- 
lowing principles  may,  we  think,  be  fairly  deduced  from  the 
cases  and  books  which  have  been  found  to  bear  on  the  subject: 

A  general  assent  that  the  wife  may  make  a  will  is  hardly  suf- 
ficient. There  must  ordinarily  be  evidence  of  an  assent  to  the 
particular  will  which  is  made  by  the  wife:  1  Boper  H.  & 
W.  169;  King  v.  Beiteswoiih,  2  Stm.  891;  2  Bla.  Com.  497;  1 
Bro.  Abr.,  Devise,  34. 

If  there  is  a  previous  assent  or  agreement  of  the  husband 
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that  the  wife  should  make  a  will,  very  slight  eyidence  of  assent 
afterwards  to  a  will  io  accordance  with  such  agreement  will  be 
BufRcient:  1  Roper  H.  &  W.  169;  Brook  v.  Turner,  2  Mod.  170. 
At  one  period  it  was  held  that  the  husband  must  assent  at 
the  time  of  the  probate:  Swin.  Wills,  pt.  2,  sec.  9,  pi.  10;  1 
Bums'  Ecc.  L.  52;  Henley  v.  Philips,  2  Atk.  49;  Brook  v.  Turner^ 

1  Mod.  211;  and  might  revoke  his  assent  at  any  time  during  his 
wife's  life,  or  after  her  death,  before  probate:  1  Boper  H.  & 
W.  169;  Swin.  Wills,  89;  1  Bums'  Ecc.  L.  52;  Brook  v. 
Tamer y  supra.  But  it  is  now  held  that  if  the  husband  assent 
to  the  will  after  the  death  of  the  wife,  he  will  be  forever  bound, 
and  any  subsequent  disseut  will  be  immaterial:  1  Bob.  Wills, 
23;  1  Boper  H.  &  W.  169;  MaoB  v.  Sheffield,  10  Jur.  417. 

The  husband's  assent  may  be  shown  by  circumstances  as  well 
as  by  direct  proof:  1  Boper  H.  k  W.  169;  Lov.  Wills,  266. 

If  after  the  wife's  death  the  husband  suffer  the  will  to  be 
proved,  and  deliver  the  goods  accordingly,  the  testament  is 
good:  Shep.  Touch.  402. 

A  feme  covert  devises  goods,  and  the  baron  delivers  the  goods 
to  the  executor  of  the  wife,  the  court,  upon  this  presumption, 
adjudged  that  the  baron  gave  precedent  assent  to  the  making  of 
the  will:  5  Edw.  11.,  cited  in  Dolman y.  Vavasor,  Moore,  192,  pL 
841;  4Vin.Abr.  164. 

If  the  husband  consent  that  his  wife  shall  make  a  will,  and 
accordingly  she  doth  make  a  will  and  dieth,  and  if  after  her 
death  he  comes  to  the  executor  named  in  the  will,  and  seems  to 
approve  her  choice,  by  saying  that  he  is  glad  she  appointed 
BO  worthy  a  person,  apd  seems  to  be  satisfied  in  the  main  with 
the  will,  and  recommends  a  goldsmith,  and  coffin-maker,  and 
escutcheon  painter  to  be  employed  by  him,  this  is  a  good  assent, 
and  makes  it  a  good  will,  though  he  afterwards  opposed  the 
probate.  His  disagreement,  after  his  former  assent,  will  not 
avoid  the  will,  because  such  assent  is  good  in  law,  though  he 
knew  not  the  particular  bequests  in  the  will:  Brook  v.  Turner, 

2  Mod.  170;  S.  C,  3  Keb.  624,  pi.  3;  S.  C,  4  Vin.  Abr.  164. 

A  married  woman  made  her  will  with  the  consent  of  her  hus- 
band,  expressed  at  the  time,  and  testified  by  his  being  a  sub- 
scribing witness  to  it.  After  her  death,  but  before  probate,  he 
obtained  the  will,  for  an  alleged  particular  purpose,  from  the 
alleged  universal  legatee  therein  named,  giving  the  legatee  at 
the  time  a  written  memorandum  containing  his  sanction  of  the 
will.  Subsequently  he  took  out  letters  of  administration  to  hia 
wife  as  dead  intestate.    It  was  held  he  could  not  withdraw  hia 


Digitized  by  VjOOQIC 


Dec.  1852.]  Cutter  v,  Butleb.  839 

assent  so  giyen,  and  that  an  allegation  pleading  the  above  facts, 
and  others  in  connection,  was  admissible  on  the  part  of  the  uni- 
Tersal  legatee  seeking  to  establish  the  will:  Mdas  v.  Sheffield,  10 
Jur.  417,  cited  in  5  Harr.  Dig.  1654. 

In  Vermont,  it  is  held  that  the  assent  of  the  husband  to 
the  wife's  wUl,  under  his  hand  and  seal  during « the  coverture, 
will  be  sufficient:  Usher  v.  KimbaU,  17  Yt.  823. 

In  the  present  case  it  appeared  that  the  property  in  question 
belonged  to  the  wife  before  her  marriage,  and  the  evidence  of 
the  defendant  tended  to  prove  the  assent  of  the  husband  before 
and  during  the  marriage,  that  the  wife  should  make  a  will  and 
dispose  of  the  articles  in  question;  that  the  wiU  was  proved  in 
solemn  form  without  objection;  that  the  husband  was  present 
when  the  inventory  was  made,  and  pointed  out  the  articles  which 
belonged  to  the  wife,  and  suffered  the  executor  to  take  them 
away  without  objection.  This  evidence,  if  believed,  would  have 
been  proof  of  assent  entirely  sufficient. 

It  is  now  well  settled  that  the  will  of  a  married  woman, 
whether  it  operates  by  virtue  of  a  power  or  otherwise,  is  so  far 
of  the  nature  of  a  will  strictly,  that  it  must  be  executed  in  con- 
formity to  law:  Casson  v.  Dade,  1  Bro.  C.  C.  99;  and  it  must 
be  proved  in  the  court  of  probate:  Brook  v.  Turner,  1  Mod.  211; 
SUme  V.  Ibrsyth,  2  Doug.  707;  Boss  v.  Ewer,  3  Atk.  156;  Jenkins 
V.  Whiiehome,  1  Burr.  431;  Caihay  v.  Sydenham,  2  Bro.  C.  C. 
892;  Bich  v.  CockeU,  9  Ves.  369;  2  Roper  H.  &  W.  188;  Lov. 
Wills,  266;  Osgood  v.  Breed,  12  Mass.  625;  NewburypoH  Bank 
V.  Stcne,  13  Pick.  420;  4  Kent's  Com.  505;  American  Home  Mis- 
sioTiary  Society  v.  Wadhams,  10  Barb.  606;  Picqtiei  v.  Stoan,  4 
Mason,  443. 

The  probate,  if  the  will  embraces  different  kinds  of  prox)erty, 
as  in  this  case,  will  be  limited  to  the  property  which  the  wife 
had  the  power  to  devise:  TappendenY.  Walsh,  1  Phill.  352;  Moss 
V.  Brander,  Id.  254. 

The  court  of  probate  has,  consequently,  jurisdiction  to  decide 
upon  the  proof  of  the  will;  and  having  such  jurisdiction,  its 
decisions  are  binding  and  conclusive  upon  parties  and  privies, 
as  to  the  testamentary  capacity  of  the  wife,  so  far  as  relates  to 
the  property  devised:  Osgood  v.  Breed,  12  Mass.  525;  Bryant  v. 
JUen,  6  N.  H.  116;  and  as  to  the  assent  of  the  husband  to  the 
will,  where  such  assent  is  necessary  to  give  it  effect;  and  it 
would  seem,  as  to  his  assent,  that  the  particular  property  should 
pass  by  the  will,  so  far  as  it  is  set  forth  and  described  in  the 
will.    If  the  husband  designs  to  controvert  either  of  these 


Digitized  by  VjOOQIC 


840  Cutter  v.  Butler.  [N.  BL 

things,  the  time  and  place  appointed  for  that  purpose  by  the 
law  would  seem  to  be  the  courts  of  probate  at  the  time  of  the 
allowance  of  the  wUl,  and  not  afterwards  nor  elsewhere.  How- 
ever this  may  be,  the  evidence  offered  in  this  case  was  compe- 
tent to  establish  a  good  defense,  and  the  verdict  must  be  set 
aside. 

Pow£K  OF  Mabrtkt)  Woman  TO  Makb  Wxll.— The  ttatute  of  wiUs^  32 
lien.  VIII.,  first  gave  the  right  of  devisiog  lands.  The  right  of  bequeathing 
personalty  is  very  ancient.  After  uses  were  invented  they  began  to  be  de- 
vised, and  equity  compelled  the  execution  of  the  devise.  Soon  after  they 
were  abolished  by  the  statute  of  uses,  the  statute  of  wills  was  enacted,  which 
provided  that  all  persons  being  seised  in  fee  simple  might  by  writing  devise 
two  thirds  of  their  lands,  tenements,  and  hereditaments  hold  in  chivalry,  and 
the  whole  of  those  held  in  socage.  Some  question  as  to  whether  married 
women  were  included  under  this  act  having  arisen,  a  second  statute  was 
enacted,  34  &  35  Hen.  VIII.,  which  expressly  excluded  from  the  privilege  of 
devising  realty  femes  covert,  infants,  idiots,  and  lunatics.  These  statutes 
became  the  common  law  of  this  country  upon  the  settlement  of  the  colonies. 
It  will  be  observed  that  the  question  of  a  married  woman's  power  to  dispose 
by  will  of  personalty  is  left  open:  See  2  Bishop  on  Mar.  W.,  sees.  534,  535. 
At  the  Roman  law  a  married  woman  might  make  a  will  like  a  feme  9ole:  I 
Redtield  on  Wills,  22;  1  Williams  on  Ex.  52;  2  Bhu  Ck>m.  497.  A  married 
woman's  power  at  common  law  to  make  a  will  is  thus  concisely  stated  by 
Blackstone:  '*Among  the  Romans,  there  was  no  such  distinction;  a  nmrried 
woman  was  as  capable  of  bequeathing  as  a/eme  sole.  But  with  us  a  married 
woman  is  not  only  utterly  incapable  of  devising  lands,  being  excepted  out  of 
the  statute  of  wiUs,  34  &  35  Hen.  VIII.,  c.  5,  but  also  she  is  incapable  of 
making  a  testament  of  chattels  without  the  license  of  her  husband.  For  all 
her  personal  chattels  are  absolutely  his;  and  he  may  dispose  of  her  chattels 
real,  or  shall  have  them  to  himself  if  he  survives  her.  It  would  therefore  be 
extremely  inconsistent  t9  give  her  a  power  of  defeating  that  provision  of  the 
law  by  bequeathing  those  chattels  to  another.  Yet  by  her  husband's  license 
she  may  make  a  testament,  and  the  husband,  upon  marriage,  frequently 
covenants  with  her  friends  to  allow  her  that  license;  but  such  license  is  more 
properly  his  assent,  for  unless  it  be  given  to  the  particular  will  in  question, 
it  will  not  be  a  complete  testament,  even  thou^  the  husband  beforehand 
hath  given  her  permission  to  make  a  will.  Yet  it  shall  be  sufficient  to  repel 
thd*  husband  from  his  general  right  of  administering  his  wife's  effects;  and 
administration  shall  be  granted  to  her  appointee,  with  such  testamentary 
paper  annexed.  So  that,  in  reality,  the  woman  makes  no  will  at  all,  but 
only  something  like  a  will;  operating  in  the  nature  of  an  appointment,  the 
execution  of  which  the  husband,  by  his  bond,  agreement,  or  covenant,  is 
bound  to  allow.  *  *  *  The  queen  consort  is  an  exception  to  this  general 
rule;  for  slie  may  dispose  of  her  chattels  by  will  without  the  consent  of  her 
lord;  and  any  feme  covert  may  make  her  will  of  goods  which  are  in  her  pos- 
session tn  autre  droit,  as  executrix  or  administratrix;  for  these  can  never  be 
the  property  of  the  husband;  and  if  she  has  any  pin-money  or  separate  main* 
tenanoe,  it  is  said  she  may  dispose  of  her  savings  thereout  by  testament 
without  the  control  of  her  Imsband.  But  if  a  feme  sole  makes  her  will  and 
afterwards  marries,  such  subsequent  marriage  is  esteemed  a  revocation  in 
law,  and  entirely  vacates  the  will:*'  2  BU.  Ck>m.  497,  498.    As  in  the  case  of 
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ordinary  wiHb,  a  will  of  personal  property,  valid  at  the  domicile  of  the  testa* 
triXy  will  be  ralid  anywhere,  bat  the  lex  lod  rei  «to  gOToms  in  the  cose  of 
real  estate:  AtaUer  0/ Stewart,  11  lUge,  398. 

Wux  OF  Pebsonaltt  Valid,  if  Mads  with  Husband's  Cowsbnt.— The 
right  of  the  husband  to  the  administration  of  his  wife's  personal  property,  and 
whatever  other  marital  rights  he  may  have  in  her  personal  property  not  settled 
to  her  separate  nse,  he  may  waive  by  consenting  to  her  wilL  And  a  will  of 
personal  property  made  by  a  married  woman  u-ith  her  hnsband's  consent  will 
therefOTe  be  valid:  Oeorge  v.  Buuing,  15  B.  Mon.  558;  Lee  v.  BermeU^  31  Miss. 
119;  Bmery  v.  Neighbour,  6  N.  J.  L.  142;  S.  C,  11  Am.  Dec.  541;  NewUn  v. 
Dreeman,^  Ired.  L.  514;  Wagner's  Estate,  2  Ashm.  448;  Fieher  v.  Kimball,  17 
Vt.323;-Brooi;v.  Ttfm€r,lMod.211;S.C.,2Id.  170;  Tucker T.Iiman, 4 Uwn. 
&6.  1049;  Pamaia,  InOootUqf,  31  L.  J.P.  l5S;Beay,  In  Ooods  of,  8  Jur.,  N.S., 
596.  This  general  principle  has  never  been  denied,  bat  is  aniyersally  recognized 
on  the  ground  of  thehosband's  right  of  waiver.  Bat  the  husband's  assent  oper- 
ates to  pass  only  snob  things  as  do  not  belong  to  him,  but  to  which  he  would 
have  a  right  after  the  death  of  the  wife  in  his  capacity  as  her  administrator. 
Personal  property  which  formerly  belonged  to  her,  but  was  reduced  to  posses- 
sion by  him  during  coverture  and  thereby  became  his  absolutely,  does  not  pass 
by  her  will  although  he  consent  to  it.  Such  a  will  is  ineffectual  to  pass  any 
property  which  belonged  to  her  husband  at  the  time  of  its  execntion:  Cfeorge 
V.  Busting,  15  B.  Mon.  558.  So  choses  in  action  while  they  remain  such  and 
are  not  reduced  to  possession  may  be  disposed  of  by  a  married  i^oman's  will 
which  receives  her  husband's  assent,  whether  they  are  hers  or  held  in  trust 
for  her  by  her  husband:  Bttd.  v.  BlaisdeU,  16  N.  H.  194;  8.  C,  41  Am.  Dec. 
722;  Burton  v.  Hol/y,  18  Ala.  408.  In  Burton  v.  Holly,  eupra,  and  Richards  v. 
Clark,  18  N.  J.  Eq.  327,  it  is  held  that  she  may  will  the  choses  in  action  to 
her  husband.  But  this  is  denied  in  Hood  v.  Archer,  I  McCord«  225,  and  In  re 
Newell,  2  Id.  453,  on  the  ground  of  the  suspicion  which  would  arise  that  the 
will  was  made  under  the  influence  of  his  persuasion  or  coercion.  If  made 
without  the  husband's  consent,  it  will  be  void:  Anderson  v.  Miller,  6  J.  J. 
Marsh.  568;  and  will  not  be  admitted  to  probate;  Van  Winkle  v.  Schoonmaker, 
15  N.  J.  Eq.  384.  And  though  made  with  his  consent,  it  must  be  probated 
to  be  effective:  Lee  v.  Bennett,  31  Miss.  119.  But  the  presumption  in  favor 
ol  continuing  relation  of  husband  and  wife  will  not  prevail  to  defeat  the  will 
of  a  female  who  is  shown  to  have  been  once  married,  if  the  objection  be  not 
raised  in  the  court  below  and  an  attempt  made  to  introduce  evidence  to  show 
the  husband  was  living  when  the  will  was  made:  FcUJieree  v.  Lawrence,  33 
Miss.  585. 

Propebtt  Aoquibbd  afteb  Husband's  Death  does  not  Pass.  As  it 
was  held  in  Oeorye  v.  Bussing,  15  B.  Mon.  558,  the  husband's  assent  to  the 
will  does  not  give  it  any  validity  over  his  own  property  held  in  his  own  right. 
Her  will  though  made  with  his  assent  can  not  affect  any  property  which  may 
become  hers  at  her  husband's  death  and  by  reason  of  it:  1  Williams  on  £!x. 
52;  Stephens  v.  Bagwell,  15  Ves.  139,  156;  Price  v.  Parker,  16  Sim.  198;  Noble 
V,  Phelps,  L.  R,,  2  P.  &  D.,  276;  TrimmeU  v.  Fell,  16  Beav.  537;  Noble  v.  Wil^ 
lock,  L.  R.,  8  Ch.  Ap.,  778;  Orimke  v.  Grimke,  1  Desau.  366.  In  order  to  pass 
after-acquired  property,  she  must  make  a  new  will  after  she  becomes  clothed 
with  the  powers  of  ^/fme  sole  by  her  husband's  death.  Her  former  will  mode 
by  her  in  her  limited  capacity  oifeme  covert  is  limited  and  constrained  within 
the  bounds  within  which  her  husband's  assent  could  authorize  her  to  perform 
a  valid  testamentary  act.  As  he  could  not  empower  her  to  will  his  own 
property,  although  if  she  should  survive  him  she  might  become  entitled  to  it) 
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BO  still  Ian  oonld  he  anthorixe  her  to  will  property  o^er  which  he  himeelf  had 
DO  dispoeiiig  power  bat  which  she  might  acquire  after  his  death:  SaammeU  ▼• 
WUkiMon,  2  East,  552. 

Consent  of  HiTssaND,  What  Constitutbs.— The  consent  of  the  husband 
may  be  given  by  parol,  and  either  before  or  after  the  death  of  the  wife:  Heed 
V.  BlcMtkU,  16  N.  H.  194;  S.  C,  41  Am.  Deo.  722;  Van  Winkle  t.  Sehotm- 
maker,  15  N.  J.  Eq.  384.  A  didum  in  McGowan  v,  Jones,  R.  M.  Charlt.  184, 
18  to  the  contrary.  The  consent  may  be  express  or  implied:  Van  Winkle  y. 
Scltoonmaker,  15  N.  J.  Eq.  384.  In  Fiaher  ▼.  Kimball,  17  Vt.  323,  the  con- 
sent was  in  writing  and  nnder  seal.  Bat  this  is  not  necessary.  The  consent 
may  be  inferred  from  varioos  acts  of  thelmsband  showing  his  acqaiescence. 
It  may  be  manifested  by  the  fact  that  the  will  is  in  his  handwriting:  Cfrimbe 
V.  Qi-imke,  1  Desan.  366;  Smelie  v.  Jieynolds,  2  Id.  66.  In  the  latter  case, 
the  hosband  also  proved  the  will,  and  held  property  under  it  antil  his  death. 
By  allowing  the  will  to  be  probated  he  wuves  his  rights  in  the  property  dis- 
posed of:  Webb  v.  Jane$,  36  N.  J.  Eq.  163.  Consent  is  manifested  by  his 
acting  OS  executor  and  proving  the  will:  Ex  parte  Fane,  16  Sim.  406;  and  it 
may  be  inferred  from  the  fact  that  at  the  execution  of  the  will  he  stood  by 
and  assented  and  advised  as  to  the  making:  Heed  v.  BlaitdeU,  16  N.  H.  194; 
S.  C,  41  Am.  Dec.  722;  or  from  his  taking  property  under  the  will:  ChUd^ 
In  Qoode  qf,  16  Week.  Bep.  407;  Smdie  v.  Reynotdn,  2  Desau.  66.  So  from 
bis  placing  money  in  the  hands  of  trustees  for  the  sole  and  separate  use  of  the 
wife:  Emery  v.  Neighbour,  6  N.  J.  L.  142;  S.  C,  11  Am.  Dec  541.  The 
principal  case  furnishes  another  example  of  acts  of  a  husband  from  which  his 
consent  is  presumed. 

The  consent  must  be  to  the  particular  will  in  question.  A  mere  general 
consent,  that  is,  an  authorization  given  by  the  husband  to  her  to  make  a  will 
generally,  without  an  assent  to  the  particular  will  when  executed,  or  at  the 
time  of  its  execution,  is  insufficient:  George  v.  Bussing,  15  B.  Mon.  558; 
Kurtz  y,  Saylor,  20  Pa.  St.  205;  WiUock  v.  Noble,  L.  R.,  7  H.  L.  Cas.,  580; 
Noble  V.  WiUock,  L.  R.,  8  Ch.  Ap.,  778.  And  it  is  said  that  on  assent  with- 
out knowledge  of  the  contents  of  the  will  would  be  unavailing:  WiUock  v. 
Noble,  L.  R.,  7  H.  L.  Cos.,  580;  NoUe  v.  WiUock,  L.  R.,  8  Ch.  Ap.,  778.  And 
acts  of  acquiescence  in  the  claims  and  acts  of  the  legatees  performed  by  the 
husband  in  ignorance  of  his  marital  ri^ht  of  survivorship  in  his  wife's  prop- 
erty will  not  estop  him:  Hays  v.  Bright,  11  Heisk.  325. 

Husband  may  Revoke  his  Consent.  The  husband's  consent  to  the  will, 
being  without  consideration,  may  be  revoked  at  any  time  before  the  will  is 
probated:  George  v.  Bussing,  15  B.  Mon.  558;  Van  WinLle  v.  Schoonmak^,  15 
N.  J.  Eq.  384;  Wagner's  Edate,  2  Ashm.  448;  Brook  v.  Turmr,  2  Mod.  170, 
172;  Maas  v.  Sheffifld,  1  Rob.  Ecc.  3G4;  1  Williams  on  Ex.  54.  But  the  revo- 
cation must  be  before  the  probate:  Wagner's  Estate,  2  Ashm.  448.  A  consent 
given  before  marriage  is  presumed  to  continue  after  her  death  unless  the  con- 
trary appear:  Brook  v.  Turner,  2  Mod.  170.  Certainly,  if  the  consent  be 
pixjvcd  to  have  been  given  at  the  time  of  the  execution  of  the  will,  very  little 
testimony  will  be  required  to  moke  out  a  continuance  of  it  after  her  death: 
George  v.  Bustdng,  15  B.  Mon.  558.  And  if  a  consent  be  once  given  after  her 
death,  though  before  probate,  it  can  not  be  revoked:  Brook  v.  Turner,  2  Mod. 
170,  172;  Maas  v.  Sheffield,  1  Rob.  Ecc.  364. 

Maeried  Woman  may  Dispose  of  heb  Separate  Pebsoxal  Estate  bt 
Will.  Although  for  some  time  it  was  held  that  a  married  woman  could  not 
make  a  valid  will  of  her  separate  real  estate  except  under  a  valid  power,  for  a 
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long  time  the  doctrine  has  prevailed  in  eqnity  that  she  had  foil  power  of  dia> 
poeition  by  will  over  her  separate  personal  estate  without  her  husband's  con- 
sent. She  may  will  her  personal  property,  settled  to  her  sole  and  separate 
use,  together  with  its  produce,  and  whether  it  be  derived  from  her  husband 
or  a  third  person.  The  moment  she  takes  personal  property  to  her  sole  use, 
4he  has  in  equity  the  right  to  dispose  of  it,  for  the  power  of  disposition  is  s. 
necessary  incident  to  the  enjoyment  of  personal  property:  Fettipldce  v. 
OmV^  1  Ves.  jun.  46;  J^ich  v.  Cockell,  9  Id.  369, 376;  Peacock  v.  Monk,  2  Ves. 
sen.  190;  London  Chartered  Bank  qf  Australia  v.  Lempriere,  L.  R.,  4  P.  C, 
572;  In  re  Cro/U,  L.  R..  2  P.  &  D.,  18;  Crqfta  v.  MiddleUm,  2  Kay  &  J.  194; 
Pride  v.  -BiiW,  L.  R.,  7  Oh.  Ap.,  64;  George  y.  Bussing,  15  B.  Mon.  558; 
Mkhad  v.  Baker,  12  Md.  158;  Mory  v.  Michael,  18  Id.  227:  Buchanan  v. 
Turner,  26  Id.  1;  West  v.  West,  3  Hand.  373;  2  Bish.  Mar.  W.,  sec.  540;  1 
Jarm.  on  Wills,  34,  35.  The  husband  may  be  a  trustee  of  property  for  the 
separate  use  of  his  wife:  Bich  v.  CockeU,  9  Ves.  369;  and  where  during  the  cov- 
erture he  treats  himself  as  such  a  trustee  of  certain  funds  by  paying  his  wife 
the  proceeds,  her  will  of  such  property,  made  during  coverture,  will  be  valid: 
In  re  Smith,  1  Sw.  &  Tr.  125.  Personal  property  acquired  by  her  after  sepa- 
ration is  acquired  to  her  sole  use,  and  the  jus  dispoTiendi  attaches  to  it: 
Haddon  v.  Fladgale,  Id.  48;  see  Emery  v.  Neighbour,  6  N.  J.  L.  142;  S.  C,  11 
Am.  Dec.  541.  So  upon  an  agreement  to  live  separate  and  a  payment  by  the 
husband  to  the  wife  of  a  sum  of  money  without  the  intervention  of  trustees, 
the  money  is  subject  to  her  testamentary  disposition:  McKennan  v.  Phillips, 
6  Whart.  571;  S.  C,  37  Am.  Dec.  438.  So  where,  after  a  wonum  is  deserted 
by  her  husband  and  afterwards  acquires  property  by  her  personal  exertions, 
this  is  her  separate  estate,  and  she  may  dispose  of  it  by  will,  although  there 
is  no  trustee  and  no  words  of  gift  of  any  kind:  2  Bish.  Mar.  W.,  sec.  541; 
BtarreU  v.  Wynn,  17  Serg.  &  B.  130;  Braham  v.  BurcheU,  3  Ad.  Ecc.  243; 
see  also  ElUoU,  In  Goods  q/*,  40  L.  J.  P.  76;  Cain  v.  BunUey,  35  Miss.  119. 
But  see  Vreeland  v.  Byno,  26  N.  J.  £q.  160.  It  was  held  in  Mississippi  that 
a  married  woman  had  no  power  to  dispose  of  her  statutory  separate  estate 
without  her  husband's  consent,  unless  a  statute  vested  her  with  that  power, 
on  the  ground  that  her  powers  over  such  property  were  defined  and  limited 
by  statute,  and  she  had  no  rights  in  it  independent  of  statute:  Cain  v.  Bunt- 
ley,  35  Miss.  119;  see  Garrett  v.  Dahney,  27  Id.  335.  This,  in  the  opinion  of 
Mr.  Bishop,  2  Bishop  on  Married  Women,  sec.  549,  would  not  be  deemed 
quite  accurate  in  exposition  of  legal  doctrine  in  most  of  our  states.  And 
when  this  question  arose  in  Georgia  it  was  decided  to  the  contrary:  Urquhari 
V.  Oliver,  56  Ga.  344;  see  also  Inre  Tuller,  79  III.  99;  Noble  v.  Enos,  19  Ind. 
72.  A  provision  of  statute  regulating  the  disposition  of  married  women's 
separate  estate  inter  vivos  does  not  affect  their  right  to  make  a  will,  as  it  ex- 
isted before  the  enactment:  Lee  v.  Bennett,  31  Miss.  119. 

Under  Power  may  Will  her  Personalty  and  Realty.  A  married 
woman  may  make  au  appointment  by  will  of  personal  or  real  property  con- 
veyed to  her  separate  use  with  an  express  power  contained  in  the  instrument 
of  conveyance  authorizing  her  to  do  so,  whether  the  power  is  contained  in  a 
marriage  settlement  or  antenuptial  agreement,  or  in  a  conveyance  or  will  to 
her  by  a  third  person:  Cotter  v.  Sayer,  2  P.  Wms.  622;  Anderson  v.  Miller, 
6  J.  J.  Marsh.  568;  George  v.  Bussing,  15  R  Mon.  558;  Heath  v.  Withington, 
6  Cash.  497;  Holman  v.  Perry,  4  Met  292;  Newhuryport  Bank  v.  Stone,  13 
Pick.  420;  Bradish  v.  Gibbs,  3  Johns.  Ch.  523,  536;  Matter  of  Stewart,  11 
Paige,  398;  Leigh  v.  Smith,  3  Ired.  Eq.  442;  S.  C,  42  Am.  Dec  182;  Barnes 
V.  Hart,  1  Yeates,221;  Barneses  Lessee  v.  /nom,  2DalL  (Pa.)  199;  S.O.,  1  Am. 
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Deo. 278;  Pord^ T.Dofiif/,  13 Rich. L. 349;  4KenfiCoiii.«)6;  2Buh.Mar. 
W.,  tec  544.  The  eUtate  of  wills,  34  &  35  Hen.  VIIL,  does  not,  as  con« 
■traed  by  the  oonrte,  prevent  a  married  woman  from  devising  real  estate  nndev 
a  power  of  appointment:  Otarge  v.  Busiing,  15  B.  Mon.  558.  The  power  may 
be  executed  daring  coverture,  and  the  heir  at  law  will  be  boond  although  the 
estate  is  not  vested  in  trustees.  Ela  v.  Edwards,  16  Gray,  91,  101;  Barme^s 
Lenet  v.  Irwin,  2  DalL  (Pa.)  199;  8.  C,  1  Am.  Dec.  278;  Bcumu  v.  HaH,  1 
Yeates,  221.  An  agreement  made  by  the  husband  with  a  trustee  after  mar- 
riage giviug  to  the  wife  a  power  of  disposing  by  will  of  property  which  she 
owned  before  coverture  \m  prima  facU  valid:  KeUy  v.  Kelly ,  5  B.  Mon.  369. 
In  a  iKMt-nuptial  settlement  by  a  stranger  or  her  husband,  the  wife  may 
receive  a  power  of  appointment:  PxcquH  v.  Swan,  4  Mason,  443. 

The  instrument  executing  the  power,  though  in  testamentary  form,  is  not 
strictly  a  will,  but  an  appointment  under  the  name  or  in  the  nature  of  a  will. 
Still  it  must,  like  an  ordinary  will,  bo  admitted  to  probate  before  it  is  of  any 
effect:  Picqmet  v.  Swan,  4  Mason,  461,  462;  Leigh  v.  Smith,  3  Ired.  £q.  442; 
Newlin  v.  Freeman,  1  Ired.  L.  514;  Shaw  v.  Daw$ep,  I  McMulL  247;  West  v. 
West,  3  Rand.  373;  Jlentey  v.  Philips,  2  Atk.  48;  SUme  v.  Forsyth,  2  Doug< 
707;  Michael  v.  Baker,  12  Md.  158.  But  the  probate  may  and  should  limit 
its  operation  to  the  property  embraced  under  the  power:  Heathy,  WithingUmf 
6  Gush.  497;  HoUnan  v.  Perry,  4  Met.  492;  Tappenden  v.  Walsh,  4  PhiH 
352;  Massy,  Brander,  Id.  454;  De  Pradel,  Ingoodsqf,  L.  R.,  1  P.,  454.  In 
Price  V.  Parker,  16  Sim.  198,  the  will  was  held  to  be  invalid,  as  it  purported 
to  dispose  of  more  property  than  the  power  covered.. 

A  will  made  by  a  married  woman,  having  a  testamentary  power  of  ap- 
pointment, must  be  Intended  to  be  an  exerdse  of  the  power,  although  it 
contains  no  reference  to  it:  ChurehiU  v.  Dtbben,  9  Sim.  447;  Parcher  v.  Dan^ 
iel,  13  Rich.  L.  349;  Thomdike  v.  Reynolds,  22  Gratt.  21;  see  Chatelain  v. 
De  Pontigny,  1  Sw.  &  Tr.  411;  KeUy  v.  KeUy,  5  B.  Mon.  369.  But  in  Mary 
V.  Michael,  18  Md.  227,  it  is  held  that  the  intention  to  execute  the  power 
must  appear  in  the  will  or  it  is  not  a  valid  execution  of  the  power.  A  power 
to  dispose  of  the  increase  of  the  property  includes  a  power  to  dispose  of  land 
purchased  with  the  income:  Porcher  v.  Daniel,  13  Rich.  L.'  349.  But  see 
ChurdiiU  v.  Dihhen,  9  Sim.  447 

Where  the  power  is  given  the  wife  to  make  an  appointment  provided  she  dies 
in  her  husband^s  life-time,  if  she  executes  the  power  and  then  survives  the 
husband,  this  execution  will  be  of  no  avail  and  inoperative,  as  the  power  baa 
never  arisen,  and  she  must  republish  the  will  after  the  husband's  death  to 
give  it  any  effect:  Trimmell  v.  Fell,  16  Beav.  537;  In  Ooods  of  Parkin,  1 
Sw.  &Tr.  465;  In  Ooodsqf  WoUaston,  dQh,  J.  P.  171;  NobUy.  Willoek,  L. 
R.,  8  Gh.  Ap.,  778.  But  if  she  leave  no  children,  or  the  next  of  kin  con- 
sent, the  will  may  toko  effect,  though  not  republished  after  the  decexise  of 
the  husband:  Bishop  v.  Wall,  L.  R.,  3  Gh.  Ap.,  194;  In  Ooods  of  Thorild, 
16  L.  T.,  N.  S.,  853.  But  in  Thomdike  v.  Reynolds,  22  Gratt  21,  it  is  held 
that  a  husband,  who  by  his  will  gives  property,  real  and  personal,  to  his  wife 
absolutely  if  she  survives  him,  may  by  his  will  authorize  her  to  make  a  will 
in  his  life-time  disposing  of  said  property.  And  the  wife  having  made  a  will 
in  the  life-time  of  her  husband,  disposing  of  the  property,  and  afterwards 
surviving  her  husband  and  dying  without  re-executing  or  revoking  her  will, 
the  same  is  valid  to  pass  the  property  to  her  devisees  and  legatees. 

In  Rex  V.  Beitesworlh,  2  Stra.  891,  it  is  held  that  though  the  will  is  valid 
under  a  power,  yet  the  husband  shall  have  the  administration,  though  an  ex- 
ecutrix be  appointed;  for  there  may  be  ohoses  in  action  not  oovered  by  the 
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irilL  See,  upon  the  power  of  a  mamed  wo&uui  to  dii^ote  of  her  eepemle 
estate,  the  note  to  Thomaa  t.  Fciwdl^  30  Am.  Dec  230. 

PowsR  07  Mabbzxd  Woman  to  Dxvisb  Sxpa&atx  Ekaxat. — It  has  been 
Tery  generally  held  that  a  married  woman  is  utterly  iDcapacitated  from  de- 
vising realty.  Although  a  husband  may  talidate  by  his  consent  her  will  of 
personal  property,  he  can  not  likewise  make  her  will  of  real  property  effective. 
For  though  he  may  waive  his  rights  in  her  personalty,  he  can  not  by  his 
own  act  divest  the  rights  of  her  heir  at  law  in  her  realty.  She  can  dispose 
of  real  estate  only  when  it  is  settled  to  her  separate  use  in  an  instrument 
expressly  reserving  a  power  of  appointment  to  her:  WUkinvm  v.  Wrighi, 
6  B.  Mon.  676;  Osgood  v.  Brted^  12  Mass.  525,  530;  Holman  v.  Perr^^ 
4  Met.  492,  496;  Van  WinkU  v.  Sehoanmaker,  15  N.  J.  Eq.  384;  ^eio^tfi  v. 
Freeman^  1  Ired.  L.  514;  Wut  v.  IFerf,  3  Band.  373.  In  Pennsylvania  a 
married  woman  is  to  be  deemed  to  possess  no  power  in  respect  to  her  sep- 
arate estate  but  what  is  positively  given  or  reserved  to  her  by  the  instru- 
ment creating  such  estate:  Wa^ner^B  EstaU^  2  Ashm.  448;  Lanoatter  v. 
Dolauy  1  fiawle,  231;  TJumuu  v.  Folweli,  30  Am.  Dec.  230.  A  power  to  die* 
pose  of  property  by  deed  can  not  be  executed  by  a  will:  Harker  v.  Harber^  S 
Harr.  (Del.)  51.  See  note  to  Thomas  v.  Folwell,  30  Am.  Dec.  230.  She  can 
not  devise  her  realty  even  to  her  husband:  Adams  v.  Kellogg,  Kirby,  195; 
Fileh  V.  Brainerd,  2  Day,  163;  Marsion  v.  Norton,  5  N.  H.  205.  But  in 
Bradish  v.  Oibbs,  3  Johns.  Ch.  523,  it  was  held  that  she  might  execute  in 
favor  of  her  husband  a  power  over  realty  reserved  to  her  while  sole.  At  com- 
mon law,  a  /erne  covert  could  not  affect  realty  except  by  a  fine  and  recovery 
in  which  she  was  examined  apart  from  her  husband.  But  by  that  means  she 
vught  declare  the  uses  to  which  the  estate  should  be  held,  and  might  declare 
£hat  the  trustee  should  hold  to  such  uses  as  she  might  appoint,  and  in  such  a 
case  her  future  disposition  would  be  as  effectual  against  her  heirs  as  her 
immediate  disposition  would  have  been:  Dillon  v.  Oraee,  2  Sch.  &  Lef.  463; 
West  V.  West,  10  Serg.  &  E.  445.  It  is  often  provided  by  statute  that  a 
married  woman  may  by  joining  her  husband  in  a  conveyance  which  she 
acknowledges  apart  from  her  husband,  and  which  is  enrolled,  make  a  valid 
conveyance  of  real  property.  These  statutee  accomplish  what  was  formerly 
the  office  of  the  fine  and  recovery:  Crofts  v.  MiddUUm,  2  Kay  &  J.  194; 
Pr%d€  V.  Bubb.  L.  B.,  2  Ch.  Ap.,  64;  S.  C,  7  Ch.  Ap.  64;  West  v.  West,  10 
Serg.  &  B.  445.  But  an  omission  of  the  acknowledgment  will  be  fatal: 
Id.  An  exception  to  the  general  incapacity  of  a  feme  covert  to  will  realty 
is  made  in  Wagner  v.  EJUs,  7  Pa.  St.  411;  S.  C,  47  Am.  Dec.  515,  where  it 
is  held  that  the  husband  may,  by  consent,  give  validity  to  his  wife's  will  of 
realty  if  he  is  her  sole  heir. 

The  rule  held  in  the  above  cases  prevailed  in  England  until  1865,  when 
the  former  doctrine  was  overruled,  and  it  was  held  that  a  devise  of  real 
estate  to  trustees  upon  a  trust  for  the  sole  and  separate  use  of  a  married 
-woman  and  her  heirs,  though  it  contained  no  express  power  of  dlBpoeition, 
gave  her  the  same  power  of  disposition  over  the  equitable  fee  as  if  she  were 
a  feme  sole.  Likewise  where  the  estate  is  devised  to  her  directly  without 
the  interposition  of  trustees.  These  cases  are  decided  upon  the  same  ground 
as  those  cases  which  allow  the  feme  covert  to  dispose  of  her  separate  per- 
sonfkl  estate,  namely,  that  the  power  of  alienation  is  a  necessary  incident  to 
the  separate  use  of  property:  Taylor  v.  Meads,  11  Jur.,  N.  S.,  166;  HaU  v. 
Walerhouse,  Id.  361.  See  Pride  v.  Bubb,  L.  E.,  7  Ch.  Ap.,  64.  Upon  the 
opinion  of  Lord  Chanoellor  Westbury,  in  Taylor  v.  Meads,  delivered  in  1865, 
Mr.  Bishop  characteristically  remarket  *'One  can  not  read  his  luminous  ^  «rds 
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witboat  thankfalnaw  to  that  Providenoe  which  guides  our  oarthly  affiniFB^ 
for  making  now  and  then  for  high  judicial  place  a  man  who  will  not  permit 
his  intellect  to  wear  the  chains  which  superstition,  clothed  in  judicial  gar- 
ments,  puts  upon  almost  every  mean  understanding  caught  within  what 
ought  to  be  the  enlightened  ranka  of  the  law:*'  1  Bish.  Mar.  W.,  sec.  853. 

WiF£  07  Alisn  or  of  Oks  CiviLrrEK  Mo&TinTS  MAT  Make  Wilu 
A  married  woman  is  a /erne  9oU  as  to  property  acquired  after  her  husband 
has  been  convicted  of  felony,  and  she  may  dispose  of  such  property  by  will 
in  the  same  manner  and  with  like  effect  as  a/em«  9oU:  In  re  Maniin,  2  Rob. 
Eoc.  405;  Coward,  In  Goods  of,  4  Sw.  &  Tr.  46;  1  Jarm.  on  Wills,  35,  note. 
See  Co.  Lit.  133  a.  So  if  the  husband  is  attainted  and  pardoned  on  condi- 
tion of  transportation;  New9ome  ▼.  Bowytr,  3  P.  Wms.  37.  So  where  the 
husband  is  banished  for  life:  Countess  qf  Portland  v.  Prodgers^  2  Vem.  104. 
The  husband  being  an  alien,  the  wife  is  chargeable  as  a  feme  aoUy  and  pre- 
sumably may  likewise  moke  a  will:  Deerly  v.  Mazarine,  1  Salk.  116. 

Wipe  may  Dispose  by  Will  of  Pbopebtt  Held  in  Autre  DRon. 
A  further  exception  obtains  to  a  married  woman's  general  incapacity  to  make 
a  will  at  common  law.  She  may  bequeath  property  held  in  autre  droit  as  an 
executrix  or  trustee,  as  the  duties  of  the  trust  may  require,  without  her  hus- 
band's consent.  She  may  appoint,  as  executrix  of  another  person,  a  succeed- 
ing executor:  Scammell  ▼.  Wilkinson,  2  East,  552;  Hodsden  v.  Lloyd,  2  Bro. 
O.  C.  534,  548;  Tucker  v.  Inman,  4  Man.  &  Q.  1076;  Stepltens  v.  Bagwell,  15 
Ves.  137;  Martin,  In  Goods  qf,  3  Sw.  k  Tr.  1;  8  Jur.,  N.  S.,  1134;  1  Will- 
iams  on  Ex.  53,  414. 

Antenuptial  Will,  Kevokbd  by  Marriage. — As  it  is  essential  to  a  will 
that  it  should  be  ambulatory  until  the  testator's  decease,  the  marriage  of  a 
feme  sole  who  has  made  a  will  necessarily  revokes  it,  for  she  becomes  then  in 
general  incapacitated  to  make  a  valid  wilL  And  survivorship  of  the  wife 
will  not  validate  her  antenuptial  will,  but  she  must  republish  it  to  render  it 
efifective:  Doe^v.  Staple,  2  T.  B.  695;  Hodsden  v.  Lhyd,  2  Bro.  C.  C.  544; 
Forse  v.  Himbling,  4  Rep.  61;  Long  v.  Aldred,  3  Add.  48;  Osgood  v.  Breed, 
12  Mass.  525,  530;  GarrtU  v.  Dahney,  27  Miss.  335;  Lathrop  v.  Dunlop,  4 
Hun,  213;  Sanders  ▼.  Simdeh,  1  West  Coast  Rep.  868;  conira:  Wood  v. 
Bullock,  3  Hawks,  298. 

A  clear  and  distinct  recognition  of  the  existence  and  validity  of  the  will 
at  the  time  of  the  execution  of  a  codicil  for  that  purpose  is  a  sufficient  re- 
vival of  a  will  revoked  by  marriage  without  re-execution  of  whole  will: 
Brown  v.  Clark,  16  Hun,  559. 

A  widow  having,  after  the  death  of  her  husband,  delivered  a  will  made 
during  coverture  to  her  executor  for  safe  custody,  such  delivery,  coupled  with 
other  acts  of  recognition,  amounts,  in  a  court  of  probate,  to  a  republication 
of  the  will:  Miller  <t-  Boss  v.  Brown,  2  Ha^.  Ecc.  209. 

A  parol  republication  of  an  antenuptial  will  is  not  sufficient:  Transen's 
Will,  26  Pa.  St.  202.  The  husband's  consent  to  the  probate  of  an  an  ten  up* 
tial  will  docs  not  validate  it:  In  re  Carey.  49  Vt.  236;  S.  C,  24  Am.  Rep. 
V^3.  An  authority  to  will  certain  property  during  coverture  executed  before 
^.le  marriage  is  void,  and  no  execution  of  the  power,  although  the  disposi- 
tion was  in  favor  of  the  husband  and  the  marriage  takes  place  almost  imme- 
diately: Hodsden  t.  Lloyd,  2  Bro.  C.  C.  534;  Doe  v.  Staple,  2  T.  R,  695. 
But  if  the  antenuptial  will  be  of  property  which  she  could  dispose  of  n  this 
way  after  marriage,  the  marriage  will  not  revoke  it:  Webb  v.  Jones,  3c  N.  J. 
Eq.  163.  So  where  the  property  willed  is  such  that  the  husband  acquires 
oo  marital  rights  in  it:  Morton  v.  Onion,  45  Vt.  145. 
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Pbobatb  ov  Marrtbd  Woman's  Will,  Eifect  ov.— The  probata  court, 
in  probating  the  will,  decides  merely  npon  the  due  execntion  of  the  will:  not 
upon  the  testamentary  right  of  disposal,  under  a  power,  for  example,  not 
upon  whether  the  power  has  been  daly  executed,  and  not  upon  what  passes  by 
the  wiU:  Michael  v.  Baker,  12  Md.  158;  Holman  v.  Perry,  4  Met.  492,  498; 
Waie-s  V.  CuUen,  2  Bradf.  354;  SchuU  v.  Murray,  32  Md.  9;  Leigh  v.  Smithy 
3  Ired.  Eq.  442;  Brook  t.  Turner,  1  Mod.  211;  S.  C,  2  Id.  170;  Jenlin  v. 
WhUehotuef  I  Burr.  431.  If  prima  /aeie  she  is  shown  to  have  a  power,  the 
court  of  probate  can  not  inquire  whether  it  has  been  properly  exercised  upon 
the  will  being  ofifered  for  probate,  but  when  an  averment  is  made  that  the 
testamentary  paper  was  made  in  pursuance  of  a  power  which  is  before  the 
court,  the  court  is  bound  to  grant  probate,  and  thereby  leave  it  to  the  compe* 
tent  court  of  construction  to  decide  whether  the  paper  is  a  due  execution  of 
the  power:  Chatelain  v.  De  Poniigny,  1  Sw.  &  Tr.  411;  Kelly  v.  KeUy,  5  B. 
Mon.  369;  Michael  v.  Baker,  12  Md.  158.  Under  these  cases  the  judgment  of 
the  probate  court  is  conclusive  only  upon  the  fact  of  the  due  execution  of  the 
instrument  and  the  fact  that  the  deceident  was  of  sound  and  disposing  mind 
and  memory;  and  not  upon  her  capacity  as  a  married  woman  to  dispoae  b; 
will  of  the  property  covered  by  the  instrument.  Where,  however,  the  juris- 
diction of  the  probate  court  is  competent  to  include  the  latter  question,  its  de« 
cision  upon  it  will  be  conclusive.  For  npon  matters  within  its  jurisdiction 
the  judgment  of  a  probate  court  is  as  conclusive  as  the  judgment  of  any  other 
court.  If,  then,  the  capacity  and  power  of  a  married  woman  to  make  a  will 
is  within  the  probate  jurisdiction,  the  judgment  of  the  probate  court  upon 
that  question  will  be  conclusive  upon  the  heirs  at  law  and  other  interested 
parties  until  it  is  vacated  or  reversed  by  a  direct  proceeding  for  that  purpose: 
Parker  v.  Parker,  11  Cush.  519;  Judwn  v.  Lake,  3  Day,  318;  Caesela  v. 
Vernon,  5  Mason,  332;  ^^^tson  v.  Smith,  16  Mich.  421;  see  Tucker  v.  Innuut^ 
4Man.&G.  1049,  1076. 

A  will  upon  its  face  purporting  to  dispose  of  real  property  may  be  proved 
80  f ar  as  it  relates  to  choses  in  action  if  it  appear  that  she  had  no  realty: 
Jieed  V.  BlaisdeU,  16  N.  H.  194;  S.  C,  41  Am.  Dec  722. 

Statutes  Affxctino  Power  of  Married  Women  to  Make  Wills.— A 
atatute  with  a  provision  resembling  that  of  the  first  statute  of  wills,  32  Hen. 
VIIL,  giving  the  power  to  devise  to  any  one  seised  of  real  estate,  of  twenty- 
one  years  of  age,  and  of  sane  mind,  does  not  include  within  its  terms  married 
women:  Osgood  v.  Breed,  12  Mass.  530;  Morae  v.  Tliompson,  4  Cush.  563; 
Wakefield  v.  Phelps,  37  N.  H.  295;  MarsUm  v.  NorUm,  5  Id.  205.  The  ten- 
dency now,  however,  is  very  strong  toward  removing  all  disability  from  mar- 
ried women  respecting  their  power  of  willing  their  property,  whether  it  be  real 
or  personal  Many  states  have  removed  the  disability  in  tola,  while  others  have 
given  them  much  greater  power  over  their  property  than  they  had  at  com- 
mon law:  1  Redf.  on  Wills,  22.  She  may  dispose  by  will  of  her  property 
like  a  /erne  sole,  or  nearly  so,  in  Alabama,  Arkansas,  California,  Colorado, 
District  of  Columbia,  Connecticut,  Florida,  Illinois,  Indiana,  Kansas,  Maine, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Missouri,  Nevada,  New  Jer- 
sey, New  York,  Ohio,  Rhode  Island,  South  Carolina,  Vermont,  and  Wiscon- 
sin. In  somes  states  her  statutory  power  is  restricted  so  far  as  it  may  affect  the 
rights  of  the  husband  in  the  property,  such  as  curtesy.  This  is  the  case  in 
Massachusetts,  Missouri,  New  Hampshire,  New  Jersey,  and  Rhode  Island. 
Some  statutes  provide  that  she  may  not  dispose  of  more  than  half  of  hei 
estate  without  her  husband's  consent.  Such  is  the  case  in  Colorado,  Kansas, 
Aad  Massachusetts.    And  the  statutes  of  other  states  simply  enact  the  common 
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Uw,  ftUowing  a  murried  women  to  diipoee  of  her  eepezmte  eitsle  without  her 
hnsbend's  oonaeDti  to  execute  a  power  of  appointment  without  her  hneband'a 
content,  or  generally  with  her  hnshand't  ooneent  to  dispoee  of  peraonaltj; 
and  eome  go  farther  and  allow  her  to  make  a  will  of  any  property  with  Ida 
consent.  In  theee  statutei  a  proyision  is  aometimee  made  that  the  oonaeol 
shall  be  in  writing  and  indoraed  upon  the  inatniment.  Snoh  atatntea  exist 
in  Delaware,  Georgia,  Kentacky,  Maryland,  Minneaota»  Kebraaka,  New 
EUmpahire,  North  Garolina,  Oregon,  Pennsylvania,  Tennessee,  and  Virginia. 
In  England  the  married  women's  property  act  of  1082  gives  the  msnied 
woman  full  power  of  acquiring,  holding,  and  disposing,  by  will  or  otherwise, 
of  any  real  or  personal  property,  in  the  same  manner  as  if  she  were  a  feme 
$ole,  and  without  the  intervention  of  any  trustee:  See  note  on  this  statnte,  27 
Am.  Law  Rev.  655,  559.  In  3  Jarm.  on  Wills,  Am.  ed.  1881,  752,  note, 
the  enabling  statutes  of  the  several  atates  are  collected.  In  Campbell  v.  Brcm* 
der,  7  Lea,  240,  it  is  held  that  a  married  woman  under  twenty-one  yean  of 
age  can  not  dispose  of  property  by  will,  although  the  statute  conferring  the 
power  upon  her  does  not  in  express  words  limit  the  age.  The  age  at  which 
aho  may  make  the  will  ia  generally  provided  by  atatute.  But  the  Texaa  and 
Iowa  atatutes  give  the  power  to  make  a  will  to  all  persons,  irrespective  of 
age,  *' who  may  be  or  may  have  been  lawfully  married." 

In  1849  a  married  woman  received,  by  is  New  York  statute,  a  general 
power  to  make  wills.  Before  this,  under  the  act  of  1848,  she  had  no  right  of 
testamentary  disposition.  It  was  held  that  during*the  interim  between  these 
statutes  a  married  woman  could  not  will  her  property,  although  her  disposi- 
tion would  have  have  been  valid  in  equity,  being  a  will  of  her  separate  per- 
sonal estate,  pursuant  to  an  antenuptial  contract:  American  Home  M,  8oc*  v. 
Wadhams,  12  N.  Y.  415,  reveraing  S.  C,  10  Barb.  597.  A  proviaion  that 
the  trustee  of  the  married  woman'a  property  ahall  join  in  a  deed  of  it  has  no 
reference  to  a  devise:  Smilh  v.  Thompeon^  2  McArthur,  291;  8.  C,  29  Am. 
Rep.  621. 

AsssNT  UKDER  Enablcto  STATUTES.— All  the  husbaud's  rights,  such  as 
curtesy  and  the  like,  which  had  been  reserved  to  him  by  the  statute  of  New 
Jersey,  1864,  he  may  and  does  waive  by  his  aaaent  to  hia  wife'a  will;  and 
this  assent  is  conclusive  as  to  himself  and  his  creditors:  Beale  v.  Storm^  2% 
N.  J.  Eq.  372.  The  same  principle  is  applied  in  Haaaaohuaetta:  Sikby  v.  Bui' 
lock,  10  Allen,  94.  A  atatute  provided  that  the  will  of  real  mnd  personal  prop- 
erty be  valid  if  the  '*  husband  "  consent.  It  was  held  that  the  consent  mnsi 
be  given  during  her  life-time,  for  he  could  not  consent  in  accordance  with  the 
statute  after  her  death,  being  then  no  longer  her  husband:  Smith  v.  Stpeetf 
1  Gush.  470.  A  statute  of  Iowa  provides  that  a  husband's  or  wife's  share  in 
the  other's  estate  can  not  be  divested  by  will  except  by  a  consent  thereto  re- 
corded within  six  months.  Under  this  provision  it  was  held  that  a  valid 
record  of  such  a  consent  could  not  be  made  after  the  statutory  time  had 
elapsed,  for  it  would  render  the  settlement  of  estates  too  uncertain  if  the  rule 
were  otherwise:  IloueUm  v.  Latie,  17  N.  W.  Rep.  514.  The  Georgia  code, 
sec  2410,  provides  that  a  married  woman  may  dispose  of  property  by 
will,  **  when,  having  a  separate  estate  absolutely  or  an  estate  in  expectancy, 
her  husband  consents  to  her  disposing  of  the  same  by  wilL"  And  it  was 
held  that  the  consent  in  the  statute  referre<l  only  to  the  estate  in  expectancy^ 
and  was  necessary  only  in  the  disposition  of  such  an  estate:  CtMvenaugk  t. 
Ainehbaeker,  36  Ga.  500,  506.  A  will  made  before  the  enabling  statute,  but 
devising  the  same  amount  of  property  to  the  heir  at  law  aa  he  would  take  if 
intentionally  omitted  from  the  will,  is  valid  without  the  husband's  consent: 
Burrough  v.  NuUmg,  105  Mass.  22a 
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Bbtocation  bt  Marbiaqb  uvder  Enabung  Statutbs.— In  VliginiB,  by 
statute,  a  fabsequent  marriage  is  a  revocation  of  the  will  nnless  it  be  made  "  in 
pursuance  of  a  power  of  appointment,  when  the  estate  appointed  would  not  in 
default  of  such  appointment  pass  to  his  or  ber  [the  testator*s]  heir,  personal 
representative,  or  next  of  kin:"  Phaup  v.  Wooldridgt^  14  Gratt.  332.  The  pro- 
vision of  the  New  York  revised  statutes,  that  a  subsequent  marriage  revokes 
a  prior  will,  is  not  repealed  by  the  enabling  acts  of  1848,  1849,  and  1860: 
Loomis  y.  Loomis^  51  Barb.  257.  But  when  a  woman  is  allowed  to  dispose  of 
her  property  like  a/eme  8ole,  the  common -kw  rule  making  a  subsequent  mar- 
riage a  revocation  of  her  will  made  when  sole  will  no  longer  prevail.  CesacU 
raiio,  cestal  ip§a  lex:  In  re  Tuller,  7  111.  99.  In  Massachusetts,  by  the  rev- 
ocation of  the  statute  of  William,  marriage  without  issue  continued  no  longer 
a  revocation  of  an  antenuptial  wilL 

Cases  Constkuino  Statutes. — The  following  cases,  construing  the  stat- 
utes of  the  several  states  in  which  they  are  decided,  hold,  that  under  those 
statutes  a  married  woman  has  more  or  less  the  power  of  a  fetne  sole  in  the 
disposition  of  her  property  by  will:  Urquhart  v.  Oliver^  56  Ga.  344;  In  re 
Tidier,  79  IlL  99;  NobU  v.  Eno8,  19  Ind.  72;  Buchanan  v.  Turner,  26  Md.  1; 
SekuU  v.  Murray,  32  Id.  9;  Vredand  v.  Ryno,  26  N.  J.  Eq.  160;  Wak^ld 
▼.  Phelps^  37  N.  H.  295;  Van  West  v.  Benedict,  1  Bradf.  114;  Waiera  v.  CW- 
len,  2  Id.  354;  Wallace  v.  BasseU,  41  Barb.  92;  Allen  v.  State,  5  Ohio,  65; 
Dickinson  v.  Dickinson^  61  Pa.  St.  401 ;  Johnson  v.  Sharp,  4  Coldw.  45;  In 
re  Carey,  49  Vt.  236;  S.  C,  24  Am.  Rep.  133;  SmUh  v.  Thompson,  2  Mc- 
Arthur,  291;  S.  C,  29  Am.  Rep.  621.     See  20  Alb.  L.  J.  244,  264. 

Under  a  statute  giving  the  feme  cowrt  full  power  of  disposition,  except  that 
she  is  not  authorized  to  dispose  of  any  interest  to  which  her  husband  was  or 
would  be  at  her  death  entitled,  it  was  held  that  he  might  reduce  choses  in 
action  to  possession  after  her  death,  as  her  administrator,  and  hold  them 
though  they  were  disposed  of  by  her  will:   VreeUuid  v.  Ryno,  26  N.  J.  Eq.  160. 

The  principal  case  is  citei>  in  Allison  v.  Smith,  16  Mich.  421,  to  the 
point  that  upon  the  probate  of  a  married  woman's  will,  the  question  of  her 
right  to  make  a  will  in  the  particular  instance  in  question  is  a  proper  subject 
for  inquiry  and  decision;  and  in  Wakefield  v.  Phelps,  37  Id.  299,  to  the  point 
that  a  married  woman  could  not,  at  common  law,  devise  real  estate,  and 
oonld  in  no  case  make  what  is  properly  called  a  wilL 
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[2S  MXW  HAMFtHIBX,  014.] 

BxECUTOBT  Contract  of  Infant  mat  be  Ratified  bt  Express  Promise 
or  by  such  acts  as  evince  an  intention  to  bo  bound  by  it;  but  a  mere  ac- 
knowledgment is  not  enough. 

ExECUTORT  Contract  of  Infant  is  Invalid  until  Ratified;  executed 
contract  of  infant  is  binding  until  avoided. 

Express  Promise  to  Pat  Debt  or  Perform  Agreement  contracted 
during  minority  may  be  either  absolute  or  partial,  qualified  or  condi- 
tional 

Partial,  Qualified,  or  Conditional  Promise  to  Pat  Contract  entered 
into  in  infancy  is  a  new  promise  founded  upon  the  original  consideration, 
and  not  a  ratification  of  the  old  one,  and  it  must  be  declared  upon  as  a 
new  promise. 
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OoxDinoNAL  Pbomisk  to  Pat  ob  Pebfobm  Contsaot  BCadb  undeb  Agb 
can  not  be  enforced  until  the  happening  of  the  ccmtingency,  or  tiie  per- 
forumnce  of  the  condition,  but  then  the  new  contract  becomes  abaolnte 
and  the  original  contract  ia  ratified,  and  the  plaintiff  may  declare  Qpoo 
either. 

Pbomisk  Madk  aftkb  Majobitt  bt  Makkb  ov  Pbomissobt  Notb  Exb- 
CUTED  19  Infancy  to  pay  it  at  the  end  of  a  spedfiod  time  in  labor  or 
else  in  money  is  a  conditional  promise,  and  becomes  absolute  npon  the 
expiration  of  the  specified  time  whereby  the  original  contract  is  confirmed 
and  the  promisor  made  liable  to  suit  on  either  contract. 

pBOMiasoRY  Notb  Made  bt  Ikfakt  is  Nbgotiablb  aitkr  CoxiTB]fATioir» 
and  an  action  thereon  will  lie  in  the  name  of  the  indorsee. 

Patex  of  Pbomissobt  Note  Ikdobsino  It  without  Recoubsb  is  Compb* 
TXBT  Witness  for  the  indorsee  in  an  action  against  the  maker. 

Assumpsit  by  the  indorsee  of  a  promissory  note  against  the 
maker  who  executed  it  during  infancy,  payable  to  John  Barker 
or  order,  who  indorsed  it  to  the  plaintiff  without  recourse. 
Barker  was  called  upon  to  testify  to  a  new  promise  to  pay  the 
note  made  by  the  defendant  after  he  came  of  age.  It  was 
objected  by  the  defendant  that  this  witness  was  incompetent  on 
the  ground  of  interest.  The  objection  was  OTerruled.  Barker 
testified  that  while  he  held  the  note,  he  informed  the  defendant, 
who  was  a  joiner,  that  he  was  intending  to  have  some  work  done^ 
and  requested*  payment  of  the  note  in  labor.  The  defendant 
replied  that  at  present  he  was  bound  by  other  engagements,  but 
that  at  the  end  of  six  weeks  he  would  come  and  work  for  Barker 
at  the  rate  of  a  dollar  a  day  and  pay  him  in  this  way,  or  el^e  be 
would  pay  him  in  money.  The  defendant  never  performed  any 
labor  for  Barker.  The  defendant  objected  that  this  promise  did! 
not  furnish  the  plaintiff  with  a  cause  of  action.  The  plaintif* 
took  a  verdict  subject  to  the  opinion  of  this  court  upon  the  de> 
fendant's  exception. 

N.  and  O.  N.  Eastman^  for  the  plaintifll 

Christie  and  Kingman,  for  the  defendant. 

By  Court,  Gilohbist,  C.  J.  The  executoiy  contract  of  an 
infant  may  be  ratified  or  confirmed  by  an  express  promise,  or 
by  such  acts  as  evince  an  intention  to  be  bound  by  it:  Hijit  v. 
UnderhUl,  9  N.  H.  436  [32  Am.  Dec.  380J;  Aldrich  v.  Grimes^ 
10  Id.  194.  But  a  mere  acknowledgment  is  not  enough:  Hale 
v.  Gcrrish,  8  Id.  376;  Millard  v.  HewleU,  19  Wend.  301;  Ttumxp- 
gon  V.  Lay,  4  Pick.  48  [16  Am.  Dec.  325].  The  case  of  a 
promissory  note  rests  on  the  same  ground  as  other  executory 
contracts.    It  is  not  void,  because  it  may  be  confirmed;  but  it 
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is  invalid,  that  is,  without  binding  force,  until  it  is  oonfirmed; 
Merriam  v.  WiUcinB,  6  N.  H.  432  [25  Am.  Dec.  472];  Conn  v. 
Cobum,  7  Id.  868  [26  Am.  Dec.  746];  Aldrich  v.  Grimes,  mpra; 
Beed  y.  Balchelder,  1  Met.  559.  The  executory  contracts  of  an 
infant  are  said  to  be  voidable,  but  this  word  is  used  in  a  sense 
entirely  different  from  that  in  which  it  is  applied  to  the  executed 
contracts  of  an  infant.  In  the  latter  (»se,  the  contract  is  bind- 
ing until  it  is  avoided  by  some  act  indicating  that  the  party  re- 
fuses  longer  to  be  bound  by  it.  In  the  former  case,  it  is  meant 
merely  that  the  contract  is  capable  of  being  confirmed  or 
avoided,  though  it  is  invalid  until  it  has  been  ratified. 

In  the  present  case,  the  proof  relied  on  to  show  a  ratification 
is  of  an  express  promise.  It  is,  therefore,  unnecessary  to  refer 
to  any  of  the  other  modes  of  ratification  whicu  are  discussed  in 
the  books.  An  express  promise  to  pay  a  debt  or  perform  an 
agreement,  contracted  or  entered  into  during  minority,  may  be 
partial,  qualified,  or  conditional.  And  the  effect  of  such  prom- 
ises as  a  ratification  of  a  previous  agreement  is  by  no  means  the 
same. 

As  to  the  absolute  promise,  no  question  can  arise.  The  par- 
tial promise,  or  the  promise  to  pay  or  perform  a  part  of  the 
original  debt  or  agreement,  is  binding  only  to  the  extent  of  the 
new  promise,  and  is  not  a  ratification  of  the  original  debt,  but 
a  new  and  distinct  promise,  though  founded  upon  the  original 
consideration. 

A  new  promise  maybe  qualified  in  various  ways.  It  may 
bind  the  promisor  to  pay  the  debt  at  a  different  time  or  place 
from  those  originally  stipulated.  It  may  be  a  promise  to  pay, 
not  in  money,  but  in  specific  articles,  or  in  personal  services. 
These  cases  can  not  be  distinguished,  in  principle,  from  that 
last  stated.  They  are  new  contracts,  not  ratifications  of  the  old 
ones. 

When  a  contract  which  requires  confirmation  is  confirmed,  it 
takes  effect  from  its  date,  or  from  the  time  of  making  it.  But 
this  can  not  be  the  case  as  to  an  agreement  which  contains  new 
stipulations  not  comprised  in  the  original  agreement.  Among 
the  many  advantages  of  an  observance  of  the  rules  of  pleading 
is  to  be  remarked  the  precision  with  which  they  indicate  the  ex- 
act point  in  controversy.  And  in  whatever  form  the  question 
may  arise,  we  can  see  at  once  the  material  points  involved,  by 
supposing  the  questions  to  be  raised  by  the  pleadings.  When 
infancy  is  pleaded  to  a  declaration  upon  a  contract,  the  repli- 
cation, if  the  plaintiff  would  avail  himself  of  a  ratification  or 
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new  promise,  that  the  defendant/ after  the  making  of  the  said 
promises  in  the  declaration  mentioned,  and  before  the  conmienoe- 
ment  of  the  suit,  to  wit,  on,  etc.,  attained  his  age  of  twenfy- 
one  years,  and  after  he  had  so  attained,  etc. ,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on,  etc.,  assented  to  and  then 
and  there  ratified  and  confirmed  the  said  promises  in  the  decla- 
ration mentioned,  etc. :  2  Ch.  PL  696;  Story's  Eq.  PI.  160.  The 
rejoinder  is,  that  the  defendant  did  not,  after  he  attained  the 
age  of  twenty-one  years,  and  before  the  commencement  of 
the  suit,  assent  to,  ratify,  and  confirm  the  said  promises  in  the 
declaration  mentioned,  or  either  of  them,  in  manner  and  form, 
etc. :  2  Ch.  PI.  669;  Story's  Eq.  PL  160.  Upon  these  pleadings 
it  is  apparent  that  the  point  to  be  tried  and  determined  is  merely 
whether  the  defendant  confirmed  the  promises  declared  on. 
Evidence  that  he  made  any  other  or  different  agreement  would 
not  support  the  rejoinder,  any  more  than  it  would  support  the 
original  declaration.  In  such  cases  it  is  clear  that  tbe  new  con- 
tract is  valid,  and  it  has  never  been  denied  that  the  original 
consideration  is  sufficient  to  support  it;  but  being  a  new  and 
different  contract,  it  must  be  stated  and  declared  on  according 
to  the  facts  and  the  evidence  to  sustain  it. 

Within  the  class  of  qualified  promises  in  renewal  of  contracts 
entered  into  by  an  infant  are  the  cases  of  new  promises,  to  be 
performed  upon  a  condition  or  a  contingency.  They  are  dis- 
tinguishable from  other  cases  of  qualified  promises  by  the  nature 
of  the  qualification.  So  long  as  the  contingency  remains,  or 
the  condition  is  unperformed,  they  are  qualified  contracts,  gov- 
erned by  the  same  rules  as  the  class  last  referred  to.  They 
may  be  declared  upon  and  an  action  maintained  upon  them, 
but  the  contract  offered  in  evidence  is  not  that  originally  made. 
It  differs  from  it  in  substantial  particulars.  If  the  plaintiff 
declare  upon  the  original  cause  of  action  and  allege  a  confir- 
mation of  the  original  contract,  he  will  fail,  because  his  proof 
will  show  a  new  and  distinct  contract,  and  not  an  affirmance  of 
the  old  one.  The  evidence  would,  in  fact,  prove  a  refusal  to 
ratify  the  original  agreement.  If  the  defendant  promise  to  pay 
in  goods,  it  will  be  equivalent  to  saying,  "  I  will  not  pay  you  in 
money,  but  I  will  pay  you  in  goods,"  thus  proposing  to  substi- 
tute a  new  contract  for  the  old  one.  If  he  should  say,  *'  1  will 
pay  you  in  three  years,"  or  **  when  I  am  able,"  he  will,  in  sub- 
stance, decline  to  pay  when  the  plaintiff  requests  it. 

If  a  new  promise  be  made  to  pay  or  perform  a  contract  made 
under  age,  upon  a  contingency  or  a  condition,  no  action  will 
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lie  until  the  happening  of  the  contingency  or  the  perfbnnance 
of  the  condition,  for  the  old  contract  will  not  until  that  time 
have  been  confirmed,  and  the  new  agreement  is  distinct  from  it; 
and  of  that,  in  the  case  supposed,  there  will  then  have  been  no 
breach.  When  the  contingency  has  happened,  or  the  condi- 
tion is  fulfilled,  the  new  contract  becomes  absolute,  the  original 
contract  is  ratified,  and  the  plaintiff  may  declare  upon  it,  or 
upon  the  new  agreement.  If  he  declare  upon  the  original  con- 
tract, and  infancy  be  pleaded,  he  may  reply  a  confirmation,  and 
upon  proper  evidence  he  will  be  entitled  to  recover.  Or  he 
may  declare  upon  the  new  promise,  and  set  it  forth  with  the 
necessary  averments;  and  upon  sufficient  proof  will  be  entitled 
to  recover  in  that  case. 

In  the  case  of  Whitney  v.  DiUch,  14  Mass.  457  [7  Am.  Dec. 
229],  an  infant  made  a  promissory  note,  and  when  he  became 
of  age,  being  applied  to  for  payment,  acknowledged  that  it  was 
due,  and  promised  that  on  his  return  to  E.,  where  he  resided, 
he  would  endeavor  to  procure  the  money  and  send  it  to  the 
plaintifls.  It  was  held  that  this  was  competent  evidence  of  a 
ratification.  The  action  was  upon  the  note.  The  defendant 
pleaded  infancy,  and  the  plaintiff  replied  a  confirmation  of  the 
original  promise.  Parker,  C.  J.,  said:  **  The  terms  of  ^tifica- 
tion  need  not  be  such  as  to  import  a  direct  promise  to  pay. 
All  that  is  necessary  is  that  he  expressly  agrees  to  ratify  his 
contract,  not  by  doubtful  act,  such  as  payment  of  a  part  of  the 
money  due,  or  the  interest,  but  by  words,  oral  or  in  writing, 
which  import  a  recogmtion  and  a  confirmation  of  his  promise." 
In  the  case  of  Everson  v.  Carpenter,  17  Wend.  419,  it  was  held 
that  if  a  promise  by  an  infant  to  pay  his  note  be  conditional, 
performance  or  the  happening  of  the  condition  must  be  shown 
to  sustain  an  action.  In  Thompson  v.  Lay,  4  Pick.  48  [16  Am. 
Dec.  325],  Parker,  C.  J.,  states  the  law  thus:  ''A  ratification 
may  be  absolute  or  conditional.  If  it  be  the  latter,  the  terms 
of  the  condition  must  have  happened  or  been  complied  with 
before  an  action  can  be  sustained.  I  ratify  and  confirm  my 
promise,  provided  I  receive  a  certain  legacy,  or  if  I  succeed  to 
a  certain  estate,  or  if  I  recover  a  certain  sum  of  money,  or  if  I 
draw  a  prize  in  a  certain  lottery,  would  make  a  conditional 
promise  or  ratification  sufficient  to  make  the  defendant  liable 
on  a  contract  made  when  a  minor,  when  the  events  happen,  but 
not  before." 

In  the  case  before  us,  the  defendant,  on  being  asked  by  the 
plaintiff  to  pay,  said  that  at  the  end  of  six  weeks  he  would  come 
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and  woiJc  for  bim,  at  a  dollar  a  day,  or  else  he  would  pay  him 
the  money.  This  was  a  qualified  promise  to  pay,  depending  on 
a  contingency.  For  the  period  of  six  weeks  the  defendant 
reserved  to  himself  the  right  to  pay  in  labor,  at  a  dollar  a  day. 
During  that  time  it  was  contingent  whether  his  promise  to  pay 
the  money  would  become  binding,  and  until  the  expiration  of 
that  period  it  was  uncertain  whether  the  original  contract 
would  be  confirmed,  or  the  altematiye  promise  would  be  per- 
formed. Until  the  end  of  six  weeks  no  action  could  be  brought, 
either  upon  the  old  or  the  new  contract;  but  after  the  six  weeks 
had  elapsed,  after  the  right  reserved  by  the  defendant  to  pay 
in  labor  had.  ceased,  the  new  promise  to  pay  in  money  became 
absolute,  and  the  old  contract  was  absolutely  confirmed,  and 
the  defendant  was  then  liable  to  be  sued  upon  either  contract 
It  does  not  appear  whether  the  action  was  brought  before  or 
after  the  expiration  of  the  six  weeks.  We  take  it  for  granted, 
however,  that  it  was  brought  after  that  time. 

The  effect  of  the  new  promise,  after  it  became  absolute,  being 
to  ratify  and  confirm  the  note,  and  to  give  it  the  same  validity  as 
if  the  promisor  had  been  of  legal  capacity  to  make  the  note  at 
the  time  of  its  date,  it  vms  from  that  time  at  least  a  good  nego- 
tiable pote,  transferable  according  to  its  terms,  and  the  action 
may  well  be  brought  in  the  name  of  the  indorsee:  Beed  v.  Batch' 
elder,  1  Met.  659.  If  an  action  had  been  brought  upon  the  new 
promise,  it  must  have  been  in  the  name  of  Barker,  because  that 
contract  is  not  negotiable. 

We  see  no  objection  to  the  competency  of  Barker  as  a  wit- 
ness. Having  indorsed  the  note  '*  without  recourse,"  he  was 
not  responsiUe  in  any  way  to  the  plaintiff,  and  stands  as  if  he 
had  been  released  by  him:  Cowles  t.  EariSy  8  Conn.  516;  Howe 
T.  Thompson,  11  Me.  152;  Watson  y.  McLaren,  19  Wend.  558. 

Judgment  on  the  verdict. 

Promisx  to  Pat  Cxbtain  Suh  of  Monet  on  Oivxn  Dat,  with  privilege  of 
discharging  the  debt  in  some  other  oommodity,  becomes  an  absolute  promise 
to  pay  money  if  the  other  commodity  is  not  paid  on  that  day:  Baker  r,  Todd, 
55  Am.  Dec.  775,  and  cases  cited  in  the  note. 

PROXISB  BT  MaKBB  AFTER  MAJORITY  TO  PaT  PrOMISSORT  NoTB  MaDB  IH 

Infanct  removes  the  bar  to  recovery :  See  TibbeU  v.  Oerriah,  ante,  p.  307,  and  * 
note  citing  prior  cases.  Declarations  of  intention  to  pay  made  to  a  third  persoD 
aro  not  sufiBcient,  but  otherwise  if  made  to  an  undisclosed  agent:  HoU  v. 
Underhill,  32  Am.  Dec.  380;  S.  C,  34  Id.  148,  and  cases  dted  in  notes,  as  to 
what  amounts  to  a  ratification  of  an  infant's  contract.  The  principal  case  is 
cited  in  Fetrow  v.  Wiseman,  40  Ind.  152,  to  the  point  that  all  contracts  of  ad 
in&nt,  not  in  themselves  illegal,  being  capable  of  ratification  by  him  wlieo 
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tok  adult,  are  voidaUa  only;  and  the  distinotion  that  thoae  are  voidable  whic|i 
may  be  for  his  benefit  while  thoae  that  could  do  him  no  good  are  void  ia 
obsolete. 

Iktibist  to  Disquauft  Witness,  Nature  of:  See  Cochran  ds  Eb^ 
T.  CwMkigham,  50  Am.  Dec.  186,  and  note  citing  prior  cases;  Mader$  v. 
Vomer's  E^n^  Id.  114,  and  note.  Maker  of  »  note  may  be  a  competent 
I  if  rdsased  from  liability  thereon:  Bamk  v.  Fordyce^  49  Id,  561. 


Ladd  v.  Baeeb  and  Tbustee. 

(96  Nbw  Haxpsbzbb,  78.) 
FBOMaaonT  Note  in  Fobm,  *'I  Promise  to  Pat,"  etc,  and  signed  by  two 

persons,  is  a  joint  and  several  note. 
One  07  Two  ob  More  Joint  or  Joint  and  Several  Debtors  can  not 

BE  Charged  as  a  trustee  unless  the  others  are  joined  with  him  in  the 

process,  as  a  general  rule. 
One  07  Two  or  More  Joint  or  Joint  and  Several  Debtobs  mat  vm 

Charged  as  tmstee  on  a  trustee  process  against  him  severally  when  it 

appears  that  he  will  not  remain  liable  to  pay  the  debt  or  any  part  of  it 

a  second  time. 
One  o7  'MAKvrtA  07  Promissort  Note  mat  be  Charged  as  Trustee  on 

process  against  him  separately,  when  one  of  the  plaintifis  is  the  other 

maker  and  signed  as  surety. 

FoBEiaN  attachment.  Gordon  was  sought  to  be  charged  as 
trustee  of  Baker,  the  defendant,  by  Ladd  and  CaUey,  the  plaint- 
iSa.  Gk>rdon  made  a  promissory  note  to  Baker  in  connection 
with  the  plaintiff  Ladd,  who  signed  as  surety,  although  it  did 
not  so  appear  upon  the  note.  The  case  is  otherwise  8u£Bciently 
stated  in  the  opinion. 

W.  C.  Thompson,  for  the  plaintiflh, 

LevereU,  for  the  trustee. 

By  Court,  Woods,  J.  Gordon,  the  trustee,  is  sought  to  be 
chafed  for  the  amount  of  a  promissory  note.  It  was  in  form 
as  follows,  namely:  "I  promise  to  pay  Da^id  B.  Baker,"  etc., 
and  was  signed  by  Gordon,  and  by  Jesse  Ladd,  one  of  the 
plaintiffs.  The  note  then  was  a  joint  and  seyeral  promissory 
note.  It  was  the  note  of  both  and  of  each  of  the  subscribers, 
as  to  its  legal  obligation  between  .the  parties  to  it:  March  t. 
Ward,  Peak.  N.  P.  C.  130;  Hemmenway  v.  Stone,  7  Mass.  58  [6 
Am.  Dec.  27];  Humphreys  v.  OwUlow,  13  N.  H.  385  [38  Am.  Dec. 
499].  An  action  might  be  maintained  upon  the  note  in  fayor  of 
Baker,  the  i>ayee,  against  Gordon  alone,  or  against  Gordon  and 
Ladd  jointly,  at  his  election.    Can  Gordon  be  charged  for  the 
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note  as  truBtee  by  a  creditor  of  Baker,  without  joinixig  his  co- 
promisor  in  the  action?  That  is  the  question  arising  upon  this 
case.  In  Bix  t.  Elliot,  1  Id.  184,  the  only  question  was 
whether  Elliot  could  be  adjudged  the  trustee  of  Noyes,  the 
principal  debtor,  he  being  indebted  jointly  and  sererally  with 
one  Sawyer  to  said  Noyes,  and  being  alone  sued  as  trustee.  On 
behalf  oi  the  trustee,  it  was  objected  that  Sawyer  should  have 
been  joined  in  the  process.  It  was  then  said  by  the  court  that 
"it  has  often  been  decided  in  this  state  that  where  there  are 
several  joint  debtors  they  must  all  be  joined  in  the  process." 
And  the  trustee  was  discharged.  In  Hudson  t.  Hunt,  5  Id.  538, 
it  was  decided  that,  as  a  general  rule,  one  of  two  joint  debtors 
can  not  be  charged  as  a  trustee  unless  the  other  debtor  is  joined 
with  him  in  the  process.  No  authorities  are  cited  in  support  of 
the  rule  thus  stated.  It  seems  to  haye  been  understood  as  the 
settled  law  in  this  state.  The  debt  on.  account  of  which  the 
trustee  was  attempted  to  be  charged  in  that  case  was  not  in  fact 
a  joint  and  several  debt,  but  a  joint  debt  only,  for  which  he  was 
jointly  liable  with  another  debtor. 

Jewett  y.  Bacon,  6  Mass.  GO,  was  scire  facias  against  the  trustee 
to  charge  him  for  the  amount  of  two  joint  and  several  notes  of 
liand,  signed  by  the  trustee  and  one  Bichardson,  who  signed  as 
his  surety,  each  note  being  for  a  certain  quantity  of  hay,  and 
payable  to  Maxwell  at  different  periods  specified  therein.  Dur- 
ing the  pendency  of  the  original  action,  Bichardson  paid  and 
satisfied  the  note  which  first  fell  due,  at  its  maturity.  Upon 
that  ground,  it  was  insisted  that  the  contract  was  determined, 
both  as  to  the  trustee  and  as  to  Bichardson.  The  court  say: 
'*  This  argument  appears  to  have  weight;  Bichardson,  not  a 
party  or  privy  to  the  suit,  can  not  be  afiected  by  any  judgment 
that  can  be  given.  As  a  several  as  well  as  a  joint  promisor,  he 
might  legally  discharge  the  contract  at  his  pleasure,  without  or 
even  against  the  assent  of  the  defendant.  And  if  he  discharged 
it  when  liable  to  be  called  upon  to  fulfill  it,  he  is  entitled  to  an 
indemnity  against  the  defendant,  for  whom  he  was  a  surety. 
The  law,  therefore,  will  not  require  the  defendant  to  pay  the 
value  of  the  merchandise  to  a  creditor  of  the  promisee,  and  at 
the  same  time  leave  him  liable  to  indemnify  his  surety  for  satis- 
fying the  promisor.  When,  therefore,  a  debtor  holds  a  joint 
contract  against  two  or  more,  and  his  creditor  would  avail  him- 
self of  the  benefit  of  this  contract,  under  this  special  attach- 
ment, he  must  summon  all  the  parties  liable  by  law  to  dia- 
charge  it." 
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In  AtkiaM  t.  Prescoti,  10  N.  H.  120,  the  doctrine  of  the  cases 
of  Bix  T.  miioi  and  Hudson  t.  Hunt,  supra,  is  restated,  namely: 
''  One  of  two  joint  debtors  can'  not  be  charged  as  a  trustee  in  a 
suit  where  the  other  debtor  is  not  joined."  The  point  raised 
and  decided  in  that  case  was,  that  where  a  person  is  summoned 
in  his  individual  capacity,  and  it  appears  that  he  is  liable  to  the 
principal  only  as  a  member  of  a  firm,  he  is  not  chargeable  in 
the  process  of  foreign  attachment.  From  the  authorities  cited, 
it  would  seem  that  the  same  rule  is  applicable  in  the  case  of  a 
joint  and  several  contract  as  in  the  case  of  a  joint  contract.  The 
protection  to  be  furnished  in  either  case  to  the  trustee  is  the 
same.  There  is  the  same  necessity  for  the  application  of  the 
rule  in  the  one  case  as  in  the  other.  The  foundation  and  the 
decisions  establishing  the  rule  is  the  liability  of  the  joint  or 
joint  and  several  promisor  who  is  summoned  as  trustee,  to  pay 
the  joint  debt  or  some  portion  of  it  a  second  time. 

Chrdinarily,  the  debtor  who  is  not  made  a  party  to  the  action 
has  a  right,  and  may  i>ay  and  discharge  the  contract  at  its  ma- 
turity, and  gain  a  right  to  a  contribution  against  the  party  sued. 
In  the  case  of  JeweU  v.  Bacon,  supra,  it  was  held  that  he  might 
make  the  pajrment  and  discharge  the  contract  during  the  pend- 
ency of  the  suit,  without,  and  even  against,  the  will  of  the  trus- 
tee. If  such  be  the  law,  and  the  trustee  in  such  a  case  was 
holden  to  be  chargeable,  it  is  clear  that  he  might  be  greatly 
prejudiced  by  reason  of  his  liability  to  pay  the  debt  a  second 
time,  under  tiie  trustee  process.  It  is  this  risk  of  prejudice  and 
injury  to  the  trustee  that  has  led  to  the  adoption  of  the  rule 
already  stated.  While  the  statute  is  intended  to  furnish  to 
creditors  the  means  of  satisfying  their  debts  by  the  attachment 
of  the  funds  of  debtors  in  the  hands  of  trustees^  it  is  not  designed 
to  give  the  trustee  process  the  effect  of  working  injustice  and 
prejudice  to  the  trustee.  The  law  does  not  intend  changing  his 
rights  and  duties  to  his  detriment,  but  only,  without  injury  to 
him,  to  apply  the  funds  of  the  principal  debtor  found  in  his 
hands  to  the  fair  discharge  of  the  creditor's  claim.  This  statute 
is  properly  to  be  so  construed  and  administered  as  to  accomplish 
its  just  purposes  and  none  other. 

A  trustee,  therefore,  who  is  summoned,  and  who  comes  into 
court  and  makes  a  full  disclosure  of  the  facts  in  the  case,  will 
not  be  held  chargeable,  unless  in  a  case  and  under  circumstances 
effectually  protecting  him  against  all  danger  of  further  legal 
liability  for  the  payment  of  the  debt,  or  the  discharge  of  the 
duty  for  which  he  may  be  held  liable.     Such  are  clearly  the 
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grounds,  reasons,  and  Tiews  upon  which  the  well-settled  rule  in 
regard  to  the  liability  of  joint  and  joint  and  several  debtors  has 
been  arrived  at. 

If  the  same  reasons  are  found  to  exist  in  the  present  case  upon 
which  the  decisions  already  made  and  referred  to  are  seen  to 
rest,  then  the  trustee,  although  he  may  be  justly  indebted  to 
the  principal  debtor,  and  even  liable  to  pay  the  entire  debt  to 
him,  must  be  discharged.  But  if  those  reasons  do  not  exist  in 
this  case,  then  a  different  rule  may  be  applied,  and  a  different 
result  may  be  arrived  at,  and  the  trustee,  having  funds  in  b^a 
hands  belonging  to  the  principal  debtor,  may  be  charged  there- 
for. For  when  the  reasons  no  longer  exist  upon  which  a  rule 
of  law  rests,  the  rule  itself  ceases  to  exist. 

Gordon,  the  trustee,  is  the  principal  signer  of  the  note  for 
which  the  plaintiff  claims  to  charge  him  in  this  suit,  and  it 
is  his  duty  to  pay  the  whole  debt  and  save  Ladd,  the  other 
signer,  harmless,  and  if  he  can  be  held  to  pay  it  to  Ladd  and 
Calley,  without  the  risk  of  further  liability,  we  entertain  no 
doubt  that  he  should  be  charged. 

Ladd,  who  signed  the  note  with  the  trustee,  and  as  his  surety, 
is  one  of  the  plaintiffs,  and  with  the  other  plaintiff  seeks  to 
charge  Gordon,  as  the  trustee  of  Baker,  the  principal  debtor, 
with  the  amount  of  the  note.  Ladd,  then,  knows  the  state  of 
the  claim  and  the  condition  of  the  parties  to  the  action.  He 
is  himself  a  party,  and  as  such  chargeable  with  that  knowledge. 
And  we  think  it  can  not  be  doubted  that  if,  while  prosecuting 
this  suit,  Ladd  should  pay  the  debt  to  Baker,  and  at  the  same 
time  should  proceed  and  charge  the  trustee  in  the  present  ac- 
tion, he  would  be  wholly  remediless  as  against  Gordon  for  such 
^yment.  It  could  not  be  regarded  as  a  payment  at  the  request 
and  for  the  benefit  of  Gordon,  by  his  surety.  It  would  be  a 
payment  by  him  in  his  own  wrong.  If  he  could  be  permitted 
to  pay  the  debt  to  Baker  and  seek  his  redress  against  the  trustee 
for  such  payment,  and  at  the  same  timt*  be  allowed  to  charge 
the  trustee  with  the  payment  of  the  note  to  himself  and  his  co- 
plaintiff  in  this  process,  the  law  would  be  chargeable  with 
affording  its  aid  to  eDable  the  party,  with  a  full  knowledge  of 
the  wrong,  and  by  his  own  acts,  to  cast  upon  the  trustee  the 
burden  of  paying  the  note  twice.  But  there  is  no  principle  of 
law  more  firmly  established  than  that  which  forbids  a  party  to 
take  advantage  of  his  own  wrong.  And  we  think  it  entirely  clear 
that  such  a  payment  could  not  create  a  liability  on  the  part  of 
the  principal  in  the  note  to  refund  the  money  so  paid  to  the 
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enrety  making  the  payment.  And  if  the  trustee  be  charged  in 
this  case,  and  shall  pay  the  amount  of  the  judgment,  he  will 
be  wholly  discharged  &om  his  liabiliiy  to  Baker,  the  principal 
defendant,  without  incurring  the  risk  of  any  liability  to  Ladd, 
the  other  co-signer  of  the  note,  by  reason  of  any  act  of  his,  or 
any  payment  which  he  may  make  upon  the  note  to  any  one. 
The  reason,  then,  upon  which  the  general  rule  of  law  before 
Btated  would  seem  to  rest  fails  in  this  case  altogether. 

Upon  the  whole,  we  are  all  clearly  of  opinion  that  the  trustee  is 
chargeable,  and  that  this  result  should  be  certified  to  the  court 
of  common  pleas. 

Trustee  chargeable. 

Note  Sxtbsobibed  by  Two,  but  BsAPiiro  "  I  Pbomisb  to  Pat,"  eto., 
ifl  their  joint  and  several  note:  HemmemDay  t.  SUmt^  5  Am.  Deo.  27* 


Mebbill  v.  Habbis. 

[20  Nkw  HAifPimnnt,  142.] 
Dbcisionb  of  Pbobate  Judge,  Eeoulably  Made,  or  Mattbbs  wnnni 

HIS  JunisDiCTiOK,  are  conclusive,  unless  an  appeal  is  interposed. 

Proceeding.s  of  Pbobate  Coubt  must  be  Eeoular,  and  upon  Mattebs 
WITHIN  its  Jurisdicjtion,  OF  they  will  not  be  conclusive. 

License  bt  Pbobate  Coubt  to  Administratob  to  Sell  Heal  Estate 
need  not  fix  the  sum  of  money  to  be  raised  at  the  sale,  if,  although  the 
property  is  more  than  sufficient  to  pay  the  dematfds,  it  is  so  situated 
that  a  part  of  it  can  not  be  sold  without  injury  to  the  persons  interested 
therein,  under  the  New  Hampshire  statute;  notwithstanding  another  pro- 
vision of  the  same  statute  that  the  probate  judge,  in  a  license  to  sell  the 
decedent's  renl  estate,  shall  fix  the  sum  of  money  to  be  raised  at  the  sale. 

DiFFEBENT    SECTIONS  OF    SaMB  AcT  MUST,   IF  POSSIBLE,   BE  80  CONSTBUED 

as  to  be  coiisintent  with  each  other. 

Sufficiency  of  Evidence  of  Debt  to  Wabbant  Issuance  of  License  to 
sell  decedent's  realty  is  a  matter  within  the  jurisdiction  and  discretion 
of  the  probate  judge,  the  jietition  being  in*  due  form,  and  regular  and 
legal  notice  haviug  been  given  to  the  heirs  and  all  concerned;  and  bis 
decision  thereupon  can  not  be  inquired  into  collaterally. 

All  Claims  must  be  Liquidated  by  Eitheb  Confession  ob  Judgment 
before  they  can  be  recovered  by  suit  on  a  probate  bond  of  an  adminis- 
trator or  executor. 

Covenants  Made  by  Administbatob  with  Purchasers  of  Decedent's 
Pbopebty  are  personal,  and  do  not  subject  to  liability  sureties  on  his 
bond. 

OUBXTY  ON  AdMINISTBATOB'S    BoND  IS  NOT  INCOMPETENT  AS  WITNESS  FOB 

Administbatob  because  of  a  breach  of  a  covenant  in  the  administrstor's 
deed  of  the  decedent's  realty. 
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Writ  of  entry.  The  demandant  daimed  under  a  deed  from 
the  administratrix  of  Susannah  Fogg.  He  introduced,  among 
other  eTidenee,  a  petition  for  a  license  to  sell  real  estate,  dated 
in  1850,  and  stating  that  the  personalty  of  the  decedent  was  not 
sufficient  to  pay  the  decedent's  debts.  The  license  of  the  pro- 
bate judge  was  also  introduced,  which  read  as  follows:  ''  Upon 
examining  the  fpregoing  petition  and  order  of  notice  thereon,  it 
appears  that  said  order  has  been  complied  with,  and  that  the 
facts  alleged  in  said  petition  are  true.  It  is  therefore  decreed 
that  the  prayer  of  said  petition  be  granted,  and  that  the  said 
petitioner  haye  license  to  sell  the  whole  of  the  real  estate  of  the 
said  deceased  in  said  petition  described."  The  application  of 
the  administratrix  for  the  allowance  of  her  private  claim,  filed 
in  1851,  amounting  to  more  than  the  value  of  the  decedent's 
personalty,  and  the  report  of  referees  appointed  to  adjudicate 
the  claim,  reciting  that  the  claim  was  contested  by  Bobert  Har- 
ris, an  heir  of  the  estate,  and  allowing  the  claim  in  full,  were  in- 
troduced, as  was  also  a  decree  of  the  probate  judge  accepting 
the  report  at  a  court  held  at  Plymouth  that  should  by  law  have 
been  held  that  day  at  Bristol.  There  was  also  parol  evidence 
showing  that  the  deceased  was  indebted  to  the  administratrix  in 
the  amount  claimed.  During  the  trial  a  surety  upon  the  admin- 
istration bond  was  allowed  to  testify  against  the  objection  of 
the  defendant.  In  the  administratrix's  deed  of  the  land  in 
question,  the  administratrix  covenanted  for  her  capacity  to 
convey,  the  regularity  of  her  proceedings,  and  for  vTarranty. 
Verdict  for  the  demandant,  and  motion  by  the  defendant  to  set 
it  aside,  and  for  a  new  trial.  The  case  is  otherwise  sufficiently 
stated  in  the  opinion. 

W.  C,  Thompson,  Burrows,  and  BeUows,  for  the  demandant. 

,  Sargent  and  E.  A.  Hibbard,  for  the  defendant. 

By  Court,  Eastman,  J.  It  is  contended  on  the  part  of  the  de- 
fendant that  the  nonsuit  moved  for  upon  the  trial  should  have 
been  granted;  and  for  the  reason  that  the  license  which  was 
granted  by  the  probate  court,  and  which  laid  the  foundation  of 
the  plaintiff's  title,  was  illegally  issued. 

But  such  is  not  the  conclusion  to  which  we  have  arrived.  The 
decisions  of  a  judge  of  probate,  regularly  made,  of  matters 
vnthin  his  jurisdiction,  are,  unless  an  appeal  is  interposed,  con- 
clusive against  all  the  world:  Bryant  v.  Allen,  6  N.  H.  116,  and 
numerous   authorities  there  cited.      This  doctrine  has  been 
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freqnentlj  xeoognized  in  this  court,  whenever  Uie  question  has 
arisen. 

The  proceedings  of  the  probate  court,  howeyer,  must  be  reg- 
ular and  upon  matters  within,  the  jurisdiction  of  the  judge  to 
determine,  otherwise  they  will  not  be  conclusive.  Thus  it  has 
been  held  that  upon  an  application  by  the  administrator  of  an 
intestate  estate  for  license  to  sell  real  estate  for  the  payment'  of 
debts,  there  must  be  an  order  of  notice;  and  if  such  license  is 
granted  without  notice  to  the  heirs,  a  sale  under  it  will  pass  no 
title  to  the  vendee,  the  statute  being  explicit  that  notice  shall  be 
given  before  such  license  can  be  granted:  Drench  v.  Edyt,  6  N. 
H.  870  [25  Am.  Dec.  464]. 

It  is  said  that  the  license  in  this  case  was  not  regularly  issued, 
and  for  two  reasons:  1.  Because  it  did  not  fix  the  stun  of  money 
to  be  raised  by  the  sale;  and  2.  Because  there  was  no  legal  evi- 
dence of  any  debt  sufficient  to  warrant  it. 

The  section  of  the  statute  upon  which  the  first  position  is 
founded  is  as  follows:  ''  The  judge  in  such  license  shall  fix  the 
Bum  of  money  to  be  raised  by  such  sale,  and  may,  when  he  shall 
judge  it  expedient,  specify  the  tracts  or  parcels  to  be  sold: "  B. 
S.,  c.  164,  sec.  5. 

It  would  seem,  perhaps,  upon  the  first  reading  of  this  section, 
that  this  license  was  defective,  inasmuch  as  it  does  not  state  the 
amount  for  which  the  sale  is  to  be  made;  and  we^  this  the  only 
section  in  regard  to  the  subject,  the  position  would  probably  be 
correct.  But  this  petition  and  license  are  not  founded  upon 
that  section  of  the  statute,  but  upon  the  third  section  of  the 
same  chapter,  which  is  as  follows:  **  If  the  real  estate  is  so  sit- 
uated that  a  part  thereof  can  not  be  sold  without  injury  to  the 
persons  interested  therein,  license  may  on  application  be  granted 
to  sell  the  whole  of  such  estate,  though  it  may  be  more  than 
sufficient  for  the  payment  of  said  demands.'' 

This  petition  sets  forth  that  the  property  is  more  than  suffi- 
cient to  pay  the  demands,  but  that  it  is  so  situated  that  a  part 
of  it  can  not  be  sold  without  injury  to  the  persons  interested 
therein;  and  the  decree  is,  that  the  petitioner  have  license  to 
sell  the  whole,  according  to  the  prayer  of  the  petition.  The 
petition  and  decree  are  thus  both  according  to  the  third  sec- 
tion; and  to  fix  the  sum  to  be  raised  by  such  a  license  would 
seem  to  be  a  contradiction  in  terms,  if  not  indeed  a  prohibition, 
of  the  sale  itself.    It  would  at  best  be  entirely  superfluous. 

We  think  the  fifth  section  must  have  been  intended  to  refer 
to  licenses  generally,  where  it  becomes  necessary  to  sell  a  part 
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of  ihe  zeal  estate  of  the  deceased  to  pay  his  debts.  In  sack 
licenses  there  is  good  reason  wh/  the  sum  should  be  fixed;  oth- 
erwise the  administiator  might  proceed  to  sell  beyond  what  was 
necessary.  Accordingly  it  was  held  in  Adams  y.  Morriaon,  4 
N.  H.  166  [17  Am.  Dec.  406],  that  if  an  administrator,  having 
license  to  raise  a  particular  sum  by  the  sale  of  land,  sells  an 
entire  tract  for  a  sum  exceeding  that  which  he  is  authorized  to 
raise,  the  sale  will  be  void. 

Different  sections  of  the  same  act  must,  if  possible,  be  so 
construed  as  to  be  consistent  with  each  other;  and  to  require 
the  stun  to  be  fixed  in  a  license  of  this  kind  would  be  to  make 
the  fifth  section  inconsistent  with  the  third. 

The  second  objection  to  the  decree,  that  there  was  no  legal 
evidence  of  any  debt  sufficient  to  warrant  it,  is*  also  untenable. 
It  being  shown  that  the  petition  was  in  due  form,  and  that  reg- 
ular and  legal  notice  of  it  was  given  to  the  heirs  and  all  con- 
cerned, it  was  a  matter  within  the  jurisdiction  and  discretion  of 
the  judge  of  probate  to  say  whether,  upon  the  evidence  fur- 
nished him,  he  would  grant  the  license  or  not;  and  the  exercise 
of  his  judgment  upon  that  question  can  not  be  inquired  into 
in  this  collateral  way.  His  decision  was  open  to  appeal,  and 
its  correctness  could  have  been  tested  in  this  court,  and  the 
decree  affirmed  or  disaffirmed,  as  the  right  should  appear. 

Or  it  was  in  the  power  of  the  heirs  to  have  prevented  the 
license  by  complying  with  the  provisions  of  section  4,  chapter 
164,  revised  statutes.  That  section  provides  that  ''no  such 
license  shall  be  granted  if  the  heirs  or  devisees  will  give  to  the 
judge  a  bond,  with  sufficient  sureties,  for  the  payment  of  such 
just  demands  and  to  indemnify  the  administrator  therefrom." 

The  case  of  Eeath  v.  Wells,  5  Pick.  140  [16  Am.  Dec.  383], 
cited  by  the  defendant,  is  easily  to  be  distinguished  from  the 
one  before  us.  There  the  license  was  granted  to  sell  to  jpe^j 
debts  barred  by  the  statute  as  to  administrators;  the  suit  against 
the  administrator  had  not  been  seasonably  commenced,  and  the 
court  said  that  it  was  a  matter  where  the  probate  court  had  no 
cognizance;  that  it  was  not  a  case  for  deliberation  or  decision 
by  the  probate  court,  and  was  not  within  their  jurisdiction. 
In  this  case  there  are  no  such  obstacles.  But  the  doctrine  even 
of  that  case  would  seem  to  be  in  conflict  with  Hodgdon  v.  White ^ 
11  N.  H.  209,  and  we  do  not  intend  to  say  that,  according  to 
our  practice,  there  should  not  have  been  an  appeal. 

It  will  be  perceived  that,  according  to  the  view  which  wo 
have  taken  of  this  question,  it  becomes  iTnmiLiAri>1  whether  the 
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proceedings  to  establish  the  priyate  claim  were  legal  or  not,  as 
its  existence  or  non-existence  would  not  affect  the  Talidity 
of  the  license.  We  have  not,  therefore,  considered  the  niat- 
ter. 

The  other  question  raised  by  the  case  relates  to  the  compe  * 
iencj  of  the  witness,  he  being  a  surety  on  the  bond  of  the  ad- 
ministratrix. 

If  this  witness  was  incompetent,  it  was  by  reason  of  some 
breach  in  the  covenant  of  the  deed,  and  of  his  liability  to  make 
good  that  covenant.  Nothing  appears  upon  the  case  from 
which  we  can  say  that  the  covenant  has  been  broken;  but  we 
may  consider  the  question  as  though  it  had  been. 

Before  a  suit  could  be  maintained  upon  the  bond,  an  action 
would  have  to  be  brought  and  judgment  obtained  against  the 
administratrix  for  some  failure  to  administer  the  estate  accord- 
ing to  law,  as  in  general  all  claims  must  be  liquidated,  either 
by  confession  or  judgment,  before  they  can  be  recovered  by 
suit  on  a  probate  bond:  Bogen  v.  Wendell  [cited  in  Judge  of 
Probate  v.  Briggs,  5  N.  H.  69].  The  interest  of  a  surety,  tJiere- 
fore,  upon  such  a  bond,  until  there  be  a  suit  for  some  default, 
which  may  lead  to  the  prosecution  of  the  bond,  must  be  very 
remote. 

In  Carter  v.  Pearce,  1  T.  B.  163,  it  was  held  that  a  surety  on 
an  administrator's  bond  was  a  competent  witness  for  the  admin- 
istrator to  prove  a  tender  in  a  suit  brought  against  the  adminis- 
trator for  a  debt  due  by  the  intestate,  and  upon  the  ground  that 
it  was  a  bare  possibility  that  an  action  might  be  brought  upon 
the  bond.  In  that  case  there  could  be  no  doubt  of  the  eventual 
liability  of  the  surety,  in  case  the  administrator  should  become 
chargeable  with  the  debt,  and  should  fail  to  cancel  it.  And 
upon  that  decision  the  surety  here  would  be  competent,  even 
should  the  court  hold  that  a  breach  of  the  covenant  in  the 
deed  was  a  matter  for  which  the  sureties  on  the  bond  would  be 
liable. 

But  we  do  not  so  regard  the  law.  The  bond  of  an  adminis- 
trator covers  the  rights  of  creditors  and  heirs  of  the  estate,  but 
it  does  not  go  to  the  extent  of  the  contracts  and  covenants  which 
the  administrator  may  make  with  the  purchasers  of  the  prop- 
erty belonging  to  the  estate.  Such  covenants  are  personal;  and 
such  was  the  covenant  in  this  deed.  It  was  not  a  lii^bility 
which  the  sureties  upon  the  bond  could  be  required  to  make 
good.    The  witness  was  therefore  competent. 

Judgment  on  the  verdict. 
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ExsouTOBs  AVD  AmciimnuiTOBS  oav  vov  Bni]>  Eratb  bt  CorsvAm 
made  upon  sale  of  deoodent't  property,  bat  may  bind  themaelvea  peraooallyt 
Worthy  V.  Johnmnif  52  Am.  Deo.  399,  and  eiiea  dted  in  the  note. 

Salb  bt  Authobitt  or  Pbobatb  Coubt  AfrsB  its  JuBisDicnoir  bam 
Attachbd  can  not  be.  oollatenlly  attacked:  Cox  t.  Ikari$,  62  Am.  Dec  190^ 
and  casee  cited  in  the  note. 

Judombkt  of  Pbobatb  Coubt  cak  hot  bb  QuBsnoHBD  Collatbbailt  oa 
aooouDt  of  any  error  or  defect  in  it:  See  Lynch  r,  Baaeter,  51  Am.  Dee.  735^ 
and  coset  cited  in  the  note:  McDade  ▼.  Burch^  50  Id.  407. 

Subbtt'b  Liability  on  Exbcutob's  ob  ADicnnsTBATOB'a  Bond:  See  note 
to  CommonweaUh  ▼.  Stub,  51  Am.  Dec  519  et  aeq.;  Thompmm  t.  Bomduraat^ 
50  Id.  136. 

iNTSBBflT  OF  WiTNBH  IN  Rbsult  OF  SUIT  AS  DnQUAUnOATION:  See  EdQ" 
trly  r.  Shaw,  ante,  p.  349,  and  caaea  cited  in  the  note.  A  sorety  upon  »  ooal 
bond  may  be  a  witneaa  for  a  party  to  a  rait  npon  the  filing  of  a  new  and  anffi- 
eient  bond:  Uayt  ▼.  TuttU,  46  Am.  Dec  309. 

JuBiSDionoN  OF  Pbobatb  Coubt  to  Obdbb  a  Salb  of  Rbaltt  depoida  on 
a  petition  and  aooonnt:  Bloom  t.  Burdiek,  37  Am.  Dec  299,  and  caaea  cited 
In  note 

DiFFBBBNT  SbOTIONS  OF  SaMB  StaTUTB  ABB  TO  BB  CONVnUTBD  TOGBnODtt 

Stout  T.  Beym,  43  Am.  Dec  465.    So  of  atatatea  im  pari  maimia:  NeiU  t. 
Keete,  51  Id.  747;  Dugtm  t.  OiUiitge.  43  Id.  300.  and  note  eiting  pfior  < 
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Hunt  v.  Field. 

[1  BXOCKTOV,  80.] 

QxirKRAL  Cbiditor  Hatiko  No  SFicmo  Libn  on  tho  debtor's  |»nn>erty 
hM  no  right  to  interfere  with  any  dispoeition  his  debtor  may  tcie  fit  to 
make  of  it. 

Attaching  Cbxditob  Has  Such  Lien  upon  Goods  Attached  aa  a  court  of 
equity  will  recognize  in  order  to  investigate  whether  a  conTeyance  was 
fraudulent,  or  a  oonfesnon  of  judgment  not  made  in  good  faith,  where 
each  conveyance  or  confession  affected  the  property  attached. 

Bell  by  Attachino  Cbeditob  to  have  Convetancb  and  Contessioit  of 
Judgment  Set  Aside  aa  fraudulent  may  be  joined  in  by  other  creditors 
of  the  defendant  who  contribute  to  the  expenses  of  the  suit,. and  must 
show  for  what  the  attachment  was  issued,  that  it  was  executed,  and 
npon  what  property,  and  the  defendant  in  attachment  must  be  made  a 
party  to  the  suit. 

Bnx  for  injunction,  and  to  have  a  conveyance  and  confession 
of  judgment  set  aside.  The  injunction  was  granted  by  the 
lower  court,  and  a  motion  made  to  dissolve  it.  The  facts  ap- 
pear from  the  opinion. 

Eoxsey  and  Whitehead,  for  the  motion. 

Barkalew,  for  the  complainants. 

By  Court,  Willeaksok,  Chancellor.  One  Samuel  Schoonmaker 
was  carrying  on  a  mercantile  business  at  Paterson,  in  Passaic 
county.  Prior  to  the  twenty-seventh  day  of  January  last  past, 
he  conveyed  all  the  goods  and  merchandise  in  his  store  to  the  de- 
fendants, Slawson,  Barret  &  Co.,  a  firm  doing  business  in  New 

York.    He  also  confessed  a  judgment  to  the  said  firm  in  the 

aeff 
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Passaic  pleas  for  the  sum  of  one  thousand  three  hundred  and 
sixty-eight  dollars  and  sixteen  cents.  Prior  in  point  of  time  to 
this  conveyance  and  judgment,  the  said  Schoonmaker  had  con- 
fessed in  the  same  court  a  judgment  in  favor  of  others  of  the 
defendants,  Field,  Merritt  &  Co.,  of  the  city  of  New  York,  for 
the  sum  of  three  thousand  seven  hundred  and  thirty-seven  dol- 
lars and  thirty-five  cents.  The  goods  were  delivered  under  the 
conveyance  mentioned,  and  executions  were  issued  upon  the 
judgments,  levies  made,  and  the  property  advertised  for  sale  by 
the  sheriff. 

On  the  twenty-seventh  day  of  January  last,  the  complainants 
caused  a  writ  of  attachment  to  be  issued  out  of  the  circuit  court 
of  the  county  of  Passaic,  against  Schoonmaker,  as  an  abscond- 
ing debtor. 

The  complainants  have  filed  this  bill,  alleging  the  conveyance 
of  the  goods  and  the  judgments  confessed  to  be  fraudulent,  and 
praying  an  injunction  against  the  sheriff  and  the  rest  of  the  de- 
fendants, restraining  them  from  selling  or  otherwise  disposing 
of  the  goods,  and  that  the  conveyance  and  judgments  confessed 
to  the  defendants  may  be  decreed  null  and  void  for  fraud. 

It  is  well  settled  tiiat  a  general  creditor  having  no  specific 
lien  on  the  debtor's  property  has  no  right  to  interfere  with  any 
disposition  his  debtor  may  see  fit  to  make  of  it:  Edgar  v.  CleP" 
enger,  2  Ghreen  Ch.  258,  464;  S.  0.,  1  Id.  258,  and  note  to  the 
case. 

But  the  complainant  in  this  case  insists  that  he  has,  by  virtue 
of  his  attachment,  such  a  lien  as  a  court  of  equity  will  recog- 
nize, in  order  to  give  him  a  standing  in  the  court,  to  question 
the  disposition  of  the  debtor's  property. 

By  the  attachment  act,  the  sheriff  is  commanded  to  attach  the 
rights  and  credits,  moneys  and  effects,  goods  and  chattels,  lands 
and  tenements,  of  such  debtor,  wheresoever  they  may  be  found, 
and  it  is  declared  that  the  writ  shall  bind  the  property  and 
estate  of  the  defendant  so  attached  from  the  time  of  executing 
the  same. 

The  act  declares  that  the  personal  property  attached  shall  re- 
main in  the  safe  keeping  and  care  of  the  officer,  in  order  to  an- 
swer and  abide  the  judgment  of  the  court,  unless  the  garnishee 
shall  give  bond  for  its  forthcoming.  It  provides  that  where  the 
garnishee  denies  having  any  property  of  the  debtor  in  his  poe- 
session,  or  of  his  being  indebted  to  him,  the  plaintiff  in  attach- 
ment may,  under  certain  circumstances,  institute  a  suit  at  law 
against  the  garnishee,  which  shall  be  continued  by  the  court 
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tmtil  the  action  against  the  defendant  in  attachment  shall  be 
adjudicated  npon  and  determined. 

The  act  in  these  and  in  yarious  other  ways  has  giyen  every 
facility  to  the  plaintiff  in  attachment  to  reach  and  secure  the 
debtor's  property,  both  real  and  personal.  And  to  the  auditors 
appointed  by  the  court,  from  which  the  attachment  may  haye 
issued,  extraordinary  powers  are  giyeu  to  esamine  the  wife  of 
the  defendant,  and  other  persons,  under  oath,  touching  all  mat- 
ters relating  to  the  trade,  dealings,  moneys,  debts,  effects^ 
rights,  credits,  lands,  tenements,  property,  and  estate  of  the 
defendant,  and  his  secret  grants,  or  fraudulent  tiansfer  or  con- 
yeyance  of  the  same.  And  they  may  issue  their  warrant  to  the 
sheriff,  or  any  constable  of  the  county,  commanding  them  to 
break  open  any  house,  chamber,  room,  shop,  door,  trunk, 
chest,  or  other  place  or  thing,  where  they  shall  have  reason  to 
belieye  any  properly  is  deposited  or  secreted.  And  finally,  it 
is  enacted,  tliat  tbis  act  shall  be  construed  in  all  courts  of  judi- 
cature in  the  most  liberal  manner  for  the  detection  of  fraud,  the 
adyancement  of  justice,  and  the  benefit  of  creditors. 

Where  the  legislature  has  done  eyerything  in  its  power  tow- 
ards enabling  the  attaching  creditor  to  reach  the  debtor's 
property,  in  whosesoeyer  hands  it  may  be,  and  has  enjoined  it 
upon  aU  the  courts  of  the  state  to  given  the  most  liberal  con- 
struction to  the  act,  for  the  purpose  of  ferreting  out  fraud — ^to 
advance  justice  and  benefit  the  creditors — ^is  it  a  sufficient  rea* 
son,  when  this  court  is  appealed  to,  to  exercise  its  powers,  in 
preventing  the  whole  of  the  debtor's  estate,  real  and  personal, 
from  being  swept  beyond  the  reach  of  the  attachment  by  a 
fraudulent  conveyance  or  judgment,  to  refuse  its  aid,  and  de- 
clare itself  powerless,  upon  the  ground  that  the  plaintiff  in 
attachment  has  no  specific  lien  upon  the  property?  By  virtue 
of  his  attachment,  the  creditor  attaches  all  the  rights  and 
credits  by  the  express  provisions  of  the  act.  What  better  lien 
does  a  judgment  and  execution  creditor  obtain?  In  fact,  he 
gets  none  at  all;  for  he  can  not,  by  virtue  of  his  execution, 
levy  upon  or  sell  them. 

In  the  case  of  MelviUe  v.  Broum,  1  Harr.  (N.  J.)  364,  James 
Hoy,  who  had  taken  out  an  attachment  against  Brown,  moved 
the  supreme  court  for  a  feigned  issue  to  try  the  bona  fides  of  a 
judgment  confessed  to  MelviUe.  The  supreme  court  denied  the 
motion,  upon  the  ground  that  if  the  applicant  had  gone  into  a 
court  of  chancery,  the  court  would  not  have  entertained  his 
billy  because  he  was  no  more  than  a  creditor  at  large.    The 
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learned  chief  jueiioe  dtee  the  leading  American  and  Rngliah 
cases  for  the  general  principle  that  a  creditor  at  large  can  not 
interfere  with  the  disposition  of  his  debtor's  property.  Two 
reasons  are  given  why  a  conrt  of  equity  would  not  interfere  on 
behalf  of  an  attaching  creditor.  First,  the  reason  given  bj 
Chancellor  Kent,  in  Wiggins  t.  Armstrong,  2  Johns.  Ch.  144, 
that  to  permit  such  an  interference  might  lead  to  an  unneces- 
sary, fruitless,  and  oppressive  interruption  of  the  rights  of  the 
parties.  And  this  remark  is  made  in  view  of  the  fact  that  upon 
investigation  it  may  turn  out  that  there  is  no  debt  due  from 
the  defendant  to  tiie  plaintiff,  and  if  so,  the  litigation  would 
have  been  altogether  fruitless,  whether  the  judgment  questioned 
was  fraudulent  or  not. 

But  while  such  a  reason  may  be  good  as  respects  a  mere 
creditor  at  large,  may  it  not  be  answered,  that  in  reference  to 
an  attaching  creditor,  the  act  itself  justifies,  and  almost  com- 
mands, this  interference?  Does  not  the  act  put  him,  by  virtue 
of  his  attachment,  upon  a  very  different  footing  from  that  of  a 
mere  creditor  at  laige  ?  And  reviewing  the  object  and  policy  of 
the  act  throughout,  is  it  not  obligatory  upon  courts  of  law  and 
equity  to  construe  the  provisions  of  the  act  liberally,  although 
it  may  occasion  some  delay,  inconvenience,  and  expense  to 
parties  ?  The  same  inconvenience  and  oppression  here  suggested 
necessarily  follow  upon  the  execution  of  some  of  the  provisions 
of  the  act.  The  auditors  may  bring  suits  for  sums  under  one 
hundred  dollars.  Suppose  they  should  sue  and  recover  the 
money,  and  after  all  it  should  turn  out  that  the  defendant  in 
attachment  did  not  owe  the  plaintiff  or*anybody  else  anything; 
or  suppose,  after  putting  these  alleged  creditors  of  the  defend- 
ant in  attachment  to  the  inconvenience  and  expense  of  a  suit, 
it  should  turn  out  they  were  not  creditors,  how  much  expense, 
inconvenience,  and  oppression  would  be  incurred  and  suffered 
to  no  purpose  ?  The  sheriff,  under  the  direction  of  the  audi- 
tors, may  break  open  houses,  trunks,  and  chests;  or  may  de- 
mand of  individuals  having  property  in  their  possession  sup- 
posed to  be  the  defendant's  to  deliver  it  up  to  his  custody,  or 
to  give  bonds  for  its  forthcoming  when  required;  or  he  may, 
xmder  certain  circumstances,  summon  a  juiy  to  try  the  right  to 
the  property.  If  it  should  turn  out  in  the  end  that  the  defend- 
ant in  attachment  owes  nothing,  there  would  be  very  great 
hardships,  and  in  many  instances  very  oppressive,  and  yet  they 
must  be  endured,  because  the  legislature  have  thought  proper 
to  impose  them  as  burdens  in  order  to  promote  the  administra- 
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tion  of  jastdce.  Surolj,  in  view  of  all  these  proceedings,  recog- 
nized and  prescribed  by  the. act,  it  can  not  be  said  that  the 
creditor,  or  creditors,  who  are  pursuing  their  rights  under  and 
by  virtue  of  a  writ  of  attachment,  armed  at  every  point  with 
instruments  and  power  to  reach  the  debtor's  property,  or  sup- 
posed property,  whether  secured  by  bars  and  bolts,  or  covered 
up  in  Uie  hands  of  others  under  fictitious  claims,  have  no  more 
right  in  a  court  of  chancery  to  question  the  disposition  of  such 
property  than  one  whom  the  law  has  as  yet  provided  with  no 
process  to  follow  and  impound  it 

But  is  not  this  idea  of  oppression  very  much  imaginaiy  ?  As 
far  as  the  debtor  is  concerned,  all  his  rights  over  the  property 
are  already  interfered  with  and  interrupted.  The  attachment 
has  taken  from  him  the  custody  and  control  of  the  property. 
But  it  may  be  in  the  hands  of  another  who  claims  it  under 
a  judgment  confessed,  or  under  a  mortgage  given  to  him  by  the 
defendant  in  attachment.  The  attaching  creditor,  whom  the 
law  has  permitted  to  take  out  a  writ  to  impound  the  property 
until  a  court  of  law  can  ascertain  judicially  whether  or  not  he  is 
a  creditor,  files  his  bill,  charging  the  judgment  or  mortgage  to 
be  fraudulent.  If  by  his  answer  the  court  sees  he  has  a  clear 
conscience,  his  disposition  of  the  property  will  not  be  interfered 
with.  But  if,  out  of  his  own  mouth,  he  is  convicted  of  fraud, 
what  oppression  is  it  for  this  court  to  control  his  actions  over 
the  property,  until  the  court  at  law^here  the  legal  proceedings 
have  been  instituted  shall  have  judicially  determined  whether 
there  are  any,  and  if  so,  ..who  are  the  creditors  entitled  to  inves- 
tigate the  firaud  ? 

By  the  provision  of  the  act  already  referred  to,  where  the 
plaintiff  in  attachment  sues  the  garnishee,  and  holds  him  to 
bail,  the  court  continues  the  suit  until  the  action  against  the 
defendant  in  attachment  shall  be  adjudicated  upon  and  deter- 
mined. 

But  it  is  said  again  that  the  plaintiff  has  no  lien  upon  the 
defendant's  goods;  and  the  case  of  Melville  v.  Broton,  1  Harr.  (N. 
J.)  364,  is  referred  to  as  authority.  The  court  do  there  say 
that  the  plaintiff  has  no  lien  upon  the  goods — that  they  are  not 
in  his  custody  or  subject  to  his  control — that  he  never  had  pos- 
session of  them,  and  could  not  therefore  acquire  a  lien  upon 
them,  such  as  an  attorney  has  upon  deeds  and  papers  for  his 
costs;  a  factor  upon  goods  consigned  to  him,  for  his  claims  as 
factor;  a  common  carrier  upon  the  goods  he  has  carried,  for  his 
VBj^es;  or  an  innkeeper  upon  the  horse  of  his  guest,  for  the 
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amotmt  of  his  bill.  This  is  true ;  nor  has  a  judgment  and  execu- 
tion creditor  any  such  lien,  nor  any  possession  or  control  of  the 
property  levied  upon.  The  court  says:  "Goods,  when  properly 
attached,  are  strictly  in  the  custody  of  the  law."  And  so  they  are 
when  levied  upon  by  virtue  of  an  execution.  The  plaintiff  has 
no  more  control  over  them  in  the  one  case  than  in  the  other. 
And  this  court  will  interfere  if  any  such  control  is  attempted  to 
be  exercised;  Edgar  v.  Clevenger^  1  Green  Oh.  263.  The  court  in 
MelviUeY.  Broton,  supra^eaj:  Liens  are  of  two  kinds:  1.  Suchasa 
party  acquires  by  his  own  act;  or  2.  Such  as  the  law  creates;  as 
in  case  of  judgment  and  execution.  But  why  not  add  "  attach- 
ment "  also,  for  by  the  veiy  terms  of  the  act  the  attachment 
binds  the  property  and  estate  of  the  defendant  attached  from 
the  time  of  executing  the  same.  What  is  this  but  creating  a 
lien  upon  the  property  for  such  debts,  if  any,  as  may  be  found 
due  by  the  judgment  of  the  court  to  the  plaintiff  in  attachment, 
and  other  applying  creditors. 

By  the  act  respecting  executions,  statutes  of  New  Jers^, 
B.  S.  977,  sec.  3,  the  same  word  ''  bind  "  is  used  as  in  the  attach- 
ment act. 

I  do  not  feel  myself  at  liberty  to  draw  a  distinction  between 
the  nature  of  a  lien  by  virtue  of  an  execution,  and  that  of  a  lien 
by  virtue  of  an  attachment;  nor  should  I  consider  I  was  giving 
to  the  act  a  liberal  construction  for  the  detection  of  fraud,  if 
upon  so  nice  a  question  I  should  refuse  to  a  complainant  the 
aid  of  this  court  in  investigating  the  bona  ^fides  of  an  alleged 
fraudulent  judgment  or  conveyance. 

Upon  the  argument,  the  case  of  Quackenbuah  v.  Van  Blarcom 
was  referred  to,  which  was  a  case,  upon  this  point,  in  every 
respect  like  the  one  before  the  coort.  It  is  not  reported. 
The  chancellor's  opinion  was  mislaid  and  not  published,  but  I 
have  examined  the  papers  on  record.  Chancellor  Pennington 
sustained  the  bill.  I  have  seen  the  brief  of  counsel  who  argued 
that  case.  This  point  was  discussed,  and  the  case  of  Melville  v. 
Brown  was  relied  upon.  I  am  likewise  informed  that  Chan- 
cellor Halsted  sustained  a  like  bill.  Had  the  opinions  of  the 
chancellors  been  published,  I  should  have  felt  satisfied  to  harve 
acquiesced  in  their  views,  without  giving  my  own  at  length. 

But  this  bill  is  informal  and  deficient  in  several  particulars^ 
and  can  not  be  sustained. 

The  bill  ought  to  have  been  framed  for  the  benefit  of  the  com- 
plainant, and  such  others  of  the  creditors  of  the  defendant  as 
should  come  in  and  seek  relief  by  and  contribute  to  the  ex- 


Digitized  by  VjOOQIC 


May,  1862.]  Howell  u  Ashmobx.  371 

1)61)868  of  the  Buit  The  bill  does  not  all^e  for  what  amount 
tlie  attachment  was  issiied,  nor  that  it  was  ever  executed,  nor 
^hat  property  was  attached,  whether  real  or  personal,  nor 
whether  any  property  at  all  was  attached.  It  would  seem 
rather  from  the  bill  that  the  goods  and  chattels  which  were  sub- 
ject to  execution  were  not  attached  for  that  reason.  There 
certainly  is  no  allegation  in  the  bill  that  the  property  claimed 
'by  tliese  judgment  creditors  was  attached.  As  to  the  books  of 
account,  which  the  bill  alleges  were  fraudulently  conveyed  to 
some  of  the  defendants,  it  is  stated  that  the  sheriff,  on  levying 
the  said  writ  of  attachment  upon  the  books,  it  was  ascertained 
the  defendant,  the  day  before  he  absconded,  had  assigned  them 
to  some  of  the  defendants,  but  whether  the  sheriff  found  the 
books  and  attached  them  is  not  stated. 

The  defendant  in  attachment  is  not  made  a  party  to  the  suit. 
There  can  be  no  decree  without  him.  The  bill  is  therefore  also 
defective  for  the  wunt  of  the  necessary  parties. 

For  the  reasons  stated,  let  the  injunction  be  dissolved,  with 
costs. 

Ljbn  or  Attaghmsmt:  See  note  to  Jackton  v.  Ramta^y  15  Am.  Deo.  253; 
FeUypkLce  v.  Dutch,  23  Id.  688;  Carttr  v.  Champion,  21  Id.  695;  Tkom»  ▼. 
Sauthai-d,  26  Id.  467.  See  also  extensive  note  to  FranJdm  Bank  v.  Bachdder^ 
39  Id.  601,  note  606. 

Thx  PRiNCiPAi.  CASE  IS  CITED  to  the  point  that  an  attaching  creditor  has 
soch  a  lien  upon  the  goods  attached  as  will  give  him  a  standing  in  a  court  of 
eqnity,  in  WiOkuru  v.  MieJtenor,  3  Stock.  520;  Oakley  y.  Pond^  1  MoOart.  180; 
Soberi  Y.  Hodges,  1  C.  E.  Green,  302;  Curry  ▼.  OkuBy  10  Id.  lOS. 


HO'WELL  V.  ASHMOBE. 

[1  Stocxtoh,  82.] 

Bnx  FOB  Discovert  will  be  Granted  More  Readily,  and  with  less  nice 
application  of  technical  rules,  than  a  bill  for  an  injunction  to  stay  proceed- 
ings at  law,  or  to  interfere  with  such  proceedings  in  any  way. 

Bnx  FOR  Discovert  Need  not  State  that  the  discovery  is  absolutely 
necessary;  it  is  sufficient  to  state  that  it  is  materiaL 

Atekmemt  or  Materiautt  and  Necessitt  or  Disgovebt.— Bill  for  die* 
oovery  which  does  not  distinctly  aver  that  the  discovery  is  material  and 
that  the  facts  can  not  be  otherwise  proved,  but  which  asks  the  defendant 
to  diBcover  whether  he  had  knowledge  of  a  prior  unrecorded  deed,  and 
states  that  the  party  from  whom  the  deed  was  procured  lives  out  of  the 
state,  and  that  there  were  no  witnesses  thereto,  and  that  the  defendant 
has  at  all  times  refused  to  give  any  information  in  relation  thereto,  suffi- 
ciently shows  the  materiality  of  the  testimony,  and  that  it  can  not  be 
procured  from  any  other  source. 
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Binui  Olirioal  Mucakx  of  a  ungle  figure  the  oonrt  will  permit  to  be  oor- 
rooted  inaUaUer  open  saggostioii,  milen  the  opposite  party  has  been  mis- 
led by  it 

Bona  Fide  Pubchaskr  fob  Value  is  £1ntitlbo  to  havb  his  Title  Peo- 
TBCTBD  by  a  coort  of  eqaity,  and  will  not  be  compelled  to  discover  any- 
thing which  will  invalidate  his  title;  but  where  he  is  chaiged  with  fraad» 
a  ooort  of  equity  will  compel  him  to  disclose  the  facts  alleged  as  fraod. 

It  is  Pboper  Ojuect  fob  Bill  of  Disoovkbt  to  ascertain,  in  a  case  where 
the  defendant's  title  can  only  prevail  upon  the  ground  of  his  being  a  bona 
fide  purchaser  without  notioe  of  the  plaintiff's  title,  whether  he  had  such 
notice,  and  to  call  upon  him  to  disclose  all  the  eiroumstances  which  may 
go  to  probe  hii  conscience  upon  that  point. 

If  CkHJBT  ur  Which  AonoN  is  Brought  oax  Compel  Disootebt,  a  oourt 
of  equity  will  not  interfere. 

The  Right  to  Call  Defbmdakt  as  Witness  at  Tbial  does  not  prevent 
the  plaintiff  from  maintaining  a  bill  of  diaooveiy  against  him  before  the 
trial.  He  may  need  the  facts  discovered  at  the  trial,  or  he  may  bring 
the  bill  before  the  suit  has  been  commenced,  to  enable  him  to  frame  his 
declaration. 

That  Bill  of  Discxivebt  Seeks  Disoovert  from  Defeniunt  who  is  a 
mere  witness,  and  has  no  intersat  in  the  suit,  is,  as  a  general  mle,  a  good 
objection  to  it. 

Bill  for  Discovert  Merely  mat  be  Maintainbd  against  a  oorporatiao 
and  its  officers. 

Bills  for  Disoovert  are  Fatored  nr  Equity,  and  will  be  sustained  in  all 
.  cases  where  some'  well-founded  objeotion  does  not  exist  against  the  ezar- 
oise  of  the  jurisdiction. 

Bill  for  discovery  to  aid  proceedings  at  law.  The  bill  states 
that  Sarah  Mil  ward,  the  wife  of  John  Milward,  was  the  owner 
of  certain  land,  and  that  in  September,  1814,  for  the  consider- 
ation of  one  hundred  dollars,  the  said  John  and  Sarah  Milward 
granted  said  land  to  Joseph  Ashmore,  but  the  acknowledgment 
of  Sarah  did  not  state  that  she  had  been  examined  separate  and 
apart  from  her  said  husband.  Joseph  Ashmore  went  into  pos- 
session under  this  deed,  and  so  remained  until  June,  1816,  when 
for  a  valuable  consideration  he  sold  it  to  James  Ashmore,  the 
brother  of  the  defendant.  James,  at  this  time  being  about  to 
leave  the  state,  put  his  brother,  the  defendant,  into  possession, 
with  the  understanding  that  he  was  to  cultivate  it  and  support 
his  aged  father.  Defendant  maintained  possession  under  this 
agreement  until  the  death  of  his  father,  in  1840.  James  Ash- 
more, in  December,  1845,  for  two  hundred  dollars,  conveyed  to 
plaintiff  the  premises  in  dispute,  and  this  deed  of  conveyance 
was  duly  acknowledged  and  recorded.  Plaintiff  at  this  time 
had  no  knowledge  of  the  defect  in  the  Milward  deed,  but  after- 
wards discovering  it,  he  procured  a  deed  from  Mrs.  Milward, 
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on  the  twenty-fourth  day  of  June,  1847,  for  the  consideration 
of  one  dollar.  This  deed  was  not  recorded  until  April,  1848. 
The  bill  farther  recites  that  defendant  had  knowledge  of  this 
deed,  bnt  finding  it  not  recorded,  he  procured  a  deed  from  Mrs. 
Milward,  dated  September  20, 1847,  purporting  a  consideration 
of  one  hundred  and  eerenty  dollars,  which  deed  was  recorded 
the  next  day.    The  remaining  facia  appear  from  the  opinion. 

Beaaley,  for  the  plaintiff. 

Dayton,  for  the  defendant. 

By  Court,  WnximsoK,  Chancellor.  This  is  a  bill  for  discov- 
eiy  only.  The  complainant  asks  the  discoYery  in  aid  of  hia 
prosecution  of  a  suit  at  law,  instituted  by  him  against  the  de- 
fendant in  the  supreme  court,  and  for  the  purpose  of  using  the 
disclosure  upon  the  trial  of  the  said  suit.  No  interference  with 
that  suit  is  asked,  nor  is  relief  prayed  for.  The  principles  ap- 
plicable to  a  bill  for  discoTeiy  only  are  in  some  respects  differ- 
ent from  those  which  govern  the  court  where  the  bill  prays  for 
an  injunction  to  stay  proceedings  at  law  or  in  any  way  to  inter- 
fere with  such  proceedings  until  the  bill  is  answered;  or  where, 
in  addition  to  the  discoyery,  relief  is  prayed  for.  In  the  case 
of  a  bill  for  mere  discovery,  if  it  appears  reasonable  that  the 
complainant  should  be  entitled  to  the  disclosure,  and  no  prin- 
ciples of  law  or  equity  are  violated  in  enforcing  it,  as  the  com- 
plainant must  pay  the  costs  of  the  suit,  whatever  may  be  the 
defendant's  answer,  the  court  will  not  be  as  nice  in  the  applica- 
tion of  technical  rules  as  where  an  injunction  or  relief  is  asked 
for:  Seymour  v.  Seymour,  4  Johns.  Ch«  409;  Bishop  of  London 
▼.  lytche,  1  Bro.  C.  0.  96. 

For  instance,  in  a  bill  for  discovery  only,  **  it  ia  not  necessary 
to  aver  that  the  discovery  is  absolutely  necessary  or  indispensa- 
ble to  the  defense.  It  will  be  sufficient  to  state  and  show  that 
it  is  material  evidence.  Thus,  for  example,  it  is  not  necessary 
to  allege  in  the  bill  that  the  plaintiff  has  no  other  witness  or 
evidence  to  establish  at  law  the  facts  of  which  the  discovery  is 
sought;  for  he  is  entitled  to  it,  if  it  be  merely  cumulative  evi- 
dence of  material  facts.  It  would  be  otherwise  if  the  bill  should 
not  only  ask  discovery,  but  should  ask  relief  in  equity:  '^  Story's 
Eq.  PL,  sec.  324. 

An  objection  was  made  to  this  bill,  because  it  does  not  suffi- 
ciently aver  that  the  complainant  can  not  make  proof  of  the 
facts  of  which  discovery  is  sought  without  the  aid  of  this  court. 

If  the  interference  of  this  court  was  asked  with  the  suit  at 
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law,  then  perhaps  the  bill  or  affidavit  ought  to  have  stated 
the  belief  of  the  complainant  that  the  answer  would  furnish  dis- 
covery material  for  the  defense,  and  that  the  complainant  had  no 
means  of  obtaining  the  facts  without  such  discovery:  Seymour 
V.  Seymour,  supra.  But  no  interference  is  asked  for;  and  be- 
sides, though  there  is  no  direct  averment  that  the  disclosure  is 
material  and  requisite,  the  case  made  by  the  bill,  and  which  the 
demurrer  admits,  shows  manifestly  the  materiality  and  impor- 
tance of  the  facts  of  which  discovery  is  asked.  As  regards  the 
most  important  fact,  and  the  one  which  it  is  the  principal  object 
of  the  bill  to  reach,  to  wit,  whether,  at  the  time  the  defendant 
.obtained  the  deed  from  Mrs.  Milward  he  had  knowledge  of  the 
plaintiff's  deed  from  her  of  the  twenty-fourth  of  June,  1847, 
that  is  a  matter  so  peculiarly  within  the  exclusive  knowledge  of 
the  defendant  that  it  might  almost  be  considered  as  superfluous 
to  aver,  even  if  formality  required  it,  that  the  plaintiff  had  not 
the  means  of  obtaining  the  fact  without  such  discovery. 

The  bill  alleges  that  the  deed  from  Sarah  Milward  to  the 
defendant,  and  which  he  sets  up  to  defeat  the  plaintiff's  title, 
was  privately  and  secretly  executed,  and  that  the  defendant  has 
at  all  times  refused  to  all  persons  to  give  any  information  in 
relation  thereto— that  Sarah  Milward  resides  out  of  the  state, 
and  that  the  complainant  can  not  discover  whether  she  is  aware 
that  the  defendant,  at  the  time  when  she  made  the  deed  to  him, 
had  knowledge  or  information  of  the  deed  to  the  complainant; 
and  that  the  complainant  has  been  unable  to  discover  who  were 
present  at  the  execution  of  the  deed. 

With  regard  to  all  the  other  facts  and  circumstances  of  which 
the  defendant  is  called  upon  to  make  disclosure,  they  all  relate 
to  and  bear  upon  the  material  question — whether  or  not  the  de- 
fendant was  a  bona  fide  purchaser  without  notice. 

I  think  the  bill  sufficiently  shows  the  materiality  of  the  facta 
to  the  plaintiff's  case  at  law,  and  also  that  he  cannot  safely  rely 
upon  any  testimony  from  other  sources  to  supply  the  evidence. 

It  is  again  objected  that  the  complainant  does  not  show  his 
action  at  law  was  commenced  subsequent  to  the  time  when  his 
title  accrued.  It  is  true  this  is  not  very  explicitly  stated,  but 
it  is  evident  the  counsel  who  drew  it  supposed  that  it  so  appeared 
by  the  bill.  There  is  certainly  a  confusion  as  to  dates,  arising 
from  ^want  of  care.  The  bill  states  the  complainant  commenced 
his  action  of  ejectment,  and  such  proceedings  were  had  therein 
that  in  the  July  term  of  the  supreme  court,  in  the  year  last  afore- 
said, the  said  Thomas  Ashmore  appeared,  etc.     The  year  "  last 
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afoiesaid  "  in  the  bill  is  the  year  ISiS,  and  yet  it  is  stated  that 
the  cause  was  noticed  for  trial  in  September,  1847.  There  is  cer^ 
tainly  a  mistake  as  to  dates. 

But  the  complainant,  after  setting  forth  the  manner  in  which 
his  title  accrued,  states  that  having  then  become  entitled  to  the 
said  premises,  he  went  to  take  possession,  and  the  defendant 
refusing  to  deliver  the  possession,  he  commenced  his  suit.  The 
whole  statement  of  the  case  by  the  bill  shows,  I  think,  clearly 
that  the  suit  was  commenced  after  the  plaintiff's  title  accrued, 
bat  before  he  had  his  deed  recorded.  A  mere  clerical  mistake 
of  a  single  figure  the  court  would  permit  to  be  corrected  instanter 
upon  the  suggestion,  unless  by  any  possibility  the  defendant  had 
been  misled  by  it. 

It  is  further  insisted  in  support  of  this  demurrer,  that  the  sub- 
ject-matter is  not  one  entitling  the  complainant  to  a  disclosure 
from  the  defendant;  that  a  defendant  can  not  be  compelled  to 
discover  his  own  title;  that  the  prayer  of  the  bill  is  not  simply 
a  discovery  as  to  whether  the  defendant  had  notice,  but  of  the 
consideration  the  defendant  gave  for  the  property,  and  of  other 
matters  attending  the  purchase. 

"  One  of  the  fundamental  rules  of  this  branch  of  equity  juris- 
prudence is,  that  the  plaintiff  is  entitled  only  to  a  discovery  of 
what  is  necessary  to  maintain  his  own  title,  as,  for  example,  of 
deeds  under  which  he  claims.  But  he  is  not  entitled  to  have  a 
discovery  of  the  title  of  the  other  party  from  whom  he  seeks  the 
discovery:"  Story's  Eq.  Jur.,  sec.  317. 

In  this  case,  the  bill  does  not  seek  a  discovery  of  the  defend- 
ant's title,  nor  of  the  defense  he  seeks  to  set  up  against  the 
plaintiff's  right  of  recovery.  But  the  complainant  alleges  that 
the  defendant  has  procured  a  title,  which  title  the  complainant 
sets  out  in  his  bills,  and  insists  that  such  title  ought  not  to  pre- 
vail against  his,  and  that  the  defendant  procured  his  title  with 
notice  of  the  complainant's  prior  title.  All  he  seeks  to  discover 
is,  whether  the  defendant  had  the  notice  at  the  time  of  his  pur- 
chase. 

A  bona  fide  purchaser  vrithout  notice,  and  for  a  valuable  con- 
sideration, is  entitled  to  have  his  title  protected  by  this  court, 
nor  will  he  be  compelled  to  discover  anything  which  will  invali- 
date that  title.  But  when  the  defendant  is  charged  with  fraud, 
and  that  he  has  procured  a  title  fraudulently,  and  is  fraudu- 
lently setting  it  up  to  defeat  the  complainant,  it  is  the  peculiar 
jurisdiction  of  a  court  of  chancery  to  compel  such  a  fraud-doex 
to  disclose  the  fact  alleged  as  a  fraud,  and  all  the  circumstances 
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attending  the  act»  in  order  that  the  court  may  determine  whether 
those  circumstanoes  establish  the  fraud  or  not. 

The  defendant  is  called  upon  by  this  bill  to  state  whether  he 
had  notice  of  the  complainant's  deed,  and  the  circumstances 
under  which  he  procured  his  own  deed,  in  order  that  by  them 
it  may  be  determined  whether  he  is  a  bona  fide  purchaser  with- 
out notice.  The  disclosure  sought  is  as  to  the  notice,  and 
inquiry  is  made  as  to  the  consideration  he  paid,  and  of  other 
circumstances  only  as  they  affect  this  point.  They  all  bear 
upon  the  question  of  notice,  and  are  introduced  to  test  the  de- 
fendant's conscience  as  to  that  matter. 

It  seems  never  to  have  been  questioned  but  that  the  objecb 
which  is  sought  by  this  bill  is  a  proper  one  for  discoveiy. 

A  defendant  may  object  to  the  discoTeiy  that  he  is  a  b<mafide 
purchaser  of  the  property  for  a  yaluable  consideration,  without 
notice  of  the  plaintiff's  claim.  To  entitle  himself  to  this  pro- 
tection, he  must  not  only  be  a  bona  fide  purchaser,  and  without 
notice,  and  for  a  valuable  consideration,  but  he  must  have  paid 
the  purchase  money :  Story's  Eq.  Jur. ,  sec.  1502.  But  was  it  ever 
objected  that  he  could  not  be  compelled  to  disclose  whether  he 
was  a  bona  fide  purchaser  without  notice,  or  what  considera-- 
tion  he  gave,  or  the  circumstances  under  which  he  purchased? 

"If  a  defendant  has  in  conscience  a  right  equal  to  that 
claimed  by  a  person  filing  a  bill  against  him,  ihongh  not  clothed 
with  a  perfect  legal  title,  this  circumstance  in  the  situation  of 
the  defendant  renders  it  improper  for  a  court  of  equity  to  com- 
pel him  to  make  any  discovery  which  may  hazard  his  title;  and 
if  the  matter  appears  clearly  on  the  face  of  the  bill,  a  demurrer 
will  hold.  The  most  obvious  case  is  that  of  a  purchaser  for  a 
valuable  consideration  vrithout  notice  of  the  plaintiff's  claim:" 
Mitford's  PI.  162. 

But  upon  the  case  made  by  this  bill,  has  this  defendant,  in 
conscience,  a  right  equal  to  that  claimed  by  the  complainant? 
Is  it  not  most  unjust  that  a  title  acquired  in  the  manner  as  it  is 
alleged  the  defendant's  was  should  be  set  up  and  prevail?  The 
defendant  has  no  equity  whatever.  He  admits  by  his  demurrer 
the  fraud  he  has  practiced,  and  insists  that  the  court  should  aid 
him  in  taking  advantage  of  it,  by  extending  to  him  the  same 
protection  that  a  man  holding  an  honest  title  would  have  a 
right  to  claim. 

In  Jerrard  v.  Saunders^  2  Yes.  jun.  187,  the  bill  was  filed  for 
discovery  of  deeds  relating  to  the  plaintiff's  title,  and  to  re- 
strain proceedings  in  ejectment.    The  bill  charged  constructive 
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notice  of  a  setUement  in  the  parfy  under  whom  the  defendant 
claimed.  The  defendant  pleaded  purchase  for  valuable  consid- 
eration, and  averred  that  J.  D.,  under  whom  he  claimed^  had 
not  to  his  knowledge  or  belief  any  notice  of  the  title  set  up  by 
the  plaintiff.  The  lord  chancellor  says  he  must  set  forth  the 
facts  charged  in  the  bill,  from  which  the  court  will  construe 
notice.  He  assumes  to  himself  the  proposition.  He  judges 
what  is  constructive  notice,  and  then  denies  that  to  his  knowl- 
edge and  belief  he  had  constructive  notice.  The  bill  does  not 
impute  direct  notice  to  him.  He  must  let  the  court  judge  of  that 
The  plea  was  overruled.  The  case  is  further  reported  in  the 
same  book,  p.  454.  The  defendant  answered,  and  fully  and  in 
the  most  precise  terms  denied  all  the  circumstances  alleged, 
from  which  notice  might  be  inferred.  He  showed  he  was  a 
bona  fide  purchaser  without  notice,  and  then  the  chancellor 
said  that  against  such  a  purchaser  the  court  will  not  take  the 
least  step  imaginable,  and  no  advantage  the  law  gives  him  shall 
be  taken  from  him.  But  it  was  not  set  up  in  that  case  that  the 
subject-matter  of  which  discovery  was  sought  was  one  of  which 
the  defendant  could  not  be  called  upon  to  make  disclosure,  on 
the  ground  it  was  discovering  his  own  title. 

In  Clandge  v.  Eoare,  14  Ves.  59,  Lord  Eldon  says:  **It  is 
then  said  this  plea  [referring  to  the  plea  in  that  case]  should  be 
supported  by  an  answer.  Such  a  plea  does  not  require  the  sup- 
port of  an  answer  as  a  plea  of  purchase  for  valuable  considera- 
tion without  notice  does.  That  plea  requires  the  aid  of  an 
answer,  the  bill  insisting  upon  notice  and  charging  facts  to 
make  that  out.  The  defendant  must  answer,  either  admitting, 
denying,  or  quaUfying  all  the  circumstances  upon  which  it  is 
contended  that  if  the  defendant  will  speak,  notice,  though 
denied,  will  appear.'' 

It  appears  to  me  very  clear  that  it  is  a  proper  object  for  a 
bill  of  discovery  to  ascertain,  in  a  case  where  the  defendant's 
title  can  only  prevail  upon  the  ground  of  his  being  a  bona  fide 
purchaser  without  notice  of  the  plaintiff's  title,  whether  .he  had 
such  notice,  and  to  call  upon  him  to  disclose  all  the  circum- 
stances which  may  go  to  probe  his  conscience  upon  that  point. 

In  support  of  tiiis  demurrer,  it  is  further  insisted  that  under 
the  act  of  the  legislature  of  this  state  of  March  1,  1849,  the 
plaintiff  can  call  upon  the  defendant  as  a  witness  upon  the  trial 
of  the  suit  in  ejectment,  and  that  therefore  this  bill  is  objec- 
tionable upon  two  grounds:  1.  That  this  court  is  called  upon 
to  assist  a  suit  in  another  court  competent  to  grant  the  relief 
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here  sought;  2.  That  jou  can  not  have  a  bill  of  dificoTeiy  in 
aid  of  a  suit  pending  against  any  one  who  is  a  competent  wit- 
ness in  that  snit. 

As  to  the  first  ground.  The  principle  is  correctly  laid  down 
in  Story's  Eq.  Jur.,  sec.  1495,  in  Cooper's  Eq.  PL,  c.  8,  p.  191, 
and  in  Mitford's  PI.  52,  that  in  the  case  of  suits  merely  civil, 
in  a  court  of  ordinary  jurisdiction,  if  that  court  can  itself  compel 
the  discoTeiy  required,  a  court  of  equity  will  not  interfere.  The 
cases  referred  to  in  support  of  the  principle  are  those  of  Dun  v. 
Coaies,  1  Atk.  288,  and  Anonymoiut,  2  Yes.  sen.  451,  which  were 
cases  where  the  plaintiffs  sought  a  discovery  in  aid  to  the  eccle- 
siastical jurisdiction,  and  in  which  cases  the  discoveiy  was 
denied  on  the  grounds  as  stated  by  the  lord  chancellor,  that 
*'  the  coming  into  this  court  in  aid  of  the  ecclesiastical  jurisdic- 
tion is  always  denied  here,"  and  the  party  does  not  there  want 
it,  "  because  he  may  exhibit  articles  in  that  court,  and  have  an 
answer  on  oath,  which  is  the  constant  method  there." 

It  would  seem  that  in  the  ecclesiastical  courts  the  party  could 
exhibit  articles  in  the  nature  of  a  bill  of  discoveiy,  and  have  an 
answer  on  oath  which  would  afford  him  the  same  relief  as  a  bill 
of  discovery  would  in  the  court  of  chancery. 

But  is  the  supreme  court,  where  this  suit  is  pending,  to 
assist  which  this  bill  has  been  filed,  competent  to  grant  the 
same  relief  which  this  court  is  able  to  afford  the  plaintiff  in  this 
proceeding? 

That  court  can  compel  no  discoveiy  by  any  proceeding  in  the 
nature  of  a  bill  of  discovery.  It  can  compel  the  defendant  to 
answer  as  a  vntness  on  the  trial  of  the  cause  if  called  upon  by 
the  plaintiff.  But  the  disclosure  he  may  make  then  may  be  of 
no  avail  to  the  plaintiff.  The  plaintiff  has  a  right  to  the  discov- 
ery, before  the  trial,  to  aid  him  in  preparing  to  meet  the  veiy 
case  the  defendant  may  make  by  the  disclosure.  A  party  may 
exhibit  his  bill  before  his  suit  is  commenced,  so  as  to  enable 
him  rightly  to  frame  his  action  and  declaration:  Stoiy's  Eq. 
Jur.,  sec.  1495,  and  cases  cited  in  the  note. 

In  Stoiy's  Eq.  Jur.,  sees.  1486, 1487,  the  means  provided  by 
the  Roman  law  for  obtaining  the  oath  of  parties  is  stated.  In- 
terrogatories in  writing  were  propounded,  which  were  answered 
by  the  other  party  under  oath,  and  the  relief  afforded  was  as 
effectual  as  that  obtained  by  a  bill  of  discovery  in  a  court  of 
chanceiy. 

The  mode  of  proceeding  in  the  ecclesiastical  and  civil  courts  is 
concisely  pointed  out  in  Story's  Eq.  PL,  sec.  850:  **  In  the  tdvil 
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law  the  defendant  first  puts  in  his  defensive  allegation  to  the 
claim  made  bj  the  plaintiff,  and  after  an  answer  to  that  is  pat 
in  the  plaintiff  propounds,  in  a  sort  of  supplemental  libel, 
called  the  tibellus  arHculaluSy  his  interrogatories  respecting  the 
charges  made  in  the  positions  of  the  plaintiff,  as  they  are  called, 
(that  is)  in  his  bill  of  complaint;  and  the  defendant  then  xe- 
eponds  to  those  interrogatories.  In  the  ecclesiastical  courts, 
where  also  the  defendant  is  required  to  make  an  answer  or  dis- 
covery upon  oath,  the  answer  to  the  interrogatories  is  in  a 
wholly  distinctive  instrument  from  the  responsive  allegation  (as 
it  is  called)  to  the  libel  which  contains  the  defense  of  the  defend- 
.ant" 

But  the  remedy  afforded  by  our  statute  was  not  intended  to 
supply  the  place  of  a  bill  of  discovery.  It  does  not  afford  the 
adequate  relief,  for  it  does  not  meet  the  wants  of  the  party. 

As  to  the  other  ground,  that  you  can  not  have  a  bill  of  this 
nature  in  aid  of  a  suit  at  law  against  one  who  is  a  competent 
witness  in  the  suit;  the  general  rule  is,  that  it  is  a  good  objec- 
tion to  a  bill  of  discovery  that  it  seeks  a  discovery  from  a  de- 
fendant who  is  a  mere  vntness  and  has  no  interest  in  the  suit. 
But  the  rule  has  its  exceptions:  Story's  Eq.  Jur.,  sec.  1499; 
Cooper's  Eq.  PL  200, 

Whenever  the  rule  is  laid  down,  this  reason  is  always  given 
for  it:  that  there  is  no  ground  for  a  bill  of  discovery,  since  his 
answer  would  not  be  evidence  against  any  other  person.  The 
reason  is  not  applicable  here. 

One  exception  to  the  rule  is  the  case  of  making  the  agents, 
ofELcers,  and  directors  of  a  corporation  parties.  There  are 
reasons  given  for  this  exception  in  the  authorities  where  such 
bills  have  been  sustained,  but  no  better  reasons,  nor  as  good  as 
those  which  may  be  suggested,  why  the  case  before  us  should 
not  be  an  exception  to  this  general  rule. 

In  the  case  of  GlasscoU  v.  Copper  Minen^  Company,  11  Sim. 
305,  the  doctrine  was  firmly  established  that  a  bill  for  discovery 
merely  may  be  maintained  against  a  corporation  and  its  officers. 

If  these  objections  prevail,  it  strips  the  couH  very  much,  if 
not  entirely,  of  its  jurisdiction  in  cases  of  this  kind. 

As  the  object  of  this  jurisdiction  is  to  assist  and  promote  the 
administration  of  public  justice  in  other  courts,  bills  of  dis- 
covery are  greatly  favored  in  equity,  and  will  be  sustained  in 
all  cases  where  some  well-founded  objection  does  not  exist 
against  the  exercise  of  the  jurisdiction:  Stoiy's  Eq.  Jur.,  see. 
1488. 
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Now  the  statute  of  1849  was  passed  for  the  benefit  of  the 
party  who  might  see  fit  to  call  upon  his  adversary  iu  a  suit  to 
testify  as  a  witness;  but  if  this  court  should  determine  that  the 
statute  deprives  the  plaintiff  in  this  suit  of  the  benefit  of  this 
bill,  and  thus  compels  him  to  resort  to  his  adversary  as  a  wit- 
ness on  the  trial,  this  statute,  instead  of  proving,  as  it  was  in- 
tended, an  advantage  in  the  prosecution  of  his  suit,  may  oper- 
ate greatly  to  his  prejudice.  It  compels  him  to  make  the 
defendant  a  witness  not  only  as  to  the  simple  fact  about  which 
he  wishes  to  interrogate  him,  but  makes  him  a  witness  in  his 
own  cause,  competent  to  give  testimony  on  his  own  behalf. 

But  this  principle,  which  has  heretofore  governed  courts  of 
equity  in  entertaining  bills  of  discovery,  is  not  an  inflexible 
rule,  and  one  which  can  not  or  ought  not  to  be  subservient  to 
any  new  exigency  that  may  arise  in  the  administration  of  justice. 

Here  is  presented  a  new  question.  The  legislature  has  not, 
by  positive  act,  abolished  or  limited  the  jurisdiction  of  this 
court  as  to  bills  of  discovery,  but  has  introduced  a  new  prin- 
ciple unknown  to  the  common  law.  A  party  in  a  suit  may  now 
call  upon  his  adversary  as  a  witness.  It  is  a  general  rule  reg- 
ulating the  practice  of  the  court  of  chancery,  that  a  bill  for  dis- 
covery could  not  be  maintained  against  one  who  might  be  a 
witness  in  the  suit.  It  is  a  rule  of  policy,  founded  upon  good 
and  substantial  reasons.  Under  the  peculiarity  of  this  statute 
a  new  case  has  arisen,  one  to  which  the  rule  referred  to  could 
not  have  been  applicable  when  it  was  adopted,  for  such  a  case 
could  not  then  have  arisen.  We  have  now  to  deal  with  it,  and 
it  is  a  question  addressed  to  the  sound  discretion  of  the  court, 
whether  the  ends  of  justice  will  be  best  promoted  by  making  a 
case  like  that  before  us  an  exception  to  the  rule. 

I  do  not  think  that  this  statute  ought  to  deprive  the  plaintiff 
of  his  right  to  file  his  bill  in  this  court  to  aid  him  in  the  prose- 
cution of  his  suit  at  law.  I  do  not  think  that  he  should  be 
compelled  to  resort  to  the  alternative  of  making  the  defendant 
a  general  witness  in  the  suit,  or  be  deprived  of  having  the  ben- 
efit of  a  disclosure  before  the  trial,  so  that  he  may  prepare  him- 
self to  meet  the  facts  which  may  be  presented  by  the  disclosure 
which  he  seeks. 

Let  the  demurrer  be  overruled  with  costs. 

Bill  for  Discovkrt  of  deeds,  which  oomplainantt  allege  are  material  to 
him,  most  allege  that  they  are  in  the  poesession  of  the  defendant:  Hough  ▼• 
Martin,  34  Am.  Deo.  403.  Equity  has  jurisdiction  to  compel  discovery  of  the 
amonnt  of  a  lost  note:  TnU^  y.  Jxme,  45  Id.  305.    So  where  bill  forcUtoov.aisf 
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ehaiges  beqnest  npon  secret  trust,  the  defendant  must  answer  as  to  the  troth 
of  the  charges:  7%ompmm  ▼.  Newlin,  42  Id.  169;  and  equity  will  compel  the 
discovery  of  a  secret  tnist»  to  enforce  it  if  lawful,  or  to  declare  it  Toid  if  un- 
lawful: Brown  t.  Olegg,  51  Id.  413.  Party  having  equitable  claim  has  a  right 
to  a  discovery  under  oath  from  the  defendant,  to  have  all  the  proofs  on  which 
his  claims  depend  taken  in  due  form,  and  submitted  to  the  decision  of  a 
court  of  equity:  Hardy  v.  Summen^  32  Id.  167. 

To  Dbtbot  Fraud  Ain>  Imposition,  and  to  set  aside  a  frauduleiit  con- 
veyance, a  dlMOvery  will  be  decreed,  and  the  fact  that  a  third  person  is  ac- 
quainted with  the  facts  is  no  ground  for  demurrer.  This  objection  must  be 
TAised  at  the  hoaxing:  Skinner  r.  Judaon,  21  Am.  Deo.  691. 
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BUMMMXIDKBL  OJ  FVOmTE  7B0M  JUSTIOK  II  MaDB  QbUOATOBT  UPOIT  EyKBT 

MncBBB  or  CoimDXBACT  by  art.  4,  seo.  2,  of  the  coiiBtitation  of  th« 
United  States,  which  provides  that  such  fugitive  from  one  state  found 
in  another  "shall,  on  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  bo  delivered  up,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime;"  but  the  clause  contains  no  grant  of  power;  it 
is  a  regulation  of  a  previously  existing  right. 

SoTBuaoN  State  has  Right  to  Subbbndeb  to  FRUirDLT  Katiok  Or- 
RNOKB  AGAINST  Lawb  or  Lattkb,  whatever  may  be  the  diSerenoe  of 
opinion  in  regard  to  its  obligation  so  to  do. 

PowBB  or  Abbbstino  and  Dbtaimiito  OmufDiR  aoaivbt  Laws  or  Otbkb 
CouNTBiES  Exists  or  Neosssitt,  if  a  right  exists  in  every  sovereign 
state,  independent  of  oonstitutional  provision  or  treaty  obligation,  to 
surrender  such  fugitive,  and  this  principle  applies  with  far  greater  foroe 
in  support  of  an  express  constitutional  provision  making  thesnnender 
obligatory. 

PUOITTVX  FBOM  JCTSTIOS  FROM  AnT  Or  UMirXD  StATBS  MAT  BE  AltBEnED 

AH  D  Detained  in  Another  State,  under  art.  4,  sec  2,  of  the  constitu- 
tion of  the  United  States,  preparatory  to  his  surrender,  before  a  requisi- 
tion is  actually  made  by  the  executive  of  the  state  where  the  crime  is 
committed. 

Cboce  mat  ee  Statutort,  and  Need  not  be  Common-law  Ottense,  to 
warrant  detention  or  surrender  of  fugitive  from  justioe,  within  the  mean- 
ing of  the  constitution  of  the  United  States. 

rujinvE  rROM  Justice  from  One  State  will  be  Detained  in  Another* 

where,  although  the  original  affidavit  upon  which  the  warrant  issued  wab 

defective  in  not  alleging  that  any  crime  had  been  committed  in  the  state 

from  which  he  was  claimed  to  be  a  fugitive,  it  appeared  by  a  subsequent 

afi&davit  and  evidence  adduced  that  the  alleged  crime  was  eommitied 

therein. 

sas 
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PUGITIVB    FROM    JUPTICB    FROM    OnE    StATE     DETAINED    IN    ANOTHER 

Ordered  Discharged,  when  it  appeared  that  a  sufficient  time  bad 
elapsed  since  the  commitment  for  a  demand  for  a  surrender  nf  the 
prisoner  by  the  executive  of  the  state  where  the  crime  was  committed. 

Habeas  corpus  directed  to  the  keeper  of  the  common  jail  of 
Mercer  county.  The  return  to  the  writ  showed  that  the  pris- 
oner, William  Fetter,  was  detained  as  a  fugitive  from  justice 
from  California,  under  a  commitment  issued  by  a  justice  of  the 
peace,  which  directed  that  he  be  held  in  custody  "  to  await  the 
requisition  of  the  governor  of  California,  or  otherwise  be  thence 
delivered  by  due  course  of  law."  It  appeared  upon  the  hearing 
that  Fetter  was  a  citizen  and  resident  of  Pennsylvania,  but 
carried  on  business  in  New  Jersey ;  and  that  a  requisition  upon 
the  governor  of  Pennsylvania  by  the  governor  of  California  had 
been  made  for  his  surrender  as  a  fugitive  from  justice  from 
California,  where  he  stood  accused  of  the  crime  of  grand  lar- 
ceny. An  exemplified  copy  of  an  indictment  found  by  the 
grand  jury  of  San  Francisco  county  against  Fetter  accompanied 
the  requisition,  and  charged  that  Fetter  was  the  bailee  of  gold- 
dust  of  the  value  of  three  thousand  and  seven  hundred  dollars, 
and  being  such  had  converted  it  to  his  own  use  with  intent  to 
steal  the  same.  The  governor  of  Pennsylvania  had  issued  a 
-warrant  for  the  arrest  and  surrender  of  Fetter,  but  the  latter 
came  into  New  Jersey,  where  he  remained  until  arrested  under 
the  authority  of  the  latter  state. 

Seaslej/y  for  the  prisoner. 

Lanning^  for  the  prosecution. 

By  Court,  Green,  C.  J.  The  constitution  of  the  United 
States,  art.  4,  sec.  2,  provides  that  a  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  llee  froui 
justice,  and  be  found  in  another  state,  shall,  on  demand  of  the 
execntiye  authority  of  the  state  from  which  he  fled,  be  delivered 
ap  to  be  removed  to  the  state  having  jurisdiction  of  the  crime. 
It  is  insisted  that  the  whole  authority  conferred  by  the  consti- 
tution, or  fairly  dedudble  from  it,  is  consequent  upon  the  de- 
mand made  for  the  surrender  of  the  fugitiye.  That  the  pris- 
oner has  committed  no  oflfense  against  the  sovereignty  of  this 
state  which  can  justify  his  arrest,  and  that  consequently  any 
arrest  by  authority  of  this  state  for  a  crime  committed  without 
its  jurisdiction  prior  to  a  demand  actually  made  imder  the  pro- 
Tision  of  the  constitution  for  the  surrender  of  a  fugitive,  is  un- 
ftuthoriJEed,  and  his  detention  illegal. 
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In  oonsideriiig  tliis  question,  it  is  material  to  observe  that 
this  clause  of  the  constitution  does  not  contain  a  grant  of 
power.  It  confers  no  right.  It  is  the  regulation  of  a  previ- 
ously existing  right.  It  makes  obligatory  upon  every  member 
of  the  confederacy  the  performance  of  an  act  which  previously 
was  of  doubtful  obligation.  All  writers  upon  the  law  of  na- 
tions agree  that  it  is  the  right  of  every  sovereign  state  to  expel 
from  its  territory,  or  to  surrender  to  another  nation  in  amity 
with  it,  an  o£fender  against  the  laws  of  such  friendly  nation. 
Ko  state  is  bound  to  harbor  criminals  within  its  bosom,  but 
may  at  its  option  surrender  them  to  the  government  against 
whose  laws  they  have  offended.  Whether  any  government  is 
bound  to  make  such  surrender  upon  the  demand  of  the  sover- 
eign of  another  nation  in  amity  vrith  it,  upon  the  principle  of 
the  comity  of  nations,  is  another  question,  upon  which  jurists 
and  courts  are  not  agreed.  It  is  held  by  some  writers  of  high 
authority  upon  the  law  of  nations  that  such  duty  does  exist: 
Yattel,  b.  2,  c.  6,  sec.  76;  2  Burlam.  179,  sees.  23,  27;  Story's 
Confl.  L.,  sec.  627. 

The  obligation  was  recognized  by  Chancellor  Kent,  in  the 
case  of  Washburn,  a  fugitive  from  Canada  to  the  state  of  New 
Tork:  MaUer  of  WaOdmm,  4  Johns.  Ch.  106  [8  Am.  Dec.  548]; 
and  also  by  the  supreme  court  of  Canada,  in  the  case  of  Joseph 
Fisher,  a  fugitive  from  justice  in  the  state  of  Vermont:  Bex  v. 
BaU,  1  Am.  Jur.  297;  1  Kenf  s  Com.  87. 

Other  writers  insist  that  the  right,  as  between  independent 
sovereign  nations,  to  demand  of  each  other  fugitives  from  jus- 
'  tice,  does  not  exist  independent  of  treaty  obligations,  and  such 
appears  to  be  the  decided  weight  of  authority  in  this  country. 
The  United  States  government  have  never  recognized  the  right, 
unless  imder  treaty  stipulations:  Commonwealth  v.  Deacon^  10 
Serg.  &  R.  186;  Case  of  Jose  Ferrara  Dos  Santos,  2  Brock.  493; 
United  Slates  v.  Davis,  2  Sunm.  486;  Story's  Confl.  L.,  sec. 
G26;  2  Stoiy^s  Com.  on  Con.,  sec.  1808;  Jefferson's  Letter  to 
Washington,  7th  November,  1791;  Jefferson's  Letter  to  G^net, 
1793, 1  Am.  St.  Pap.  175;  Story's  Letter  to  Gov.  Everett,  June 
6,  1835,  cited  in  2  Life  of  Story,  179;  1  Kent's  Com.  37,  note  c. 

But  whatever  difference  of  opinion  may  exist  in  regard  to  the 
obligation  resting  upon  one  nation  to  surrender  a  fugitive  from 
justice,  upon  the  demand  of  another  nation  in  amity  with  it, 
there  is  no  denial  and  no  question  of  the  right  of  every  sover- 
eign nation  to  surrender  fugitives  within  its  territory.  The 
whole  effect  of  the  constitution  was  to  confer  upon  each  mem- 
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ber  of  the  confederacy  a  right  to  demand  from  every  other 
member  of  the  confederacy  a  fugitive,  and  to  make  obligatory 
the  surrender  which  was  before  discretionary.  If,  then,  there 
exists,  independent  of  constitutional  provision  or  treaty  cibliga- 
tion,  a  right  in  every  sovereign  state  to  surrender  criminals 
against  the  laws  of  other  countries,  there  must  also,  of  neces- 
sity, exist  in  every  state  the  power  of  arresting  and  detaining 
such  fugitive.  The  mere  power  of  surrender,  without  the  power 
of  arrest  and  detention,  would  be  nugatory.  It  is  remarkable, 
indeed,  that  both  the  constitution  and  the  act  of  congress  of 
1793  assume  that  the  one  power  is  a  necessary  consequence  of 
the  other.  Neither  the  constitution  nor  the  law  confers,  except 
by  implication,  the  power  of  arrest  or  imprisonment. 

We  find  this  right  of  arrest  and  imprisonment  by  the  civil 
magistrates  of  o£fenders  against  the  laws  of  another  govern- 
ment recognized  from  a  very  early  period.  Thus  in  Bex  v. 
HtiichxMon^  29  Car.  11.,  3  Eeble,  785,  the  court  of  king's  bench, 
upon  habeas  corpus,  refused  to  bail  a  prisoner  who  was  com- 
mitted on  suspicion  of  murder  committed  in  Portugal.  And 
in  the  case  of  Lundy^  2  Vent.  314,  it  was  agreed,  on  a  consul- 
tation of  all  the  judges,  that  there  was  nothing  in  the  habeas 
coTjms  act  to  prevent  a  person  guilty  of  a  capital  offense  in  Ire- 
land (then  a  distinct  kingdom)  being  sent  there  to  be  tried. 

In  the  case  of  Bex  v.  Eimberley,  2  Stra.  848,  the  prisoner  was 
committed  by  a  justice  of  the  peace  in  England  for  a  felony 
committed  contrary  to  an  Irish  act  of  parliament,  in  order  to 
be  transmitted  to  Ireland  to  be  tried,  the  offense  having  been 
committed  there. 

On  being  brought  before  the  king's  bench  by  habeas  corpus. 
Strange,  for  the  prisoner,  moved  for  his  discharge,  or  for  bail, 
on  the  ground  that  justices  of  the  peace  in  England  had  no 
power  over  crimes  committed  in  Ireland,  which  was  a  distinct 
kingdom;  and  that  it  was  against  the  habeas  corpus  act  to  re- 
move the  prisoner  to  Ireland.  But  the  court,  upon  the  author- 
ity of  the  cases  above  cited,  remanded  the  prisoner,  observing 
that  if  he  was  not  removed  to  Ireland  in  a  reasonable  time,  appli- 
cation might  be  again  made  to  the  court  for  his  discharge.  See 
also  Mure  v.  Eaye,  4  Taunt.  34;  1  Ch.  Crim.  L.  14,  46. 

In  the  Case  of  Washburn,  supra,  the  prisoner  was  detained 
tn  custody  by  virtue  of  a  miitimiLS  from  the  recorder  of  the 
dty  of  Troy,  under  charge  of  a  crime  committed  in  Canada. 
Upon  the  prisoner  being  brought  up  by  a  writ  of  habeas  corpus, 
OhanceUor  Kent  said:  "  It  is  Uie  law  and  usage  of  nations,  rest- 
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ing  on  the  plainest  principles  of  justice  and  public  utility,  to 
deliyer  up  oflfenders  charged  with  felony  and  other  high  crimes, 
and  fleeing  from  the  country  in  which  the  crime  was  committed 
into  a  foreign  and  friendly  jurisdiction.  When  a  case  of  that 
kind  occurs,  it  becomes  the  duty  of  the  civil  magistrate,  on  due 
proof  of  the  fact,  to  commit  the  fugitive,  to  the  end  that  a  rea- 
sonable time  may  be  afforded  for  the  government  here  to  deliver 
him  up,  or  for  the  foreign  government  to  make  the  requisite 
application  to  the  proper  authorities  here  for  his  surrender." 

If  this  principle  be  sound,  as  applied  to  the  intercourse  of 
independent  foreign  nations,  in  support  of  the  right  to  reclaim 
fugitives  from  justice,  it  applies  with  far  greater  force  and  clear- 
ness in  support  of  the  express  provision  of  the  constitution, 
making  the  surrender  of  fugitives  from  justice  obligatory  upon 
every  member  of  the  confederacy.  The  denial  of  the  power  to 
arrest  and  detain  an  offender  until  the  demand  for  his  surren- 
der be  actually  made  would,  it  is  manifest,  render  the  provision 
of  the  constitution  well  nigh  nugatory.  If  a  person  committing 
murder,  robbery,  or  other  high  crime  in  one  state  may,  by 
crossing  a  river,  or  an  imaginary  line,  avoid  arrest  or  deten- 
tion until  an  executive  requisition  and  order  for  his  surrender 
may  be  obtained,  the  execution  of  the  criminal  law  would  be 
impotent  indeed.  Sound  public  policy,  good  faith,  a  fulfillment 
of  the  requirements  of  the  constitution,  all  require  that  the 
arrest  and  detention  be  made  of  the  offender,  wherever  he  may 
be  found,  preparatory  to  a  demand  and  surrender. 

The  exercise  of  the  power  has  repeatedly  been  sanctioned  by 
the  American  courts. 

In  The  People  v.  Sckenck,  2  Johns.  479,  the  prisoner  having 
been  indicted  for  stealing  a  gun,  the  jury  found  specially  that 
he  stole  the  gun  in  New  Jersey  and  brought  it  into  the  state  of 
New  York.  The  court  held  that  the  act,  as  found,  constituted 
no  crime  against  the  laws  of  New  York;  but  they  ordered  the 
prisoner  to  be  detained  in  prison  for  three  weeks,  and  that  notice 
be  given  to  the  executive  of  the  state  of  New  Jersey  that  the 
prisoner  was  detained  on  a  charge  of  felony  committed  in  this 
state. 

In  the  Mailer  of  Ooodhue,  in  the  mayor's  court  of  the  city 
of  New  York,  1  Wheel.  Cr.  Cas.  427,  upon  the  return  of  the/io- 
beas  corpus^  it  appeared  that  the  prisoner  was  detained  on  three . 
different  commitments.  The  first  commitment  was  imder  the 
statute  for  apprehending  and  punishing  disorderly  persons, 
under  which  he  was  committed  to  Bridewell  for  sixty  daya. 
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The  second  and  third  commitments  stated  that  the  prisoner 
is  charged,  on  the  oaths  of  B.  W.  and  others,  with  haying, 
at  Lexington,  in  the  state  of  Eentacky,  fraudulently  and  by 
false  pretenses,  and  exhibiting  forged  letters  of  credit,  obtained 
divers  sums  of  money  of  several  individuals  and  mercantile 
houses  with  intent  to  defraud. 

Biker,  recorder,  said:  **  It  appears  upon  the  oath  of  a  witness, 
which  oath  is  taken  on  competent  authority,  that  the  prisoner 
has  committed  a  public  o£fense  against  the  laws  of  the  state  of 
Kentucky,  and  that  he  is  a  fugitive  from  the  justice  of  that  state. 
The  constitution  of  the  United  States  provides  expressly  for  his 
arrest.  The  constitution  is  sacred,  and  we  are  bound  by  it.  It 
is  the  supreme  law  of  the  land.  It  may  be  said  that  though  it 
be  true  that  on  the  demand  of  the  executive  power  of  Kentucky 
the 'prisoner  may  doubtless  be  given  up,  yet  until  he  is  de- 
manded he  is  to  be  held  at  large.  This  can  not  be  the  meaning 
of  the  constitution.  We  may  hold  a  fugitive  to  give  a  reason- 
able time  to  demand  him.  The  decision  of  the  court,  therefore, 
is  that  Thomas  F.  Ckx>dhue  be  remanded  and  detained  in  cus- 
tody six  weeks,  to  give  time  to  the  executive  of  Kentucky  to 
demand  him,  under  and  in  pursuance  of  the  constitution  of  the 
United  States." 

The  prisoner  was  subsequently  brought  before  Chancellor 
Kent,  by  habeas  carpus^  on  the  fourteenth  of  October  following, 
and  the  chancellor,  considering  that  a  sufficient  time  had  elapsed 
since  the  commitment,  in  August  preceding,  for  the  execu- 
tive of  the  state  of  Kentucky  to  have  demanded  the  prisoner 
according  to  the  constitution,  and  no  such  diBmand  appearing 
to  have  been  made,  ordered  his  discharge:  In  the  Matter  of 
Goodhue,  1  City  H.  Bee.  153;  S.  C,  2  Johns.  Ch.  198. 

In  The  CtmimonweaUh  v.  Deacon,  10  Serg.  &  B.  135;  S.  C,  2 
Wheel.  Cr.  Cas.  17,  Tilghman,  C.  J.,  though  he  denied  the  right 
in  that  case  to  hold  the  prisoner,  on  the  ground  that  the  gov- 
ernment would  not  surrender  him,  held  the  following  lan- 
guage: "  I  grant  that  when  the  executive  has  been  in  the  habit 
of  delivering  up  fugitives,  or  is  obliged  by  treaty,  the  magis- 
trates may  issue  warrants  to  arrest  of  their  own  accord  (on 
proper  evidence ),  in  order  the  more  effectually  to  accomplish  the 
intent  of  the  government,  by  preventing  the  escape  of  tJie  crim- 
inal. On  this  principle,  we  arrest  offenders  who  have  fled  from 
one  of  the  United  States  to  another,  even  before  demand  has 
been  made  by  the  executive  of  the  state  from  which  they  fled." 
Here  is  a  statement  of  the  existence  of  the  practice  not  only,. 
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but  a  vindicaiion  of  the  principle  upon  which  it  rests;  viz.,  to 
accomplish  the  intent  of  the  government,  and  to  cany  into  ef- 
fect the  provision  of  the  constitution. 

I  am  of  opinion,  both  upon  principle  and  authoriiy,  that  a 
fugitive  from  justice,  from  either  of  the  United  States,  may,  un- 
der the  provision  of  the  constitution,  be  arrested  and  detained 
in  this  state  preparatory  to  his  surrender,  before  a  requisition  is 
actually  made  by  the  executive  of  the  state  where  the  crime  is 
committed.  It  is  an  exercise  of  power  essential  to  the  full  op- 
eration of  the  constitution,  and  has  been  sanctioned  by  a  long 
and  uniform  course  of  practice. 

I  am  aware  that  the  power  was  denied  in  the  case  of  The  Peo- 
ple V.  Wright^  2  Cai.  218.  But  that  case  does  not  appear  to 
have  undergone  mature  deliberation,  and  must  be  considered  as 
overruled  by  the  late  authorities. 

Nor  is  the  principle  impugned  by  the  fact  that  the  legisla- 
tures of  several  of  the  states  have  made  express  provision  by 
law  for  the  arrest  and  detention  of  fugitives  from  justice  prior 
to  an  executive  requisition  -for  their  extradition.  It  amounts 
to  no  more  than  a  regulation  of  the  exercise  of  an  existing 
right. 

2.  It  is  further  objected,  that  the  offense  with  which  the 
prisoner  stands  charged  is  not  a  crime  within  the  meaning  of 
the  constitution.  Admitting  the  position  taken  by  counsel  in 
argument,  that  the  offense  specified  does  not  constitute  larceny 
at  the  common  law,  it  is  nevertheless  certified  by  the  governor 
of  California  to  be  grand  larceny  under  the  laws  of  that  state. 
It  is,  moreover,  an  offense  of  a  highly  immoral  character,  and, 
as  appears  by  the  bill  of  indictment,  which  must  be  regarded 
as  prima  facie  evidence  of  the  fact,  is  a  crime  by  the  law  of  the 
state  of  California. 

8.  The  original  affidavit  upon  which  the  warrant  issued 
was  clearly  defective,  as  it  does  not  allege  that  any  crime  had 
been  committed  by  the  prisoner  within  the  state  of  California, 
from  which  he  is  alleged  to  be  a  fugitive:  In  the  Matter  of  Hey- 
ward,  1  Sandf.  701. 

But  inasmuch  as  it  appears,  by  the  subsequent  affidavit  and 
the  evidence  adduced  upon  the  hearing,  that  the  alleged  crime 
was  committed  in  California,  that  the  defendant  stands  charged 
with  the  crime  there,  and  is  a  fugitive  from  justice  in  that  state, 
he  is  not  entitled  to  be  discharged,  but  must  be  continued  in 
custody.     Should  a  demand  for  his  surrender  not  be  made  by 
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the  executiTe  of  California  within  a  reasonable  time,  the  pri»> 
oner  will  be  entitled  to  his  dischai^. 
Ordered  accordingly. 

On  the  twenfy-seyenth  of  June,  1852,  the  prisoner  was  again 
brought  before  the  chief  justice  upon  a  writ  of  habeas  corpus, 
and  it  appearing  to  the  satisfaction  of  the  court  that  a  suffi- 
cient time  had  elapsed  since  the  commitment  for  a  demand  for 
the  surrender  of  the  prisoner  as  a  f  ugitiye  to  haye  been  made 
by  the  executiye  of  California,  and  no  such  requisition  appear- 
ing to  haye  been  made  of  the  executiye  of  this  state,  it  was 
ordered  that  the  prisoner  be  discharged,  and  he  was  discharged 
accordingly. 

Pbocexdinos  won  Abbest  Ain>  SuKRximBa  nr  Okx  Statb  ot  Fuomyn 

FBOM  JusnCB  m  AHOTBXa— CONSTITUnOKAL  Ain>  StATUTORT  PROyiSIONB. 

rhe  coustitotion  of  the  United  States,  art.  4,  sec  2,  provides  that  *'  a  persoo 
charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  jns- 
tice,  and  be  fonnd  in  another  state,  shall  on  demand  of  the  ezeontive  aothority 
of  the  state  from  which  he  fled,  be  delivered  np,  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime. "  This  section,  as  first  reported  by  the  committee 
of  detiiil  to  the  federal  convention,  was  as  follows:  *'Any  person  charged  with 
treason,  felony,  or  high  misdemeanor  in  any  state,  who  shall  flee  from  justice, 
and  shall  be  found  in  any  other  state,  shall,  on  demand  of  the  executive  power 
of  the  state  from  which  he  fled,  be  delivered  up  and  removed  to  the  state  hav- 
ing jurisdiction  of  the  offense:"  5  EllioU*s  Deb.  381 ;  2  Madison's  Pap.  1240. 
When  the  article  was  afterwards  taken  np  by  the  convention,  the  words 
"high  misdemeanor"  were  struck  out  of  the  section  and  the  words  *' other 
crime"  inserted  in  their  stead,  *'in  order  to  comprehend  oil  proper  cases,"  as 
Mr.  Madison  says,  *'it  beinf(  doubtful  whether  'high  misdemeanor'  had  not  a 
technical  meaning  too  limited:"  5  EUioU's  Deb.  487;  8  Madison's  Pap.  1447. 
Further  changes  were  made  in  committee,  and  when  finally  adopted,  the  sec- 
tion read  as  above  given.  It  may  here  be  observed  that  the  articles  of  oon- 
federation  contained  a  clause  similar  to  the  one  reported  to  the  convention: 
"If  any  person  guilty  of  or  charged  with  treason,  felony,  or  other  high  mis- 
demeanor, in  any  state,  shall  flee  from  justice,  and  be  found  in  any  of  the 
United  States,  he  shall,  upon  demand  of  the  governor  or  executive  power  of 
the  state  from  which  he  fled,  be  delivered  up,  and  removed  to  the  state  hav- 
ing jurisdiction  of  his  offense:"  Art.  4,  sec  2;  and  it  is  more  than  probable 
that  this  is  the  source  of  the  present  constitutional  provision.  The  objects 
and  reason  of  the  section  are  thus  clearly  stated  by  Beasley,  C.  J.,  in  AfaUer 
qf  Voorhef^  82  N.  J.  L.  141,  145:  **The  purpose,  then,  of  this  provision  of 
the  constitution  was,  as  I  conceive,  twofold:  first,  to  impose  an  absolute  ob- 
ligation on  each  state  to  surrender  criminals  fleeing  from  the  justice  of 
another  state;  and  second,  to  define  clearly  the  class  of  criminals  so  to  be 
sorrendered.  The  rule  of  international  comity  was  defective  in  both  partic- 
ulars, and  the  design,  consequently,  was  to  create  a  substitute  which  should 
be  without  either  defect." 

It  will  bo  noticed  that  while  the  constitution  proyides  who  shall  make  the 
demand  for  the  surrender  of  the  fugitive  from  justice,  it  says  nothing  of  whom 
the  demand  shall  bemade,  norof  the  manner  in  which  the  crime  shall  be  charged. 
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Certain  diffioolties  having  arisen  in  this  regard,  oongrees  in  1793  passed  an  act 
"  respecting  fugitives  from  justice  and  persons  escaping  from  the  service  of 
their  masters,  **  the  first  two  sections  of  which  reprodaoed  in  the  revised  statutes 
of  the  United  States  are  as  follows:  *'  Section  5278.  Whenever  the  executive  au- 
thority of  any  state  or  territory  demands  any  person,  as  a  fugitive  from  justice, 
of  the  executive  authority  of  any  state  or  territory  to  which  such  person  has 
fled,  and  produces  a  copy  of  an  indictment  found  or  an  afBdavit  made  before 
a  magistrate  of  any  state  or  territory,  charging  the  person  demanded  with 
having;  committed  treason,  felony,  or  other  crime,  certified  as  authentic  by 
the  governor  or  chief  magistrate  of  the  state  or  territory  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the  executive  autliority  of 
the  state  or  territory  to  which  such  person  has  fled  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  such  authority  appointed 
to  receive  tho  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear.  If  no  such  agent  appears  within  six  months  from  the 
time  of  the  arrest,  the  prisoner  may  be  discharged.  All  costs  or  expenses  in- 
curred in  the  apprehending,  securing,  and  transmitting  such  fugitive  to  the 
state  or  territory  making  such  demand  shall  be  paid  by  such  state  or  terri- 
tory. Section  5279.  Any  agent  so  appointed  who  receives  the  fugitive  into 
his  custody  shall  be  empowered  to  transport  him  to  the  state  or  territory 
from  which  he  has  fled.  And  every  person  who  by  force  sets  at  liberty  or 
rescues  the  fugitive  from  such  agent  while  so  transporting  him  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year." 

In  Prigg  v.  CcmnumweaUh  <^  PennsiflvmUa,  16  Pet  539,  this  act  of  1793, 
especially  that  part  of  it  relating  to  fugitives  from  service,  came  before  the 
supreme  court  of  the  United  States,  and  Mr.  Justice  Story  said  (p.  618)  of  the 
power  of  congress  to  pass  such  legislation:  <'No  one  has  ever  supposed  that 
congress  could  constitutionally,  by  legislation,  exercise  powers  or  enact  laws 
beyond  the  powers  delegated  to  it  by  the  constitution.  But  it  has,  on 
various  occasions,  exercised  powers  which  were  necessary  and  proper  as 
means  to  carry  into  efiect  rights  expressly  given,  and  duties  expressly  en- 
joined thereby.  The  end  being  required,  it  has  been  deemed  a  just  and  neo- 
•Mary  implication  that  the  means  to  accomplish  it  are  given  also;  or,  in  other 
words,  that  the  power  flows  as  a  necessaiy  means  to  accomplish  the  end.^ 
And  again  he  says  (p.  620),  speaking  more  particularly  in  reference  to  the 
extradition  of  fugitives:  ''From  that  time  [1793]  down  to  the  present  hoar, 
not  a  doubt  has  been  breathed  upon  the  constitutionality  of  this  part  of  the 
act;  and  every  executive  of  the  Union  has  constantly  acted  upon  and  ad- 
mitted its  validity.'*  In  MaUer  ofRamaxM^  23  Cal.  585,  however,  Mr.  Jus- 
tice Crocker,  overlooking  this  decision,  and  reasoning  from  the  fact  that  in 
article  4  of  the  constitution  of  the  United  States  several  important  aub* 
Jects  are  treated  of,  over  some  of  which  power  is  conferred  upon  congress, 
and  over  others  not,  comes  to  the  conclusion  that  in  relation  to  the  latter 
c<mgress  has  no  power  to  legislate;  but  the  provisions  concerning  such  mat- 
ters stand  as  solemn  compacts  between  the  states  to  be  enforced  by  state 
legislation  or  judicial  action;  this  clause,  however,  being  a  part  of  the 
supreme  law  of  the  land,  is  a  part  of  the  law  of  each  state,  and  state  ofllcerBv 
whose  duty  it  is  to  adjudicate  or  execute  the  laws,  are  governed  by  it  the 
same  as  by  every  other  law  in  force;  and  a  court  of  general  original  jnrtadio- 
tion  could  apply  the  appropriate  remedy  and  issue  the  necessary  writs  with- 
out  special  legislation. 

It  will  also  be  observed  that  the  oonatitotioiial  proriaion  is  ocofined  to 
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■tates,  and  does  not  inolnde  territories  within  its  tenns,  while  the  act  of  con- 
gress applies  alike  to  states  and  territories.  That  the  act  in  its  application 
to  territories  is  constitutional,  would  seem  to  be  nnqnestionable,  nnder  the 
power  conferred  npon  congress  in  article  4,  section  3,  of  the  constitntion,  to 
moke  '*  all  needful  rales  and  regulations  respecting  the  territory  or  of  **er  prop- 
erty belonging  to  the  United  States:**  Spear  on  Extrad.  232;  and  see  Pomeroy*s 
Const.  Law,  sec  494  et  seq. ;  Story  on  the  Const.,  sec  1325  et  seq.  And  Mr. 
Justice  Story,  in  Prigg  v.  CommonweaUh  of  PeniuylvouMti,  supra  (p.  622),  also 
broadly  asserts:  '*  We  hold  the  act  to  be  clearly  constitutional  in  all  its  lead- 
ing provisions,  and  indeed,  with  the  exception  of  that  part  which  confers  au- 
thority upon  state  magistrates,  to  be  free  from  reasonable  doubt  and  difficulty 
upon  the  grounds  already  stated.  **  The  question  was  raised  in  StcUe  v.  Lcper^ 
Ga.  Dec,  pt.  2,  33,  but  not  decided,  the  court  holding  that  a  fugitive  from 
justice  from  a  territory  might  bo  arrested  and  detained  under  the  law  of  na- 
tions and  the  common  law  of  the  land;  and  in  Matter  of  Rcmaine^  supra,  Mr. 
Justice  Crocker,  observing  that  the  word  '*  territory  **  was  omitted  from  the 
clause  of  the  constitution,  deemed  it  necessary  to  look  elsewhere  in  cases  of 
requisitions  from  territories,  and  held  that  this  defect  was  remedied,  not  by 
the  act  of  congress,  but  by  a  statute  of  California  then  existing.  With  ref- 
erence to  the  District  of  Columbia,  congress  has  passed  a  law  declaring  that 
'*  in  all  cases  where  the  laws  of  the  United  States  provide  that  fugitives  from 
justice  shall  be  delivered  up,  the  chief  justice  of  the  supreme  court  shall 
cause  to  be  apprehended  and  delivered  up  such  fugitive  from  justice  who 
shall  be  found  within  the  district,  in  the  siame  manner  and  under  the  same 
regulations  as  the  executive  authority  of  the  several  states  are  required  to  do 
by  the  provisibns  of  sections  5278  and  5279  of  the  revised  statutes:**  U.  S.  R. 
S.,  DiBt.  CoL,  sec  483;  and  according  to  the  case  of  In  re  Buell,  3  Dill.  116, 
a  criminal  offender  against  the  laws  of  the  District  of  Columbia,  if  found 
beyond  the  district,  may  be  brought  back  to  it  for  triaL 

The  act  of  1793  being  therefore  constitutional,  it  follows  that  no  laws  incon- 
sistent therewith  can  be  passed  by  the  states:  Hurd  on  Hab.  Corp.  631 ;  Spear 
on  Extrad.  243;  but  the  question  has  arisen  whether  all  state  legislation  on  the 
subject  of  interstate  extradition  is  excluded.  Judge  Story,  in  Prigg  v.  Com' 
wionwealih  qf  Pennsylvania,  16  Pet.  539,  617,  says:  **  In  a  general  sense,  this 
act  may  be  truly  said  to  cover  the  whole  ground  of  the  constitution,  both  as  to 
fugitives  from  justice  and  fugitive  slaves;  that  is,  it  covers  both  subjects  in  its 
enactments;  not  because  it  exhausts  the  remedies  which  may  be  applied  by  con- 
gress to  enforce  the  rights,  if  the  provisioDS  of  the  act  shall  in  practice  be 
found  not  to  attain  the  objects  of  the  constitution;  but  because  it  points  out 
fully  all  the  modes  of  attaining  those  objects  which  congress,  in  their  discre- 
tion, have  as  yet  deemed  expedient  or  proper  to  meet  the  exigencies  of  the 
constitution.  If  this  be  so,  then  it  would  seem,  upon  just  principles  of  con- 
struction, that  the  legislation  of  congress,  if  constitutional,  must  supersede 
all  state  legislation  upon  the  same  subject,  and  by  necessary  implication  pro- 
hibit it."  In  Ex  parU  Smith,  3  McLean,  121;  S.  C,  6  Law  Rep.  57,  it  was 
aaid  of  state  laws,  making  it  the  duty  of  executives  to  issue  warrants  to  ap- 
prehend fugitives  from  justice  when  such  fugitives  were  demanded,  and  the 
not  of  congress  complied  with,  if  they  intended  to  impose  more  than  a  duty, 
■nbjecting  the  executives  to  impeachment  in  case  of  violation,  they  were  un- 
oonstitutional;  and  in  Ex  parte  McKean^  3  Hughes,  23,  the  following  language 
is  need  by  hughes,  J. :  **  The  state  of  Virginia  has  adopted  proviuous  similar 
Id  if  not  identical  with  those  of  the  constitution  and  laws  of  the  United  States 
oo  this  subject*  and  whether  aha  had  done  so  expressly  or  not,  these  latter 
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.  proyidons  are  a  part  of  her  law  and  are  obligatory  npon  her  officers  and  coorta. 
It  has  been  held  that  the  power  of  congress  to  legislate  on  this  subject  of  the 
delivery  of  fugitives  from  one  state  into  another  is  exclusive,  and  that  its  law 
is  the  paramount  law  of  the  subjecL"  Citing  Prigg  v.  C&mmoMoeaUk  qf 
Pennsylvania^  tupra;  Matter  qf  Martin^  2  Paine,  848;  JontM  v.  Vanaamdt^  2 
McLean,  611;  Ex  parU  Smith,  nipra. 

Notwithstanding  the  broad  views  expressed  in  these  cases  as  to  the  ex- 
elusive  nature  of  the  legislation  of  oongrees  on  the  subject  of  extradition  of 
fugitive  criminals,  there  can  be  no  objection,  in  the  nature  of  things,  to  state 
legislation  simply  auxiliary  in  its  character:  See  Spear  on  Extrad.  252; 
Hurd  on  Habeas  Corpus,  631.  Thus  in  BobinstM  v.  Flander$,  29  Ind.  10,  it 
was  held  that  as  to  what  steps  the  governor  shall  take  to  secure  the  airest  of 
the  person  demanded,  and  how  he  shall  satisfy  himself  of  the  identity  of  the 
person  seized,  the  act  of  congress  has  not  determined,  but  has  left  it  for  the 
states  to  provide  such  reasonable  methods  as  will  beat  aecure  the  dischazge  of 
the  obligation  imposed  by  the  constitation  of  the  United  States;  a  state 
statute,  therefore,  may  require  the  officer  making  the  arreat  to  take  the 
prisoner  before  the  nearest  judge  for  identification;  and  a  like  ruling  Mras 
made  under  a  similar  statute  of  Pennsylvania,  in  Ex  parte  Butler,  18  Alb. 
L.  J.  369.  The  Ohio  act  of  1875  relating  to  fugitives  from  justice  was  held 
to  bo  a  valid  enactment  in  Exports  Ammana,  34  Ohio  St.  518,  in  so  far  as  it 
was  in  aid  of  the  proviBions  of  the  constitution  of  the  United  States  and  the 
act  of  congress  on  that  subject;  thus  the  act  might  provide  "  proper  and  ade- 
quate means  and  facilities  for  the  accompliahment  of  such  extradition.'* 
Again,  the  constitution  and  law  of  congress  apply  only  to  fugitive  criminals 
for  whom  a  demand  has  been  made  by  the  executive  authorities  of  the  states 
and  territories  from  which  they  have  fled;  and  there  is  evidently  nothing  in 
either  to  prevent  state  laws  providing  for  the  arrest  and  detention,  a  preliminary 
examination  of  the  accused,  and  the  like:  CommonweaUh  v.  Tracy,  5  Met.  536; 
Ex  parU  White^  49  Cal.  433;  Ex  parU  Cvbretli,  Id.  435;  although  in  Degant  v. 
Michael,  2  Ind.  396,  the  court  expressed  its  belief  that  under  Prigg  v.  Com' 
monwealth  of  Penwylvania,  supra,  such  statutes  were  void.  By  the  term 
'* executive  authority,"  as  used  in  the  act  of  congress,  it  was  held  in  Commom' 
wealth  V.  I  Jail,  9  Gray,  262,  nothing  more  is  intended  than  to  prescribe  the 
department  of  government,  the  executive  as  distinguished  from  the  judicial 
and  legislative,  to  which  application  should  be  nuide  for  the  surrender  of 
fugitives  from  justice;  and  if  the  executive  authority  is  not  vested  in  the 
governor  alone,  it  is  only  necessary  to  call  so  much  of  the  department  into 
action  as  is  requisite  to  carry  the  provisions  of  the  act  into  effect;  section  7. 
chapter  142,  Mass.  R.  S.  1836,  authorizing  the  governor  alone  to  issue  a  war- 
rant for  the  apprehension  of  a  fugitive,  is  therefore  in  accordance  with  the  act 
of  congress. 

ExsounvB  Discretion  in  Causing  Abbbst  and  Deuvkrt. — The  law 
of  congress  provides  that  on  denumd  made  of  the  executive  authority  of  any 
state  or  territory  to  which  a  fugitive  from  justice  has  fled,  and  the  compli- 
ance with  certain  requirements,  "itsliall  be  the  duty  "of  such  executive 
authority  to  cause  the  arrest  and  delivery  of  the  fugitive.  It  has  noTer  been 
authoritatively  held  that  this  law  is  anything  more  than  declaratory.  Thus 
in  Commonwealth  of  Kentucky  v.  Dennieon,  24  How.  66,  107,  where  it  was 
•ought  to  compel  the  performance  of  this  duty  by  mandamue.  Chief  Justice 
Taney  said:  **  The  words  *it  shall  be  the  duty,'  in  ordinary  l^;iBlation,  im- 
ply the  assertion  of  the  power  to  command  and  to  coerce  obedience.  But 
looking  to  the  subject-matter  of  this  law,  and  the  relations  which  the  United 
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States  and  the  seyeral  states  bear  to  each  other,  the  court  is  of  the  opinion 
the  words  '  it  shall  be  the  duty '  were  not  used  as  mandatory  and  compnl* 
sory,  but  as  declaratory  of  the  moral  daty  which  this  compact  created,  when 
congress  had  provided  the  mode  of  carrying  it  into  execntion.  The  act  does 
not  provide  any  means  to  compel  the  execntion  of  this  duty,  nor  inflict  any 
punishment  for  neglect  or  refusal  on  the  part  of  the  executive  of  the  state; 
nor  is  there  any  clause  or  provision  in  the  constitution  which  arms  the  gov. 
emment  of  the  United  States  with  this  power.**  It  follows  from  this  that  a 
writ  of  certiorari  will  likewise  not  be  issued  agsonst  a  governor  to  oompei  the 
production  of  the  papers  on  which  he  issued  his  warrant:  Matter  qf  Lemry^ 
10  Ben.  197, 212;  S.  C,  6  Abb.  N.  C.  43,  58.  See  also  Taylor  v.  rotntor,  16 
WalL  366,  as  recognizing  the  view  that  the  executive  has  a  discretion  in  this 
matter  with  which  courts  will  not  interfere.  Chancellor  Kent  thus  spoke  of 
the  law:  "  I  am  not  aware  that  there  has  been  any  judicial  opinion  on  this 
provision;  and  as  it  stands,  I  should  apprehend  that  on  demand  being  made, 
and  the  documents  exhibited,  no  discretion  remained  with  the  executive  of 
the  state  to  which  the  fugitive  had  fled,  and  that  it  was  his  duty  to  cause 
the  fugitive  to  be  arrested  and  surrendered.  But  if  the  executive  on  whom 
the  requisition  is  made  should  think  proper  to  exercise  his  discretion  and 
refuse  to  cause  the  fugitive  to  be  arrested  and  surrendered  (as  has  been  done 
in  one  or  more  instances),  I  do  not  know  of  any  power  under  the  authority 
of  the  United  States  by  which  he  could  be  coer^  to  perform  the  duty:*'  2 
Kent's  Com.,  12th  ed.,  *32,  note  K  Certain  dedsions  of  itate  courts  speak  of 
the  imperative  duty  of  the  executive  upon  whom  the  demand  is  inade,  to 
issue  his  warrant  for  the  arrest  and  delivery  of  the  fugitive,  on  the  produc- 
tion of  the  requisite  papers,  and  at  least  deny  his  right  to  inquire  hito  the 
guilt  or  innocence  of  the  accused:  See  Johnston  v.  /?t2^,  130a.  97, 133;  People 
V.  Pinkerton^  17  flun,  199.  In  the  first  of  these  esses  a  requisition  had  been 
made  for  the  surrender  of  '*  Robert  J.  Williams,*'  as  a  fugitive  from  justice. 
The  governor  of  the  state  upon  whom  the  demand  was  made  issued  his  war- 
rant for  the  arrest  of  '*  Robert  J.  Williams,  alias  Spencer  Riley.**  Held,  in 
an  action  for  false  imprisonment  by  the  latter  against  the  agent  appointed  to 
reoeiTe  the  fugitive,  that  the  governor  had  no  legal  authority  to  insert  the 
alias  in  the  warrant,  but  should  have  been  governed  by  the  record  produced: 
Work  T.  Corrington^  34  Ohio  St.  64;  S.  C.»  82  Am.  Rep.  345.  An  executive, 
therefore,  having  a  discretion  as  to  iwuing  a  warrant,  has  the  power  to  revoke 
it  when  issued:  In  re  Cai-roll^  11  Chic.  L.  N.  14;  Work  v.  CorrtngUm^  34  Ohio 
St.  64;  S.  C,  32  Am.  Rep.  345;  and  this,  whether  issued  by  himself  or  his 
predeoessor:  Work  v.  Corrmgtoff,  tmpra.  If  a  fugitive  has  once  been  delivered 
np  by  the  governor  for  the  oriiuc  in  question,  has  been  allowed  bail,  forfeited 
his  bond,  and  has  again  become  a  fugitive,  it  is  also  within  the  power  of  the 
governor  to  order  a  second  arrest  and  surrender:  MaUer  qf  Hughes,  PhilL 
L.57. 

JuBiflDicnoH  OT  CouBis  TO  Inquikb  ikto  Causs  ov  DsTmnov.— 1.  In 
CfeneraL — While  courts  have  no  power  to  control  the  executive  discretion 
and  oompei  the  surrender  of  a  fugitive  from  justice,  yet  where  the  executive 
has  once  acted,  and  has  issued  his  warrant,  the  question  may  be  investigated 
on  haJbeas  corpus,  whether  or  not  the  prisoner  is  properly  detained  under  the 
constitution  and  law  of  congress:  &c  parte  SnUth,  3  McLean,  121 ;  S.  C,  6  Law 
Rep.  57;  Matter  of  Manchester,  5  Cal.  237;  MaUer  of  Briscoe,  51  How.  Pr. 
422;  PeopU  v.  Brady,  56  N.  Y.  182;  Jones  v.  Leonard,  50  Iowa,  106;  S.  C, 
32  Am.  Rep.  116;  Alohv^s  Case,  18  Cent.  L.  J.  252;  S.  C,  2  AJa.  L.  J.  457. 
This  inquiry  was  held  to  be  expressly  authoriasd  by  section  7  of  the  Indiana 


Digitized  by  VjOOQ IC 


394  Matter  of  Fetter.  [New  Jersey 

ftct  of  March  9,  1867,  and  not  forbidden  by  the  oonstitation  or  act  of  oongreas, 
in  Hartman  ▼.  Avelkie^  63  Ind.  344;  S.  C,  30  Am.  Rep.  217.  The  powisrwas 
however  denied  by  Judge  Ray  of  Sonth  Carolina,  in  the  early  caae  of  Ex  parte 
WiUard  and  Wife,  cited  Serg.  Const.  L.  3d5;  but  it  is  needless  to  say  that  his 
deciiion  ii  not  in  accordance  with  authority  or  long-established  practice. 

2.  Jurisdiction  whether  Concurrent  in  United  States  and  Stale  Coufte,—  ' 
A  person  arrested  as  a  fugitive  from  justice  from  one  state  under  a  warrant 
issued  by  the  governor  of  another  state  is  undoubtedly  "  in  custody  under  or 
by  color  of  the  authority  of  the  United  States,"  or  **  in  custody  for  an  act  done 
or  omitted  in  pursuance  of  a  law  of  the  United  States,"  and  therefore  the  na- 
tional courts,  under  section  753,  United  States  revised  statutes,  have  jurisdic- 
tion by  habeas  carpus  to  inquire  into  the  detention:  Ex  parte  Smith,  H  McLean, 
121;  S.C.,  6  Law  Rep.  67;  Matter  of  Leary,  10  Ben.  1^;  S.  C,  6Abb.  N.  C.43; 
Matter  of  TUus,  8  Id.  411;  Expdrte  McKean,  3  Hughes,  23;  In  re  Doo  Woon, 

18  Fed.  Rep.  898;  S.  C,  \  West  Coast  Rep.  333;  and  this,  although  a  pro- 
oeeding  by  certiorari  is  pending  in  a  state  court  at  the  suit  of  the  fugitive, 
for  the  review  of  a  decision  of  an  inferior  court  dismissing  a  writ  of  habeds 
corpus  issued  by  him:  Matter  of  Leanj,  supra.  But  the  jurisdiction  is  not 
exclusive:  the  arrest  is  made  by  state  agency  and  state  officers,  and  state 
courts  and  judges  have  also  jurisdiction  in  the  matter.  This  was  so  held  by 
the  supreme  court  of  the  United  States  in  the  recent  case  of  Rohb  v.  Connolly, 
4  Sup.  Ct.  Rep.  544,  affirming  the  judgment  of  the  supreme  court  of  California 
in  /n  re  Robh,  1  We^t  Coast  Rep.  255;  S.  C,  1  Pac.  Rep.  881,  and  overruling 
the  case  as  it  came  before  the  circuit  court  of  the  United  States  in  /nre  Roltb, 

19  Fed.  Rep.  26;  S.  C,  1  West  Coast  Rep.  439,  in  which  latter  instance  the 
conclusion  was  based  upon  Ableman  v.  Booth,  and  ^nited  States  v.  Booth,  21 
Bow.  506;  and  TarWs  Case,  13  Wall.  397. 

Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the  court,  says:  '*  It  is  true 
that  the  executive  authority  of  the  state  in  which  the  fugitive  haa  taken 
refuge  is  under  a  duty  imposed  by  the  constitution  and  laws  of  the  United 
States  to  cause  his  surrender  upon  proper  demand  by  the  executive  author- 
ity of  the  state  from  which  he  has  fled.  It  is  equally  true  that  the  authority 
of  the  agent  of  the  demanding  state  to  bring  the  fugitive  within  its  terri- 
torial limits  is  expressly  conferred  by  the  statutes  of  the  United  States,  and 
therefore,  while  so  transporting  him,  he  ii,  in  a  certain  sense,  in  the  exercise 
cf  an  authority  derived  from  the  United  States.  But  these  circumstances  do 
not  constitute  him  an  officer  of  the  United  States  within  the  meaning  of 
former  decisions.  He  is  not  appointed  by  the  United  States,  and  owes  no 
duty  to  the  national  government,  for  a  violation  of  which  he  may  be  pun- 
ished by  its  tribunals  or  removed  from  office.  His  authority,  in  the  first  in- 
stance, comes  from  the  state  in  which  the  fugitive  stands  charged  with  crime. 
He  is,  in  every  substantial  sense,  her  agent,  as  well  in  receiving  custody  of 
the  fugitive  as  in  transporting  him  to  the  state  under  whose  commission  he  is 
acting.  What  he  does  in  execution  of  that  authority  is  to  the  end  that  the 
violation  of  the  laws  of  his  state  may  be  punished.  The  fugitive  is  arrested 
and  transported  for  an  offense  against  her  laws,  not  for  an  offense  against  the 
United  States.  *  •  •  Subject,  then,  to  the  exclusive  and  paramount 
authority  of  the  national  government,  by  its  own  judicial  tribunals,  to  de- 
termine whether  persons  held  in  custody  by  authority  of  the  courts  of  the 
United  States,  or  by  the  commissioners  of  such  courts,  or  by  officers  of  the 
general  govenmient  acting  under  its  laws,  are  so  held  in  conformity  with 
law,  the  states  have  the  right  by  their  own  courts,  or  by  the  judges  thereof, 
to  inquire  into  the  grounds  upon  which  any  person,  within  their  reapeotivA 
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territorial  limits,  is  restrained  of  his  liberty,  and  to  discharge  him  if  it  be 
ascertained  that  snch  restraint  is  illegal;  and  this,  notwithstanding  snch  ille- 
gality may  arise  from  a  violation  of  the  constitution  or  the  laws  of  the 
United  States:"  See  also,  holding  the  same  view,  Mohr^s  Cate  {Ex parte  SUUe 
qf  Pennsylvania),  18  Cent.  L.  J.  252;  S.  C,  2  AUl  L.  J.  457,  decided  by  the 
supreme  court  of  Alabama;  and  an  article  by  Mr.  Spear  in  29  Alb.  L.  J.  206; 
but  see  2  Kent's  Com.,  12th  ed.,  *32,  note  h. 

Guilt  or  Innocence  of  Fugitive,  whether  Inquired  into  on  Habiab 
Corpus. ^It  is  not  every  matter  connected  with  the  arrest  and  surrender  ol 
fugitives  from  justice  that  will  be  inquired  into  by  the  courts  on  habeas  coT" 
pus.  While  there  must  be  a  proper  charge  of  crime,  it  is  settled  that  the 
guilt  or  innocence  of  the  prisoner  will  not  be  investigated:  Mailer  of  Clark^ 
0  Wend.  212;  Slale  v.  Schlemn,  4  Harr.  (Del).  577,  578;  People  v.  Brady,  56 
N.  Y.  182,  187;  Tulllay.  Fleming,  69Ind.  15;  Matler  of  Voorhees,  32  N.  J.  L. 
141,  150;  Ex  parte  SvoeoHngen,  13  S.C.  74.  78;  In  re  Greenough,  31  Vt.  2791, 
288;  Molir's  Case  {Exparle  Stale  qf  Pennsylvania),  18  Cent.  L.  J.  252;  S.  C,  2 
Ala.  L.  J.  457;  but  where  aperson  is  arrestedasafugitive  from  justice  before  any 
<lenuind  is  made  for  his  arrest  and  surrender,  the  question  is  a  different  one, 
and  it  is  then  proper,  for  obvious  reasons,  to  ascertain  whether  a  crime  has 
been  committed  under  the  laws  of  another  state:  See  SUUe  v.  Bttzine,  4  Harr. 
(BeL)  572,  576;  SlaU  v.  ScJtelmn,  Id.  577,  578.  If  the  copy  of  the  indictment 
accompanying  a  requisition  contains  a  charge  of  crime,  that  is  all  that  is 
necessary,  and  the  tribunals  of  the  state  in  which  the  criminal  is  found  will 
not  consider  or  pass  upon  the  sufficiency  of  the  indictment  as  a  matter  of 
technical  pleading:  Mailer  qf  Voorhees,  supra;  Davis*  Case,  122  Mass.  324. 
In  Ex  parte  Swearingen,  supra^  where  it  was  objected  that  the  person 
originating  the  prosecution  in  Georgia  was  not  a  citizen  of  that  state,  the  su- 
preme court  of  South  Carolina  said:  "It  is  quite  sufficient  to  say  that  we  are 
not  ac  liberty  to  consider  such  a  question.  The  authorities  of  the  state  of 
Georgia  have  undoubtedly  recognized  the  fact  that  a  prosecution  has  been 
lawfully  commenced  in  that  state,  and  it  is  not  for  us  to  question  it.  Whether 
the  charge  has  been  niade  in  proper  legal  form,  or  whether  it  can  be  sustained 
by  legal  evidence,  are  questions  which  belong  exclusively  to  the  tribunals  of 
the  state  where  the  crime  is  alleged  to  liave  been  committed,  as  they  alone 
have  jurisdiction  to  determine  whether  the  laws  of  such  state  have  been  vio- 
lated. Even,  however,  were  the  point  raised  a  matter  within  our  jurisdic* 
tion,  we  are  altogether  unable  to  discover  any  valid  reason  why  a  citizen  of 
South  Caroliiia  may  not  commence  a  prosecution  in  the  state  of  Georgia  for 
an  offense  committed  within  the  territorial  limits  of  that  state."  A  distinc- 
tion was  suggested,  however,  in  In  re  Greenough,  supra,  between  charges 
made  by  affidavits  and  charges  by  indictments;  Benuett,  J.,  tays:  '*  The  court, 
upon  the  habeas  corpus,  can  not  pronounce  upon  the  guilt  or  innocence  of  the 
alleged  fugitive.  That  must  be  left  to  the  courts  of  that  state  where  the 
crime  is  alleged  to  have  been  committed.  If  the  charge  is  by  way  of  affidavit 
against  the  alleged  fugitive,  and  it  clearly  appears  from  the  whole  facts  stated 
in  the  affidavit  taken  together  that  no  crime  had  been  committed,  it  might 
with  some  show  of  reason  be  claimed  that  the  subject-matter  was  not  within 
the  provisions  of  the  constitution  and  act  of  congress,  and  therefore  as  to  the 
jurisdiction  of  the  warrant,  the  whole  matter  would  be  non  coram  Judice,  Bnt 
that  is  far  from  being  this  case.  Here  the  charge  against  the  alleged  fugitive 
ia  by  a  bill  of  indictment  found  by  a  grand  jury,  and  whether  the  bill  charges 
an  indictable  offense  under  the  statute  of  Illinois  should  be  left  to  the  deter- 
mination of  the  courts  of  that  state."  And  see  the  remarks  of  Andrews,  J., 
Ib People  r.Brmdpf  56  N.  Y.  182,  190,  quoted  po§t. 
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OoHHTiTUTiow  Embracbs  What  Offbitsbs.— It  ii  settled  that  the  worda 
"  treason,  felony,  or  other  crime,"  contained  in  the  proviaion  of  the  constitii- 
tion,  enibraoe  every  act  forbidden  and  made  punishable  as  a  crime  by  the  law 
of  the  state  or  territory  making  the  demand,  whether  made  so  by  common 
law  or  by  statute:  CommonweaWi  <\f  Kentucky  v.  Denniaon^  24  How.  66,  99; 
Matter  of  Clark,  9  Wend.  212;  Commonwealth  v.  Oreen,  17  Mass.  515,  547; 
BrounCe  Ca»e,  112  Id.  409;  8.  C,  17  Am.  Rep.  114;  People  ▼.  Brady,  56  N. 
Y.  182,  188;  Peojile  v.  Donohw,  84  Id.  438;  In  re  Hooper,  52  Wis.  699;  the 
principal  case  has  been  cited  to  this  proposition  in  RMnaon  ▼.  Flandere,  29 
lud.  10;  Matter  <^  Voorhees,  32  N.  J.  L.  141;  In  re  Oreenough,  31  Vt.  279. 
And  the  clause  includes  crimes  made  so  by  statutes  passed  after  the  adoption 
of  the  constitution:  Matter  <(f  Hughes,  Phill.  L.  57;  Matter  of  Leary,  10  Ben. 
197;  S.  C,  6  Abb.  N.  C.  43.  Whether  the  term  "  crime  **  includes  mere  mis- 
demeanors would  seem  to  be  doubtful:  See  Mailer  of  Vborheee,  32  N.  J.  L.  141» 
148.  It  was  held,  however,  in  Morton  y.  Skimter,  48  Ind.  123,  that  a  misde- 
meanor punishable  by  a  fine  not  exceeding  &ve  thousand  dollars  was  within 
the  meaning  of  the  word  as  used  in  the  constitution:  and  see  People  ▼.  Brady, 
56N.  Y.  182,  188. 

Who  arb  Fuornvis  fbom  JusncK.— A  fugitive  from  justice  is  defined 
to  be  *'  a  person  who  commits  a  crime  within  a  state,  and  withdraws  himself 
from  such  jurisdiction  without  awaiting  to  abide  the  consequences  of  such 
act: "  Matter  of  Voorhees,  23  N.  J.  L.  141,  150;  and  again,  in  Hibler  v.  State, 
43  Tex.  197, 201,  it  was  said  that  "a  person  who  commits  a  crime  in  one  state, 
for  which  he  is  indicted,  and  departs  therefrom,  and  is  found  in  another  state, 
may  well  be  reganled  as  a  fugitive  from  justice;  '*  and  also  in  People  v.  PutJber- 
lon,  17  Hun,  199,  that  "  the  charge  that  he  committed  a  crime  in  that  state* 
coupled  with  the  fact  that  he  is  found  in  this  state,  is  conclusive  tipon  the 
question  whether  he  is  a  fugitive  from  justice.*'  One  who  goes  into  a  state, 
commits  a  crime,  and  then  returns  home,  is  as  much  a  fugitive  from  justice 
as  though  he  had  committed  a  crime  in  the  state  in  which  he  resid^,  and 
then  fled  to  some  other  state:  Kingabury*e  Caee,  106  Mass.  223;  Ex  parte 
Swearingen,  13  S.  C.  74;  and  see  Matter  qf  Adams,  7  Law  Rep.  386, 389.  An 
interesting  question  in  this  connection  is  whether  the  constitution  embraces 
**  fugitives  by^  construction,"  or  those  who  while  in  one  state,  and  remaining 
there,  commit  acts  which  result  in  crimes  by  the  laws  of  other  states,  as,  for 
example,  obtaining  goods  hy  false  pretenses.  This  question  is  of  course  based 
upon  the  theory  that  the  crime  is  committed  in  that  jurisdiction  where  the 
act  takes  effect  or  produces  the  result,  and  not  where  the  offender  was  at  the 
time  of  its  execution.  The  cases  which  have  arisen  answer  this  question  in 
the  negative:  Jones  v.  Leonard,  50  Iowa,  106;  S.  C,  32  Am.  Rep.  116;  Matter 
i^  Adams,  7  Law  Rep.  386;  Mohr's  Case,  18  Cent.  L.  J.  252;  S.  C,  2  Ala.  L. 
J.  457;  WUcox  v.  Noht,  34  Ohio  St.  520.  The  court  in  the  ktter  case,  in  con- 
struing the  words  '*  who  shall  flee "  in  the  constitution,  says:  "These  words, 
taken,  as  they  must  be,  in  their  natural  and  obvious  sense,  do  not  include  a 
case  of  constructive  presence  in  the  demanding  state  and  constructive  flight 
therefrom,  but  relate  only  to  a  case  where  the  accused  is  actually  present  in 
the  demanding  state  at  the  time  he  commits  the  act  of  which  complaint  is 
made."  If  the  prisoner  is  not  really  a  fugitive  from  justice,  and  should  un- 
dertake to  set  that  up  as  a  ground  for  relief  on  habeas  corpus,  it  can  not  be 
done  by  a  mere  deuial,  but  by  the  statement  of  such  facts  as  would  show  tluit 
the  presumption  upon  which  the  governor  had  acted  was  unfounded  in  facts 
Hibler  v.  State,  4.'l  Tex.  107. 

Extradition  Papers.— 1.  Papers  JiequitUe  for  the  Issuing  qf  Warramts^ 
and  thetr  Authsniieation. — An  authenticated  copy  of  an  indictment  fomid,  or 
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AffidAvit  made,  charging  the  person  demanded  with  the  commiadon  of  a  crime, 
mnat  be  prodnced  before  a  governor  is  aathoriaed  to  issae  his  warrant  for  the 
apprehension  of  the  fngitive:  See  MaUer  qfBuUer,  7  Abb.  Pr.,  N.  8.,  67;  Em 
parU  PjUzer^  28  Ind.  450;  BoUm  y.  WiUiam»^  17  B.  Mon.  687;  bat  an  anthen* 
ticated  copy  of  an  information  filed  is  a  snfficient  compliance  with  the  act  of 
congress:  In  re  Hooper,  52  Wis.  699.  A  requisition  alone  is  not  sufficient: 
MaUer  qf  Jiytter,  7  Abb.  Pr.,  N.  S.,  67;  see,  however,  Hibler  v.  Stale,  4S 
Tex.  197.  But  it  is  not  necessary  that  a  warrant  should  have  been  issued 
for  the  fugitive  in  the  state  from  which  he  fled;  it  is  the  indictment  or  affi- 
davit, and  not  the  issuing  of  a  warrant,  that  constitutes  the  charge  againH  a 
fugitive  upon  which  his  return  can  be  required:  TuUu  v.  Fleming,  69  Ind. 
15.  The  indictment  or  affidavit  must  be  certified  as  authentic  by  the  gover- 
nor  or  chief  magistrate  of  the  state  or  territory  from  whence  the  person 
chai^ged  has  fled;  therefore  an  affidavit  certified  as  authentic  by  a  secretary 
of  sUte  is  insufficient:  SoUmanU  Cam,  1  Abb.  Pr.,  N.  8.,  347.  The  cer- 
tificate of  authentication  is  not  required  to  be  in  any  particular  form,  and 
where  the  language  of  the  demandix^  governor  in  the  requisition  shows  the 
copy  of  the  indictment  annexed  thereto  to  be  authentic,  it  is  sufficient:  Em 
parte  Sheldon,  84  Ohio  St.  819;  MaUer  of  Manchester^  5  CaL  287:  and  see 
Hibler  v.  State,  43  Tex.  197. 

2.  S^fficiency  of  Indiettnents. — The  courts  seem  to  be  justly  unwilling  to 
discharge  arrested  fugitives  for  defects  in  duly  authentioated  indictments. 
Thns  in  Davis*  Case,  122  Biass.  824,  329,  Gray,  C.  J.,  said:  **When  an  in- 
dictment appears  to  have  been  returned  by  a  grand  jury,  and  is  certified  as 
authentic  by  the  governor  of  the  other  state,  and  substantially  charges  a 
orime,  this  court  can  not,  on  habeas  corpus,  discharge  the  prisoner  because  of 
formal  defects  in  the  indictment;  but  the  sufficiency  of  the  charge  as  a  mat- 
ter of  technical  pleading  is  to  be  tried  and  determined  in  the  state  in  which 
the  indictment  is  found."  The  same  view  was  taken  in  Matter  of  Voorhees^ 
82  N.  J.  L.  141,  150,  by  Beasley,  C.  J.;  and  by  Bennett,  J.,  in  In  re  Oreen- 
OMgh,  81  Vt  279,  288,  quoted  above.  And  in  Hibler  t.  State,  48  Tex.  197,  it 
was  held,  where  the  copy  of  an  indictment  was  certified  as  authentic,  the 
absence  of  a  seal  to  the  certificate  of  the  clerk  of  the  court  in  which  the  in- 
dictment purported  to  have  been  found,  or  of  a  file-mark  on  the  indictment, 
would  not  be  noticed  on  habeas  corpus, 

8.  Sujleienep  qf  Affidavits^ — An  affidavit  accompanying  the  demand  must 
charge  that  a  crime  has  been  committed  by  the  accused  in  the  state  or  terri- 
tory from  which  he  has  fled:  Ex  parte  Smith,  8  McLean,  121;  S.  C,  6  Law 
Rep.  57;  MaUer  of  Heyward,  1  Sandf.  701;  People  v.  Bratly,  66  N.  Y.  182; 
and  such  affidavit  must  not  be  on  belief,  or  embody  a  hearsay  statement,  but 
must  distinctly  charge  the  ofiense:  Ex  parte  Smith,  8  McLean,  121;  S.  0.,  6 
Law  Rep.  57;  Matter  of  Leland,  7  Abb.  Pr.,  N.  8.,  64;  Matter  of  Butter, 
Id.  67;  and  if  the  affidavit  is  thus  defective,  the  court  will  not  ordinarily  re- 
mand the  prisoner  until  the  proper  documents  can  be  prepared:  Matter  oj 
Leland;  Matter. of  Butter,  In  Matter  of  Manchester,  5  Gal.  237,  it  was  held 
unnecessary  that  the  affidavit  should  set  forth  the  crime  with  all  the  legal 
exactness  required  to  be  observed  in  an  indictment;  it  is  enough  that  it  dis- 
tinctly charge  the  commission  of  an  offense;  but  it  is  well  to  notice  in  this 
connection  some  pertinent  observations  of  Andrews,  J.,  in  People  v.  Brady, 
56  N.  Y.  182,  190;  he  says:  '*  It  can  not  be  held  that  any  less  degree  of  cer- 
tainty is  admissible  in  an  affidavit  charging  the  conspiracy  than  is  required 
in  an  indiotmsnt  lot  the  same  ofiense.  If  any  distinction  exists  in  this  respect, 
the  affidavit  sbonld  be  more  full  and  specific.    It  is  usually  the  ea;|NiHe  state* 
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nicnt  of  the  accuser.  An  indictment  i«  found  by  a  body  standing  indiffereiit 
between  the  parties,  and  charged  upon  oath  to  inquire  of  offenses,  and  which 
is  supposed  to  act  upon  competent  proof  in  finding  the  bill;"  and  see  the  re- 
marks of  Bennett,  J.,  in  In  re  Greenough^  31  Vt.  279,  288,  quoted  wpnu  It 
is  necessary  also  that  the  affidavit  allege  that  the  accnsed  has  fled  from  jus- 
tice: MaUtr  of  Heyvxird,  1  Sandf.  701;  Ex  parte  Romanes,  1  Utah,  26,  citing 
the  principal  case  to  this  point;  contra:  Ex  parte  Bwearmgeny  13  S.  C.  74,  Wil- 
lard,  J. ,  dissenting.  In  Matter  of  Manchester,  5  Cal.  237.  where  it  was  ob- 
jected that  the  affidavit  did  not  chaxge  in  distinct  words  that  the  prisoner 
was  a  fugitive  from  justice,  it  was  held  that  the  allegation  that  he  committed 
the  crime,  and  then  secretly  fled,  was  sufficient  from  which  to  deduce  the 
conclusion. 

4.  Sufficiency  of  Executive  Warrants, — Concerning  the  sufficiency  of  execu- 
tive warrants,  there  seems  to  be  some  apparent  if  not  real  conflict  among  the 
cases,  arising  no  doubt  in  some  instances  from  the  fact  that  sometimes  the  war- 
rant is  accompanied  by  a  copy  of  the  indictment  or  affidavit  upon  which  it  is 
issued,  and  sometimes  not.     In  the  first  place,  it  is  established  by  authority 
and  practice  that  a  copy  of  the  indictment  or  affidavit  need  not  accompany  the 
warrant:  Nichols  v.  Cornelius,  7  Ind.  611;  Robinson  v.  Flanders,  29  Id.  10;  but 
in  such  cases  the  warrant  should  evidently  recite  at  least  that  the  requisition 
upon  which  it  was  issued  was  accompanied  by  a  duly  authenticated  copy  of  an 
indictment  or  affidavit :  See  the  cases  last  cited ;  Ex  parte  TTiomton,  9  Tex.  635; 
In  re  Doo  Worn,  18  Fed.  Rep.  898;  S.  C. ,  1  West  Coast  Bep.  333.    When  these 
requisites  have  been  complied  with,  it  has  been  held  that  the  warrant  is  conclu- 
sive evidence  that  the  person  named  therein  stands  chaiged  with  crime  in 
the  other  state:  Matter  qf  Leary,  10  Ben.  197;  and  see  State  t.  Schlemn»  4 
Harr.  (Del.)  577.    Certain  other  cases  recognize  the  right  to  examine  into  the 
warrant  to  see  if  a  crime  has  been  properly  charged:  People  v.  Donahue,  84 
N.  Y.  438;  People  v.  Pinkerton,  77  Id.  245,  affirming  17  Hun,  199.     Kings- 
hury's  Case,  106  Mass.  223,  holds  that  the  issue  of  a  warrant  by  the  governor, 
under  the  general  statutes  1860,  c.  177,  sec.  3,  is  conclusive  that  the  demand 
is  conformable  to  law,  and  ought  to  be  complied  with,  unless  there  is  soma 
defect  apparent  on  the  record;  and  see  Davis*  Case,  122  Id.  324;  Common- 
vjeaUh  V.  IlaU,  9  Gray,  262.     In  Brown's  Case,  112  Mass.  409;  S.  C,  17  Am. 
Rep.  114,  where  it  was  objected  that  the  offense  was  not  sufficiently  set  forth 
in  the  warrant,  it  was  held  that  the  question  was  not  whether  the  statement 
therein  would  be  sufficient  in  an  indictment  to  put  the  prisoner  upon  trial  in 
the  state  from  which  he  fled,  but  whether  it  showed  that  he  has  been  charged 
with  a  crime  a^inst  the  law  of  that  state,  and  for  that  purpose  a  general  de- 
scription in  the  warrant  was  held  sufficient.     See  further,  as  to  the  necessity 
of  charging  the  ofiensc  in  the  warrant.  Ex  parte  Butler,  18  Alb.  L.  J.  369; 
MaJUer  o/Romaine,  23  Cal.  685.    In  Ex  parte  Cubreth,  49  Id.  435,  it  is  held 
that  the  proceedings  under  the  statute  in  relation  to  the  arrest  and  detention  of 
fugitives  from  justice  are  required  by  section  1550  of  the  California  penal  code 
to  be  similar  in  all  respects  to  those  instituted  against  persons  charged  with 
public  ofienses  committed  within  the  limits  of  the  state,  and  it  is  indispensable 
to  their  validity  in  either  case  that  the  warrant  should  specify  the  ofiense  alleged 
to  have  been  committed  by  the  accused.     Warrants  were  held  to  be  insuffi- 
cient in  In  re  Jnck-Jton,  2  Flipp.  183;  S.  C,  12  Am.  Law  Rev.  602;  Matter  of 
Romaine,  23  Cal.  585,  because  they  did  not  state  either  satisfactorily  or  at  all 
that  the  accused  was  a  fugitive  from  justice.    Warrants  are  required  in  Mis- 
souri to  be  under  the  great  seal  of  the  state,  and  if  the  impression  of  the  aeal  is 
onintelligible,  the  warrant  is  void:   Valiad  v.  Sher^f,  2  Mo.  26.    A  mandate 
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aathorizing  the  "  delivery  "  of  the  fagitive  to  an  agent  ia  rafSdent  to  authorize 
his  arrest:  Ex  parte  Sweariitgen,  13  S.  C.  74;  as  is  a  warrant  aathorizing  him 
to  **  take  and  receive  into  custody  "  the  fagitive.  As  to  an  agent  being  pro- 
tected under  his  precept,  see  PeUua  v.  State,  42  Gkk  358;  CommonweaUh  v. 
Hall,  9  Gray,  262. 

Arbbst  bbfobb  Dbmand  MADB.~It  is  perfectly  well  settled  that  a  fugi- 
tive from  jastice  may  be  arrested  before  a  demand,  and  detained  in  custody 
a  reasonable  time  to  give  the  executive  of  the  state  from  which  he  fled  an 
opportunity  to  issue  a  requisition;  Matter  of  Ooodhue,  1  Wheel.  Or.  Gas. 
427;  People  v.  OooeUme,  2  Johns.  Ch.  198;  S.  C,  1  City  H.  Rec.  153;  Peo- 
ple V.  ScJtenck,  2  Johns.  479;  Commonwealth  v.  Deacon,  10  Serg.  &  R.  125, 
135;  S.  C,  2  Wheel.  Cr.  Cas.  17;  State  v.  Howell,  R.  M.  Charlt.  120;  StaU  v. 
Loper,  Ga.  Dec.,  pt.  2,  33;  State  v.  ^acme,  4  Harr.  (Del)  572;  ExparU  Ro* 
manre,  1  Utah,  23;  Ex  parte  Donaghcy,  2  Pittsb.  166;  the  two  latter  cases 
citing  the  principal  case  to  this  point;  see,  however.  People  v.  Wright,  2  Cai. 
213.  This  is  also  true  in  case  of  foreign  extradition:  See  In  re  Washburn, 
4  Johns.  Ch.  106;  S.  C,  8  Am.  Dec  548.  But  there  must  be  evidence,  as  a 
prerequisite,  that  a  crime  has  been  committed  in  the  other  state,  with  which 
the  prisoner  is  charged:  Ex  parte  Donaghey,  2  Pittsb.  166,  169;  Ex  parte 
MeKean,  3  Hughes,  23.  That  the  person  must  be  charged  with  crime  in 
another  state  is  in  some  instances  required  by  statute:  State  v.  Hvfford,  28 
Iowa,  391;  Ex  parU  Lorraine,  16  Nev.  63;  State  v.  Swope,  72  Mo.  399;  and 
to  give  a  magistrate  jurisdiction  under  chapter  61  of  the  Indiana  revised 
statutes,  p.  1030,  authorizing  the  commitment  of  fugitives  from  justice  be- 
fore demand  made,  it  should  be  shown  by  afBdavit  that  the  person  sought  to 
be  arrested  is  a  fugitive  from  justice:  Degant  v.  Michael,  2  Ind.  396.  And 
see  further,  on  the  necessity  of  it  appearing  that  the  person  is  a  fugitive  from 
justice.  Ex  parte  Donaghey,  2  Pittsb.  166,  169.  Under  sections  1548  et  seq. 
of  the  Califomia  penal  code,  a  prosecution  must  have  been  conmienced  and 
pending  in  another  state  before  the  criminal  can  be  arrested  and  detained 
previous  to  a  demand:  Ex  parte  White,  49  CaL  433;  and  reading  sections 
1550  and  861  of  the  penal  code  together,  it  would  seem  that  where  a  person 
is  arrested  as  a  fugitive  from  justice  before  a  demand  made,  he  is  entitled  to 
his  discharge  if  his  examination  is  not  brought  on  before  the  magistrate 
within  six  days:  Ex  parte  Hosenblai,  51  Id.  285. 

Chabge  Existing  aoainst  FuoirrviB  in  State  where  Found. — Where 
a  requisition  finds  the  fugitive  from  justice  detained  in  another  state,  to 
there  answer  a  criminal  charge,  he  must  plainly  make  satisfaction  to  the  laws 
of  the  latter  state  before  he  can  be  permitted  to  be  extradited:  See  Matter  oj 
TrovUman,  24  N.  J.  L.  634.  This  rule  is  held  to  apply  equally  where  the 
requisition  finds  him  detained  under  dvil  process:  Id. ;  Matter  of  Briscoe,  51 
How.  Pr.  422;  but  in  Ex  parte  Boeenblat,  51  Cal.  285,  where  a  person  was 
arrested  as  a  fugitive  from  justice  from  another  state,  and  before  a  warrant 
for  his  extradition  was  issued  by  the  governor,  an  order  for  his  arrest  was 
made  in  a  civil  suit,  it  was  held  that  he  was  not  liable  to  be  detained  on  the 
latter,  but  must  be  delivered  up  to  be  extradited.  If,  however,  the  state  does 
deliver  up  the  criminal  without  first  exacting  satisfaction,  this  constitutes  a 
good  defense  to  an  action  against  bail  for  his  non-appearance:  State  v.  Allen, 
2  Humph.  258;  but  where  the  state  does  not  participate  in  the  surrender, 
the  rule  is  difierent:  Taintor  v.  Taylor,  36  Conn.  242;  S.  C,  4  Am.  Rep.  58, 
affirmed  in  the  supreme  ooart  of  the  United  States  in  Taylor  v.  Taintor,  16 
WaU.366. 
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FUOITIVK,  WH1CTHSR  LlABLS  fOB  OtIIBB  OfVSKSBS*WHSN  EXTBABirCO.^ 

It  is  held  that  a  fiig;itiTe,  extradited  from  one  state  to  another  on  the  chai*ge 
of  a  specific  crime,  may  he  tried  in  the  latter  state  for  a  different  offenses 
Ham  T.  Siate^  4  Tex.  App.  645;  CcmmonweaUk  v.  lioyes,  17  Alh.  L.  J. 
407;  S.  C,  11  Chic  L.  N.  0;  hat  on  the  other  hand,  this  proposition  is 
denied:  Matter  <(f  Camium^  41  Mich.  481.  Where  one  has  heen  extradited, 
tried,  and  aoqnitted,  it  has  also  heen  held  that  he  might  then  he  arrested  in 
a  ciTil  snit;  hat  it  seems  that  had  the  criminal  proceeding  been  a  mere  pre- 
text to  bring  the  defendant  within  the  jarisdiction  of  the  coart  for  the  pur- 
pose of  proceeding  against  him  civUUer,  he  woold  be  discharged  on  haifeas 
corpus:  WUlianu  ▼.  Bacon,  10  Wend.  636;  CommonioexUlh  v.  Daniel,  4  Pa.  L 
J.  Rep.  49.  Bat  in  Crompton  v.  Wilder,  7  Am.  I^aw  Rec.  212;  S.  C,  29  AUx 
L.  J.  232,  it  was  held  that  where  parties  procure  the  extradition  process,  and 
haTe  a  fugitive  brought  into  another  state  on  a  criminal  charge,  such  parties 
have  no  right  to  institute  a  civil  suit  against  the  fugitive,  having  its  origin 
in  the  alleged  crime,  until  he  has  had  a  reasonable  time  to  return. 

Abbist,  whstheb  must  bb  Lboal  to  DBTAm  FuomvB. — ^It  is  the  ao- 
oepted  doctrine  that  a  fugitive  from  justice  may  be  detained  for  prosecution 
in  the  state  from  whence  he  fled,  notwithstanding  the  means  employed  to 
bring  him  within  the  reach  of  the  process  of  the  latter  state  be  wholly  with- 
out legal  authority:  In  re  Miles,  52  Vt.  600;  Dow*8  Case,  18  Pa.  St  37; 
Commonwealih  t.  Noyes,  17  Alb.  L.  J.  407;  S.  C,  11  Chic.  L.  N.  9.  This 
is  the  doctrine  applied  to  cases  in  general:  1  Bish.  Cr.  L.,  sec.  135;  Ex 
parte  Scott,  4  Man.  &  R.  361;  8.  C,  9  Bam.  ft  Cress.  446;  State  v.  Smith,  1 
Bailey,  283;  State  v.  Brewster,  7  Vt.  118;  Staiey.  Boss,  21  Iowa,  467.  Although 
in  such  instances  there  may  be  breach  of  international  duty,  for  which  repa- 
ration can  be  demanded;  and  besides,  the  fugitive  may  have  a  right  of  action 
against  those  who  illegally  arrest  him. 


Trenton  Mutual  Life  and  Fire  Inel  Go.  v. 

Pebrine. 

(8  Zabbuxxx,  403.] 
CORPOKATION    AOGBSOATX    MAT    MAINTAIN    ACTION    fOB    LiBBL    fOF    WOrds 

published  of  it  in  the  way  of  its  trade  or  business,  or  of  its  property  and 
concerns,  or  of  its  officers,  servants,  or  members,  by  resson  of  which 
special  damage  is  sustained  by  the  corporation. 
Special  Damaob  for  Loss  of  Burinkss  through  Libbl  mat  be  Assigned 
Generally,  without  stating  the  names  of  customers  lost,  where  the 
individuals  may  be  supposed  to  bo  unknown  to  the  plaintiff,  or  where  it 
is  impossible  to  specify  them,  or  where  they  are  so  numero  as  as  to  excuse 
a  specific  description. 

Libel.  The  declaration  alleged  that  the  plaintiffs,  a  corpora- 
tion, were  in  high  repute  and  credit,  and  were  doing  a  large, 
profitable,  and  increasing  business  in  insuring  lives  and  prop- 
erty; and  that  the  defendant,  well  knowing  the  premises,  but 
with  intent  to  injure  the  plaintiffs  in  their  business,  published 
in  a  certain  newspaper,  of  and  concerning  the  company  in  theix 
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bosizieBS,  and  of  and  concerning  the  directors,  president,  Tioe- 
president,  and  secretary  of  the  company,  and  of  and  concerning 
the  conduct  and  management  of  the  property  and  concerns  of 
the  company,  a  certain  false,  malicious,  and  defamatory  article, 
set  forth  in  the  declaration,  meaning  to  insinuate  that  the  officers 
and  directors  had  acted  fraudulently  in  managing  and  conduct- 
ing the  property  and  concerns  of  the  company,  and  had  thereby 
swindled  the  public.  The  assignment  of  spedal  damage  appears 
in  the  opinion.    The  defendant  demurred  to  the  dechoation. 

C.  8.  Oreen  and  Vroom,  for  the  plaintifb. 

W.  Halsied  and  W.  L.  DayUm,  for  the  defendant. 

By  Court,  Osxui,  C.  J.  The  first  and  most  material  ques- 
tion raised  by  the  demurrer  in  this  case  is,  whether  an  action 
for  a  libel  may  be  maintained  by  a  corporation  aggregate.  The 
question  is  one,  so  far  as  I  am  aware,  of  first  impression.  No 
case  was  cited  on  the  argument,  nor  have  my  subsequent  re- 
searches led  to  one  in  which  the  point  has  been  expressly  de- 
cided. There  is  no  precedent  to  be  found  in  the  books  of  a 
declaration  in  such  an  action.  This  fact,  in  itself,  creates  a 
strong  presumption,  though  by  no  means  conclusiye,  against 
the  right  of  action.  The  weight  to  be  attached  to  the  mere  ab- 
sence of  all  precedent  will,  howeTcr,  be  materially  diminished, 
when  it  is  remembered  that  the  great  body  of  the  existing  law 
in  regard  to  corporations  is  the  growth  of  the.  present  century; 
that  within  the  last  fifty  years  it  was  first  decided  in  West- 
minster hall  that  a  corporation  aggregate  was  liable  cMliier  fox 
its  torts;  and  at  a  period  still  more  recent,  it  was  there  first 
expressly  adjudged  that  a  corporation,  like  an  individual,  is 
liable  to  indictment.  Perhaps  a  stronger  presumption  against 
the  right  of  a  corporation  to  maintain  on  action  for  libel  may 
be  found  in  the  fact  that  the  prevailing  sentiment  of  the  pro- 
fession is  against  it.  All  experience  t^hes  that  there  are  few 
more  reliable  tests  of  sound  legal  principle  or  correct  practice 
than  the  prevading  sentiment  of  an  intelligent  bar.  These  cir- 
cumstances are  grounds  for  caution  in  arriving  at  a  different 
conclusion,  though  they  certainly  afford  no  reason  for  hesitat- 
ing to  tread  wherever  sound  principles  may  point  the  way,  how- 
ever new  or  untrodden  the  path. 

If  it  be  asked  why,  upon  principle,  an  action  may  not  be 
maintained  by  a  corporation  for  libel,  it  will  be  difficult  to  find 
ft  satisfiiotory  reply.  It  can  not  be  denied  that  a  corporation 
may  have  a  character  for  stability,  soundness,  and  fair  dealing 
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in  the  way  of  its  trade  or  business;  that  this  character  is  aa 
essential — ^naj,  more  so— to  its  prosperity  and  success  than  that 
of  a  private  individual;  that  banks,  insurance  companies,  and 
money  corporations  generally,  whose  operations  enter  lai^gely 
into  the  business  of  every  community,  depend  mainly  upon  their 
reputation  in  the  community  for  tiieir  success,  and  often  for 
their  veiy  existence.  Nor  can  it  be  denied  that  the  character  of 
corporations  is  more  easily  and  more  deeply  affected  by  false 
and  malicious  allegations  than  that  of  private  individuals;  nor 
that  the  business  of  a  corporation  is  more  prejudiced  by  an  evil 
name,  by  distrust  of  its  responsibiliiy,  or  of  the  character  of  its 
officers,  than'that  of  an  individual.  If,  then,  the  reputation  of 
a  corporation  and  that  of  its  officers  be  essential  to  its  prosx>er- 
ity,  if  it  may  suffer  pecuniary  loss,  and  even  the  utter  destruc- 
tion of  its  pecuniary  interests,  from  false  and  malicious  repre- 
sentations, why  should  it  not  be  entitled  to  pecuniary  redress? 
Wherever  the  common  law  gives  a  right  or  prohibits  an  injury, 
it  also  gives  a  remedy  by  action:  3  Bla.  Oom.  23. 

And  in  all  cases  where  a  man  has  a  temporal  loss  or  damage 
by  the  wrong  of  another,  he  may  have  an  action  upon  the  case 
to  be  repaired  in  damages:  1  Com.  Dig.  272,  Action  upon  the' 
Case,  A. 

And  this  general  rule,  says  Starkie,  embraces  all  cases  where 
any  special  damage  is  immediately  occasioned  by  a  false  coni- 
munication  of  noxious  tendency:  1  Stark,  on  Slan.,  2d  ed.,  2. 

It  may  be  admitted,  without  prejudice  to  the  present  inquiry, 
that  no  words  spoken  or  written  of  a  corporation  are  in  them- 
selves actionable,  but  that  the  corporation  must  always  show 
special  damage  in  order  to  recover.  And  the  reason  for  the 
distinction  may  be  found  in  the  fact  that  a  corporation  has  not, 
like  an  individual,  any  character  to  be  affected  by  the  libel, 
independent  of  its  trade  or  business.  It  has  no  individual 
personal  character,  in  which  it  can  suffer  an  injury  independent 
of  its  pecuniary  afEairs;  and  therefore,  in  an  action  for  libel 
which  affects  its  trade  or  business,  the  corporation  must  show 
that  the  words,  not  being  in  themselves  actionable,  have  occsr 
sioned  a  special  pecuniary  loss  or  damage. 

This  consideration  will  relieve  the  question  of  another  objeo- 
tion,  which  was  urged  with  much  zeal  upon  the  argument,  viz., 
that  false  and  malicious  words  spoken  or  written  of  a  corporation 
do  not  fal]  within  any  approved  definition  of  libel  or  slander. 
By  these,  libel  is  defined  to  consist  of  personal  imputations  upon 
private  men  or  magistrates,  living  or  dead.    For  ezamjile,  a 
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libel  is  defined  to  be  ''  any  T^riting,  picture,  or  other  sign,  tend* 
iDg,  without  lawful  excuse^  to  injure  the^  character  of  individuals :" 
Cooke  on  Def .  2. 

It  must  be  admitted  that  corporations  do  not  fall  within  the 
scope  of  these  definitions.  But  it  is  also  true  that  the  definitions 
are  equally  inapplicable  to  the  subject  of  numerous  actions 
brought  by  indiyiduals,  which  are  included  under  the  general 
denomination  of  actions  for  slander.  Thus  an  action  may  be 
maintained  for  slander  of  title  of  real  or  personal  estate^  which 
contains  no  personal  imputation,  and  does  not  afifect  the  character 
of  either  individuals  or  magistrates,  living  or  dead:  Gerrard  v. 
Dickenson,  Cro.  Eliz.  196;  1  Stark,  on  Slan.,  2d  ed.,  191. 

So  it  is  libelous  for  one  newspaper  to  publish  of  another  news- 
paper that  it  is  low  in  circulation,  inasmuch  as  it  affects  the 
sale  and  profits  to  be  made  by  advertising:  HerUdY.  Stuari,  1 
Esp.  437. 

So  words  are  actionable  when  they  throw  discredit  on  a  par- 
ticular commodity  in  which  a  party  deals,  as  to  say  of  a  trader, 
*'  that  he  hath  nothing  but  rotten  goods  in  his  shop:"  Bwmet  v. 
WeOs,  12  Mod.  420;  Ireland  v.  Lochvood,  Cro.  Car.  570.  Or  to 
charge  a  bookseller  falsely  with  having  published  an  absurd 
poem:  Tdbart  v.  Tipper,  1  Camp.  350.  Or  to  say  of  a  ship  that 
she  is  broken  and  unfit  to  proceed  to  sea:  2  Ch.  PL,  7th  ed., 
641  k.  Or  to  publish  of  a  stage-coach,  that  it  is  dangerous  to 
travel  in:  Cooke  on  Def.  314. 

The  very  recent  case  of  Swan  v.  Tappan^  6  Cush.  110,  was  an 
action  by  an  author  for  a  publication  disparaging  the  character 
of  school-books  in  which  the  plaintiff  had  a  copyright.  The 
action  failed,  for  a  defect  in  the  declaration,  but  no  doubt  was 
expressed  that,  in  principle,  the  action  was  sustainable.  These 
instances  are  cited  from  a  numerous  and  familiar  class  of  cases, 
to  be  found  in  the  books  of  actions,  denominated  actions  for 
slander  or  libel,  but  which  are  in  truth  special  actions  on  the 
case  for  the  recovery  of  damages  actually  sustained  by  the 
plaintiff  in  consequence  of  the  false  and  malicious  representa- 
tions of  the  defendant,  affecting  the  plaintiff's  property.  They 
do  not  fall  within  any  recognized  definition  of  slander  or  libel; 
they  contain  no  personal  imputation.  They  do  not  affect  the 
character  either  of  individuals  or  magistrates;  but,  like  any  other 
tort,  they  occasion  damage  to  the  property  of  the  plaintiff,  and 
therefore  they  are  actionable.  In  all  these  cases  the  ground  of 
recovery  is  special  damage  actually  sustained  in  consequence  of 
the  slander;  and  it  may  be  afSrmed,  as  a  general  i>rinciple,  that 
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when  damages  have  actoaUj  been  sustained,  the  party  aggrieved 
may  maintain  an  action  for  the  malidons  publication  of  any  un- 
truth:. Sheppard  v.  Waheman,  1  Ley.  63;  Moore  t.  Meagher,  1 
Taunt.  48,  per  Heath,  J.;  2  Ch.  PL,  7th  ed.,  641  g,  note. 

It  may  be  coUected,  says  Starkie,  from  the  definitions  of  text- 
writers  and  the  decisions  of  our  courts,  that,  in  general,  an 
action  b'es  to  recover  damages  in  respect  of  any  false  and  ma- 
licious communication,  whether  oral  or  written,  to  the  damage 
of  another,  in  law  or  in  fact:  1  Stark,  on  Slan.,  2d  ed.,  2. 

In  most  of  the  cases  cited,  as  has  been  said,  the  words  relate 
solely  to  the  property,  and  not  to  the  character,  of  the  plaintiff. 
In  others,  however,  the  personal  character  of  the  plaintiff  is 
involved;  and  this  constitutes  the  criterion  whether  the  action 
can  be  maintained  without  special  damage.  Thus,  in  Ingram 
V.  Lawson,  6  Bing.  N.  C.  212,  which  was  an  action  by  the  owner 
and  master  of  a  vessel,  which  he  had  advertised  for  a  voyage  to  the 
East  Indies,  for  an  alleged  libelous  publication  in  a  newspaper, 
charging  that  the  ship  was  not  seaworthy,  Bosanquet,  J.,  said: 
**The  substantial  question  for  the  court  is,  whether  the  publi* 
cation  was  a  libel  on  the  plaintiff,  in  his  business  of  a  master 
mariner  and  ship  owner,  or  merely  amounted  to  a  disparage- 
ment of  the  qualities  of  his  ship.  If  it  were  merely  the  latter, 
then,  as  there  is  no  allegation  of  special  damage,  nothing  can 
be  recovered.  But  if  it  was  a  libel  on  the  plaintiff  in  his  busi- 
ness, then  whether  malice  were  proved  or  not,  the  plaintiff 
would  be  entitled  to  recover  damages  for  statements  injurious 
to  his  character,  and  which,  from  their  nature,  must  be  preju- 
dicial to  his  business." 

Where  the  publication  merely  disparages  the  property,  with- 
out affecting  the  individual  character,  as  in  the  case  of  a  libel 
iipon  a  stage-coach,  or  upon  a  school-book,  it  is  not  easy  to 
perceive  why  the  action  should  not  be  maintained  by  a  corpora- 
tion as  well  as  by  an  individual.  The  gravamen  of  the  action  is 
the  injury  done  to  the  property  of  the' plaintiff  by  the  wrongful 
act  of  the  defendant.  No  one  but  the  owner  of  the  property  can 
maintain  the  action;  and  a  corporation  being  the  owner,  the 
injury  to  them  is  just  as  great,  and  it  would  seem  upon  princi- 
ple that  the  right  is  just  as  clear,  in  their  behalf  as  it  would  be 
in  case  of  on  individual.  Certainly,  in  case  of  an  injury  to  their 
property  by  any  other  tortious  act,  the  corporation  would  have 
a  clear  right  of  action,  and  why  not  in  case  of  an  injury  in- 
flicted by  the  publication  of  malicious  falsehood?  The  principle 
upon  which  this  right  of  action  vests  in  the  corporation  has 
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been  jadidallj  recognized  in  sereial  cases.  Thus  it  has  been 
held,  notwithstanding  the  general  role,  that  two  can  not  tinite 
in  an  action  for  slander;  that  a  joint  action  may  be  maintained 
by  two  partners  for  defamatory  words  respecting  their  trade,  il 
special  damages  are  claimed  by  reason  of  the  slander:  Cook  t. 
Baichelhr,  3  Bos.  &  Pul.  150;  CoryUm  v.  LUhebye,  2  Saand.  115. 

In  the  case  of  WiUiams.  Chairman  of  The  Hope  Assvrance  Co., 
y.  Beaumonl,  10  Bing.  260,  the  point  directly  before  the  court 
was,  whether,  under  a  particular  act  of  parliament,  the  action 
might  be  maintained  by  the  chairman  in  behalf  of  the  associa- 
tion, which  was  unincorporated.  But  that  question  necessarily 
iuTolyed  the  right  of  the  associates  themselves  to  maintain  the 
action.  Hence  Tindal,  C.  J.,  says:  ''I  think  this  action  is 
maintainable  in  the  name  of  the  chairman.  The  libel  com- 
plained of  is  not  a  libel  on  the  members  of  the  company  in 
their  individual  capacity,  but  a  libel  on  the  partnership  in  the 
way  of  its  business,  by  attacking  the  mode  in  which  that  busi- 
ness is  conducted.  *  *  *  Now,  it  is  clear,  from  established 
cases,  that  for  such  a  libel  an  action  lies  on  behalf  of  a  partner- 
ship. And  the  only  question  is,  whether,  under  the  terms  of 
this  act  of  parliament,  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman."  And  Bosanquet,  J.,  said:  ''Is  this, 
then,  a  demand  accruing  to  the  Hope  Assurance  Company? 
The  libel  is  clearly  a  libel  on  the  company,  in  respect  of  the 
mode  in  which  the  business  is  carried  on;  for  any  injury  pro- 
duced by  such  a  libel  the  company  wotdd  have  a  claim  on  the 
offender,  and  the  intention  of  the  act  was  to  substitute  the  chair- 
man for  the  company  in  the  assertion  of  any  claim  on  the  part  of 
the  company.  ♦  ♦  ♦  The  damages  are  not  to  be  recovered 
for  what  the  learned  sergeant  has  called  a  sentimental  injury, 
but  for  an  injuiy  to  the  trade  and  business  of  the  company;  and 
the  proceeds  will  go  to  the  company,  as  it  exists  at  the  time  of 
the  recovery."  This  case,  it  is  conceived,  is  strongly  and  di- 
rectly in  point  in  support  of  the  principle  upon  which  the  pres- 
ent action  is  founded. 

I  am  of  opinion  that,  upon  principle,  an  action  may  be  main- 
tained by  a  corporation  aggregate  for  words  falsely  and  mali- 
ciously spoken  or  vnitten  of  the  company  in  the  way  of  its 
tzade  or  business,  or  of  the  property  and  concerns  of  the  com- 
pany, or  of  the  officers,  servants,  or  members  of  the  company, 
by  reason  of  which  special  damage  is  sustained  by  the  corpora- 
tion. 

The  tendency  of  modem  adjudications  has  been,  aa  far  as 
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piacticable,  to  treat  corporations  as  natural  persons.  They  are 
now  held  liable  as  indiyiduals,  ciyiUy  and  criminally,  for  torts 
committed  by  their  agents  or  servants,  while  they  are  held 
amenable  to  the  law  for  all  injuries  inflicted  by  their  wrongful 
acts.  They  should,  upon  principles  of  even-handed  justice,  be 
held  entitled  to  its  protection  for  all  injuries  suffered  by  them 
at  the  hands  of  others. 

This  conclusion  is  sustained  by  the  well-settled  general  prin- 
ciple that  corporations  may  sustain  actions  for  all  injuries  done 
to  the  body  corporate.  And  if  an  injury  be  done  to  one  of  the 
members,  by  which  the  body  at  large  is  put  to  any  damage,  it 
may  sue  on  that  account.  1  Kyd  on  Corp.  190;  Angell  &  Ames 
on  Corp.,  4th  ed.,  sec.  370. 

And  this  authority  furnishes  a  decisive  answer  to  another  ob- 
jection that  was  urged  upon  the  argument,  viz.,  that  the  decla- 
ration is  for  a  libel  upon  the  officers  and  members  of  the 
company,  and  that  the  action  should  have  been  brought  by 
them  individually.  But  the  authoriiy  is  express,  that  if  the 
corporation  be  put  to  damage  by  an  injury  to  one  of  the  mem- 
bers, the  corporation  may  sue  on  that  account,  precisely  as  an 
individual  may  sue  for  damages  sustained  by  him,  by  reason  of 
an  injury  inflicted  on  his  servant.  It  may  be  further  answered 
to  the  objection  that  the  words  may  not  be  actionable  in  them- 
selves, and  may  in  no  wise  affect  the  business  of  the  officer, 
though  highly  injurious  to  the  business  or  interest  of  the 
corporation.  The  individual,  therefore,  can  sustain  no  action, 
nor  for  his  character,  for  the  words  are  not  per  se  actionable, 
nor  for  his  property,  for  he  has  sustained  no  special  damage. 
His  trade  or  business  is  not  affected.  The  right  of  action,  then, 
can  only  lie  in  the  corporation  whose  business  is  affected  and 
whose  property  is  injui-ed  by  the  publication  respecting  its 
officer. 

Nor  is  it  perceived  that  there  is  any  ground  for  apprehension 
that  the  freedom  of  discussion  will  be  unduly  restrained,  or 
any  principle  of  public  policy  trenched  upon  by  maintaining 
the  right  of  a  corporation  to  an  action  for  libel.  It  is  doubtless 
the  dictate  of  sound  public  policy  that  the  conduct  of  all 
corporations,  in  whose  faithful  management  the  public  are 
interested,  the  character  of  their  officers  and  the  management 
of  their  business,  should  at  all  times  be  open  to  the  keenest 
scrutiny  smd  to  the  most  free  discussion.  It  constitutes  the 
most  effectual  safeguard  for  the  protection  of  the  community, 
and  especially  of  the  ignorant  and  unwary,  from  fraud  and  im- 
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position.  Bat  the  necessify  of  free  and  fair  discussion  can 
constitute  no  justification  for  injury  inflicted  by  i^^anton  and 
malicious  libel.  It  must  ever  be  borne  in  mind  that  the 
plaintiffs,  in  order  to  recoYcr  in  such  action,  most  prove  not 
only  that  the  statement  is  false,  and  that  they  have  sustained 
special  damage,  but  the  jury  must  be  satisfied  that  the  defend- 
ant was  actuated  by  malice.  When  the  statement  is  false  and 
injurious,  it  is  still  open  for  the  defendant  to  show  that  the 
publication  was  prompted  by  proper  motives  and  made  for 
justifiable  ends.  The  question  of  malice  is  always  a  question  of 
fact  for  a  jury:  Swan  v.  Tappan,  5  Cushi  111. 

Under  such  protection  there  is  no  reason  to  apprehend  that 
the  limits  of  free  discussion  will  be  unduly  trenched  upon  or 
narrowed  to  the  prejudice  of  the  public  welfare. 

The  declaration  in  the  present  case  alleges  that  the  libel  was 
published  of  and  concerning  the  company,  in  their  business, 
and  of  and  concerning  the  directors  of  tJie  company,  and  of 
and  concerning  the  president,  vice-president,  and  secretary  of 
the  company,  and  of  and  concerning  the  property  and  concerns 
of  the  company,  and  of  and  concerning  the  conduct  and  man- 
agement of  the  property  and  concerns  of  the  company  by  the 
aforesaid  directors  and  officers  of  the  company;  and  the  Special 
damage  is  charged  to  have  restdted  to  the  company,  in  a  loss  of 
its  business  and  a  diminution  of  its  profits,  in  consequence  of 
the  libel.  In  this  there  is  no  misjoinder  of  the  pauses  of  action 
or  substitution  of  improper  parties.  The  libel  must  be  regarded 
as  one  entire  thing;  and  as  such  it  relates  obviously  to  the  com- 
pany, in  the  way  of  its  business,  to  the  character  of  its  officers, 
to  the  property  of  the  company,  and  to  the  management  of  its 
eoncems,  by  reason  of  which  special  damage  is  ^leged  to  have 
ensued  to  the  company.  It  constitutes  one  ground  of  action, 
and  the  right  of  action  is  alone  in  the  company,  as  the  party 
aggrieved.  It  is  lastly  objected  that  the  special  damage  is  not 
legally  assigned.  The  declaration  charges  that,  by  means  of 
the  libel,  many  and  divers  persons  have  been  prevented  and 
hindered  from  insuring  their  lives,  and  also  from  insuring  their 
property  in  the  said  company,  and  have  declined  and  refused  to 
have  any  transactions  with  the  said  company  in  the  way  of  their 
business,  and  that,  by  means  of  the  premises,  the  receipts, 
gains,  and  profits  of  the  plaintiffs  in  their  business  have  been 
and  are  greatly  lessened.  The  objection  relied  upon  is,  that  the 
declaration  should  have  stated  by  name  what  persons  have  re- 
fused to  insure  their  lives  and  property  in  the  company  by  rea- 
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Bon  of  the  libel,  and  from  whom  thejr  would  otherwise  ha^a 
reoeived  greater  gains. 

The  general  role  certainly  is,  that  where  the  plaintiff  alleges, 
by  way  of  special  damage,  the  loss  of  customers  in  the  way  of 
his  trade,  or  the  refusal  of  friends  and  acquaintances  to  associ* 
ate  with  him,  or  the  loss  of  marriage,  or  the  loss  of  service,  the 
names  of  such  customers  or  friends,  or  the  name  of  the  person 
with  whom  marriage  would  have  been  contracted  or  service 
performed,  must  be  stated:  2  Ch.  PL,  7th  ed.,  626,  note  w,  641  g, 
note  w;  Moore  v.  Meagher,  1  Taunt.  39;  1  Stark,  on  Slan.  203. 

But  the  rule  is  relaxidd  when  the  individuals  may  be  supposed 
to  be  unknown  to  the  plaintiff,  or  where  it  is  impossible  to 
specify  them,  or  where  they  are  so  numerous  as  to  excuse  a 
specific  description  on  the  score  of  inconvenience:  Hartley  t. 
Herring,  8  T.  E.  130;  Hargrave  v.  Le  Breton,  4  Burr.  2422; 
We9tv)Ood  V.  Coume,  1  Stark.  172;  Arlington  v.  Merrioke,  2 
Baund.  411,  note  4;  1  Stark,  on  Slan.,  2d  ed.,  441. 

The  assigiiment  of  damages  in  the  present  case  is  within  the 
principle  of  the  cases  cited,  and  conforms  substantially  to  the 
precedent  in  a  somewhat  similar  case,  to  be  found  in  Cooke  on 
Def.  314. 

The  declan^on  is  neither  defective  in  substance  nor  in  form 
in  any  of  the  particulars  assigned  as  grounds  of  demurrer,  and 
there  must  be  judgment  for  the  plaintiffs. 


Thb  privoipal  casv  iA  oitbd  in  Weiu  v.  WkUtemcrt,  28  Mich.  374,  to  ^bm 
point  that  a  general  allegation  of  loet  of  trade  ia  saffident  in  ordinary  oases  of 
Blander  and  libel,  without  setting  forth  the  namee  of  costomert  driven  away  or 
loet;  and  the  declaration  may  be  supported  by  evidence  of  such  general  loss; 
in  Townshend  on  Slander  and  Libel,  sec.  345,  also,  it  is  laid  down  as  a  general 
rule  that  the  customers  should  be  named,  but  the  principal  case  is  cited  to 
show  that  this  is  not  always  necessary;  and  see  Id.,  sec.  264.  Mr.  Townshend 
further  cites  the  principal  case  in  sec  262,  to  the  effect  that  *'a  corporation, 
like  an  individual,  may  have  a  reputation,  and  a  good  reputation  is  equally 
as  valuable  to  a  corporation  as  to  a  natural  person;  and  as  an  individual 
may  sustain  injury  by  language  affecting  his  reputation,  wo  in  like  manner 
may  a  corporation; "  see  also  Id.,  sec.  264.  The  principal  case  was  referred 
to  in  ITetit  v.  WiUemort,  28  Mich.  375,  as  stating  the  principle  governing 
libel,  and  giving  instances  of  its  illustration. 
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Staxe  v.  GoMiassioKEBS  OF  Mansfield. 

[8  ZAwmmn,  giq] 
Gx<fiBAL  Power  Giyik  Cobpobation  to  Aoquirx,  Hold,  and  Coimy 
Pbopibtt  is  LofiTXD  TO,  and  can  only  be  ezeroiBed  to  effect,  the  pnr- 
poees  for  which  it  was  conferred  by  the  govemmeot. 

COBPORATB  POWXBS  StBICTLT  InCIDBNTAL  AND  NkCXSSART  TO    ObJBCT    OF 

Grant  ari  Ixpusd,  in  addition  to  those  expressly  granted;  for  al* 
though  corporate  powers  are  to  be  strictly  construed,  yet  they  are  not  to 
be  so  construed  as  to  defeat  the  object  of  the  grant. 

PBOPERTT  of  Ck>RF6RATI0N  18   EXSMPT  FROM  TAXATION,   Only  in  SO  fST  SS 

it  is  necessary,  and  not  merely  convenient  for  the  company  to  acquire 
and  hold  for  the  purposes  for  which  it  was  incorporated,  under  a  charter 
which,  after  making  provision  for  the  payment  of  certain  duties,  enacts 
**  that  no  other  tax  or  impost  shall  be  levied  or  assessed  upon  the  said 
company." 

Ckbtiobabi  sued  out  in  the  name  of  the  state  hj  the  Camden 
and  Amboy  Railroad  and  Transportation  Company,  as  prosecu- 
tors, to  the  commissioners  of  appeal  of  the  township  of  Mans- 
field, in  Burlington  county.  The  question  submitted  for  the 
consideration  of  the  court  was,  whether  certain  dwelling-houses 
and  lots  of  land  owned  by  the  company,  and  let  by  them  exclu- 
siTely  to  workmen  and  mechanics  in  their  employ,  were  exempt 
from  taxation  under  their  charter.  The  lots  did  not  constitute 
a  part  of  the  strip  of  land  which  the  company  was  authorized  to 
purchase  or  take  for  the  purpose  of  constructing  their  road. 

Field,  for  the  plaintiffs. 

Vroom,  for  the  defendants. 

By  Court,  Potts,  J.  The  property  upon  which  the  assessment 
complained  of  in  this  case  was  made  consists  of  certain  dwell- 
iog-houses  and  lots  of  land  in  the  township  of  Mansfield,  owned 
by  the  Camden  and  Amboy  Railroad  and  Transportation  Com- 
pany, situate  near  the  line  of  their  road,  and  used  exclusively 
by  workmen  and  mechanics  in  the  employ  of  the  company. 
The  charter  of  the  company,  after  making  provision  for  the 
payment  of  transit  duties,  etc.,  enacts  "that  no  other  tax  or 
impost  shall  be  levied  or  assessed  upon  the  said  company." 
This  clause  has  been  construed  to  operate  as  an  exemption  of 
the  property  in  the  hands  of  the  corporation,  and  the  stock  of 
the  company  in  the  hands  of  the  stockholders,  from  any  fur- 
ther taxation  than  that  provided  for  in  the  charter:  State  y, 
Branin,  23  N.  J.  L.  484,  and  cases  there  cited. 

But  the  question  has  not  been  distinctly  raised  in  any  case 
which  has  heretofore  come  before  the  court,  as  to  what  partio* 
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ular  property  belonging  to  the  company  is  within  the  operation 
of  the  exempting  clause;  whether  it  embraces  every  kind  and 
description  of  property  of  which  the  company  may  have  be- 
come possessed,  without  reference  to  its  location  or  the  pur- 
poses for  which  it  has  been  acquired  or  used,  or  is  limited  to 
such  real  and  personal  estate  as  it  was  necessaiy  for  the  com- 
pany to  acquire  and  hold  for  the  purposes  for  which  they  were 
incorporated.  In  the  State  v.  Berry,  2  Harr.  (N.  J.)  80,  it  does 
not  appear  upon  what  property  of  the  Paterson  and  Hudson 
Biver  Bailroad  Company  the  tax  complained  of  was  assessed. 
The  question  there  made  was,  whether  the  exemption  in  the 
charter  applied  to  the  property  of  the  company,  or  merely  to 
the  franchise.  In  the  Camden  and  Amboy  Bailroad  Co,  t.  Hil- 
legos,  3  Id.  11,  not  a  word  is  said  as  to  what  property  had  been 
taxed.  And  although  in  the  case  of  the  Camden  and  Amboy 
Bailroad  Co,  t.  Commissioners  of  Appeal,  Id.  71,  it  does  appear 
that  the  tax  objected  to  was  assessed  on  "  an  acre  of  land  and 
three  buildings  and  lots"  belonging  to  the  company,  yet  it 
does  not  appear,  by  the  report,  where  this  properly  was  located, 
nor  whether  it  was  a  necessary  appendage  of  the  road  or  not; 
nor  was  that  question  raised  in  the  cause  at  all,  as  far  as  we  can 
learn.  The  same  may  be  said  of  Gardner  t.  The  State,  21  N. 
J.  L.  557.  The  particular  question  made  in  this  cause  is,  then, 
for  the  first  time  before  this  court  for  adjudication. 

This  company,  though  created  for  public  purposes,  is  techni- 
cally a  private  corporation.  The  general  power  of  ''  purchasing 
or  otherwise  receiving  and  becoming  possessed  of,  holding,  and 
conveying  of  real  and  personal  estate,"  conferred  on  it  by  the 
second  section  of  the  charter,  is  a  power  limited  to,  and  can  only 
be  exercised  to  effect,  the  purposes  for  which  it  was  conferred 
by  the  government:  Angell  &  Ames  on  Corp.,  c.  3,  p.  59. 
It  is  a  part  of  the  franchise;  and  the  exercise  of  the  corporate 
franchise,  being  restrictive  of  individual  rights,  can  not  be  ex- 
tended beyond  the  letter  and  spirit  of  the  act  of  incorporation: 
Beaiiy  v.  Lessee  of  Knowles,  4  Pet.  152, 168.  There  is  no  doubt 
about  the  soundness  of  these  general  principles,  the  difficulty 
always  is  in  applying  them  to  the  infinite  variety  of  particular 
cases  which  arise  in  practice. 

The  Camden  and  Amboy  Bailroad  and  Transportation  Com- 
pany was  incorporated  for  the  specific  purpose  of  perfecting  an 
expeditious  and  complete  line  of  communication  from  Philadel- 
phia to  New  York.  This  was  to  be  effected  by  constructing  a 
railroad  or  roads  from  the  Delaware  river  to  Baritan  bay»  with 
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all  necessaiy  appendages.    And  they  were  further  authorized  to 
enter  into  the  business  of  transportation  upon  the  said  line. 
For  this  purpose,  thej  were  empowered  to  purchase,  or  take  by 
appraisement,  the  land  and  materials  necessary  to  construct  the 
road,  and  to  provide  the  means  of  transportation  between  the 
cities  of  New  York.and  Philadelphia;  and  they  were  limited,  on 
the  route  of  the  road,  to  a  strip  of  land  not  exceeding  one  hun- 
dred feet  in  width.     Although  grants  of  corporate  powers  are 
to  be  strictly  construed,  yet  they  are  not  to  be  so  construed  as 
to  defeat  the  object  of  the  grant;  and  hence  all  such  powers,  in 
addition  to  those  expressly  granted,  as  are  strictly  incidental 
and  necessaiy  to  that  object  are  implied.    Power  to  construct  a 
railroad,  and  establish  transportation  lines  upon  it,  necessarily 
includes   the  essential  appendages  required  to  complete  and 
maintain  such  a  work  and  carry  on  such  a  business;  as  the  power 
to  erect  and  maintain  suitable  depots,  car-houses,  water-tanks, 
shops  for  repairing  engines,  etc.,  houses  for  switch  and  bridge 
tenders,  coal  or  wood  yards  for  fuel  for  the  use  of  their  loco- 
motives, etc.    And  these  are  within  the  fair  construction  of  the 
exempting  clause,  because  they  are  necessaiy  and  indispensable 
to  the  operations  of  the  company  and  the  accomplishment  of 
the  objects  of  their  charter.    But  there  must  be  a  limit  some- 
where to  this  incidental  power  of  the  company  to  enlarge  its 
operations  and  extend  its  property  without  taxation  under  this 
exempting  clause,  and  that  limitation,  I  think,  must  be  fixed 
where  the  necessity  ends,  and  the  mere  convenience  begins. 
The  necessary  appendages  of  a  railroad  and  transportation  com- 
pany are  one  thing,  and  those  appendages  which  may  be  con- 
venient means  of  increasing  the  advantages  and  profits  of  the 
company  are  another  thing.     It  might  be  advantageous  for  the 
company  to  purchase  land,  and  to  erect  houses  in  the  right  loca- 
tion and  of  the  right  kind  for  all  their  constant  employees,  to 
establish  factories  for  making  their  own  rails,  engines,  and  cars, 
even  to  purchase  coal  mines  and  supply  themselves  with  fuel; 
but  these  are  not  among  the  necessary  powers  of  such  a  company. 

In  the  case  of  The  Lehigh  Coal  and  Navigation  Co,  v.  North- 
ampton County,  8  Watts  &  S.  334,  it  was  held  that,  inasmuch  as 
an  incorporated  canal  was  not  taxable  by  the  laws  of  Pennsyl- 
vania, not  only  the  bed,  berme-bank,  and  tow-path  of  the  canal, 
but  the  lock-houses  and  collectors'  offices,  were  also  exempt, 
these  being  considered  as  constituent  parts  of  the  canal,  or 
necessarily  incident  thereto. 

In  the  case  of  Railroad  v.  Berks  County ^  6  Pa.  St.  70,  it  was 


Digitized  by  VjOOQIC 


#12     State  v.  CoMMissioinsBS  of  Mansfield.  [New  Jersey; 

held  that,  as  the  railroad  was  esempt  from  taxation,  water^sta*. 
tions  and  depots,  including  the  ofiSoes,  oil-honaes,  places  to 
hold  cars,  etc.,  such  places  being  necessary  and  indispensable 
to  the  construction  and  use  of  the  road,  were  within  the  ex- 
emption; but  that  warehouses,  coal-lots,  coal-shutes,  and  wood- 
yards,  used  or  intended  to  be  used  as  depots  for  merchandise, 
coal,  wood,  etc.,  for  transportation,  and  machine  shops  for  the 
manufacture  of  engines  and  cars,  etc.,  form  no  part  of  the  con- 
struction of  the  road;  they  are  only  indispensable  to  the  profits 
to  be  made  by  the  company,  and  are  legitimate  subjects  of  taxa- 
tion; they  are  not  appurtenant  to  the  road,  but  to  the  business 
done  upon  it.  This  case  is  not  precisely  analogous  to  the  one 
before  us.  The  exemption  applies  not  to  a  railroad  and  trans- 
portation company,  but  to  the  road  only.  It  is  referred  to 
simply  as  showing  the  distincidon  taken  between  appendages 
which  are  absolutely  necessary  to  carry  into  effect  the  objecto 
of  the  corporation  and  such  as  are  merely  useful,  conyenient, 
and  profitable  for  carrying  on  ite  business.  Judge  Jones,  who 
delivered  the  opinion  of  the  court  of  common  pleas  in  the  above 
case,  said:  "  Whilst  it  was  clear  that  water-stations  and  depots 
of  the  company  are  not  subject  to  taxation,  we  can  not  but 
come  to  a  different  conclusion  with  regard  to  that  portion  of 
the  property  which  is  occupied  by  the  company  for  the  manu- 
facture, construction,  and  repair  of  the  locomotives,  cars,  and 
other  machinery  used  upon  the  railroad;  and  that  notwithstand- 
ing the  case  admite  that  it  is  necessary  for  the  proper  transao- 
tion  of  the  business  of  the  company.  Certainly  it  is  necessary 
that  locomotives  and  cars  should  be  manufactured,  constracted, 
and  repaired;  but  the  right  to  do  all  this  is  not  necessary  or  in- 
cident to  the  making  and  maintaining  of  the  railroad,  IJie  con- 
veyance of  passengers,  and  the  transportation  of  the  mails,  and 
of  goods,  commodities,  and  merchandise  thereon."  ''  The  leg- 
islature never  intended  to  add  manufacturing  privileges  to  the 
great  ones  already  conferred  upon  this  company.  If  the  com- 
pany may  manufacture  iron  and  wood  into  locomotives  and  cars 
for  their  own  use,  they  may  also  manufacture  rails,  ete.;  and 
then,  as  iron  and  wood  and  coal  are  necessary  to  these  purposes, 
the  company  may  purchase  iron  mines  and  foreste  and  coal 
mines,  and  may  erect  furnaces  and  forges  and  rolling  mills; 
and  thus,  under  the  interpretation  of  the  charter  here  con- 
tended for,  subtract  a  large  amount  of  property  from  taxation, 
and  become  a  gigantic  manufacturing  corporation."  And  in 
reviewing  the  case  in  error  in  the  supreme  court,  the  court  said: 
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*'  In  the  case  before  ub  it  is  not  enough  that  it  is  a  conven- 
lent  possession,  or  that  it  affords  facilities  in  carrying  on  the 
business  of  the  company'* — **  these  erections  and  convenieneee 
form  no  part  of  the  road;  they  are  (only)  necessary  and  indis- 
pensable facilities  to  increase  the  business  on  the  road  and  to 
enable  the  company  to  make  profits/' 

Inhabitants  of  Worcester  y.  Western  E.  E.  Co.,  4  Met.  564,  seems 
to  be  a  well-considered  case.  The  court  held  that  the  railroad 
of  this  corporation  was  to  be  treated  as  a  public  easement,  and, 
with  the  works  necessarily  incident  to  such  public  easement,  to 
some  extent  at  least  was  exempt  from  taxation.  It  was  not  only 
a  railroad,  but  also  a  transportation  company.  It  had  author- 
ity to  lay  out  a  road  five  rods  wide,  and,  for  the  purpose  of  cut- 
tings, embankments,  and  procuring  stone  and  gravel,  to  take 
as  much  more  land  as  might  be  necessary  for  the  proper  con- 
etructipn  and  securily  of  ttie  road.  The  question  was  this:  the 
company,  in  the  town  of  Worcester,  had  erected  a  house  for  a 
passenger-depot,  a  freight-house,  a  car-house,  and  an  engine- 
house,  partly  within  and  partly  without  the  railroad  location. 
The  assessor  assessed  a  tax  on  all  these  erections;  the  commis- 
aioners  of  appeal  abated  so  much  of  it  as  was  assessed  upon 
buildings  lying  within  the  five  rods.  Of  this  the  town  of 
Worcester  complained.  The  court,  however,  dismissed  the 
complaint.  "No  doubt,"  said  the  chief  justice,  "in  practice 
the  main  use  of  the  strip  of  land  of  five. rods  in  width,  in  the 
greater  part  of  its  extent,  will  be  for  sustaining  the  track  for 
the  trains  to  pass  over;  but  such  restriction  of  its  use  is  not 
found  in  the  act;  and  therefore,  when  the  corporation  have  occa- 
sion to  use  any  part  of  such  strip  of  ^\e  rods  for  any  of  the 
purposes  incident  to  their  creation,  it  is  within  their  franchise; 
and  being  used  to  promote  the  purposes  contemplated  by  the 
act,  it  is  exempted  from  taxation  as  property  appropriated  to 
public  use."  And  the  chief  justice  added:  "  In  addition  to  the 
power  of  taking  lands  for  the  construction  and  use  of  a  rail- 
road, the  corporation  are  vested  with  the  power  of  purchasing 
lands.  The  main  object  of  granting  this  authority,  we  think, 
was  to  enable  the  corporation  to  enter  into  agreements  with 
private  proprietors  for  such  lands  as  they  might  want  to  con- 
struct their  road  upon,  so  as  not  to  be  compelled  to  take  it 
against  the  will  of  the  owner  under  the  provisions  of  the  act. 
But  though  this  was  the  leading  purpose,  the  authority  was  not 
limited  to  that.  It  was  general  in  its  terms,  and  authorized  the 
corporation,  by  purchase,  to  acquire  a  tiUe  to  land  beyond  the 
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limit  of  their  locatioji,  which  might  be  conyenient»  though  not 
necessary  to  the  accomplishment  of  their  object."  But  in  that 
case  the  court  held  that  such  property  would  not  be  exempt 
from  taxation. 

Upon  principle,  we  must  affirm  the  assessment  made  by  the 
assessor  of  the  township  of  Mansfield.  These  dwelling-houses 
and  lots  for  the  accommodation  of  the  workmen  of  the  company 
are  not  necessary  appendages  of  a  railroad  or  of  a  transporta- 
tion business;  they  are  conyenient  appendages,  no  doubt,  but 
nothing  more.  Nor  are  they  within  the  limits  authorized  to  be 
appropriated  by  the  company.  The  legislature,  in  exempting 
the  company  from  all  other  taxes  except  the  transit  duties,  only 
intended  to  include  so  much  property  as  was  necessary  and 
essential  to  a  railroad  and  a  transportation  business,  such  as 
the  corporation  was  created  to  construct  imd  cany  on. 

Gbbem,  0.  J.,  and  Elmxb,  J.,  concurred. 


CoBPOBATiONS  MAT  HoLD  What  Pbopebtt.— The  land  which  acmnal  oom* 
pany  may  buy  is  not  limited  to  a  mere  passage  for  the  canal;  a  reaaonahU 
diMretion  is  vested  in  the  company  in  respect  to  the  porchase:  Spear  ▼.  CVtitp> 
ford,  28  Am.  Dec.  513;  but  corporations  have  by  common  law  a  right  to  ao- 
qnire  and  hold  land,  except  only  so  far  as  restricted  by  the  objects  of  their 
creation,  or  the  limitations  of  their  charters:  LcUhrop  y.  CommefckU  Bani^ 
33  Id.  481;  and  for  a  case  where  the  corporation  was  specially  restricted  by 
its  charter,  see  PresidetU  eU.  qfBankqf  Michigan  v.  NiUg,  41  Id.  575.  The 
principal  case  was  cited  in  Black  ▼.  Dekuoare  A  Baritan  Canal  Co.,  22  N.  J. 
£q.  410,  to  the  effect  that  the  dictum  of  Potts,  J.,  therein  wonld  seem  to  im- 
ply that  the  power  conferred  on  corporations  without  limitation  to  hold 
property  is  confined  to  sach  property  as  is  necessary  and  convenient  for  the 
purpose  of  its  charter;  yet  the  application  of  the  principle  was  that  the^aa- 
thority  to  hold  extends  to  all  property  that  it  may  be  expedient  or  convenient 
to  hold,  the  better  to  effect  the  purposes  of  the  charter.  See  further  the  cases 
collected  in  the  next  foUowing  note  on  the  incidental  powers  of  coiporations. 

CoBPOBATiOKS  P088ESS  What  INCIDENTAL  PowBBS:  See  as  to  private  cor- 
porations: Munn  V.  ComnUsaion  Co,,  8  Am.  Dec  219;  People  v.  Utiea  In$, 
Co,,  Id.  243;  N.  Y.  Firemen  Ins.  Co,  y.  Uly,  13  Id.  100;  note  to  MoU  y. 
Hicks,  Id.  561;  Tlie  Banks  v.  PoiOaux,  15  Id.  706;  McCariee  y.  Orphan 
Asylum  Soc.,  18  Id.  516;  Barker  v.  MecJianie  F.  Ins.  Co,,  20  Id.  664;  LeggeU  v. 
N.  J.  Man.  <£r  BanL  Co.,  23  Id.  728,  and  note;  Cordon  y.  Preston,  26  Id. 
75;  Spear  v.  Crawford,  28  Id.  513;  Pennsylvania  etc  Steam  Nan.  Co.  v.  Dan- 
dridge,  29  Id.  543;  Lathrop  v.  Commercial  Bank,  33  Id.  481;  Commerdal 
Bank  v.  NewpoH  Man.  Co.,  35  Id.  171;  Burrill  v.  PreHdent  etc  qf  Nahani 
Bank,  Id.  395;  President  etc  of  Bank  qf  Michigan  v.  Niles,  41  Id.  575;  Bn- 
Jield  TollBridge  Co.  v.  Hartford <£r N.  H.  B.  B.,  44  Id.  556;  Bivanna  Nov. 
Co.  V.  Dawsons,  46  Id.  183;  Blair  v.  Perj^tual  Ins.  Co.,  47  Id.  129;  Mcln^ 
Ure  V.  Preston,  48  Id.  321;  Ohio  Life  Ins.  <£r  T.  Co.  v.  Merchants^  Ins.  iC-  T. 
Co.,  53  Id.  742;  Sus(ptehanna  B.dsB.  Co.  v.  General  Ins.  Co.,  56  Id.  740;  and 
88  to  municipal  corporations:  People  v.  Corporation  qf  Albany,  27  Id.  95| 
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FresidefU  etc  qf  Bank  of  CkUlieothe  v.  Mayor  etc.  of  atiUicothe,  30  Id.  185^ 
and  note;  State  v.  Mayor  etc.  of  Mobile,  Id.  564;  RoUnson  y.  Mayor  etc  rf 
Franklin,  34  Id.  625,  and  note;  Collins  v.  Hatch,  51  Id.  465. 

ExKXFTiox  or  Pbopertt  or  Corporation  from  Taxation,  how  Fab  Ex- 
tends: See  Mayor  etc  qf  Baltimore  v.  Baltimore  <C-  O.  R.  R.,  48  Am.  Dec.  531. 
Under  a  general  exemption  of  a  corporatfon  from  taxation,  only  that  property 
which  ia  incident  and  necessary  for  its  uses  and  pnrpoees  will  be  within  the 
daoae.  The  principal  case  was  cited  to  this  proposition  in  State  t.  Hancock^ 
35  N.  J.  L.  545;  lUinoia  Cent.  R.  R.  t.  Irvin,  72  UL  456;  and  followed  in  State 
r.  ColUetareqf  Newark,  26  N.  J.  L.  523,  524;  and  in  Cook  v.  State,  33  Id.  479, 
it  was  cited  as  settling,  with  the  last  case,  this  question;  but  it  was  said  that 
in  neither  of  these  cases  was  the  question  considered  or  decided  whether  prop- 
erty which  the  company  was  expressly  authorized  to  hold  should  be  exempt 
when  used  for  purposes  not  authorized  by  the  charter;  the  language  of  these 
decisions  and  the  reasoning  on  which  they  are  founded  would  seem,  however, 
to  exclude  from  the  exemption  all  property  used  for  other  purposes,  whether 
authorized  to  be  held  or  not.  The  principal  case  was  further  distinguished  in 
State  V.  Leetter,  29  Id.  542,  in  holding  certain  property  of  a  library  association 
to  be  exempt  from  taxation  under  its  charter,  in  that  in  the  principal  case  and 
subsequent  cases  founded  upon  it  the  exemption  was  in  general  terms;  so,  also, 
in  State  ▼.  Oaffney,  34  Id.  132,  which  arose  under  an  act  exempting  certain 
lands  held  by  a  municipal  corporation  in  another  county  for  the  purpose  of 
supplying  the  corporation  with  water,  it  was  said  of  lands  not  in  actual  use, 
and  held  by  it:  '*The  land  was  not  held  for  speculation,  or  to  meet  a  remote, 
contingent  expectation  of  necessary  use,  or  for  a  mere  incidental  convenience, 
and  hence  the  case  of  The  State  v.  Matutfield,  3  Zab.  510,  and  the  other  cases 
Jtesed  upon  it  can  have  no  application;"  and  see  State  v.  ffaight,  35  N.  J.  I* 
44,  46.  The  narrow  construction  given  to  the  word  "necessary  "  in  the  prin- 
cipal case  was  not  approved  in  State  v.  Hancock,  35  N.  J.  L.  545,  546,  and  it 
was  held  that  it  is  not  to  be  cootradistingnished  from  the  word  "convenient,'* 
but  that  it  included  whatever  was  obviously  appropriate  and  convenient  in 
carrying  into  effiwt  the  franohiae  granted;  see  this  obesrvation  made  in  Stale 
V.  LoM,  37  Id.  02. 
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WOODBUFP   V.   GhAFIN. 

[S  ZABUnOB,  0M.] 

D18PO01TIOW  or  Ektirb  Fukd  Bausd  on  Exbcutions  Ibsvsd  out  or  Sir- 
IRAL  C0UBT8  may  lawfully  be  amimed  by  that  one  of  the  oourte  into 
which  the  money  ia  paid  by  the  sheriff,  either  voluntarily  or  by  oonsent 
of  partiee,  when  there  ia  a  question  upon  which  one  of  the  executions 
the  money  is  actually  made,  or  to  which  of  several  plaintifib  in  exeon- 
tions  it  is  payable. 

CouBT  MAT  Compel  Mokkt  Raised  upok  its  Own  Pboobss  to  be 
Brought  mxo  Court  to  direct  its  disposition,  but  can  exercise  no  such 
power  over  the  process  of  another  court. 

Writ  of  error  which  removed  into  the  court  of  error  and 
appeals  an  order  of  the  supreme  court  settling  the  priorities  of 
execution  creditors  of  one  Oregory.  The  facts  and  the  ques- 
tions involved  are  sufficiently  stated  in  the  opinion. 

Zabriskie  and  Whelpley,  for  the  plaintiff  in  error.  '  . 

Scudder  and  Vrooni,  for  the  defendants  in  error. 

By  Court,  Green,  C.  J.  This  case  arises  out  of  a  conbx^rersy 
between  execution  creditors  respecting  the  proceeds  of  sales  of 
personal  property,  made  by  virtue  of  three  several  writs  of  exe- 
cution, issued  out  of  three  different  courts,  directed  to  4he 
sheriff  of  the  county  of  Sussex.  The  first  execution  in  point  of 
time  issued  out  of  the  Sussex  common  pleas,  at  the  suit  of  Os- 
borne; the  second  writ  issued  out  of  the  Sussex  circuit,  at  the  suit 
of  Woodruff,  the  plaintiff  in  error;  and  the  third  writ  issued  out 
of  the  supreme  court,  at  the  suit  of  the  defendants  in  error. 
At  the  instance  of  the  defendants  in  error,  a  rule  was  entered 
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in  the  supreme  court,  requiring  the  sheriff  to  pay  into  the  hands 
of  the  clerk  of  that  court  "  all  moneys  made  by  him  by  virtue 
of  any  sale  or  sales  under  the  said  executions  or  any  other  exe- 
cutions." A  rule  was  also  entered,  in  the  said  court  requiring 
the  plaintiffs  in  the  two  first-named  executions,  respectively,  to 
show  cause  why  the  moneys  so  raised  should  not  be  paid  and 
applied  toward  the  satisfaction  of  the  judgment  of  the  defend- 
ants in  error.  The  rule  to  show  cause  was  subsequently  made 
absolute,  and  the  entire  proceeds  of  the  sale  directed  to  be  paid 
to  the  defendants  in  error,  who  hold  the  youngest  execution. 

The  first  question  for  consideration  is,  whether  the  court 
below  had  jurisdiction  of  the  subject-matter,  and  power  to 
make  the  order  in  question.  The  power  of  requiring  money 
raised  upon  execution  to  be  paid  into  court,  and  of  controlling 
its  disposition  when  so  paid  in,  has  been  long  and  familiarly  ex- 
ercised by  the  courts  of  this  state.  It  is  an  exercise  of  power, 
essential  alike  to  the  security  of  the  officer  and  to  the  efficient 
execution  of  final  process.  The  command  of  every  writ  of 
Jieri  /ados  is,  that  the  sheriff  shall  pay  the  money  made  upon 
the  execution  into  the  court  out  of  which  the  writ  issues,  and 
although  in  practice  it  is  usual  for  the  sheriff  to  pay  the  money 
directly  to  the  plaintiff,  he  may  at  all  times,  for  his  own  se- 
curity, pay  the  money  into  court,  and  thus  relieve  himself  from 
the  responsibility  of  deciding  upon  the  validity  or  priority  of 
conflicting  claims.  If  he  pays  the  money  levied  upon  execution 
to  either  of  two  or  more  conflicting  claimants,  he  exposes  him- 
self to  the  vexation  and  expelise  of  a  suit,  and  to  the  hazard  of 
being  eventually  compelled  to  repay  the  money.  When  the 
fund  is  in  court,  the  court  have,  of  necessity,  a  right  to  control 
it.  This  right  of  control  over  moneys  raised  upon  execution 
does  not  rest,  as  was  insisted  upon  the  argument,  upon  any 
abuse  of  the  process  of  the  court  by  the  officer  who  executes 
the  writ.  The  question  touching  the  disposition  of  money 
raised  upon  execution  is  in  fact  rarely  a  question  of  abuse  of 
process,  but  usually  arises,  as  in  the  present  instance,  out  of  a 
question  of  priority,  sometimes,  though  not  always,  involving 
a  question  of  fraud. 

Nor  is  the  control  over  moneys  raised  upon  execution  exer- 
cised by  virtue  of  the  general  superintending  power  of  the 
supreme  court  over  other  tribunals,  or  over  its  own  officers. 
The  power  pertains  to  every  court  out  of  which  process  is  issued, 
and  may  be  exercised  as  well  by  the  circuit  courts  or  courts  of 
common  pleas  as  by  the  supreme  coui-t.      Nor  is  the  power 

Am.  I>bo.  Vou  LVn— 37 


Digitized  by  VjOOQIC 


418  Woodruff  v.  Ohapin.  [New  Jersey, 

limited  to  the  case  where  all  the  contending  claims  are  founded 
on  executions  issued  out  of  the  same  court.  Nor  is  it  essential 
to  the  due  exercise  of  the  power  that  the  court  should  have 
jurisdiction  over  the  persons  of  the  parties  having  conflicting 
claims  by  their  being  parties  to  the  record  in  a  suit  pending  in 
court. 

The  court  has  jurisdiction  over  the  fund  to  be  disposed  of,  by 
reason  of  its  being  in  court.  When  there,  the  court  not  only 
may,  but  must,  direct  its  final  disposition.  If,  as  was  con- 
tended on  the  argument,  the  court  may  declare  invalid,  or  post- 
pone, its  own  process,  but  not  the  process  of  another  court,  the 
power  of  control  would  be  nugatoiy.  They  might  decide 
against  the  suitors  in  their  own  court,  but  not  in  Uieir  favor; 
and  when,  as  in  this  case,  there  is  process  issued  from  several 
courts,  and  especially  where  process  from  other  courts  inter- 
venes between  different  writs  from  the  same  court,  no  one 
court  could  possibly  direct  the  disposition  of  the  entire  fund. 
The  parties  would  be  compelled  in  such  case  to  resort  to  all  the 
courts  successively  out  of  which  the  process  issued,  or  be  driven 
into  equity  to  settle  the  order  of  priority.  The  exercise  of  this 
power  by  some  one  tribunal  is  important,  not  only  to  protect 
the  officer  from  the  harassing  vexation  of  conflicting  claims, 
but  to  put  an  end  to  litigation  and  to  secure  the  fruit  of  the 
execution.  If  the  court  may  not,  by  its  order,  finally  dispose 
of  the  fund,  so  as  at  once  to  protect  the  sheriff  and  conclude 
the  rights  of  the  parties,  there  can  be  no  end  of  controversy. 
The  termination  of  one  suit  would  be  but  the  beginning  of 
another,  without  the  possibility  of  obtaining  the  fruit  of  an  exe- 
cution. The  practice  has  been  so  long  established,  and  the 
principle  upon  which  it  rests  so  often  recognized,  that  it  is  not 
to  be  regarded  as  open  to  a  doubt. 

The  important  question  is.  Under  what  circumstances  may  the 
power  to  control  money  raised  on  execution  be  rightfully  exer- 
cised ?  As  already  said,  it  may  be  exercised  by  any  court  out  of 
which  process  of  execution  is  issued.  But  it  does  by  no  means 
follow  that  the  question,  by  what  court  the  power  is  to  be  exer- 
cised, is  left  to  be  decided  by  a  mere  scramble  for  priority. 
This  supposed  difficulty  could  only  have  been  suggested  by  con- 
founding the  power  to  control  money  already  in  court  with  the 
power  to  compel  it  to  be  paid  into  court.  When  the  money  is 
once  in  court,  the  jurisdiction  of  the  court  attaches.  The  court 
may  compel  money  raised  upon  its  own  process  to  be  brought 
into  court  in  order  to  directs  its  disposition,  but  they  can  exer- 
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cise  no  such  power  over  the  process  of  another  court.  When 
there  is  a  question  upon  which  one  of  several  executions  the 
money  is  actually  made,  or  to  which  of  several  plaintiffs  in  exe- 
cution it  is  payable,  that  court  into  which  the  money  is  paid  by 
the  sheriff,  either  voluntarily  or  by  consent  of  parties,  may  law- 
fully assume  the  disposition  of  the  entire  fund.  The  power  of 
the  court  to  dispose  of  the  money  results  from  the  fact  that,  by 
the  return  of  the  sheriff,  the  money  is  in  court  by  virtue  of  its 
own  process,  and  that  the  court  alone  can  properly  direct  its 
disposition. 

The  difficulty  in  the  present  case  arises,  not  from  the  fact  that 
the  court  below  disposed  of  moneys  in  court,  but  that  they  com- 
pelled the  sheriff  to  bring  into  that  court  moneys  raised  by  vir- 
tue of  the  process  of  another  court.  The  money  was  not  re- 
turned by  the  sheriff  as  levied  by  virtue  of  the  execution  out  of 
the  supreme  court.  It  was  not  paid  into  that  court  by  the 
sheriff  voluntarily  nor  by  consent  of  parties.  The  rule  upon 
which  the  preceding  below  was  founded,  after  setting  forth  that 
the  goods  of  the  defendant  were  sold  by  the  sheriff  under  and 
by  virtue  of  three  several  executions,  one  out  of  the  supreme 
court,  another  out  of  the  Sussex  circuit,  and  another  out 
of  the  Sussex  pleas,  and  making  a  suggesjtion  of  fraudulent 
abuse  in  regard  to  the  last  two  writs,  ordered  the  sheriff  forth- 
with to  pay  into  the  hands  of  the  clerk  of  the  supreme  court  all 
moneys  raised  by  virtue  of  sales  made  under  the  above-named 
executions  or  any  other  execution. 

Treating  the  money  in  the  sheriff's  hands,  for  the  purpose 
of  this  argimient,  as  actually  paid  into  court,  as  under  the  cir- 
cumstances we  are  bound  to  do,  still  it  can  not  be  assumed  that 
the  money  was  so  paid  voluntarily.  It  must  be  deemed  to  have 
been  paid  under  the  compulsory  onler  of  the  court.  That  order 
was  erroneously  entered;  the  court  had  no  power  to  make  it. 
It  assumed  jurisdiction  over  moneys  raised  by  virtue  of  the  pro- 
cess of  other  courts.  It  not  only  commanded  the  sheriff  to  pay 
into  court  all  moneys  raised  upon  the  execution  issued  out  of 
the  supreme  court,  but  also  all  moneys  raised  by  virtue  of  exe- 
cutions out  of  the  circuit  court  and  court  of  common  pleas. 
The  sheriff,  by  paying  the  money  into  court  in  obedience  to  that 
order,  can  not  be  deemed  to  have  made  the  admission,  much  less 
the  return,  that  tho  whole  or  any  part  of  the  fund  was  raised  by 
virtue  of  the  execution  issued  out  of  the  supreme  court. 

And  by  the  lists  of  articles  sold  by  virtue  of  the  several 
writs,  which  are  exhibits  in  the  cause,  it  appears  that  the  prop- 
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erty  was  not  all  levied  upon  and  the  moneys  made  upon  the 
same  executions;  but,  on  the  contrary,  that  certain  goods  were 
levied  on  and  sold,  and  a  certain  amount  of  money  made,  by 
N-irtue  of  each  execution,  in  a  specified  order  of  priority:  that 
under  the  Osborne  execution  there  was  raised  by  sale  sixty-one 
f  lollars  and  eighteen  cents;  under  the  Woodruff  execution  three 
liundred  and  seventy-eight  dollars  and  twenty-seven  cents;  and 
under  the  execution  of  Chapin  and  others  (the  defendants  in 
error)  there  was  made  only  twenty-five  dollars  and  sixty-five 
cents.  So  that  it  appears  affirmatively  from  the  evidence  that 
the  money  paid  into  the  supreme  court,  in  obedience  to  the  com- 
pulsory order  of  the  court,  was  principally  made,  not  upon  an 
execution  issued  out  of  that  court,  bat  upon  prior  executions 
issued  out  of  other  courts.  The  order  was  improvidently  en- 
tered.    It  exceeded  the  authority  of  the  court. 

Upon  this  ground,  as  well  the  rule  directing  the  sheriJOT  to 
pay  into  the  supreme  court  the  moneys  raised  upon  the  prior 
executions  issued  out  of  other  courts,  as  also  the  final  order  of 
the  court  thereon,  is  erroneous,  and  must  be  vacated  and  set 
aside. 

Judgment  below  reversed  unanimously. 

COTTBT,    WHEN    MAT    COMPEL    SHERIFF  TO    BrINO  IN    MONET  RAISED  ON 

Execution. — A  sheriff  may  be  compelled  to  bring  into  court  money  raiaed 
on  execution,  and  when  brought  in,  either  voluntarily  or  by  order,  the  court 
may  determine  conflicting  claims  thereto:  Stebbins  v.  Walker,  25  Am.  Dec. 
499.  But  if  the  money  is  raised  on  an  execution  from  another  court,  the 
sheriff  can  not  bo  directed  to  bring  it  in  for  distribution:  Jones  v.  Jones,  18 
Id.  327.  The  principal  case  was  cited  in  Ileimelt  v.  Smithy  34  N.  J.  L.  218, 
to  the  point  that  the  court  out  of  which  a  junior  execution  haa  issued  has 
no  jurisdiction  over  the  proceeds  of  a  sale  made  by  the  tame  sheriff  of  goods 
upon  which  he  had  made  a  prior  levy  by  virtue  of  an  older  execution  out  of 
another  court. 


Amebioan  Rsnrr  Wobks  v.  Lawbenoe.    Hale  v. 
Lawrence. 

[3  Zajuubux,  600.] 

Construction  of  Statutes  of  State  bt  its  Coubts  should  be  Adopted 

by  the  courts  of  other  states.     Per  Carpenter,  J. 
Public  Officers  are  not  Personally  Liable  for  Consequential  In- 

JURIES  arising  out  of  acts  done  by  them  under  lawful  authority  and  in 

a  proper  manuer,  at  least,  when  acting  without  private  emolument  in  s 

matter  of  public  concern. 
I'CBLic  Officer  is  not  Personally  Responsible  for  the  neceesary  and 

unavoidable  destmction  of  goods  stored  in  baildingB,  when  such  build- 
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ings  were  destroyed  by  him.  In  the  lawfal  performance  of  a  public  duty 
imposed  npon  him  by  a  valid  and  oonatitutioDal  statute. 
Pbivatb  Pbopkbtt  mat  be  Destboted  by  Individual,  in  the  exercise  of 
the  common-law  right  of  necessity,  to  preyent  the  spreading  of  a  con* 
flagration,  althouj^  his  own  property  is  not  in  imminent  danger. 

Tbespass  against  the  defendant  for  destroying  the  goods  of 
the  plaintiffs  by  gunpowder.  The  pleadings  and  points  in- 
volved in  both  cases  are  the  same.  A  plea  of  justification  in 
the  cases  had  been  previously  held  bad  on  demurrer  by  the 
court  of  errors  and  appeals  in  Hole  v.  Lawrence,  47  Am.  Dec. 
190.  The  defendant,  having  obtained  leave  to  plead  anew,  then 
put  in  two  special  pleas  of  justification,  besides  the  general 
issue;  the  plaintiffs  filed  replications;  and  the  defendant  de« 
murred.  The  demurrer  was  sustained  by  the  supreme  court, 
and  the  replications  overruled.  It  was  assigned  as  error  that 
judgment  should  have  been  given  for  the  plaintiffs,  and  not  for 
the  defendant.  The  two  pleas  are  sufficiently  set  forth  in  the 
opinion. 

W.  W.  Van  Wagenen,  for  the  plaintifh  in  error. 
Davies  and  B.  Williamson,  for  the  defendant  in  error 

By  Court,  Cabfbhteb,  J.  These  causes  are  now  for  the  second 
time  before  this  court.  Upon  a  former  occasion,  they  came  up 
upon  demurrer  to  a  plea  of  the  defendant,  who  set  up,  as  a  justi- 
fication of  the  act  charged  to  be  a  trespass,  that  it  was  done  by 
him,  as  mayor  of  the  city  of  New  York,  under  the  authority  and 
in  pursuance  of  a  statute  of  the  state  of  New  York,  by  which 
certain  duties  were  imposed  upon  him  as  such  officer.  He 
pleaded  in  justification  that  the  act  was  done  by  him  in  the 
performance  of  the  duties  imposed  upon  him  by  the  statute, 
and  by  virtue  of  the  authority  so  given,  as  he  alleged  it  was 
lawful  for  him  to  do. 

This  plea  of  justification  rested  upon  the  statute,  and  the 
defense  so  set  up  was  sustained  by  the  supreme  court  of  this 
state,  upon  the  authority  of  decisions  in  the  courts  of  New 
York,  in  a  series  of  cases  arising  out  of  the  veiy  act  here  charged 
to  be  a  trespass.  But  this  court  reversed  the  decision  of  the 
supreme  court,  and  overruled  the  plea  .because  it  rested  upon 
the  statute  alone,  which  the  court  held,  so  far  as  it  attempted 
to  confer  any  power  over  personal  property  for  which  it  made 
no  compensation,  to  be  unconstitutional  and  void.  * 

Dissenting  from  the  view  taken  by  the  courts  of  New  York, 
this  court  held  that  the  statute  was  not  a  mere  regfulation  of  a 
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pre-existiDg  natural  right,  but  a  grant  of  a  new  power  to  take 
or  destroy  private  property  for  public  use  or  public  safety;  and 
taking  tbis  view  of  the  statute,  that  it  was  constitutional  only 
so  far  as  it  provided  compensation  for  the  property  destroyed. 

The  judgment  of  this  court,  perhaps  in  strictness,  went  no 
further,  looking  only  at  the  point  necessarily  involved  in  the 
decision,  though  the  opinion  delivered  may  have  assumed  some 
other  and  additional  principles. 

By  that  decision,  this  court  held  the  statute  of  the  state  of 
New  York  to  be  so  far  unconstitutional,  notwithstanding  that 
the  constitution  of  the  state  of  New  York  was  not  before  us  by 
pleading,  of  which,  therefore,  we  could  not  properly  take  judi- 
cial cognizance,  and  notwithstanding  that  the  statute  had  there 
been  sustained  a&  valid  in  every  respect  in  which  it  had  been 
presented  for  consideration.  I  say,  notwithstanding  that  it 
had  been  held  by  the  courts  of  New  York  to  be  a  constitutional 
and  valid  law,  it  was  here  held  to  be  unconstitutional  and  void, 
and  to  afford  no  justification  to  a  public  officer  acting  under 
its  provisions  and  in  strict  obedience  to  its  mandates.  I  have 
before  expressed  my  earnest  dissent  from  that  decision,  not  be- 
cause I  would  give  a  different  construction  to  the  statute,  were 
its  primary  construction  the  proper  subject  of  our  consideration. 
As  I  then  intimated,  I  should  be  disposed  to  treat  a  similar 
statute  of  this  state,  were  any  such  to  be  enacted,  as  a  grant  of 
power.  But  I  could  not  unite  in  a  decision  placing  a  construc- 
tion upon  a  statute  of  the  state  of  New  York  different  from  that 
adopted  by  the  courts  of  New  York. 

I  could  not  hold  the  statute  to  be  unconstitutional  and  void 
when  it  had  never  been  so  declared  by  the  courts  of  the  state  to 
which  its  interpretation  primarily  belonged,  but  on  the  other 
hand  bad  been  expressly  held  to  be  constitutional  in  a  cause 
arising  entirely  vnthin  that  state,  and  which  I  thought  ought  to 
be  regulated  strictly  by  the  lex  loci.  Upon  what  authority  or 
principle  could  we  assume  the  exercise  of  such. a  power?  It 
has  been  decided  by  the  supreme  court  of  the  United  States, 
that  court  refusing  to  declare  an  act  of  a  state  legislature  void 
because  of  its  conflict  with  the  constitution  of  the  state:  Jackson 
v.  Lamphire,  8  Pet.  280;  Wataoii  v.  Mercer,  8  Id.  88, 109. 

The  question  whether  a  state  law  is  constitutional  or  not,  on 
the  ground  of  repugnancy  to  a  state  constitution,  is  not  cogniz- 
able* by  the  supreme  court  of  the  United  States.  It  is  ex- 
clusively confined  to  the  state  courts,  and  obviously  to  the 
courts  of  the  state  by  whom  the  act  was  passed,  at  any  rate,  in 
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regard  to  all  causes  of  action  arismg  within  such  state.  Indeed, 
the  supreme  court  of  the  United  States  (as  I  have  already  on  a 
previous  occasion  remarked),  in  all  controversies  arising  under 
the  statutes  of  the  respective  states,  conforms  to  the  decisions 
of  the  courts  of  those  states  in  regard  to  the  construction  of 
their  own  statutes,  so  far  as  they  comport  with  the  constitution 
of  the  United  States.  In  cases  depending  upon  laws  of  a  par- 
ticular state,  it  uniformly  adopts  the  construction  which  the 
courts  of  the  state  have  given  to  those  laws.  **  This  course," 
says  Chief  Justice  Marshall,  "  is  founded  on  the  principle,  sup- 
posed to  be  universally  recognized,  that  the  judicial  department 
of  government,  where  such  department  exists,  is  the  appropriate 
organ  for  construing  the  legislative  acts  of  that  government. 
Thus  no  court  in  the  universe  which  professed  to  be  governed 
by  principle  would,  we  presume,  undertake  to  say  that  the 
courts  of  Oreat  Britain  or  France,  or  of  any  other  nation,  had 
misuDderstood  their  own  statutes,  and  therefore  erect  itself  into 
a  tribunal  which  should  correct  such  misunderstanding.  We 
receive  the  construction  £^ven  by  the  courts  of  the  nation  as  the 
true  sense  of  the  law,  and  feel  ourselves  no  more  at  liberty  to 
depart  from  that  construction  than  to  depart  from  the  words  of 
the  statute:"  Elmendorf  v.  Taylor,  10  Wheat.  162.  This  doc- 
trine, so  forcibly  and  justly  expressed,  and  so  important  to  the 
proper  working  of  our  system  of  associated  state  governments 
under  different  laws  administered  by  different  judicial  tribunals, 
is  to  be  found  in  almost  any  volume  of  the  reports  of  that  high 
tribunal,  where  it  is  acted  upon  as  a  settled  rule.  Some  addi- 
tional authorities  to  the  point  are  collected  in  a  recent  decision 
of  the  district  court  of  Virginia:  See  FrerUice  v.  Zane,  11  Bos- 
ton Law  Bep.  208. 

This  court,  and  it  is  thefirst  court  sofaraslknow,  has  departed 
from  this  principle,  and  adopted  some  other  rule.  We  have  not 
received  the  construction  of  the  statute  given  by  the  courts  of 
the  state  of  New  York  as  the  true  sense  of  a  law  of  their  own 
state,  but  have  taken  the  liberty  to  depart  from  that  construction. 
We  have  undertaken  to  say  that  the  courts  of  New  York  mis- 
understood one  of  their  own  statutes,  and  we  have  assumed  the 
power*  to  correct  such  misunderstanding;  and  in  all  this,  accord- 
ing to  my  judgment,  we  have  most  erroneously  departed  from  a 
principle  supposed,  by  the  eminent  judge  whose  words  I  have 
cited,  to  be  universaUy  recognized,  to  wit,  that  the  judicial  de- 
partment of  each  government  is  the  appropriate  organ  for  con- 
struing the  legislative  acte  of  that  government. 
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Sitimg  in  this  court  of  last  resort,  I  regard  it  as  mj  dxitj, 
with  all  respect  to  those  who.  may  differ  from  me,  to  reiterate  my 
views  of  the  principles  by  which  we  oaght  to  be  guided  in  the 
examination  of  the  statute  laws  of  other  states;  I  regard  them  as 
first  principles,  which  can  not  be  shaken  by  the  erroneous  de- 
cision of  any  court,  whatever  may  be  the  effect  of  such  decision 
upon  a  particular  cause. 

But,  passing  the  propriety  of  that  decision,  ^e  case  as  now 
presented  (I  treat  liiem  as  one)  offers  quite  another  question. 
There  are  two  special  pleas,  the  validity  of  which  is  now  the 
subject  of  discussion.  These  pleas  are  not  demurred  to,  but  the 
plaintiff  has  filed  replications,  to  which  the  defendant  has  de- 
murred. It  may  be  proper  here  to  remark,  that  the  defendant 
has  demurred  specially  to  the  replications  filed  by  the  plaintiff; 
and  of  course  this  brings  up  for  consideration  every  exception 
taken,  even  to  the  form  of  these  replications.  But,  as  the 
plaintiff  has  pleaded  over,  no  exception  to  the  pleas  is  open  to 
him  but  for  error  in  substance,  and  such  as  would  be  available 
on  general  demurrer. 

llie  first  special  plea  sets  up  the  statute  of  New  York,  and 
the  duty  imposed  by  that  statute  upon  the  mayor  of  the  city  of 
New  York,  in  order  to  stop  the  progress  of  any  conflagration, 
with  the  consent  and  concurrence  of  two  aldermen,  to  direct 
any  buildings  likely  to  take  fire,  and  convey  fire  to  others,  to  be 
pulled  down  and  destroyed.  That  the  defendant,  as  mayor, 
acting  under  such  advice  and  concurrence,  did  destroy  certain 
buildings  for  that  purpose  which  were  peculiarly  exposed  to  the 
'  fire,  and  but  for  his  action  would  have  been  immediately  burned 
up  with  their  contents,  and  would  have  communicated  the  flames 
to  adjoining  buildings  unless  instantly  demolished.  That  the 
immediate  destruction  of  these  buildings  was  necessary,  without 
waiting  to  remove  the  goods,  in  order  to  prevent  the  spread  of 
the  conflagration;  and  that  at  the  time  of  the  blowing  up  and 
destruction  of  the  buildings,  the  goods  could  not  have  been  re- 
moved or  saved  before  the  buildings  would  have  taken  fire,  and 
communicated  the  flames  to  other  buildings,  and  thereby  en- 
dangered a  great  and  valuable  portion  of  the  city,  etc.,  where- 
fore the  defendant  says  he  did  necessarily,  in  order  to  prevent, 
etc. ,  blow  up  and  destroy  certain  buildings,  and  in  so  doing  did 
necessarily  and  unavoidably  blow  up  and  destroy  certain  goods 
in  the  plaintiff's  declaration  mentioned,  as  it  was  lawful  and 
necessary  for  him  to  do. 

This  plea,  to  which  I  have  referred  m  a  general  way  only, 
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justifieB  not  on  the  gronnd  of  a  common-law  neceesitj,  bnt  of  a 
necessity,  so  to  speak,  arising  out  of  a  statute.  It  sets  up  that 
the  major  destroyed  the  buildings  for  the  purpose  of  stopping 
the  conf  agration,  under  the  advice  and  with  the  consent  of  two 
aldermen,  in  the  performance  of  a  duty  imposed  upon  him  by 
the  statute.  It  sets  up  the  duty  imposed  upon  him  by  the 
statute  of  destroying  the  buildings  in  which  the  goods  were 
stored,  and  alleges  that  the  goods  could  not  have  been  removed 
and  saved  before  the  said  buildings  would  have  taken  fire,  and 
endangered  and  communicated  the  flames  to  other  buildings; 
and  that  the  said  goods  wpre,  therefore,  necessarily  and  unavoid- 
ably destroyed.  Now,  if  the  statute  under  which  the  buildings 
were  destroyed  was  a  constitutional  and  valid  law  in  respect  to 
the  destruction  of  the  buildings,  and  if  ihe  o£Scer,  in  the  dis* 
charge  of  a  public  duty,  lawfully  performed  the  act  by  which 
the  buildings  were  destroyed,  and  the  goods  were  necessarily 
and  unavoidobly  destroyed  in  the  performance  of  that  duty,  it 
seems  to  me  that  the  plea  sets  up  a  good  defense.  If,  under 
the  exigencies  of  the  imminent  peril  which  at  the  time  of  the 
great  fire  threatened  the  city  of  New  York,  it  was  the  duty  of 
the  mayor  to  order  the  immediate  destruction  of  the  buildings, 
as  necessary  for  the  preservation  of  the  city,  the  necessity  and 
authority  of  instantly  blowing  up  the  buildings  involved  the 
authority  and  necessity  of  blowing  up  their  contents  with  them, 
if  they  could  not  be  removed. 

Whatever  may  have  been  the  view  heretofore  taken  of  the  New 
York  statute  by  this  court  as  to  the  authority  thereby  conferred 
to  destroy  goods,  it  has  not  been  held,  either  here  or  elsewhere, 
that  it  is  not  a  constitutional  law,  so  far  as  regards  the  destruc- 
tion of  the  buildings  and  to  the  extent  to  which  provision  has 
been  made  for  compensation. 

The  statute,  as  far  as  I  understand  the  prior  decision  of  this 
court,  has  only  been  held  void  pro  (onto,  where  it  authorized  de- 
struction without  providing  compensation.  In  the  destruction 
of  the  buildings,  then,  the  defendant  acted  under  a  valid  and 
constitutional  law.  Adopting  the  language  of  the  court  below, 
the  real  ground  of  complaint  is,  that  the  defendant  exceeded  the 
authority  conferred  by  the  statute,  and  thereby  became  a  tres- 
passer, because  he  destroyed  not  only  the  buildings  which  he 
might  lawfully  destroy,  but  also  the  plaintiff's  goods,  which 
were  in  the  buildings,  and  which  the  statute,  it  is  alleged,  gave 
him  no  authority  to  destroy.  Now,  for  doing  the  lawful  act  of 
destroying  the  buildings  in  order  to  arrest  the  conflagration—' 
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an  act  which,  in  the  exigen<7  of  the  case,  was  not  only  lawful 
bat  the  imperative  datj  of  the  defendant,  as  a  public  officer,  to 
do,  if  the  goods  were  nnavoidablj  and  necessarily  destroyed,  it 
not  being  possible  to  remoTe  them  bat  -with  the  hazard  of  losing 
aU  the  benefit  to  resolt  from  the  net — ^the  defendant  ought  not 
to  and  can  not  be  held  liable.  A  public  officer,  acting  in  good 
faith  upon  a  sudden  and  alarming  emergency,  under  the  sanc- 
tion of  a  constitutional  and  valid  law  in  a  matter  of  public  duty, 
is  not  to  be  held  responsible  for  the  unavoidable  and  necessary 
result  of  such  act  of  duty.  An  injured  party  may  have  a  right 
to  resort  to  the  public  for  satisfaction^  but  the  law  has  ever  held 
that  the  officer  himself,  not  exceeding  his  power  and  not  guilty 
of  oppression  or  bad  faith,  is  not  personally  liable:  TJie  Ocv- 
emor  and  Co.  etc.  t.  MsredUh,  4  T.  R.  794;  Sutton  v.  Clarke,  6 
Taunt.  29;  BouUon  v.  Crowther,  2  Bam.  &  Cress.  703;  Nevius, 
J.,  in  Sinnickson  v.  Johnson,  2  Harr.  (N.  J.)  150  [34  Am.  Dec, 
184 J;  Nevius,  J.,  in  Ten  Eyck  v.  Del,  (h  Bar,  Canal  Co.,  3  Id. 
203  [37  Am.  Dec.  233);  WUdon  v.  Mayor  etc.  of  New  York,  1 
Denio,  595  [43  Am.  Dec.  719];  The  Executors  of  Baddiff  y. 
The  Mayor  etc.  of  Brooklyn,  lately  decided  in  the  court  of  ap- 
peals of  New  York,  and  not  yet  regularly  reported,  4  N.  Y.  196 
[53Am.Dec.357J. 

In  the  case  in  New  York  last  cited.  Chief  Justice  Bronson, 
who  delivered  the  opinion  of  the  court,  remarked  that  it  would 
be  absurd  to  say  that  public  officers  may  be  liable  to  an  action 
for  what  they  have  done  under  lawful  authority  and  in  a  proper 
manner.  ' '  When  the  state,"  said  Justice  Nevius,  in  another  case, 
''  authorizes  an  act  to  be  done  exclusively  for  the  public  interest, 
and  appoints  an  agent  to  execute  that  act,  and  such  agent  shall 
act  within  the  scope  of  his  authority,  he  can  not  be  personally 
responsible  to  individuals  for  the  consequences  of  executing,  his 
commission.  Should  private  property  be  necessarily  and  un- 
avoidably injured,  taken  away,  or  destroyed,  by  the  execution  of 
such  trust,  without  any  compensation  provided  in  the  act  itself, 
the  remedy  can  only  be  by  contesting  the  constitutionality  of 
the  law  or  appealing  to  the  magnanimity  of  the  legislature:" 
Sinnickson  v.  Johnson,  2  Harr.  (N.  J.)  150  [34  Am.  Dec.  184). 
In  Ten  Eyck  v.  The  Del.  d;  Bar.  Canal  Co.,  3  Id.  203  [37  Am. 
Dec.  233],  the  same  judge  expressed  like  views,  and  held,  that 
in  case  of  public  agents,  the  remedy  can  'not  be  against  them, 
but  only  by  an  appeal  to  the  justice  of  the  legislature  that 
directed  the  act.  This  doctrine,  even  to  this  extent,  is  not 
without  the  support  of  other  high  authority.     Chancellor  Kent 
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Raid  that  it  is  not  to  be  understood  that  a  statute  assuming 
private  property  for  public  purposes  without  compensation  is 
absolutely  void,  so  as  to  render  all  persons  acting  in  execution 
of  it  trespassers.  Some  of  the  judicial  dicta  seem  to  go  that 
length,  but  others  do  not.  But  he  thought  the  reasonable  and 
practicable  construction  to  be,  that  the  statute  would  be  prima 
facie  good  and  binding,  and  sufficient  to  justify  acts  done  under 
it,  until  a  party  was  restrained  by  judicial  process  founded  on  the 
paramount  authority  of  the  constitution ;  2  Kent's  Com. ,  5th  ed. , 
340,  note.  Without  expressing  my  opinion  as  to  the  extent  or 
weight  of  this  doctiine,  though  it  seems  to  be  highly  reasonable, 
it  is  enough  for  the  decision  of  this  case  that  we  recognize  the 
well-settled  principle  that  public  officers,  acting  without  pri- 
vate emolument  in  a  matter  of  public  concern,  shall  not  be  per- 
sonally liable  for  the  consequential  iu  juries  arising  out  of  an  act 
done  by  them  under  lawful  authority  and  in  a  proper  manner. 

Under  the  New  York  statute,  the  defendant,  as  mayor,  was 
bound  by  duty  to  do  what,  according  to  the  advice  of  two  alder- 
men, was  necessary  to  prevent  the  spread  of  the  conflagration. 
The  act  which  constituted  them  judges  of  the  necessity  of  de- 
stroying the  buildings  made  them  judges  of  the  time  at  which 
the  act  of  destruction  became  necessary.  The  plea  avers  that 
the  buildings  were  destroyed  at  the  time  and  in  the  manner 
which  the  imminency  of  the  danger  demanded,  and  that  the  de- 
struction of  the  buildings  necessarily  involved  the  destruction 
of  the  goods,  the  buildings  being  destioyed  in  the  periormance 
of  a  duty  which,  as  a  public  officer,  the  defendant  was  bound 
to  tiDdertake.  The  destruction  of  the  goods  was  the  unavoidable 
consequence  of  the  destruction  of  the  buildings.  I  deem  it  clear 
that  the  defendant  ought  not  to  be  held  personally  responsible 
for  the  consequence  of  such  act  of  duty,  and  that  the  plea  seta 
up  a  sufficient  defense. 

The  second  special  plea  is  so  framed  as  to  set  up  a  justification 
arising  out  of  the  common-law  doctrine  of  necessity,  and  it  seeks 
no  aid  from  the  statute.  Itsetsi  out  that  there  was  a  fire  raging 
in  the  city  of  New  York,  which  threatened  destruction  to  a  large 
portion  of  the  city;  that  certain  buildings  were  peculiarly  ex- 
posed and  likely  to  take  fire,  and  communicate  fire  to  other 
buildings,  and  but  for  the  acts  of  the  defendant  would  hare 
taken  fire  and  communicated,  etc. ;  that  to  prevent  the  spread 
of  the  conflagration  and  the  destruction  of  a  large  portion  of  the 
city,  the  immediate  destruction  of  the  said  buildings  was  neees* 
saxy,  without  waiting  to  remove  the  goods  therein;  and  that  for 
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this  pnrpoee  ihe  defendant,  a  resident  citizen  and  owner  of 
▼alnable  buildings  in  the  city,  caused  the  said  buildings  to  be 
blown  up,  and  did  thereby  necessarily  and  onayoidably  destroy 
the  goods,  etc. 

The  plea  does  not  in  terms  aver  that  the  goods  were  the  canse 
of  alarm  and  danger,  and  therefore  the  immediate  object  of  de- 
struction, bat  that  necessity  required  the  immediate  destruction 
of  the  buildings,  without  waiting  to  Temore  the  goods,  which 
unaToidably  inyoWed  the  destruction  of  the  goods.  The  plea 
sets  up  that  the  buildings  and  the  goods  were  so  connected 
that  the  necessity  of  destroying  the  former  necessarily  inyolyed 
the  destruction  of  the  latter;  and  the  justification  is  made  to 
rest  upon  the  ground  that  the  right  to  destroy  the  buildings 
must  therefore  include  the  right  to  destroy  the  goods. 

If,  which  I  do  not  in  the  least  doubt,  there  can  be  an  impe- 
rious, overwhelming  necessity  of  instantly  destroying  bmldings, 
without  waiting  to  remove  the  goods  stored  therein,  in  order  to 
prevent  the  spread  of  fire,  I  suppose  this  to  be  the  mode  in 
which  that  necessily  must  be  pleaded,  the  goods  themselves  not 
being  the  cause  of  alarm  or  danger.  The  plea,  therefore,  does 
not  seem  to  be  obnoxious  to  the  objection  of  argumentativeness. 
It  is  proper,  however,  to  remark,  that  even  if  the  plea  were 
argumentative,  it  is  an  objection  in  point  of  form  only,  which 
can  not  be  raised  by  general  demurrer.  It  would  not  be  avail- 
able, therefore,  to  the  plaintiff  in  the  present  instance,  all  ob- 
jections to  mere  form  having  been  waived  by  pleading  over: 
Gould's  PI.  467,  468,  sec.  18. 

But  the  leading  objection  taken  to  this  plea  is,  that  it  does 
not  show  any  individual  or  personal  interest  in  the  defendant, 
nor  any  immediate  overwhelming  danger  to  him  or  his  prop- 
erty. It  is  urged,  that  to  make  a  valid  plea,  setting  up  the 
exerdse  of  the  right  of  necessity,  the  defendant  must  show  that 
his  own  property  was  in  imminent  danger,  and  that  the  de- 
struction was  for  the  purpose  of  preserving  it.  That  it  is  not 
enough  that  this  defendant  was  a  resident  citizen  of  New  York, 
owning  property  and  having  a  general  interest  in  the  safety  and 
welfare  of  the  city,  but  that  he  could  only  so  interpose  when 
the  act  became  absolutely  necessary  to  pre843rve  his  own  prop- 
erty from  immediate  destruction.  I  do  not  so  understand  the 
doctrine,  as  applied  to  that  branch  of  the  law  of  necessity  now 
in  question. 

Such  limited  view  was  certainly  not  taken  by  this  court  on 
the  former  review;  on  the  contrary,  the  language  used  in  the 
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leading  opinion  would  seem  to  lead  to  a  Tezy  different  condu** 
sion.  The  right  to  take  or  destroy  priyate  property  by  an  indi- 
Tidnal  in  self-defense,  or  for  the  protection  of  life,  Uberty,  or 
property,  was  said  to  be  a  private  and  not  a  pablie  or  official 
right.  It  was  said  that  it  might  be  exercised  by  a  single  indi- 
vidual for  his  own  personal  safety  or  security,  or  for  the  preser- 
vation of  his  own  property,  or  by  a  community  of  individuals, 
in  the  defense  of  their  common  safety  or  in  the  protection  of 
their  common  rights:  Male  v.  Lawrence,  1  Zab.  729  [47  Am. 
Dec.  190].  Again,  in  reply  to  the  argument  that  the  destruc- 
tion of  the  store  and  its  contents,  for  which  suit  was  brought, 
was  not  for  the  public  use  and  benefit,  in  the  sense  in  which 
those  terms  were  used  in  the  passage  referred  to,  and  therefore 
that  the  doctrine  of  eminent  domain  vras  not  applicable,  it  was 
said  the  position  would  be  true,  if  not  done  under  the  author- 
ity of  the  statute,  but  by  the  defendant  by  virtue  of  his  natural 
right,  and  in  defense  of  his  ovni  or  of  his  neighbor  s  property, 
or  by  a  number  of  individuals  to  prevent  a  common  calamity 
that  threatened  a  particular  street  or  district:  Id.  738.  The 
force  of  the  argument  here  depends  upon  the  doctrine  implied, 
if  not  directly  expressed,  that  an  individual  may,  in  the  exer- 
cise of  the  common-law  right  of  necessity,  take  and  destroy 
private  property,  not  only  in  defense  of  his  ovni  but  of  his 
neighbor's  property,  and  that  individuals  in  a  community  may 
so  act  to  prevent  a  general  calamity  to  that  community,  and  in 
protection  of  their  common  rights.  If  it  be  asked,  '*  Who  is 
my  neighbor,  for  whose  benefit  this  right  of  charity  and  kind- 
ness, as  well  as  of  necessity »  may  be  exercised?"  let  the  neces- 
sity itself,  for  which  it  is  intended  to  provide,  be  the  answer. 
But  the  passages  I  have  cited  have  been  referred  to,  not  so  much 
to  establish  the  view  which  it  seems  to  me  may  reasonably  be 
adduced  therefrom,  as  to  show  that  this  court  is  now  not  com- 
mitted, even  by  dicta,  to  the  more  limited  rule  contended  for 
by  the  plaintiff  in  error. 

The  common-law  doctrine  of  necessity  is  one  that  is  now  too 
firmly  established  to  be  drawn  in  question,  and  yet,  perhaps, 
necessarily  from  its  very  character,  it  seems  somewhat  undefined 
as  to  its  application  and  extent.  It  may,  by  the  way,  be  re- 
marked, that  it  is  not  less  unquestionable  as  an  established  doc- 
trine, because  its  origin,  so  far  as  regards  a  justification  at 
the  common  law,  is  only  to  be  found  in  the  illustrative  argu- 
ments of  the  older  authorities,  and  not  in  any  direct  adjudica- 
tion.    Its  exerdse  must  depend  upon  the  nature  and  degree  of 
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necessity  that  calls  the  right  into  action^  and  which  can  not  be 
determined  until  the  necessity  is  made  to  appear.  The  neces- 
sity must  be  immediate^  imperative,  and  in  some  cases  extreme 
and  oTerwhelming.  Mere  expediency  or  utility  will  not  suf- 
fice. The  doctrine  seems  to  arrange  itself  under  different  heads, 
to  which  somewhat  different  rules  will  be  applicable. 

The  conservation  of  life  is  one  of  the  occasions  which  will 
call  it  into  exercise,  of  which  the  necessity  of  self-preservation 
is  one  of  the  marked  and  striking  instances.  Self-preservation 
is  one  of  the  great  rules  of  our  being,  implanted  in  us  by  our 
creator,  and  recognized  under  this  doctrine  by  the  common  law. 
The  right  to  destroy  property,  or  even  life,  when  necessary  for 
self-preservation,  is  an  admitted  right.  Thus,  as  an  instance 
frequently  referred  to,  if  two  men  be  on  one  plank,  insufficient 
to  save  both,  and  one  be  thrust  off  and  drowned,  the  homicide 
is  excusable,  indeed  justifiable  through  imavoidable  necessity, 
upon  the  great  universal  principle  of  self-preservation,  which 
prompts  every  man  to  save  his  own  life  in  preference  to  that  of 
another,  when  one  must  inevitably  perish:  Noy's  Max.,  p.  32,  25. 
The  taking  of  viands  to  satisfy  urgent  hunger,  the  necessity  being 
made  to  appear,  this  is  no  felony  or  larceny.  So  a  jail  being  on 
fire  by  casualty,  and  the  prisoners  are  enabled  to  get  out,  this  is 
no  escape  nor  breaking  of  the  prison :  15  Vin.  Abr. ,  534,  Necessity. 

Again,  there  is  a  necessity  arising  out  of  the  act  of  God  or  of 
strangers,  as  of  public  enemies;  and  in  regard  to  this,  it  is  said 
one  man  may  justify  committing  the  private  injury  for  the  pub- 
lic good.  Instances  are  thus  put  in  an  old  authority.  In  time 
of  war  a  man  may  justify  making  fortifications  on  another's 
land  without  license;  also  a  man  may  justify  pulling  down  a 
house  on  fire  for  the  safety  of  the  neighboring  houses;  for  these 
are  cases  of  the  common  weal:  Maleverer  v.  Spinkey  1  Dyer,  36b, 
See  also  the  Saltpeter  Case,  12  Co.  13;  Mouse's  Case,  Id.  63,  etc. 
The  ground  on  which  this  necessity  rests,  it  is  seen,  is  placed 
on  the  principle,  not  of  mere  individual  necessity,  but  of  the 
public  good.  The  right  may,  as  in  the  former  class,  be  a 
private,  and  not  a  public  or  official,  right;  it  may  be  one  that 
appertains  to  individuals,  and  not  to  the  state.  But  still  the 
older  authorities  to  which  I  have  referred,  and  which  are  gen- 
erally cited  for  the  doctrine,  place  it,  in  these  instances,  not  on 
the  ground  of  the  individual  advantage  of  the  actor,  but  of  the 
common  weal,  in  order  to  save  the  city.  The  case  of  pulling 
down  a  house  in  time  of  fire  is  given  as  an  act  done  for  the 
public  good. 
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That  branch  of  the  doctrine  to  which  I  now  refer  is^  of  course, 
to  be  distingaished  from  that  mere  appropriation  for  public 
utility  under  a  general  state,  necessity,  and  which  comes  within 
the  doctrine  of  the  eminent  domain.  They  are  both  spoken  of 
sometimes  as  grounded  on  necessity,  and  they  doubtless  are  so. 
But  the  latter  stands  strongly  distinguished  from  the  urgent 
necessity  which,  for  immediate  preservation,  imperatiTcly  de- 
mands immediate  action.  His  case  who  should  throw  up 
trenches  on  his  neighbor's  land  for  the  protection  of  a  town  from 
an  immediate  hostile  attack,  as  regards  his  justification,  would 
certainly  stand  on  a  very  different  footing  from  one  who,  under 
the  authority  of  law,  should  do  the  same  act  in  order  to  guard 
the  town  from  prospective  and  merely  possible  future  harm. 
The  one  might  be  a  private  and  unofficial  act  to  protect  the 
community,  of  which  he  was  a  part,  from  urgent  danger;  an 
act  which  might  be  justified  under  the  doctrine  of  necessity, 
which,  for  the  common  weal,  every  man  may  do  without  an 
action.  It  is  not  necessary  for  my  purpose  to  intimate  any 
opinion  as  to  whether,  in  the  last  case,  the  individual  would  or 
would  not  be  personally  responsible,  but  certainly  the  sufferer 
would  come  vnthin  the  constitutional  provision.  -  The  distinc- 
tion between  the  cases  when  the  act  was  done  under  the  pressure 
of  threatening  danger  which  it  was  necessary  to  avert,  and  when 
taken  for  the  benefit  of  the  public  under  a  grant  of  power,  was 
well  put  by  Chief  Justice  Nelson,  in  one  of  the  New  York  fire 
cases  arising  under  the  statute  so  frequently  referred  to.  "  The 
one,"  he  says,  **  presents  a  question  of  responsibility  by  a  citi- 
zen acting  under  the  influence  of  an  overruling  necessity,  solely 
for  the  public  good,  the  decision  turning  not  so  much  upon  the 
want  of  merit  in  the  claim  for  redress,  as  upon  the  injustice  of 
making  the  defendant  liable,  who  had  thus  acted  for  the  benefit 
of  the  public.  The  other,  the  case  upon  the  statute,  is  a  ques- 
tion between  the  sufferer  and  the  city  for  whose  benefit  his 
property  has  been  sacrificed,  when  the  authorities  of  the  city 
are  empowered  to  determine  at  discretion  when  and  under  what 
circumstances  it  shall  be  thus  sacrificed:"  The  Mayor  of  New 
York  V.  Lord,  17  Wend.  290,  291.  "  I  entertain  no  doubt," 
says  Justice  Bronson,  in  the  same  case,  '*  that  in  a  case  of  ne- 
cessity, to  prevent  the  spreading  of  a  fire,  magistrates  or  indi- 
viduals may  destroy  private  property  without  subjecting  them- 
selves to  an  action  for  damages.  This  is  only  one  of  the  many 
cases  where  the  maxim  applies,  Scduapopuli  suprema  lex:**  Id.  297. 
Chancellor  Kent  places  the  rule  on  the  same  ground,  and  says 
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it  is  lawful  to  raze  houses  to  the  ground  in  order  to  prevent  the 
spread  of  a  conflagration,  because  it  is  a  case  of  urgent  neces- 
sity, in  which  the  rights  of  prox>erty  must  be  made  subservient 
to  the  public  welfare:  2  Kent's  Com.  838. 

I  have  cited  these  authorities  to  show  that  a  distinction  must 
be  made  between  the  different  branches  of  the  law  of  necessity. 
The  distinction  must  now  be  apparent  between  that  overwhelm- 
ing necessity  which  will  justify  one  in  the  destruction  of  the 
person  and  property  of  another,  and  when  the  right  is  solely  for 
the  advantage  of  the  actor,  and  that  necessity  which  arises  from 
the  danger  of  conflagration  in  a  great  city,  or  other  analogous 
instances,  and  which  rests  for  its  exercise  upon  the  subservience 
of  private  rights  to  the  public  good.  It  may  well  be  that  a  per- 
son shall  not  justify  the  destruction  of  another  in  order  to  save 
a  stranger.  An  assault  is  only  justifiable  when  committed  in 
the  defense  of  one's  self,  or  of  those  who  stand  in  some  near 
and  dear  relation  to  the  actor.  The  necessity  of  self-preserva- 
tion, which  is  for  the  advantage  of  the  actor,  can  have  no  wider 
foundation.  The  right  being  a  personal  one,  it  is  reasonable  to 
suppose  that  it  can  be  exercised  only  by  the  party  in  danger  for 
his  own  benefit,  or,  as  would  seem  to  be  a  reasonable  conclu- 
sion, for  the  safety  of  husband  or  wife,  parent  or  child.  But 
can  the  same  rule  apply  to  the  efforts  which  must  so  frequently 
be  made  to  save  a  city  from  fire,  and  which  rests  upon  a  less 
restricted  principle  ?  There  can  certainly  be  no  such  limitation 
of  the  right  as  is  inconsistent  with  the  reason  of  the  law  and  the 
object  to  be  obtained  by  its  exercise.  In  vain  would  the  call  be 
made  on  firemen  and  others  to  stay  the  progress  of  the  flames, 
if  the  imminent  danger  of  one's  own  property  could  be  the 
only  justification  of  any  necessary  act  of  destruction  in  order 
to  effect  that  object.  If  a  man's  own  property  must  first  be  in 
imminent  peril,  there  would  be  an  end  to  all  efficient  efforts  to 
stay  the  progress  of  a  conflagration.  I  have  no  doubt  the  rule 
is  otherwise.     I  think  the  second  special  plea  is  a  pood  plea. 

The  replications  I  consider  to  be  clearly  bad.  To  both  pleas 
they  set  up  new  facts,  and  in  both  cases  they  tender  a  traverse 
upon  facts  not  set  up  or  denied  by  the  pleas.  Looking,  how- 
ever, at  the  main  point,  which  it  is  urged  is  presented  by  these 
replications,  that  the  immediate  destruction  of  the  goods  was 
not  necessary,  such  defense  is  not  sat  up  in  the  pleas.  The 
pleas  ore,  in  the  one,  that  the  buildings  were  lawfully,  and  in 
the  other,  that  they  were  necessarily,  destroyed  in  order  to  stop 
the  progress  of  a  conflagration,  and  that  the  destruction  of  the 
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goods  was  the  nnayoidable  and  ineritable  conseqiienoey  there 
not  being  time  to  remove  them.  The  lawfulness  or  the  neces- 
sily  to  destroy  the  buildings  shoold  have  been  denied  by  a 
special  traverse  of  some  material  fact  upon  wliich  he  relied  to 
show  that  the  buildings  were  so  destroyed,  or  by  setting  up  in 
the  replication  that  the  goods  might  have  been  removed.  An 
issue  upon  either  of  these  points,  if  decided  in  favor  of  the 
plaintiff,  would  be  fatal  to  the  defense.  If  the  pleas  are  good, 
which  I  take  them  to  be,  the  replications  are  bad. 

I  am  of  the  opinion  that  the  judgment  below  should  be 
affirmed. 

Bamdolph,  J.,  delivered  a  concurring  opinion. 

For  affirmance,  Bamdolph  and  Gabpbmtbb,  Justices,  and  Oomr 

XBLISON,  YALEHnMB,  WlLLS,  BiBLBT,  and  POBTEB,  JudgSS.    , 

For  reversal,  Halsted,  Chancellor,  and  Sghexok,  Judge. 

CoxsTBUcnoN  07  Statutb  bt  Ck>nBi«  of  State  Enactiko  It,  Followvd 
BLBiWHZRit  Caae  v.  Chukman,  89  Am.  Deo.  47,  and  note  colleottng  prior 
cmm;  bat  tee  Hciie  ▼.  Lawrence^  47  Id.  190,  ^liere  the  principal  case,  m  it 
fint  cune  before  the  court  of  errors  and  appeals  of  New  Jersey,  is  reported. 
The  principal  case  has  been  cited  on  this  pi-opo8itLun  in  Blcu:h  v.  Delcnoam 
S  narUan  Canal  Co.,  22  K.  J.  £q.  422;  Bloodgovd  v.  Gnucy,  31  Ala.  589. 

Pusuo  Ottioibs,  when  Pebsonallt  Liable  yuu  Acts  Done  bt  Them, 
IN  General:  See  WiUon  v.  Maiyor  etc  of  New  York,  43  Am.  Dec.  719,  and 
note;  TeaU  v.  FdUm,  49  Id.  352;  Stewart  v.  Southard,  Id.  463;  Town  Covn- 
eU  qf  Akron  v.  MeComb,  51  Id.  453;  Bochesta*  White  Lead  Co.  v.  City  cf 
Roeheater,  53  Id.  316,  and  note;  and  in  particular  when  the  office  is  judicial 
or  judicial  and  discretionary  in  its  nature:  See  Stone  v.  Oraves,  40  Id.  131; 
WUeon  V.  Mayor  etc.  qf  New  York,  43  Id.  719;  PraU  v.  Gardner,  48  Id.  652, 
and  notes  to  the  various  cases.  A  person  is  not  liable  as  a  wrong-doer  when 
an  act  authorized  by  the  legislature  is  done  by  him,  the  necessary  and  natural 
consequence  of  which  is  to  damage  another's  property:  Aldrich  v.  Cheshire 
B,  B.,  53  Id.  212,  and  note. 

LiABiLiTT  roB  Consequential  Injubibs  tbbouoh  Wobk  Authorized  . 
BT  Law:  See  Rochester  WhUe  Lead  Co.  v.  CUy  ^  Bochater,  53  Am.  Dec. 
816;  Badd\ff'7.  Mayer  etc  qf  BrooUyn,  Id.  357,  and  notes  to  these  coses. 

Private  Propebtt  when  mat  be  Dbstrotsd  bt  Municipal  Corpora- 
tions OR  Individuals:  See  Hale  ▼.  Lawrence,  47  Am.  Dec.  190— the  prin« 
cipal  case  as  it  formerly  came  before  the  court — and  the  note  thereto;  Bishop 
T.  Mayor  etc  of  Macon,  50  Id.  400;  and  see  Noyes  v.  Shepherd,  Id.  625.  The 
principal  case  was  cited  in  Harrison  v.  Wisdom,  7  Heisk.  114,  to  the  point 
that  private  property  may  be  destroyed  in  a  case  of  overruling  public  necessity; 
it  is  the  exerdse  of  a  natural  right  belonging  to  every  individual,  not  con- 
f erred  by  law,  but  tacitly  exempted  from  human  codes;  but  the  ground  of  ex- 
emption from  liability  is  that  of  necessity,  and  if  property  be  destroyed 
without  any  apparent  and  reasonable  necessity,  the  doers  of  the  act  will  be 
held  responsible:  Field  v.  City  qf  Des  Moines,  30  Iowa,  578;  the  destruotioa 
An.  Dso.  Vol.  LVn— 38 
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of  property  under  eoeh  oinmiiisteiioee  is  not  the  ezeroiM  of  the  right  of  emi* 
nent  domain:  Id.  077. 

Ths  pbincipal  cask  was  also  oxtkd  in  SadUr  y.  Langhant,  34  Ala.  33% 
to  the  point  that  bo  far  as  statutes  assume  to  give  authority  to  lay  out  private 
roads  over  the  lands  of  another  without  his  consent,  they  are  unconstitutional; 
and  in  Wetter  v.  Snotfer,  42  N.  J.  L.  344,  the  series  of  cases— ilnierioan  Prini 
Works  V.  Lawrence^  1  Zab.  248,  in  the  supreme  court  of  New  Jersey,  Hale 
V.  Lawrence,  47  Am.  Deo.  190,  and  the  principal  case,  in  the  court  of  appeals^ 
were  reierred  to  as  elaborately  discussing  the  question  whether  the  destmo- 
tion  of  private  property  for  puUio  purposes  is  a  taking  for  publio  use  within 
the  meaning  of  the  ooostitatiooai  prohililioii  of  such  taking  wlthoat  oom- 
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Field  t;.  Matob  eto.  of  New  Tobk. 

(•  ttmw  ToBX  (3  BsLDBi),  179.] 
AflnovmcNT  of  Duiakd  to  Gbow  Dux  in  Future;  here,  of  money  to  be 

eemed  by  performenoe  of  a  contract  for  work  and  materiala,  thoogh  it 

can  not  operate  immediately,  beoomee  operative  in  equity  when  the  enb- 

jeot-matter  beoomee  existent  or  due. 
AaaoHMXzrrs  ov  Comtingsnt  Intkrists  and  ExpicrATioiffl,  and  of  things 

baring  no  preeent  actual  existence,  but  resting  in  possibility  only,  are 

▼alid  in  equity  if  fairly  made  and  not  q;>posed  to  any  rule  of  publie 

policy. 
Bill  nr  Equitt  mat  bx  Maintahtbd  bt  Absiokxb  op  Past  only  of  a 

demand,  especially  where  there  have  been  other  assignments  of  other 

parts  of  the  same  demand  to  other  persons. 
KofTici  TO  Comttbollxb  op  Citt  of  Kkw  York,  of  a  demand  against  the 

city,  is  notice  to  the  corporation. 
Dxrurax  not  Set  up  in  Answxr  is  op  No  Avaiu 

Apfbal  from  a  Judgment  of  the  sapreme  court  xerersing  a 
Tiee-ohancellor^B  decree.  The  suit  was  a  bill  in  equity  for  an 
accounting,  filed  by  Gyrus  W.  Field  against  the  corporation  of 
the  city  of  New  York  and  Jared  W.  Bell.  It  alleged  that  Bell 
had  some  time  previously  made  an  assignment  to  one  Churead, 
of  all  bills  that  might  become  due  to  him  for  job  printing, 
paper,  or  stationery  done  or  furnished  the  corporation,  to  the 
amount  of  one  thousand  five  hundred  dollars,  etc.;  that  Oar- 
read  had  assigned  his  interest  to  the  complainant;  that  com- 
plainant had  given  notice  to  the  city  comptroller  of  the  assign- 
ment; that  Bell  had  since  done  printing  for  the  corporation,  for 
^diich  money  had  become  due  to  him  from  the  city,  with  other 
&et8  usual  and  proper  in  a  bill  for  an  accounting;  and  it  prayed 
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that  on  aocoant  might  be  taken  and  the  dtj  might  be  decreed 
to  pay  to  complainant  whatever  sums  (to  the  extent  of  one  thou* 
sand  five  hundred  doUars)  might  be  found  to  have  been  earned  by 
Bell.  Other  details  are  stated  in  the  opinion.  The  defendant 
answered  and  the  cause  was  heard  before  the  assistant  vioe-chan- 
cellor  on  pleadings  and  proofs;  bat  he  dismissed  the  biU,  holding, 
in  an  opinion  not  reported,  that  the  assignment  was  good  as  a 
transfer  of  a  possible  right,  but  could  not  be  enforced  in  equity 
unless  some  additional  ground  of  equitable  juriadict}«>n  were  al- 
leged; also  that  notice  to  the  comptroller  was  not  notice  to  the 
city.  The  supreme  court  reversed  this  decree,  and  ordered  an 
accounting;  and  on  the  coming  in  of  the  report,  decreed  that 
the  city  shoved  pay  one  thousand  five  hundred  dollars,  with  in- 
terest, to  the  complainant.  From  this  decree  the  present  ap- 
peal was  taken. 

A.  J.  WUlard^  for  the  appellants,  the  oiigr. 

Lorermo  B.  Shepard,  for  appellant  Bell. 

Stephen  J.  Fidd,  attorney,  and  David  Dudley  Rdd^  of  eoim* 

sel,  for  the  respondent. 

By  Court,  Welles,  J.  By  the  assignment  from  Bell  to  Gktf^ 
read,  of  March  14, 1842,  it  was  intended  to  transfer  to  and  vest 
in  the  latter  the  right  and  interest  of  the  former  in  and  to  all 
the  bills  which  might  thereafter  become  due  to  him,  from  the 
corporation  of  the  city  of  New  York,  for  job  printing,  paper,  or 
stationery  done  or  furnished  by  Bell,  either  before  or  after  the 
date  of  the  assignment,  to  the  amount  of  one  thousand  five 
hundred  dollars;  subject  to  the  two  prior  assignments  to  Lloyd 
&  Hopkins  and  to  Coit.  By  the  assignment  from  Oarread  to 
the  respondent  of  April  28th,  and  the  release  from  the  former 
to  the  latter  of  December  27,  1842,  the  latter  acquired  all  the 
right  and  interest  of  the  former  in  the  first  assignment. 

The  case  shows  that  at  the  time  of  the  commenoemei^t  of  the 
suit  in  the  court  of  chancery,  bills  of  the  description  mentioned 
had  become  due  from  the  corporation  to  Bell  to  an  amount  more 
than  sufficient  to  satisfy  all  three  of  the  assignments. 

These  bills  appear  to  have  accrued,  and  most  of  the  services 
and  materials  upon  which  they  arose  appear  to  have  been  ren- 
dered and  delivered,  after  the  date  of  the  assignment  from  Bell 
to  Garread. 

One  of  the  questions  presented  by  this  appeal  is,  whether  the 
court  of  chancery  had  jurisdiction  to  decree  payment  by  the 
corporation  of  the  city  of  New  York,  to  the  respondent,  of  his 
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claim.  That  it  had  Bach  jnzisdiction  seems  to  be  in  accordanoe 
with  reason  and  the  theoiy  of  equity  joiisprndence. 

1.  The  assignment  of  Bell  to  OaneEbd  was  valid  and  operatiTe 
as  an  agreement,  by  which  Ghurread  and  his  assigns  became 
entitled  to  receive  payment  of  the  bills  in  question  when  the 
same  should  become  due,  to  the  amount  indicated  in  the  assign- 
ment, subject  to  the  two  prior  assignments.  It  did  not  operate 
as  an  assignment  in  prcesenii  of  the  choees  in  action,  because 
they  were  not  in  existence,  but  remained  in  possibility  merely — 
a  possibility,  however,  which  the  parties  to  the  agreement  ex* 
pected  would,  and  which  afterwards  did  in  fiict,  ripen  into  an 
actual  reality;  upon  which,  by  force  of  the  agreement,  an 
equitable  title  to  the  benefit  of  the  bills  thus  mature  and  due 
became  vested  in  the  respondent  as  assignee  of  Garread:  Story's 
Eq.  Jur.,  sees.  1040,  1040b,  1055;  MUchell  v.  Winshw,  2  Stoiy, 
630;  Langton  v.  HorUm,  1  Hare,  549. 

It  is  contended  by  the  counsel  for  the  appellants  that  the  assign* 
ment  of  Bell  to  Oarread  did  not  pass  any  interest  which  was  t&e 
subject  of  an  assignment,  for  the  reason  that  there  was  no  con- 
tract at  the  time  between  Bell  and  the  corporation  of  the  city, 
by  which  the  latter  was  under  any  binding  obligation  to  furnish 
the  former  with  job  printing,  or  to  purchase  of  him  paper  Or 
stationery;  and  that  therefore  the  interest  was  of  too  uncertain 
and  fleeting  a  character  to  pass  by  assignment.  There  was  in- 
deed no  present,  actual,  potential  existence  of  the  thing  to 
which  the  assignment  or  grant  related,  and  therefore  it  could 
not  and  did  not  operate  eo  insianti  to  pass  the  claim  which  was 
expected  thereafter  to  accrue  to  Bell  against  the  corporation; 
but  it  did  nevertheless  create  an  equity,  which  would  seize  upon 
those  claims  as  they  should  arise,  and  would  continue  so  to 
operate  until  the  object  of  the  agreement  was  accomplished. 
On  this  principle,  an  assignment  of  freight  to  be  earned  in  fu- 
ture will  be  upheld,  and  enforced  against  the  party  from  whom 
it  becomes  due.  Story's  Eq.  Jur.,  sec.  1055,  and  authorities 
there  cited;  Langion  v.  Horton,  and  MUchetL  v.  Winshw,  ftupra; 
Story  on  Bailments,  sec.  294.  Whatever  doubts  may  have  ex- 
isted heretofore  on  this  subject,  the  better  opinion  I  think 
now  is,  that  courts  of  equity  will  support  assignments,  not  only 
of  choses  in  action,  but  of  contingent  interests  and  expectations, 
and  of  things  which  have  no  present  actual  existence,  but  rest  in 
possibility  only,  provided  the  agreements  are  fairly  entered 
into,  and  it  would  not  be  against  public  policy  to  uphold  them. 
Authorities  may  be  found  which  seem  to  incline  the  other  way. 
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but  which  upon  examination  will  be  found  to  ha^e  been  OTer* 
ruled,  or  to  have  turned  upon  the  question  of  public  policy. 

2.  A  bill  in  equity  was  the  proper  remedy  for  the  respondent 
in  this  case  for  the  following  reasons:  1.  The  nature  of  the 
claim  is  one  peculiarly  of  equitable  cognizance.  It  was  an 
equity  only  in  relation  to  things  not  yet  in  possession,  or  in 
being,  in  the  nature  of  a  lien,  which  must  be  enforced  through 
judicial  process  before  it  could  be  enjoyed,  and  must  therefore 
of  necessity  be  adjudicated  in  a  court  of  equity.  If  the  claims 
of  Bell  against  the  city  had  accrued  and  been  in  being  at  the 
time  of  the  assignment,  and  the  assignment  had  been  of  any 
specific  entire  claim,  and  perhaps  if  it  had  been  of  all  claims 
then  due  from  the  city  to  Bell,  the  remedy  of  Garread,  his  as- 
signee, might,  and  perhaps  in  general  must,  have  been  at  law. 
But  all  the  cases  where  the  contract  has  been  in  relation  to 
things  not  in  existence  at  the  time,  and  which  were  in  expec- 
tancy and  possibility  merely,  show  that  their  adjudication 
belongs  exclusively  to  a  court  of  equity.  2.  But  it  seems  to  me 
that  in  this  case,  independenUy  of  the  preceding  considerations, 
there  were  insuperable  difficulties  in  the  way  of  sustaining  an 
action  at  law.  Such  action  must  necessarily  have  been  brought 
in  the  name  of  Bell,  who  had  no  interest  until  after  all  three  of 
the  assignments  should  be  satisfied,  of  which  the  one  to  Garread 
was  the  last  in  the  order  of  time,  and  was  not  to  be  satisfied 
until  the  others  were  provided  for.  I  am  aware  that  as  a  gen- 
eral rule  the  assignee  of  a  chose  in  action  may  use  the  name  of 
the  assignor  in  an  action  at  law  to  recover  the  amount.  But  it 
seems  to  me  that  the  rule  should  be  confined  to  cases  where  the 
whole  of  an  entire  demand  is  assigned  to  one  person  or  party. 
Suppose  A.  has  an  entire  demand  of  one  thousand  dollars 
against  B.,  and  assigns  to  G.  one  hundred  dollars,  to  D.  one 
hundred  dollars,  and  to  E.  one  hundred  dollars,  out  of  the  one 
thousand  dollars.  Which  of  the  three  assignees  shall  institute 
an  action  against  the  debtor?  Suppose  we  say  C.  shall  have 
the  right,  how  much  shall  he  recover?  Shall  it  be  the  one 
thousand  dollars  ?  Clearly  it  must  be  that,  or  the  residue  will 
be  gone,  because  the  demand  can  not  be  split,  and  several  ac- 
tions sustained  for  the  several  parts  assigned.  But  C.  has  no 
right  nor  is  he  bound  to  litigate  in  relation  to  the  parts  assigned 
to  D.  and  E.,  or  that  part  not  assigned  at  all.  Here  would  be 
four  parties,  having  separate  and  distinct  interests,  one  having 
as  good  right  to  commence  an  action,  to  discontinue  it,  and  to 
direct  in  relation  to  it  as  the  other;  and  in  case  of  disagreement^ 
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who  is  to  decide?  In  the  case  at  bar,  the  plaintiff  had  no  right 
to  sue  in  Bell's  name  for  what  was  to  be  paid  under  the  two 
first  assignments,  nor  for  what  would  be  going  to  Bell  after  all 
three  were  paid;  and  he  could  not  carve  out  just  one.  thousand 
five  hundred  dollars  and  the  interest  upon  it,  from  the  demands 
due  from  the  ciiy  to  Bell,  without  splitting  entire  demands, 
which  can  not  be  done:  Smiih  t.  Jones ^  15  Johns.  229;  Ouemsey 
V.  Carver f  8  Wend.  492  [24  Am.  Dec.  60];  Stevens  v.  Lockwood, 
13  Id.  644  [28  Am.  Dec.  492];  Story's  Eq.  Jur.,  sec.  1250. 

3.  Notice  of  the  respondent's  rights  was  given  to  the  comp- 
troller of  the  city  of  New  York  before  any  payments  were  made 
by  the  city,  of  tiie  bills  in  question;  and  the  counsel  for  the 
aity  claim  that  the  bills  in  question  have  all  been  paid  either  to 
Bell  or  to  persons  to  whom  he  assigned  them,  other  than  the 
plaintiff;  and  insists  that  the  corporation  should  be  protected 
in  such  paym^its,  on  the  ground  that  the  notice  to  the  comp- 
troller was  not  notice  to  the  coix>oration.  To  this  the  counsel 
for  the  respondent  answers — ^1.  That  no  such  defense  is  taken  in 
the  answer  put  in  by  the  corporation;  and  2.  That  the  notice 
to  the  comptroller  was  good  notice  to  the  city.  Both  these 
grounds,  I  think,  are  good,  and  either  forms  a  sufficient  answer 
to  the  position  assumed  by  the  counsel  for  the  city:  1.  Payment 
of  the  claims  to  any  one  was  not  alleged  in  the  answer;  it  was 
a  distinct,  independent  ground  of  defense,  and  should  have  been 
fiet  up.  2.  But  if  othervTise,  the  notice  to  the  comptroller  v^as 
sufficient. 

The  twenty-second  section  of  the  act  to  amend  the  charter  of 
the  city  of  New  York,  Sess.  Laws  of  1850,  c.  122,  provided  that 
the  executive  business  of  the  corporation  should  thereafter  be 
performed  by  distinct  departments,  which  it  should  be  the  duty 
of  the  common  council  to  organize  and  appoint  for  that  pur- 
pose. On  the  fourteenth  of  May,  1849,  the  common  council 
passed  on  ordinance  entitled  an  "  ordinance  concerning  the  de- 
partment of  finance."  By  section  1  of  title  1  of  that  ordinance 
it  is  provided  that ''  there  shall  continue  to  be  an  executive  de- 
partment under  the  denomination  of  *  the  department  of  finance.' " 
By  section  4  of  the  same  title  the  **  chief  officer  of  the  department 
shall  be  called  *  the  comptroller  of  the  city  of  New  York,'  and 
shall  have  the  superintendence  of  the  same."  Section  4  of  title 
2  defines  the  duty  of  the  comptroller.  By  subdivision  6  of 
that  section  he  is  "  to  superintend  all  officers  of  the  corporation 
who  shall  receive  or  disburse  the  public  moneys  of  the  city,  or 
who  are  charged  with  the  management  or  custody  of  its  funds.'* 
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By  other  provisionB  of  the  ordinance,  the  oomptroUer  is  to  settle 
and  adjust  all  claims  and  demands  whatsoerer  by  or  against  the 
corporation:  Tit.  1,  sec.  8;  all  warrants  on  the  treasury  are  to 
be  signed  by  him,  etc. :  Sec.  6;  he  is  to  countersign  bonds,  etc : 
Sec.  8;  to  examine,  audit,  adjust,  and  settle  all  accounts  in  which 
the  corporation  is  concerned,  etc. :  Tit.  2,  sec.  4,  sub.  8;  to  draw 
and  sign  warrants  on  the  chamberlain  for  moneys,  etc. :  SubdL  9 
of  last  section. 

The  notice  of  the  respondent's  claims  in  this  case,  as  appears 
from  the  evidence,  was  served  upon  the  comptroller  while  in 
his  office,  engaged  in  the  duties  thereof,  and  was  beyond  all 
doubt  sufficient:  Angel  &  Ames  on  Coporations,  247. 

Upon  all  the  points  raised  upon  the  argument,  therefore,  I  am 
of  the  opinion  that  the  judgment  of  the  supreme  court  ought 
to  be  affirmed. 

JswBTT,  J.,  did  not  hear  the  argument,  and  Watsok,  J.,  gave 
no  opinion. 

Judgment  affirmed.  

AasiQvuKxn  or  Dehavd  to  Bboomx  Dus,  Vjoxsan  or:  See  PoyiM  ▼. 
Ma^or  etc,  qf  MobiU,  37  Am.  Deo.  744;  BraehUr.  Slake,  41  Id.  442,  and 
note.  That  an  uaignment  of  money  to  beoome  dne  npon  performanoe  of  an 
eziBting  ooutraot  is  valid  in  equity  ia  held,  dting  the  principal  case,  in  £f<u- 
§k  v.  Ood is  with  U§  Congregation,  36  Cal.  388;  Hall  v.  Btfffalo,2Ahh.  App. 
Deo.  807;  S.  C,  1  Keyes,  199;  Power  v.  Alger,  13  Abb.  Pn  475,  note,  per  Hoge- 
boom,  J.,  dinenting;  BiUinge  v.  O'Brien,  14  Abb.  Pr.,  N.  S.,  246;  S.  C,  45 
How.  Pr.  400;  Devlin  v.  Mayor  etc.  cfNew  York,  50  Id.  1, 9;  a  C,  63  K.  T. 
15;  Oreene  v.  Bartholomew,  34  Ind.  235, 238;  Bu^  v.  Bindley,  91  Pa.  St.  299; 
Firet  National  Bank  v.  Kimberlande,  16  W.  Va.  592.  Thus  an  assignment  of 
money  to  become  due  under  a  city  contract  is  good:  HeUl  v.  Buffalo,  2  Abb. 
App.  Dec.  307;  S.  C,  1  Keyes,  199;  DeviUn  v.  Mayor eU.  cfNew  Torh 50  How. 
Pr.  1,  9;  8.  G.  63  N.  Y.  15.  So,  generally,  an  assignment  of  unearned  com- 
pensation or  wages  under  an  existing  private  contract:  Greene  v.  Bartholemew, 
34  Ind.  235,  238;  BiUinge  v.  O'Brien,  14  Abb.  Pr.,  N.  S.,  246;  S.  C,  45  How. 
Pr.  400.  But  in  the  latter  case  it  is  held  that  an  assignment  of  the  unearned 
salary  of  a  public  officer  is  not  valid,  on  grounds  of  public  policy.  But  in 
Thurston  v.  Faimum,  9  Hun,  585,  and  People  v.  Dayton,  50  How.  Pr.  143, 
149,  it  is  decided  that  an  assignment  of  unearned  fees  of  a  justice  or  other 
public  officer  is  valid.  And  the  general  rule  is  that  equity  will  uphold  as- 
signments, not  only  of  choees  in  action,  but  of  contingent  interests  and  ex- 
pectancies, and  things  having  no  present  actual  existence,  but  resting  in 
possibility,  if  fairly  made  and  not  against  public  policy,  and  agreements  for 
such  interests  will  take  effect  as  assignments,  when  the  subjects  assigned  have 
ceased  to  rest  in  possibility  and  have  ripened  into  reality:  Pierce  v,  Bobinson, 
13  CaL  123;  Bibend  v.  Liverpool  etc,  Ins.  Co.,  30  Id.  86;  Ely  v.  Cook,  9  Abb. 
Pr.  376;  S.  C,  2  Hilt  418;  Stover  v.  Eycleshimer,  4  Abb.  App.  Dec  309,  312; 
8.  C,  3  Keyes,  622;  S.  C.  in  supreme  court,  46  Barb.  84,  91;  Seymour  v.  Co- 
nofulai^tta  ete.  iZ.  £.  Cb.,  25  Barb.  284, 306;  a  C.,  14  How.  Pr.  531«  539}  If  ood 
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T.  Letter,  29  Burb.  145»  154;  Umtm  Mfg.  Co.  ▼.  LauHdmnf,  41  K.  Y.  874, 
per  Groyer,  J.,  dissenting;  Baei  Levoitbvrg  etc  Co.  ▼.  Mareh,  91  Pa.  St.  99; 
Permock  t.  Coe,  23  Hovr.  130;  i>ttfiAam  v.  Perti  efc.  i?.  Co.,  1  WalL 
268;  EUeU  r.  Bvtt,  I  Woods,  214^  218.  Thus  an  assignment  of  the  proceeds 
of  fatore  expected  sales  of  goods  is  valid  in  equity:  Eaet  Lemubwrg  etc.  Co.  v. 
Marek,  91  F^  St  99.  So  an  assignment  of  a  patent  not  yet  issued:  Ooodyear 
V.  Day,  6  Daer,  161.  So  an  assignment  of  costs  not  yet  accrued  in  a  pending 
suit:  Ely  v.  Cooii^  9  Abb.  Pr.  377;  S.  0.,  2  Hilt.  418.  So  an  assignment  of  a 
right  to  insurance  money  under  a  policy  before  a  loss  has  happened:  Bibend 
r.  Liverpool  etc  In$.  Co.,  30  CaL  86;  Bergaonv.  BuUden^Ina.  Co.,  38  Id.  541, 
545.  So  an  assignment  by  a  prospective  heir  of  an  anticipated  interest  in  the 
estate  of  a  living  ancestor:  Stoffer  v.  EycUehimer,  46  Barb.  84,  91;  S.  C.  in 
court  of  appeals,  4  Abb.  App.  Dec  309,  312;  3  Keyes,  622.  See  generally, 
as  to  sales  and  conveyances  of  expectancies,  the  note  to  TruU  v.  EaMman,  37 
Am.  Dec  128.  So  an  assignment  of  an  equitable  remainder  is  good  in  equity: 
Wood  V.  dicUher,  38  Barb.  482.  So  a  mortgage  of  wood  to  be  cut  or  of  crops 
to  be  raised  is  held  valid  in  equity,  in  EOett  v.  BmU,  1  Woods,  214,  218; 
Wood  V.  Letter,  29  Barb.  145,  154.  Or  a  mortgage  of  a  railroad  '*  to  be  con- 
structed.*" Dunham  y.  Peru  etc  R.  Co.,  1  WalL  268;  Seymours.  Canandaigua 
etc  B.  B.  Co.,  25  Barb.  284, 306;  S.  C,  14  How.  Pr.  531,  539.  See  further,  as 
to  mortgages  of  after-acquired  property,  dioody  v.  Wright,  46  Am.  Dec  712. 

AsnoNMKNT  OF  Pabt  OF  Entibb  Dkmamd,  VALiDirr  OF:  See  Palmer  ▼• 
Merrill,  52  Am.  Dec.  782;  QaUmger  v.  Pomeroy,  54  Id.  496,  and  notes.  That 
such  an  sssignment  though  void  in  law  is  valid  in  equity  is  a  point  on  which 
the  principal  case  is  cited  with  approval  in  Bisley  v.  Phenix  Bank,  83  N.  Y. 
329;  Triet  v.  Child,  21  Wall.  447;  Oram  \,  Aldrich,  38  CoL  514,  521;  Pint 
National  Bank  v.  KimUrUmde,  16  W.  Va.  590.  The  case  is  dted  to  the  same 
point  in  Buple  v.  Bindley,  91  Pa.  St.  299,  but  it  is  held  unnecessary  to  decide 
whether  this  is  so  in  Pennsylvania. 

SuoB  Eqctitablb  Absionhsnt  mat  bs  Mads  bt  Obdek  on  the  person  hold« 
ing  the  fund,  and  will  be  valid  pro  tanto  upon  notice  being  given  to  such  party 
without  formal  acceptance  by  him:  Oram  v.  Aldrich,  38  CSal.  514,  521;  Ballou 
V.  Boland,  14  Hun,  359;  Alger  ▼.  ScoU,  54  N.  Y.  16,  per  Earl,  C,  dissent- 
ing;  Shaver  ▼.  Weetem  Union  Tel  Co.,  57  Id.  472;  People  v.  Comptroller, 
77  Id.  48;  Firtt  National  Bank  ▼.  Kimberlands,  16  W.  Va.  590.  So  though, 
as  in  the  principal  case,  the  fund  is  not  in  actual  existence  at  the  time  of  the 
order:  Bieley  v.  Smith,  7  Jones  k  S.  150.  But  notice  is  necessary  to  bind  the 
drawee  of  such  an  order,  and  until  such  notice  he  may  treat  the  assignor  as  the 
owner  of  the  entire  fund  and  dischai*ge  himself  by  payment  to  him:  Heermane 
V.  EUeworth,  3  Hun,  475;  S.  C,  5  Thomp.  &  C.  607;  S.  C,  affirmed  in  court 
of  appeals,  64  N.  Y.  161.  And  a  draft  or  order  will  not  operate  as  an  assign- 
ment of  part  or  all  of  the  fund  on  which  it  is  drawn,  as  against  the  drawee 
without  acceptance,  unless  it  specifies  the  fund:  ff utter  v.  EUtoanger,  4  Lans. 
8,  13.  For  as  shown  in  Chapman  v.  WTUte,  pott,  p.  464,  and  note,  acceptance  is 
essential  to  create  a  liability  from  the  drawee  to  the  holder  of  a  check,  bill  of 
exchange,  or  draft  drawn  upon  a  party  generally,  not  specifying  any  particular 
fund.  And  it  is  held  that  an  order  made  payable  '*  at  time  of  completion 
and  acceptance  of  contract,'*  with  a  direction  to  charge  to  the  drawer's  account, 
does  not  sufficiently  specify  the  fund  to  operate  as  an  equitable  assignment, 
although  the  only  liability  existing  in  favor  of  the  drawer  against  the  drawee 
is  for  moneys  growing  out  of  a  particular  contract,  and  although  the  drawer 
intended  to  charge  that  fund:  Hutter  v.  EUwanger,  4  Lans.  8, 13.  See  further, 
as  to  when  an  order  drawn  upon  a  party  will  or  will  not  operate  as  an  assign- 
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ment  of  a  fnnd  in  his  hands^  Alexander  v.  AdiUM,  47  Am.  Dec.  547;  Chap^ 
man  ▼.  WliUe^  pott^  p.  464,  and  notes  thereto. 

Delitert  of  Obdeb  to  Comptbollkb  is  Suffiouvt  NonoB  to  the  city  of 
which  he  is  officer  to  constitute  an  assignment  of  a,  demand  against  sach  city, 
if  the  deliyery  is  not  qualified:  Parker  v.  Syracuse,  31  N.  Y.  379,  citing  the 
principal  case.  See  generally,  as  to  the  sufficiency  of  notice  to  an  officer  or 
•gent  of  a  corporation  as  notice  to  the  corporation,  the  note  to  Bank  qf 
PUUtmrgh  r.  Whitehead,  36  Am.  Dec  188. 

Bight  ow  Assioina  of  Chose  to  MAI^'TA^r  Bill  nr  Equitt  to  enforce 
his  claim:  See  Moor  v.  Veazk,  52  Am.  Dec.  655;  ffopHne  v.  Bophhu,  53 
Id.  663. 

Defense  not  Pleaded  is  Deemed  Waived:  StewaH  v.  Preetan,  44  Anu 
Dec.  621.  That  a  defense  not  pleaded  is  not  available  to  the  defendant, 
though  proved,  is  a  point  to  which  the  principal  case  is  cited  in  Robhine  v. 
Jiiehardaon,  2  Bosw.  256;  Williams  v.  Birch,  6  Id.  678;  Star  Fire  Ine.  Co,  v. 
Palmer,  9  Jones  k  S.  273.  So,  generally,  that  facts  proved,  but  not  pleaded 
by  either  party,  are  not  available  to  him:  Anonymcus,  15  Abb.  Pr.  176;  S.  C, 
2  Thomp.  &  C.  561;  New  York  etc  Ins.  Co,  v.  National  Protection  Ins.  Co., 
20  Barb.  473;  AUen  v.  Mercantile  etc.  Ins,  Co.,  46  Id.  656;  ChatUauque  County 
Bank  v.  White,  it^fra,  and  note.  Nor  is  evidence  of  facts  not  pleaded  ad* 
missible  either  for  the  plaintiff  or  for  the  defendant:  Bracket  v.  Wilkinson,  13 
How.  Pr.  103;  Button  v.  McCauley,  38  Barb.  415.  But  it  is  held  in^oniM 
V.  Perine,  12  N.  Y.  31,  and  Voorhees  v.  Burchard,  55  Id.  104,  that  under  the 
code,  the  objection  that  facts  proved  were  not  pleaded,  if  not  taken  at  the 
trial  so  as  to  give  opportunity  for  amendment,  can  not  be  taken  advantage  of 
on  review,  distingmshing  the  principal  case.^  It  is  held,  also,  in  Richards  v. 
AUem,  3  E.  D.  Smith,  407»  that  the  rule  of  the  principal  case  on  this  point 
does  not  apply  where  the  answer,  though  defective,  gives  notice  of  the  defense 
sought  to  be  made  available  under  it. 


Ghautauque  County  Bank  v.  White. 

[6  Nbw  Tobk  (2  Skldbi),  388.) 

Degree  ts  Greditob's  Suit  Brought  to  Set  Aside  Assionmemt  or 
Bealtt  for  fraud  against  creditors  is  not  limited  to  adjudging  the  as- 
signment void,  but  may  order  the  debtor  and  Ms  fraudulent  assignee  to 
convey  the  lands  to  a  receiver;  and  such  receiver  may  be,  in  due  course, 
empowered  to  sell  for  complainant's  benefit. 

Judoment  against  Debtor  Docketed  after  Assignment  to  Receiver, 
pursnaot  to  an  order  of  court  in  a  creditor's  suit,  of  land  alleged  to  have 
been  fraudulently  conveyed  away  by  such  debtor,  is  not  a  lien  thereon. 

Particular  Description  or  Land  in  Assignment  to  Bacetver  pursuant 
to  an  order  of  court  in  a  creditor's  suit  to  set  aside  a  fraudulent  convey- 
ance is  unnecessary,  but  a  description  in  general  terms  of  all  the  debtor's 
personal  and  real  property  is  sufficient. 

BxBOunoN  MUST  BE  Bbtubned  Unsatisfied  before  Creditor's  Bill  can 
be  filed  under  2  N.  Y.  R.  S.,  sees.  38,  39,  to  compel  a  discovery  of  a 
judgment  debtor's  property,  but  those  sections  do  not  afltect  the  common 
law  powers  ol  a  court  of  chanoeiy  as  to  fraudulent  trusts  and  ooov^yaaoei^ 
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and  a  judgment  creditor  may,  independently  of  the  statute,  maintwn  a  bill 
to  eet  aside  a  fraudulent  conveyance  by  bis  debtor,  although  he  may  alao 
have  a  legal  remedy  by  levy  and  sale.    Per  Gardiner,  J. 

PUBOHASS  OF  Lakd  AT  Reobivieb*s  Salb  is  not  rendered  void  by  the  facta 
that  the  purchaser  was  an  attorney  prosecuting  the  suit  in  which  the 
receiver  was  appointed,  and  that  the  sale  was  for  an  inadequate  prioe^ 
influenced  by  erroneous  (not  fraudulent)  representations  by  such  attorney; 
objections  of  this  kind  must  be  raised  by  motion  to  set  aside  the  sale. 

Pabtt  18  NOT  Estopped  by  Ezpaissixo  Honest  but  Mistaken  Opinion 
on  a  question  of  law;  as  that  a  certain  judgment  is  a  lien  upon  land 
claimed  by  him,  especially  where  the  statement  was  not  made  in  the 
presence  of  the  person  claiming  the  estoppel 

AlFpeal  from  a  judgment  of  the  supreme  court,  reversing  a 
vice-chancellor'B  decree.  The  litigation  arose  out  of  a  general 
assignment  made  by  Saxton,  of  all  his  property,  for  benefit  of 
creditors;  the  bank,  complainant  in  this  suit,  being  a  preferred 
creditor  of  the  first  class.  Creditors  who  were  not  preferred  in 
the  first  class  brought  a  suit  in  the  former  court  of  chancery  to 
have  the  assignment  annulled  for  fraud  against  creditors;  and 
the  court  made  a  decree  declaring  the  assignment  void,  and 
directing  that  a  receiver  be  appointed  with  the  usual  powers  and 
authority;  and  that  Saxton  and  the  assignees  should  assign, 
convey,  and  deliver  to  him  all  the  assigned  assets,  etc.  Saxton 
and  the  assignees  made  such  transfers;  which,  however,  did  not 
particularly  describe  the  property.  Meantime,  also,  other  cred- 
itors of  Saxton,  who  were  not  preferred  to  their  satisfaction  in 
his  assignment,  came  forward  and  joined  in  the  litigation. 
Thereafter  an  order  was  made  directing  the  receiver  to  sell  the 
real  estate  thus  assigned  to  him,  subject  to  the  liens  and  incum* 
brances  thereon,  and  to  apply  the  proceeds  to  the  satisfaction 
of  the  demands  established  by  the  various  creditors,  in  the  order 
in  which  their  bills  had  been  filed.  The  receiver  advertised  a 
sale,  the  same  to  be  for  cash,  and  subject  to  liens,  etc.  A  sale 
was  made,  the  purchaser  being  the  solicitor  for  the  various  cred- 
itors who  came  into  the  litigation  after  it  had  been  commenced. 
The  proceedings  at  the  sale  and  the  small  price  realized  were 
apparently  influenced  by  statements  made  by  the  solicitor,  over- 
estimating the  number  and  amount  of  the  various  judgments 
which  would  be  liens  on  the  property.  The  bank  meantime 
procured  a  sale  of  the  property  on  execution,  and  bought  it  in. 
To  render  this  purchase  available,  the  bank  brought  this  suit, 
praying  that  their  judgment  might  be  decreed  to  be  a  lien  from 
the  time  when  docketed;  that  their  title  under  the  sheriff's  sale 
might  be  declared  superior  to  the  defendant's  title  under  the 
xeceiTer'B  sale;  and  that  the  defendant  might  be  adjudged  to 
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snnender  possession  of  the  lands,  and  account  for  the  rents  and 
profits,  to  the  bank.  The  defendant  asserted  the  regularity  and 
validity  of  the  receiver's  sale*  and  claimed  protection  as  a  bona 
fide  purchaser  for  value.  The  vice-chancellor  dismissed  the  bill; 
the  supreme  court  reversed  his  decision;  and  the  bank  appealed. 

William  Curiia  Ndyea,  for  the  appellants. 

Ghawncey  Tucker^  for  the  respondent. 

By  Court,  Gabdikeb,  J.  (after  stating  the  facts).  The  important 
question  in  the  cause  is,  whether  the  conveyance  by  Saxton  to  the 
receiver,  on  the  fifth  of  January,  1839,  divested  the  grantor  of 
his  interest  in  the  real  estate  in  question,  so  that  no  lien  was 
acquired  by  the  plaintiffs  under  their  judgment  subsequently 
docketed. 

Were  it  not  for  the  elaborate  opinion  of  the  learned  judge  who 
delivered  the  judgment  of  the  supreme  court,  I  should  deem  the 
interrogatory  satisfactorily  answered  in  the  affirmative  by  the 
preceding  statement  of  facts. 

The  statute  declares  '*  that  a  judgment  of  a  court  of  record 
shall  bind  the  real  estate  of  the  debtor,  which  he  may  have  at 
the  time  of  the  docketing  of  the  judgment."  In  this  case,  the 
assignment  of  Saxton,  the  debtor,  of  all  his  real  estate,  was 
made  to  the  receiver  on  the  fifth  of  January,  1839,  and  the  ques- 
tion is,  T^hat  he  had  remaining  to  subject  to  a  lien  of  the  plaint- 
iffs' judgment,  obtained  two  days  afterwards. 

If  the  assignment  and  trust  deed  to  Crane  and  Crosby  were 
operative,  the  legal  title  was  in  them  as  assignees.  If  fraudu- 
lent and  consequently  void,  as  the  plaintiffs  assume,  and  as  the 
court  of  chancery  had  decreed  when  they  directed  the  appoint- 
ment of  a  receiver,  then  the  conveyance  by  Saxton  to  the  latter, 
under  the  order  of  the  court,  divested  him  of  all  his  prop- 
erty (except  that  exempted  from  execution),  the  premises  in 
question  inclusive. 

The  power  of  the  court  to  make  the  order  of  November,  1838, 
is  not  questioned.  The  supreme  court  admit  that  the  convey- 
ance to  the  receiver  is  in  form  sufficient  to  transfer  the  title, 
and  that  in  terms  it  is  in  conformity  with  the  order.  It  is  said 
that  Lester  was  a  common-law  receiver.  But  such  a  receiver 
may  be,  and  in  this  case  was,  specially  authorized  to  receive 
what  the  judgment  debtor  was  directed  to  transfer  and  assign. 
The  subject  of  the  transfer  was  ''  all  the  property,  rents,  and 
real  estate  "  of  Saxton,  as  provided  by  the  decree,  and  eniuner- 
ated  in  the  assignment.     We  are  told  ''that  the  effect  of  the 


Digitized  by  VjOOQIC 


April,  1852.]  Chautauque  Countt  Bank  v.  Whitb.      446 

words  '  assign  and  transfer'  depends  npon  the  intent;  and  the 
intent  was  to  convey  to  the  receiyer  just  interest  enough  in  the 
property  to  enable  him  to  protect  it,  and  receive  the  rents  and 
profits/'  This  is  the  view  taken  by  the  court  below.  We  are 
not  informed  what  would  be  the  nature  of  that  partial  interest, 
which,  when  conveyed,  would  enable  the  receiver  to  acquire 
possession  ol  and  protect  the  real  estate,  and  yet  leave  a  re- 
siduum in  the  grantor  upon  which  the  judgment  of  the  plaintiff 
would  be  a  lien.  The  adjudication  of  the  court,  and  the  inten* 
tion  of  the  chancellor,  are  to  be  ascertained  from  the  record. 
And  on  examining  the  decree,  we  find  no  allusion  to  an  unde- 
fined interest,  which  is  not  a  legal  one,  but  which  will,  notwith* 
standing,  give  the  possession  of  the  lands,  and  a  title  to  receive 
the  profits,  and  guard  both  against  all  persons  whatsoever;  but 
it  is  there  '' adjudged  and  decreed  that  the  defendant  Saxton 
shall  assign,  tranirfer,  and  set  over  all  the  things  in  action, 
equitable  interests,  rents,  and  real  estate,  which  were  in  his  pos- 
session, custody,  or  control  at  the  time  of  the  service  of  the  in- 
junction." As  against  the  complainants  in  that  suit,  the  debtor 
had  neither  parted  with  the  possession,  title,  nor  control  of  any 
of  his  property  by  the  fraudulent  assignment.  The  decree 
places  all  of  it,  things  in  action  and  real  estate,  upon  the  same 
footing,  as  to  the  quantity  of  interest  to  be  conveyed;  and  a 
limitation  as  to  one  in  this  respect  is  applicable  to  both  or 
neither.  The  assignees  are  also  required  to  convey  to  the  same 
person,  obviously  manifesting  the  intention  of  the  court,  that 
the  receiver  should  be  clothed,  not  only  with  the  substantial, 
but  also  with  the  formal  title  to  the  entire  property. 

If  this  is  the  true  construction  of  the  decree,  it  disposes  of 
this  controversy.  The  lien  of  the  plaintiffs'  judgment  never  at- 
tached upon  the  premises;  the  subsequent  sale  was  inoperative, 
and  conferred  no  title  upon  them  as  purchasers.  To  this  re- 
sult, it  is  immaterial  whether  the  object  of  the  assignment  to 
the  receiver  was  merely  to  protect  the  property  and  collect  the 
rents,  since  the  court  has  determined  that  the  transfer  of  the 
whole  interest  was  necessary  to  enable  the  officer  to  discharge 
those  duties. 

That  decision  can  not  be  reviewed  here,  and  is  conclusive  in 
this  case.  Nor  is  it  material  whether  chonceiy  could  decree  a 
satisfaction  of  the  demands  of  judgment  creditors  out  of  the 
real  estate.  If  the  chancellor,  in  this  particular,  exceeded  his 
jurisdiction,  the  sale  might  be  void;  but  the  title  of  the  receiver 
under  the  assignment  would  not  be  affected.    The  case  made  by 
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the  plaJT) tiffs  assumes  the  Taliditj  of  that  transfer,  and  predicates 
their  title  to  relief  upon  the  sole  ground  of  a  legal  lien  and  sale 
by  -virtue  of  their  judgment.  The  difference  between  the  parties 
to  this  suit  is  not  as  to  the  jurisdiction  of  chancery  to  make  the 
order  of  Novembet,  1838,  but  as  to  its  construction.  The  bill, 
in  its  frame  and  parties,  can  be  sustained  upon  no  other  ground. 

But  in  the  second  place,  the  court  of  chancery  Had  authoriiy, 
under  the  circumstances  of  this  case,  to  decree  a  sale  of  the 
real  estate.  The  provisions  of  2  B.  S.  174,  sees.  88,  39, 
apply  to  <;reditors'  bills,  strictly  so  called,  where  the  only 
claim  to  relief  is,  tiiat  the  remedy  of  the  creditor  is  exhausted  at 
law.  In  those  cases  an  execution  must  be  returned  unsatisfied, 
and  this  alone  confers  jurisdiction  upon  the  court  to  compel  a 
discovery  and  afford  the  relief  mentioned  in  the  thirty-ninth 
section.  The  common-law  powers  of  the  court,  in  reference  to 
fraudulent  trusts  and  conveyances,  are  not  touched  by  these 
provisions.  Eraud  and  trust  were  familiar  heads  of  equity  juris- 
diction, independent  of  the  statute.  The  creditor,  invoking  the 
aid  of  the  court,  must  establish  his  title  to  its  interposition  by 
alleging  a  lien^  or  quasi  lien,  upon  the  real  or  personal  property 
which  was  the  subject  of  the  trust;  and  he  would  then  be  en- 
titled to  relief,  notwithstanding  he  had  a  remedy  at  law,  by 
levy  and  sale  upon  execution.  In  all  cases  of  fraudulent  trusts 
the  court  may  in  its  discretion  direct  a  sale  by  a  master,  and 
compel  the  debtor  and  trustee  to  unite  in  the  conveyance  to  the 
purchaser;  or  it  may  order  an  assignment  to  a  receiver,  as  was 
done  in  this  casey  to  the  end  that  the  property  may  be  disposed 
of  under  the  special  instructions  of  the  chancellor;  or  the  feaud- 
ulent  conveyance  may  be  annulled  and  the  creditor  permitted  to 
proceed  to  a  sale  upon  his  execution:  McElwain  v.  Tardley^  9 
Wend.  548;  Reade  v.  Livingston^  3  Johns.  Ch.  507  [8  Am. 
Dec.  520];  SiUeman  v.  Ashdovm,  2  Atk.  477;  EdgeUY.  Edywood, 
8  Id.  357;  Edmeslon  v.  Lyde,  1  Paige,  642  [19  Am.  Dec.  454]; 
Le  Boy  v.  Bogera,  3  Id.  235,  237. 

The  authorities  cited  by  the  plaintiffs  assert  or  imply  these 
principles.  Indeed,  their  conns^  was  understood  as  conoeding 
substantially  the  jurisdiction  of  the  court  by  the  common  law; 
but  claimed  that  it  had  been  limited  to  sales  of  personal  prop- 
erty, in  satisfaction  of  the  judgment,  in  all  cases  by  statute.  In 
this  I  think  he  is  mistaken;  and  in  Le  Boy  v.  Bogers,  3  Paige, 
237,  the  chancellor  seems  to  have  been  of  the  same  opinion. 

It  is  said  that  the  defendant  is  estopped  from  alleging  that 
tihe  plaintiff's  judgment  is  not  a  lien,  because  he  asserted  the 
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eontraxy  before  his  purchase  at  the  receiver's  sale.  The  defend* 
ant,  in  his  letter  to  tiie  receiver,  of  the  fourth  of  April,  1840, 
insisted  that  the  real  estate  would  be  worth  nothing  above  the 
judgments  that  were  liens  upon  it.  And  he  probably  expressed 
the  same  opinion  to  the  receiver  at  the  sale;  but  not  in  tti« 
presence  of  the  purchasers.  I  assume,  however,  that  he  in* 
formed  the  receiver  that  this  judgment  was  a  lien  upon  the 
premises.  The  complainants  do  not  allege  that  he  was  influenced 
by  improper  motives  in  mating  the  declaration,  or  that  it  was 
not  at  the  time  the  opinion  honestly  entertained  by  him.  The 
estoppel,  then,  consists  in  the  expression  of  an  opinion  upon  a 
question  which  the  complainants  will  claim  is  not  free  from 
difficulty,  and  in  subsequently  changing  it.  The  opinion  not 
being  declared  to  the  complainants,  who  do  not  claim  in  their 
bill  that  they  did  or  omitted  anything  upon  the  faith  of  it;  or, 
indeed,  that  they  knew  it  was  entertained  by  any  one,  until 
subsequent  to  the  disposition  of  the  property  in  question. 

An  honest  though  mistaken  opinion  of  the  law  would  be  a 
singular  estoppel.  Even  a  lawyer  may  increase  his  knowledge 
as  to  his  legal  rights  without  forfeiting  his  estate  on  account  of 
his  former  ignorance. 

The  decree  should  be  revetaed,  with  costs  in  the  supreme  court 

Obidlet,  J.,  after  stating  the  leading  facts  of  the  case,  pro- 
ceeded as  follows:  The  plaintiffs,  by  their  bill,  prayed  that  their 
judgment  of  January  7, 1839,  might  be  decreed  to  be  a  lien  on 
the  real  estate  conveyed  by  the  receiver  to  the  defendant,  and 
that  the  title  claimed  under  the  sheriff's  scle  might  be  decreed 
to  be  superior  to  that  claimed  under  the  receiver's  sale,  and 
for  such  other  relief  as  might  be  agreeable  to  equily.  The 
original  owner  made  an  assignment  to  the  receiver  for  the  bene- 
fit of  creditors,  on  the  fifth  day  of  January,  1839.  And  if  that 
convevance  was  authorized  by  the  law  of  the  land  and  the 
practice  of  the  court  of  chancery,  and  if,  upon  a  just  construc- 
tion, it  embraced  the  premises  in  question,  then  the  judgment 
of  the  plaintiffs  was  never  a  lien  on  those  premises. 

The  plaintiffs'  counsel  contends  that  neither  of  these  posi- 
tions is  true.  I  am  of  the  opinion,  however,  1.  That  the  deed 
executed  by  Saxton,  the  judgment  debtor,  does  embrace  the  real 
estate  in  question.  The  assignment  was  executed  in  pursuance 
of  an  order  of  the  court  of  chancery,  made  on  the  first  day  of 
November,  1838,  which  directed  an  assignment  of  all  the 
money,  equitable  interests,  property,  things  in  action,  rents^ 
real  estate,  and  effects  of  the  said  Saxton,  in  his  possession  or 
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under  bis  control^  when  the  injanotion  "was  served.  The  deed 
itself  purports  to  conyej  to  the  receiver  all  the  money,  equita- 
ble interest,  property,  things  in  action,  real  estate,  and  effects 
of  the  said  Saxton,  according  to  said  order.  This  conveyance 
is  adjudged  in  the  final  decree  to  pass  the  real  estate  of  said 
Saxton,  and  by  that  decree  the  receiver  is  directed  to  sell  the 
same,  and  to  execute  a  conveyance  thereof  to  the  purchaser. 
The  description  of  the  property  in  the  assignment  is  such  as  is 
adequate  to  convey  real  estate  by  such  an  instrument:  Boseboam 
V.  Mosher,  2  Denio,  61;  Ward  v.  Van  Bokkden,  2  Paige,  297; 
Bayard  v.  Boffman,  4  Johns.  Ch.  450.  Now  if  this  assignment 
contained  adequate  and  appropriate  words  to  convey  tiie  real 
estate,  and  the  said  real  estate  was  so  conveyed  in  pursuance  of 
an  order  of  the  court,  and  sold  by  the  receiyer,  under  a  valid 
decree  of  the  court  of  chancery,  then  it  does  not  matter  that  it 
was  not  according  to  the  practice  of  the  court,  to  order  real 
estate  to  be  conveyed.  The  order  or  decree,  under  which  this 
deed  was  executed,  was  granted  in  a  suit  against  Saxton,  and 
the  assignees.  The  assignees  in  that  suit  represented  the  plaint* 
iff  and  all  other  creditors  who  were  preferred  in  the  assignment; 
and  the  acquiescence  of  the  defendant,  Saxton,  and  the  as- 
signees, in  the  order  and  decree  in  question,  is  binding  equally ' 
on  them,  and  on  all  who  claim  under  or  through  them;  and 
although  that  order  may  have  been  too  broad  and  extensive, 
and  therefore  erroneous  or  irregular,  yet  it  was  not  void,  and 
can  not  be  questioned  in  a  collateral  suit.  I  say  it  was  not 
void,  because  the  court  had  jurisdiction  of  the  parties  and  of 
the  subject-matter;  so  that  any  decree  affecting  the  real  estate 
would  not  be  void,  though  it  might  be  erroneous.  My  views  of 
the  original  object  of  a  creditor's  bill  are  expressed  in  the  case 
of  Scovion  V.  Bender y  3  How.  Pr.  186.  The  cases  of  Tompkins 
V.  Fmda,  4  Paige,  448;  Le  Boy  v.  Bogers,  3  Id.  234;  and  2  Hoff. 
Ch.  Pr.  115,  are  also  authorities  on  the  same  subject.  But 
it  is  said  in  Scouton  v.  Bender,  supra,  that  "when  the  judg- 
ment debtor  has  assigned  to  a  receiver  his  real  as  well  as  his  per- 
sonal estate,  for  the  benefit  of  the  prosecuting  creditor,  and  the 
court  has  removed  the  fraudulent  deed  that  covered  it,  and  when 
all  the  parties  who  have  acquired  any  lien  upon  it  are  before  the 
court,  we  can  see  no  objections  to  a  sale  by  the  receiver  and  a 
distribution  of  the  proceeds  among  the  creditors  according  to 
the  priority  of  their  liens.  The  court  of  chancery  having  ob- 
tained jurisdiction  of  the  case  and  the  subject-matter  of  it,  for 
one  purpose,  may  retain  it  in  order  to  do  full  justice  to  all  the 
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parties  to  the  suit.  Such  a  sale,  however,  can  not  a£feot  the 
rights  of  a  senior  judgment  creditor." 

We  have  already  seen  that  the  plaintiffs'  title  was  derived 
under  a  judgment  junior  to  the  title  of  the  receiver.  Now, 
though  we  might  think  that  it  was  not  the  original  object  of  a 
creditor's  bill  to  reach  the  real  estate  of  a  debtor,  and  that  in  a 
case  where  a  bill  is  filed  to  set  aside  an  assignment  or  to  re- 
move any  other  fraudulent  obstruction  ihe  object  of  the  bill  is 
compassed  when  the  fraudulent  obstruction  is  removed  so  as  to* 
leave  the  property  subject  to  an  execution  at  law;  yet,  when  a 
court  does  authorize  a  receiver  to  sell  real  estate  that  has  been 
assigned  to  him  under  an  order  of  the  court,  no  lawyer  will 
question  the  power  of  the  court  to  do  this,  or  dispute  the  validily 
of  a  title  derived  under  such  a  sale.  It  has  been  the  practice 
of  the  court  to  order  real  estate  to  be  sold  so  long  and  so  ex- 
tensively that  it  seems  too  late  to  question  the  power  and  juris- 
diction of  the  court  to  order  the  sale  of  real  estate,  under  a 
creditor's  bill,  which  also  seeks  to  set  aside  a  fraudulent  convey- 
ance as  a  part  of  the  complainant's  relief.  In  England,  as  well 
as  in  this  state,  the  court  of  chancery  has  often  exercised  the 
power  to  order  real  estate  to  be  sold.  The  following  are  some 
of  the  authorities  on  this  point:  Edgell  v.  Haywood^  3  Atk.  352; 
Holme  V.  Stanley,  8  Ves.  1;  1  Daniell's  Ch.  Pr.  411;  Stileman  v. 
Ashdaum,  2  Atk.  477;  O'Gorman  v.  Comyn,  2  Sch.  &  Lef.  150; 
Sands  v.  Codunse,  4  Johns.  536  [4  Am.  Dec.  805];  Becuie  v.  Liv- 
ingstcn,  3  Johns.  Ch.  481  [8  Am.  Dec.  520];  Edmeston  v.  Lyde, 
1  Paige,  637  [19  Am.  Dec.  454];  Bank  of  United  States  v.  ffotts- 
man,  6  Id.  526, 539;  Iddinga  v.  Bmen,  4  Sandf.  Ch.  417;  Ludlovr 
V.  Lansing,  Hopk.  231;  [miscited]  2  Barb.  Ch.  233. 

2.  But  suppose  that  I  am  wrong  in  the  conclusion  that  the 
order  of  the  court  authorized,  or  the  language  of  the  assign- 
ment warranted,  the  construction  which  I  have  assigned  to  it, 
and  that  I  have  attached  too  much  importance  to  the  final  de- 
cree, as  settling  the  construction  of  the  conveyance  to  the  re- 
ceiver, and  rendering  the  sale  by  him  lawful.  Suppose  the 
receiver  was  only  vested  with  the  power  of  a  common-law  re- 
ceiver, and  had  no  control  over  the  lands  of  the  judgment 
debtor,  and  no  right  to  sell  them.  Upon  what  ground  has  the 
plaintiff  invoked  the  aid  of  this  court?  A  court  of  law  was 
just  as  competent  to  give  a  correct  construction  to  this  deed  as 
the  court  of  chancery.  And  as  no  discovery  was  sought,  the 
remedy  was  purely  legal,  and  should  have  been  sought  in  a 
court  of  law;  and  inasmuch  as  this  objection  was  distinctly 
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taken  in  the  answer,  it  should  now  be  held  fatal.  An  action  of 
ejectment  was  the  proper  mode  of  determining  the  construction 
of  ihe  deed  to  the  receiver;  and  the  fact  that  the  receiver  had 
conveyed  to  the  purchaser  would  not  entitle  the  plaintiffs  to 
set  aside  the  deed  as  a  cloud  on  their  title.  The  power  to  sell 
appears  on  the  face  of  the  deed,  and  in  the  decree  and  order  of 
the  court  of  chancery;  and  mighty  as  well  be  disposed  of  in  a 
court  of  law  as  chancery.  This  2x>int  was  decided  in  Cox  v. 
'Clift,  2  N.  Y.  118;  S.  C,  3  Barb.  481;  and  Van  Doren  v.  Mayor 
of  New  York,  9  Paige,  388,  where  bills  were  dismissed  for  a 
similar  reason. 

3.  It  is  said  that  the  sale  was  not  authorized,  for  the  reason 
that  the  receiver  had  personal  property  enough  to  pay  the  judg- 
ment in  favor  of  Webb  &  Douglass.  I  am  not  certain  that  this 
allegation  is  true,  but  if  it  should  be  admitted  to  be  so,  the 
receiver  held  the  real  estate  for  the  creditors  in  all  the  other 
suits  in  which  he  had  been  appointed,  and  could  sell  to  satisfy 
those  judgments. 

*  4.  It  is  said,  again,  that  the  sale  was  for  a  grossly  inadequate 
price;  and  was  made  under  fraudulent  representations  of  the 
defendant  to  the  receiver;  and  that  the  receiver  was  guilty  of 
collusion  and  highly  improper  conduct  in  the  sale.  These  &cts, 
if  admitted,  may  have  furnished  good  reasons  for  setting  the 
sale  aside,  on  motion  of  a  proper  party;  but  if  a  suit  could  be 
prosecuted  in  chancery  to  effect  that  object,  most  clearly  the 
receiver  should  have  been  a  party  defendant.  The  .charge 
affects  him  in  every  -aspect  of  it;  and  he  was  entitled  to  be 
brought  into  court,  and  to  have  an  opportunity  to  defend  him- 
self against  these  charges.  Besides,  the  plaintiffs  do  not,  in 
their  bill,  show  that  they  are  entitled  to  this  relief,  as  they  have 
themselves  purchased  the  property  in  question  at  sheriff's  sale, 
and  the  gravamen  of  their  bill  is,  that  they  have  a  good  title  to 
the  premises,  and  that  the  defendant  has  received  a  deed  for 
the  same  premises  under  the  receiver's  sale,  which  the  court  of 
chancery  was  asked  to  set  aside.  Besides,  it  appears  that  they 
were  not  present  at  the  sale,  and  could  not  be  damnified  by  the 
representations  there  made. 

The  decree  of  the  supreme  court  should  be  reversed,  and  that 
of  the  vice-chancellor  affirmed,  with  costs  in  the  courts  below. 

Ordered  accordingly. 

APP0INTMX5T  AND  PoWEBS  OF  RjECEIVSB  TV  CRKDITOBS'  SuIT  TO  AVOID 

Frauditlxnt  Convstakcs.— That  a  court  of  chancery  has,  independently  of 
any  statute,  power  to  appoint  a  receiver  in  a  suit  brought  by  a  judgment 
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ereditor  to  set  aside  a  fraadnlent  conveyance  by  his  debtor,  and  may  require 
the  debtor  and  his  fraudulent  grantee  to  assign  or  convey  to  the  receiver  and 
direct  the  receiver  to  sell  and  convey  the  property,  is  a  doctrine  for  which 
the  principal  case  is  cited  and  approved  as  authority  in  Wcdker  v.  Whiter  36 
Barb.  59S  Van  Wyck  v.  Bciker,  10  Hun,  40;  Union  NaiUmal  Bank  v.  Wamtr, 
12  Id.  309;  ChaiUauque  Co,  Bcmk  v.  RisUy,  19  N.  Y.  374;  Ounn  v.  Blah-,  9 
Wis.  361  Directing  a  sale  by  »  referee,  after  setting  aside  the  impeached 
conveyance,  is  erroneous:  Union  National  Bank  t.  Warner,  12  Hun,  309. 
In  Dawley  v.  Broum,  65  Barb.  119,  it  is  held  that  a  case  of  a  fraudulent  con- 
veyance of  land  by  a  debtor,  which  has  been  set  aside  by  reason  of  the  fraud, 
is  not  one  of  those  in  which  a  court  of  chancery  may  decree  a  sale  and  con- 
veyance of  the  land  by  a  master,  without  requiring  the  debtor  to  join  in  the 
conveyance  or  to  convey  to  a  receiver.  When  the  fraudulent  conveyance  is 
set  aside,  the  title  is  in  the  debtor,  and  can  be  passed  only  by  his  deed  or  by 
a  sale  on  execution:  Van  Wyck  v.  Bakei\  10  Hun,  40.  Independently  of  the 
statute,  a  common-law  receiver  did  not  take  the  title  to  a  debtor's  estate  by 
virtue  of  his  appointment  nor  under  an  ordinary  assignment,  but  only  where 
the  debtor  conveyed  to  the  receiver  under  an  order  of  the  court:  Wing  ▼• 
Disae,  15  Id.  194.  So  in  LivingOone  v.  Amoux,  15  Abb.  Pr.,  N.  S.,  162, 
it  is  held,  citing  the  principal  case,  that  in  an  action  by  creditor's  bill,  as 
authorised  by  2  R.  S.  174,  sec.  39,  the  old  court  of  chancery  was  not  author- 
ized to  sequestrate  the  debtor's  title  to  land  and  vest  it  in  a  receiver,  or  con- 
fer on  him  any  but  the  powers  of  a  common-law  receiver,  and  could  not  su- 
persede the  necessity  of  a  sale  on  execution  nor  deprive  the  debtor  of  his 
statutory  right  of  redemption.  But  where  a  debtor  does  make  an  assignmer.t- 
or  conveyance  to  the  receiver,  under  the  order  of  the  court,  of  property  pre- 
viously fraudulently  transferred,  the  receiver  takes  the  title,  and  the  same 
rule  applies  to  a  receiver  in  proceedings  supplemental  to  execution  under  the 
code:  PoUer  v.  Clark,  12  How.  Pr.  107;  S.  C.  sub  nom.  Porter  v.  WiUiam§, 
9  N.  Y.  151.  Such  a  receiver  may,  therefore,  maintain  a  suit  to  set  aside  a 
fraudulent  conveyance  by  the  debtor:  Id.;  Hayner  v.  James,  17  Id.  333. 
Receivers  in  proceedings  supplemental  to  execution,  like  receivers  in  cred 
itors'  suits  to  avoid  fraudulent  conveyances,  are  trustees  for  and  represent  all 
the  creditors  as  well  as  the  debtor:  Kennedy  v.  Thorp,  3  Abb.  Pr.,  N.  S., 
134;  S.  C,  2  Daly,  260;  Bostwick  v.  Beizer,  10  Abb.  Pr.  198.  And  such  a 
receiver  must  administer  the  whole  estate  coming  to  his  hands  under  thb 
direction  of  the  court  for  the  benefit  of  all  parties,  first  discharging  those 
debts  which  have  acquired  an  equitable  preference:  Bostwick  v.  Beizer,  stfpro. 
In  all  the  foregoing  decisions  the  principal  case  is  cited  as  authority.  It  is 
oited  also  in  Thompson  v.  Slierrard,  35  Barb.  594:  S.  C,  22  How.  Pr.  157; 
8.  C,  12  Abb.  Pr.  432,  where  it  is  held  that  in  ap  action  for  the  recovery  of 
real  property,  with  damages  for  wrongfully  withholding  it,  a  receiver  of  the 
rents  and  profits  can  not  be  appointed. 

Whether  Creditor  must  Exhaust  Legal  Remedy  before  Fildio 
Bill  to  reach  equitable  assets  of  his  debtor,  or  to  set  aside  a  fraudulent  con- 
veyance by  procuring  judgment  and  having  execution  issued  and  returned 
unsatisfied,  see  Comstock  v.  Bay  ford,  40  Am.  Dec  102;  Miller  v.  Davidson, 
44  Id.  715,  and  the  note  to  the  latter  case.  To  authorize  the  filing  of  a 
creditor's  bill  strictly  so  called  under  the  sections  of  the  New  York  revised 
statutes,  referred  to  in  the  principal  case,  the  creditor  must  not  only  h&ve 
Judgment,  but  must  show  execution  issued  and  returned  unsatisfied,  for  the 
Jonsdiction  depends  upon  it:  McCaffrey  v.  Hickey,  06  Barb.  491.  But  these 
gtatutcMry  provisions  apply  only  to  strict  creditors'  bills,  and  do  not  touch 
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tlie  ooramon-law  power  of  a  court  of  chancery  to  entertain  a  creditor's  salt  to 
■et  aside  a'frandulent  conveyance  by  a  debtor:  liuaeU  t.  TaUnuLdge,  18  Abb. 
Pr.  50;  Lawrence  v.  Beutk  of  RepMic,  3  Robt  155;  AdsU  v.  Sa^ford,  23 
Hnn,  47.  That  a  creditor  may,  even  without  having  obtained  judgment, 
maintain  a  bill  to  reach  property  fraudulently  transferred  by  his  debtor, 
where  such  creditor  is  otherwise  remediless,  is  held,  citing  the  principal  case, 
in  Kamp  v.  Kamp,  46  How.  Pr.  147;  Spicer  v.  Ayen,  2  Thomp.  &  C.  628; 
ChiUingswcTth  v.  Frteman^  67  Barb.  381.  That  a  creditor  having  obtained 
judgment  may  maintain  such  a  bill,  though  he  has  also  a  remedy  by  execu- 
tion, and  without  showing  an  execution  returned  unsatisfied,  is  a  point  to 
which  the  principal  case  is  cited  in  FaitaeU  v.  TcUlmadge^  18  Abb.  Pr.  59;  OU* 
UU  v.  Staples,  16  Hun,  588;  Payne  v.  SheUUm^  63  Barb.  175.  But  while  it 
is  conceded  in  Adsit  v.  Sai^ford,  23  Hun,  47,  that  the  sections  of  the  revised 
statutes  mentioned  in  the  opinion  do  not  apply  to  a  bill  by  a  creditor  to  set 
aside  his  debtor's  fraudulent  conveyance,  yet  it  is  held  that  to  maintain  such 
a  bill  an  allegation  of  the  issuance  of  execution  and  its  return  unsatisfied 
is  necessary,  independently  of  any  statute.  Such  an  allegation  is  held 
necessary  also  in  McOulUntgh  v.  Colby,  5  Bosw.  496,  and  the  intimations  in  the 
principal  case  to  the  contrary  are  said  to  be  mere  dicta;  and  the  case  is 
further  distinguiBhed  on  the  ground  that  the  transfer  included  both  the 
personalty  and  the  realty  of  the  debtor.  In  Shaw  v.  Dwight,  27  N.  Y.  253, 
it  is  held,  citing  Chautauque  Co,  Bank  v.  TThUe,  that  a  creditor  having  a 
judgment  which  is  a  lien  on  land  fraudulently  transferred  by  his  debtor  may 
either  sell  it  on  execution,  or  have  his  execution  returned  unsatisfied,  and 
maintain  a  bill  to  subject  the  land  to  the  p:;yment  of  the  judgment. 

That  English  Coubt  of  Chakcert  Has  Power  to  Dborbb  Sale  of  Land 
by  a  master,  and  to  vest  title  in  the  purchaser  by  the  master's  deed,  is  a  point 
to  which  the  principal  case  is  cited  in  DawUy  v.  Brown,  65  Barb.  118.  So, 
generally,  that  courts  of  equity  have  original  and  inherent  authority  to  de* 
cree  the  performance  of  obligations  springing  from  valid  and  effectual  trusts: 
McCartney  v.  Bosttoick,  32  N.  Y.  60. 

Judgment  Reooyered  and  Docketed  against  Grantor  nr  Trust  Deed, 
after  the  execution  of  such  deed,  is  not  a  lien  on  the  land  conveyed  thereby: 
Schrofder  v.  Oumey,  10  Hun,  418,  citing  Chautauque  Co.  Bank  v.  White, 

Estoppel  by  Representations,  Silence,  etc.  :  See  Carter  v.  Darby,  50 
Am.  Dec.  156;  Donley  v.  Bedor,  Id.  242;  Alexander  v.  Walter,  Id.  688; 
Mitchell  V.  Zimmerman,  51  Id.  717;  Smith  v.  Mundy,  52  Id.  221;  Pierce  v. 
Andrews,  Id.  748;  McMahan  v.  McMahan,  53  Id.  481;  McCravey  v.  Bemson^ 
54  Id.  194;  Taylor  v.  Zepp,  55  Id.  113;  Hughes  v.  McAlister,  Id.  143,  and 
cases  collected  in  the  notes  thereto.  An  admission  or  misrepresentation  made 
by  nustake  is  no  estoppel:  Stuart  v.  Luddington,  10  Id.  550;  Brewer  v.  BoS' 
Urn  etc  B,  B.  Co,,  39  Id.  694.  So  silence  as  to  one's  rights  through  ignorance 
works  no  estoppel:  Morrison  v.  CaidioelU  17  Id.  84.  As  to  when  a  represen- 
tation that  land  is  subject  to  execution,  when  it  is  not,  constitutes  no  estop- 
pel, see  Smith  v.  Mundy,  52  Id.  221.  An  act  or  representation,  or  an  omission 
to  act  or  make  a  disclosure,  constitutes  no  estoppel  unless  adapted  and  in- 
tended to  induce  a  party  to  adopt  a  course  of  conduct  which  would  be  preju- 
dicial to  him  if  such  estoppel  were  not  allowed,  nor  unless  such  course  of 
conduct  was  actually  adopted  by  the  party  under  the  influence  of  such  act, 
representation,  or  omission:  ChristAan^n  v.  Linford,  3  Robt.  224;  Eitel  v. 
Bracken,  6  Jones  &  8.  15,  citing  the  principal  case.  See  slso  cases  in  this 
series  above  referred  to.  The  mere  expression  of  an  erroneous  opinion  upon 
a  matter  of  Uw  ndses  no  estoppel:  Tilion  v.  Ndson^  27  Barb.  607,  citing  and 
commenting  cm  the  principal  case. 
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Mattek  not  Puudbd,  WHXTB2R  Adhissiblb  In  eTidence  as  a  caaie  of 
aotioii  or  defense:  See  We$l  v.  MeOonneU^  25  Am.  Dec.  191,  and  Field  t. 
Mayor  eU,  qfNew  York,  ante,  p.  435,  and  note.  That  a  judgment  creditor  seek* 
ing  to  chaigc  property  of  his  debtor  conveyed  in  tmst  for  creditors  can  not  claim 
that  the  deed  was  fraudulent  and  void  becanse  made  to  hinder,  delay,  and 
defraud  creditors,  where  that  fact  is  not  alleged,  that  no  evidence  of  such 
het  is  admissible,  and  that  no  judgment  can  be  founded  on  it,  is  held,  dting 
the  principal  case,  in  Borne  Eaxhange  Bank  v.  Eamu^  4  Abb.  App.  Dec  88;  S. 
a,  1  Keyes,  592. 


Cobwin  v.  Cobwin. 

[6  Nbw  TObk  {%  8XLDBI),843.] 

Coir^STAVCB  TO  SoN-nv-LAw  "  IN  Consideration  of  Natubal  Lotb  akd 
AjnoTiON,"  etc.,  is  not  good  as  a  deed  of  bargain  and  sale,  because  it 
sho#s  no  pecuniary  consideration;  nor  as  a  covenant  to  stand  seised,  be- 
cause aflSnity  by  marriage  is  not  a  sufficient  consideration  for  such  a 
covenant. 

Ajppbal  from  a  judgment  affirming  a  judgment  for  defendant 
on  demurrer.  The  action  was  brought  to  recover  specific  real 
property.  There  was  no  dispute  that  the  land  formerly  be* 
longed  to  one  Tuthill.  His  daughter  became  the  wife  of  Jabez 
Corwin,  sen.;  bore  him  a  son,  also  named  Jabez  Corwin,  the 
defendant,  and  died.  During  the  marriage  relation  Tuthill 
deeded  the  land  to  Jabez  Corwin,  sen.,  ilie  daughter's  hus- 
band. After  her  death  her  husband  married  again,  and  the 
plaintiffs,  Franklin  E.  and  Ira  C.  Corwin,  were  his  sons  by  the 
second  marriage.  Later  still,  Jabez  Corwin  died;  by  which 
event,  if  the  deed  from  Tuthill  to  him  was  a  valid  conveyance, 
all  his  children  inherited  the  land  in  equal  shares.  The  object 
of  the  action  was  to  establish  his  title,  and  to  recover  two  shares 
of  tiie  land  as  the  property  of  the  two  sons  who  brought  the 
suit.  The  position  of  the  defendant  son  appears  to  have  been 
that  if  the  deed  from  Tuthill  to  his  father  was  void,  the  land 
belonged  wholly  to  him  as  the  direct  heir  (grandson)  of  Tuthill. 
No  necessity  arose  in  the  suit,  however,  for  his  disclosing  title; 
he  was  in  possession,  and  his  answer,  without  asse^ng  other 
right  than  that  set  out  in  the  deed  given  by  his  grandfather, 
alleged  that  under  this  deed  his  father  took  possession,  and  that 
it  was  the  only  muniment  of  title  under  which  his  half-brothers, 
the  plaintiffs,  could  claim,  and  charged  that  it  was  void.  The 
deed,  which  was  in  form  of  bargain  and  sale,  with  covenant  of 
warranty,  purported  to  be  made  "for  and  in  consideration  of 
natural  love  and  affection  which  I  have  and  do  bear  unto  my 
ion-in-law,  Jabei  Corwin,  and  for  the  better  maintenance  and 
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livelihocd  of  him,  the  said  Jabez  Corwin/'  The  pTaintiffa  de- 
mtured  to  the  answer,  relying  on  the  insofficiencj  of  such  a 
conyejance,  and  the  demurrer  was  sustained  at  the  special 
term  on  the  two  groimds  that  the  deed  might  be  treated  as  a 
ooTenant  to  stand  seised,  lUid  that  Jabez  Corwin  had  acquired 
title  by  adverse  possession;  and  by  the  general  term  on  the  lat- 
ter ground.  Both  opinions  are  reported  in  9  Barb.  219.  The 
defendant  appealed. 

Nicholas  EiU,  jun,,  for  the  appellant. 

WtUiam  M.  Alien,  for  the  respondents. 

By  Court,  Johnson,  J.  The  defendant's  answer  sets  up  the  fiicta 
on  which,  as  he  alleges,  the  question  of  the  plaintiffs'  title  de* 
pends.  To  this  answer  the  plaintiffs  have  demurred,  and  thereby 
admitted  the  truth  of  the  facts  stated.  The  answer  does  not 
allege  that  Jabez  Corwin  was  ever  in  possession  of  the  lands  in 
question  between  the  date  of  the  deed  to  him  and  the  death  of 
the  grantor  in  the  deed,  on  which  latter  event  he  became  enti- 
tled to  the  possession  of  the  land  as  tenant  by  the  curtesy 
initiate.  He  does  not  therefore  appear  to  have  been  in  posses- 
sion under  his  deed  at  any  time.  There  being  neither  lively  of 
seisin  nor  possession  under  the  deed,  the  plaintiffs  fail  to  make 
out  a  titie  in  Jabez  Corwin,  sen.,  unless  the  deed  can  be 
sustained  as  a  conveyance  under  the  statute  of  uses.  It  has 
been  contended  that  it  operates  either  as  a  bargain  and  sale  or 
as  a  covenant  to  stand  seised.  It  can  not  operate  in  the  first 
way,  because  it  shows  no  pecuniary  consideration;  nor  in  the 
second,  because  afiinity  by  marriage  is  not  a  consideration  on 
which  a  covenant  to  stand  seised  can  be  maintained.  Of  course, 
I  do  not  speak  of  a  deed  in  consideration  of  marriage  properly 
speaking;  viz.,  of  marriage  to  be  had.  This  is  a  valuable  con- 
sideration. We  do  not  intend  to  be  understood  as  expressing 
any  opinion  upon  the  effect  (should  the  plaintiffs  obtain  leave  to 
to  reply  in  the  court  below)  of  adding  to  the  case  an  averment 
in  reply,  that  Jabez  Corwin  was  in  possession  under  the  deed 
to  him  before  the  death  of  Isaiah  Tuthill.  In  the  present 
aspect  of  the  case,  the  judgment  of  the  supreme  court  must  be 
reversed,  and  judgment  rendered  for  the  defendant  on  the  de- 
murrer. 

Welles,  J.,  delivered  a  written  opinion  to  the  same  effiDctr 
and  all  the  other  members  of  the  court  concurred. 
Judgment  reversed. 
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Pecukiaut  OB  Valuable  CoHsiDERATioir  must  be  Esfbessed  ur  Debi>  of 
bargain  and  sale:  CMUa  v.  Coleman^  12  Am.  Dec.  396.  Bat  a  pecuniary  con- 
sideration, however  small,  is  sofficient:  BeU  v.  Sccunmon,  41  Id.  706. 

CovENAirr  TO  Stand  Seised,  What  Consideratiok  will  Support:  See 
BeU  V.  Scammon,  41  Am.  Dec  706;  Chancellor  v.  Wmdham,  42  Id.  411,  and 
notes. 

Deed  to  Son-dv-law  in  CoitsidebatIon  op  Loye  and  AppBonoH  held 
^(ood  as  coyeoant  to  stand  seised  to  uses,  when:  See  BeU  v.  Scamnum^  41  Am. 
Dec.  706. 


Thomas  v.  Winohestbb. 

C6  XawToBX  (2  8sLDSM)»S97.] 
JiANUPACTUBINO  DbUOOIST  SsLIINO  POISONOUS  DbUO  TmBET.KD  AB  HaBM* 

LESS,  by  himself  or  his  agent,  is  liable  in  damages  to  a  person  who,  with- 
out carelessness  on  his  part,  ana  relying  on  the  erroneous  label,  takes 
such  drug  as  a  medicine,  on  the  ground  of  breach  of  public  duty,  and 
whether  the  injured  person  is  an  immediate  customer  of  the  defendant 
or  not. 
Action  bt  Husband  and  Wife  fob  Pebsonal  Injubt  to  Wife  is  properly 
brought. 

Appeal  from  a  judgment  of  the  supreme  court  in  fayor  of 
defendant  in  an  action  on  the  case  for  damages.  The  facts  are 
stated  in  the  opinion. 

Charles  P.  Kirldand,  for  the  appellants. 

Nicholas  Eill,  jun.,  for  the  respondent. 

By  Court,  Buqoles,  C.  J.  This  is  an  action  brought  to  recover 
damages  from  the  defendant  for  negligently  putting  up,  label- 
ing, and  selling  as  and  for  the  extract  of  dandelion,  which  is  a 
simple  and  harmless  medicine,  a  jar  of  the  extract  of  bella- 
donna, which  is  a  deadly  poison;  by  means  of  which  the  plaint- 
iff Mary  Ann  Thomas,  to  whom,  being  sick,  a  dose  of  dandelion 
was  prescribed  by  a  physician,  and  a  portion  of  the  contents  of 
the  jar  was  administered  as  and  for  the  extract  of  dandelion, 
was  greatly  injured,  etc. 

The  facts  proved  were  briefly  these:  Mrs.  Thomas  being  in  ill 
health,  her  physician  prescribed  for  her  a  dose  of  dandelion. 
Her  husband  purchased  what  was  believed  to  be  the  medicine 
prescribed,  at  the  store  of  Dr.,Foord,  a  physician  and  druggist 
in  Cazenovia,  Madison  county,  where  the  plaintiffs  reside. 

A  small  quantity  of  the  medicine  thus  purchased  was  ad- 
ministered to  Mrs.  Thomas,  on  whom  it  produced  very  alarming 
effects,  such  as  coldness  of  the  surface  and  extremities,  feeble* 
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ness  of  dronlatioiiy  spasms  of  the  muscles,  giddiness  of  the  head, 
dilation  of  the  pupils  of  the  eyes,  and  derangement  of  mind. 
She  recovered,  however,  after  some  time,  from  its  effects,  al- 
though for  a  short  time  her  life  was  thought  to  be  in  great 
danger.  The  medicine  administered  was  belladonna,  and  not 
dandelion.  The  jar  from  which  it  was  taken  was  labeled  ''  ^  lb. 
dandelion,  prepared  by  A.  Gilbert,  No.  108  John  street,  N.  Y. 
Jar  8  oz."  It  was  sol^  for  and  believed  by  Dr.  Foord  to 
be  the  extract  of  dandelion,  as  labeled.  Dr.  Foord  purchased 
the  article  as  the  extract  of  dandelion  from  James  S.  Aspinwall, 
a  druggist  at  New  York.  Aspinwall  bought  it  of  the  defendant 
as  extract  of  dandelion,  believing  it  to  be  such.  The  defendant 
was  engaged  at  No.  108  John  street.  New  York,  in  the  manu- 
facture and  sale  of  certain  vegetable  extracts  for  medicinal 
purposes,  and  in  the  purchase  and  sale  of  others.  The  extracts 
manufactured  by  him  were  put  up  in  jars  for  sale,  and  those 
which  he  purchased  were  put  up  by  him  in  like  manner.  The 
jars  containing  extracts  manufactured  by  himself  and  those  con- 
taining extracts  purchased  by  him  from  others  were  labeled 
alike.  Both  were  labeled  like  the  jar  in  question,  as  **  prepared 
by  A.  Gilbert."  Gilbert  was  a  person  employed  by  the  defend- 
ant at  a  salary,  as  an  assistant  in  his  business.  The  jars  were 
labeled  in  Gilbert's  name  because  he  had  been  previously  en- 
gaged in  the  same  business  on  his  own  account  at  No.  108 
John  street,  and  probably  because  Gilbert's  labels  rendered  the 
articles  more  salable.  The  extract  contained  in  the  jar  sold  to 
Aspinwall,  and  by  him  to  Foord,  was  not  manufactured  by  the 
defendant,  but  was  purchased  by  him  from  another  manufac- 
turer or  dealer.  The  extract  of  dandelion  and  the  extract  of 
belladonna  resemble  each  other  in  color,  consistence,  smell,  and 
taste;  but  may,  on  careful  examination,  be  distinguished  the 
one  from  the  other  by  those  who  are  well  acquainted  with  these 
articles.  Gilbert's  labels  were  paid  for  by  Winchester  and  used 
in  his  business  with  his  knowledge  and  assent. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  follow- 
ing grounds: 

1.  That  the  action  could  not  be  sustained,  as  the  defendant 
was  the  remote  vendor  of  the  article  in  question;  and  there  was 
no  connection,  transaction,  or  privity  between  him  and  the 
plaintiffs,  or  either  of  them. 

2.  That  this  action  sought  to  charge  the  defendant  with  the 
consequences  of  the  negligence  of  Aspinwall  and  Foord. 

8.  That  the  plaintiffs  were  liable  to  and  chargeable  with  the 
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negligence  of  Aspinwall  and  Foord,  and  therefore  cotild  not 
maintAin  this  action. 

4.  That  according  to  the  testimony  Foord  was  chargeable 
with  negligence,  and  that  the  plaintiffs  therefore  could  not 
sustain  this  suit  against  the  defendant:  if  they  cotdd  sustain  a 
suit  at  all,  it  wotdd  be  against  Foord  only. 

6.  That  this  suit  being  brought  for  the  benefit  of  the  wife, 
and  alleging  her  as  the  meritorious  cause  of  action,  can  not  be 
sustained. 

6.  That  there  was  not  sufficient  evidence  of  negligence  in  the 
defendant  to  go  to  the  jury. 

The  judge  overruled  the  motion  for  a  nonsuit,  and  the  de* 
fendant's  counsel  excepted. 

The  judge,  among  other  things,  charged  the  jury,  that  if  they 
should  find  from  the  evidence  that  either  Aspinwall  or  Foord 
was  guilty  of  negligence  in  vending  as  and  for  dandelion  the 
extract  taken  by  Mrs.  Thomas,  or  that  the  plaintiff,  Thomas,  or 
those  who  administered  it  to  Mrs.  Thomas,  were  chargeable 
with  negligence  in  administering  it,  the  plaintiffs  were  not  en- 
titled to  recover;  but  if  they  were  free  from  negligence,  and  if 
the  defendant,  Winchester,  was  guilty  of  negligence  in  putting 
up  and  vending  the  extracts  in  question,  the  plaintiffs  were  en- 
titled to  recover,  provided  the  extract  administered  to  Mrs. 
Thomas  was  the  same  which  was  put  up  by  the  defendant  and 
sold  by  him  to  Aspinwall,  and  by  Aspipwall  to  Foord.  That  if 
they  should  find  the  defendant  liable,  the  plaintiffs  in  this  action 
were  entitled  to  recover  damages  only  for  the  personal  injury 
and  suffering  of  the  vnfe,  and  not  for  loss  of  service,  medical 
treatment,  or  expense  to  the  husband,  and  that  the  recovery 
should  be  confined  to  the  actual  damages  suffered  by  the  vnfe. 

The  action  was  properly  brought  in  the  name  of  the  husband 
and  wife  for  the  personal  injury  and  suffering  of  the  wife;  and 
the  ease  was  left  to  the  jury  with  the  proper  directions  on  that 
point:  1  Ch.  PL  62,  ed.  of  1828. 

The  case  depends  on  the  first  point  taken  by  the  defendant 
on  his  motion  for  a  nonsuit;  and  the  question  is,  whether,  the 
defendant  being  a  remote  vendor  of  the  medicine,  and  there  be- 
ing no  privity  or  connection  between  him  and  the  plaintiffs,  the 
action  can  be  maintained. 

If  in  labeling  a  poisonous  drug  with  the  name  of  a  harmless 
medicine,  for  public  market,  no  duty  was  violated  by  the  defend- 
ant excepting  that  which  he  owed  to  Aspinwall,  his  immediate 
fendee,  in  virtue  of  his  contract  of  sale,  this  action  can  not  be 
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maintained.  If  A.  build  a  wagon  and  sell  it  to  B.,  who  sells  it 
to  0.,  and  0.  hires  it  to  D.,  who,  in  consequence  of  the  gross 
negligence  of  A.  in  building  the  wagon,  is  OTertumed  and  in* 
jured,  D.  can  not  recover  damages  against  A.,  the  builder.  A.'s 
obligation  to  build  the  wagon  faithfully  arises  solely  out  of  his 
contract  with  B.  The  public  have  nothing  to  do  with  it.  Mis- 
fortune to  third  persons,  not  parties  to  the  contract,  wotdd  not 
be  a  natural  and  necessaiy  consequence  of  the  builder's  negli- 
gence; and  such  negligence  is  not  an  act  imminently  dangerous 
to  human  life. 

So,  for  the  same  reason,  if  a  horse  be  defectively  shod  by  a 
smith,  and  a  person  hiring  the  horse  from  the  owner  is  thrown 
and  injured  in  consequence  of  the  smith's  negligence  in  shoeing, 
the  smith  is  not  liable  for  the  injury.  The  smith's  duty  in  such 
case  grows  exclusively  out  of  his  contract  with  the  owner  of  the 
horse;  it  was  a  duty  which  the  smith  owed  to  him  alone,  and  to 
no  one  else.  And  although  the  injury  to  the  rider  may  have 
happened  in  consequence  of  the  negligence  of  the  smith,  the 
latter  was  not  bound,  either  by  his  contract  or  by  any  consider- 
ations of  public  policy  or  safety,  to  respond  for  his  breach  of 
duty  to  any  one  except  the  person  he  contracted  with. 

This  was  the  ground  on  which  the  case  of  Winterbottom  v. 
Wright^  10  Mee.  &  W.  109,  was  decided.  A.  contracted  with 
the  postmaster-general  to  provide  a  coach  to  convey  the  mail- 
bags  along  a  certain  line  of  road,  and  B.  and  others  also  con- 
tracted to  horse  the  coach  along  the  same  line.  B.  and  his  co- 
contractors  hired  C,  who  was  the  plaintiff,  to  drive  the  coach. 
The  coach,  in  consequence  of  some  latent  defect,  broke  down; 
the  plaintiff  was  thrown  from  his  seat  and  lamed.  It  was  held 
that  C.  could  not  maintain  an  action  against  A.  for  the  injury 
thus  sustained.  The  reason  of  the  decision  is  best  stated  by 
Baron  Bolfe:  A.'s  duty  to  keep  the  coach  in  good  condition  was 
a  duly  to  the  postmaster-general,  with  whom  he  made  his  con- 
tract, and  not  a  duty  to  the  driver  employed  by  the  owners  of 
the  horses. 

But  the  case  in  hand  stands  on  a  different  ground.  The  de- 
fendant was  a  dealer  in  poisonous  drugs.  Gilbert  was  his  agent 
in  preparing  them  for  market.  The  death  or  great  bodily  harm' 
of  some  person  was  the  natural  and  almost  inevitable  conse- 
quence of  the  sale  of  belladonna  by  means  of  the  false  label. 

Gilbert,  the  defendant's  agent,  would  have  been  punishable 
for  manslaughter  if  Mrs.  Thomas  had  died  in  consequence  of 
taking  the  falsely  labeled  medicine.    Eveiy  man  who  by  hia 
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culpable  negligence  causes  the  death  of  another,  although  with-* 
ont  intent  to  kill,  is  guilty  of  manslaughter:  2  B.  S.  662,  sec. 
19.  A  chemist  who  negligently  sells  laudanum  in  a  vial 
labeled  as  paregoric,  and  thereby  causes  the  death  of  a  person 
to  whom  it  is  administered,  is  guilty  of  manslaughter:  Tsssy- 
mond's  Case,  1  Lew.  C.  C.  169.  "So  highly  does  the  law 
value  human  life,  that  it  admits  of  no  justification  whercT^  life 
has  been  lost,  and  the  carelessness  or  negligence  of  one  per* 
son  has  contributed  to  the  death  of  another:  Eegina  v.  SioindaU, 
2  Oar.  &  £ir.  232,  233.  And  this  rule  applies  not  only  where  the 
death  of  one  is  occasioned  by  the  negligent  act  of  another,  but 
where  it  is  caused  by  the  negligent  omission  of  a  duty  of  that 
other:  Regina  t.  Haines,  Id.  368, 371.  Although  the  defendant 
Winchester  may  not  be  answerable  criminally  for  the  negli- 
gence of  his  agent,  there  can  be  no  doubt  of  his  liability  in  a 
civil  action,  in  which  the  act  of  the  agent  is  to  be  regarded  as 
the  act  of  the  principal. 

In  respect  to  the  wrongful  and  criminal  character  of  the  neg- 
ligence complained  of,  this  case  differs  widely  from  those  put 
by  the  defendant's  counsel.  No  such  imminent  danger  existed 
in  those  cases.  In  the  present  case  the  sale  of  the  poisonous 
article  was  made  to  a  dealer  in  drugs,  and  not  to  a  consumer. 
The  injury  therefore  was  not  likely  to  fall  on  him,  or  on  his 
vendee,  who  was  also  a  dealer;  but  much  more  likely  to  be 
visited  on  a  remote  purchaser,  as  actually  happened.  The  de* 
fendant's  negligence  put  human  life  in  imminent  danger.  Can 
it  be  said  that  there  was  no  duty  on  the  part  of  the  defendant 
to  avoid  the  creation  of  that  danger  by  the  exercise  of  greater 
caution?  or  that  the  exercise  of  that  caution  was  a  duty  only  to 
his  immediate  vendee,  whose  life  was  not  endangered  ?  The 
defendant's  duty  arose  out  of  the  nature  of  his  btisiness  and  the 
danger  to  others  incident  to  its  mismanagement.  Nothing  but 
mischief  like  that  which  actually  happened  could  have  been  ex- 
pected  from  sending  the  poison  falsely  labeled  into  the  market; 
and  the  defendant  is  jusUy  responsible  for  the  probable  conse- 
quences of  the  act. 

The  duty  of  exercising  caution  in  this  respect  did  not  arise 
out  of  the  defendant's  contract  of  sale  to  Aspinwall.  The 
wrong  done  by  the  defendant  was  in  putting  the  poison,  mis- 
labeled, into  the  hands  of  Aspinwall  as  an  article  of  merchan- 
dise to  be  sold  and  afterwards  used  as  the  extract  of  dandelion, 
by  some  person  then  unknown.  The  owner  of  a  horse  and  cart 
who  leaves  them  unattended  in  the  street  is  liable  for  any  dam« 
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age  which  maj  zeeult  from  his  negligence :  Lynch  t.  Nurdin,  1  Ad. 
&  El. ,  N.  S. ,  29;  lUidge  t.  Goodwin,  6  Car.  k  P.  190.  The  owner 
of  a  loaded  gon  who  puts  it  into  the  hands  of  a  child,  by  whose  in- 
discretion it  is  discharged,  is  liable  for  the  damage  occasioned  by 
the  discharge:  IHxm  v.  Bell,  5  Man.  k  Sel.  198.  The  defend- 
ant's contract  of  sale  to  Aspinwall  does  not  excuse  the  wrong 
done  to  the  plaintiffs.  It  was  a  part  of  the  means  by  which  the 
wrong  was  effected.  The  plaintiffs'  injury  and  their  remedy 
would  have  stood  on  the  same  principle  if  the  defendant  had 
giyen  the  belladonna  to  Dr.  Foord  without  price,  or  if  he  had 
put  it  in  his  shop  without  his  knowledge,  under  circumstances 
which  wqtdd  probably  have  led  to  its  sale  on  the  faith  of  the 
label. 

In  Longmeid  t.  HoUiday,  6  Eng.  Law  k  Eq.  662,  the  distinc- 
tion is  recognized  between  an  act  of  negligence  imminently 
dangerous  to  the  lives  of  others  and  one  that  is  not  so.  In  the 
former  case,  the  party  guilty  of  the  negligence  is  liable  to  the 
party  injured,  whether  there  be  a  contract  between  them  or  not; 
in  the  latter,  the  negligent  party  is  liable  only  to  the  party 
with  whom  he  contracted,  and  on  the  ground  tliat  negligence 
is  a  breach  of  the  contract. 

The  defendant,  on  the  trial,  insisted  that  Aspinwall  and 
Foord  were  guilty  of  negligence  in  selling  the  article  in  ques- 
tion for  what  it  was  represented  to  be  in  the  label;  and  that  the 
suit,  if  it  could  be  stistained  at  all,  should  have  been  brought 
against  Foord.  The  judge  charged  the  jury  that  if  they,  or 
either  of  them,  were  guilty  of  negligence  in  selling  the  bella- 
donna for  dandelion,  the  verdict  must  be  for  the  defendant; 
and  left  the  question  of  their  negligence  to  the  jury,  who  found 
on  that  point  for  the  plaintiff.  If  the  case  really  depended  on 
the  point  thus  raised,  the  question  was  properly  left  to  the  jury. 
But  I  think  it  did  not.  The  defendant,  by  afSixing  the  label  to 
the  jar,  represented  its  contents  to  be  dandelion;  and  to  have 
been  *  *  prepared  "  by  his  agent,  Gilbert.  The  word  *  *  prepared  " 
on  the  label  must  be  understood  to  mean  that  the  article  was 
manufactured  by  him,  or  that  it  had  passed  through  some  pro- 
cess under  his  hands,  which  would  give  him  personal  knowledge 
of  its  true  luime  and  quality.  Whether  Foord  was  justified  in 
selling  the  article  upon  the  faith  of  the  defendant's  label  would 
have  been  an  open  question  in  an  action  by  the  plaintiffs  against 
him,  and  I  wish  to  be  understood  as  giving  no  opinion  on  that 
point.  But  it  seems  to  me  to  be  clear  that  the  defendant  can 
not,  in  this  case,  set  up  as  a  defense  that  Foord  sold  the  con- 
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tents  of  the  jar  as  and  for  what  the  defendant  represented  it  to 
be.  The  label  conveyed  the  idea  distinctly  to  Foord  that  the 
contents  of  the  jar  was  the  extract  of  dandelion;  and  that  the 
defendant  knew  it  to  be  such.  So  far  as  the  defendant  is  con* 
cemed,  Foord  was  under  no  obligation  to  test  the  truth  of  the 
representation.  The  charge  of  the  judge  in  submitting  to  the 
juiy  the  question  in  relation  to  the  negligence  of  Foord  and 
Aspinwall  can  not  be  complained  of  by  the  defendant. 

Gaadineb,  J.,  concurred  in  affirming  the  judgment,  on  the 
ground  that  selling  the  belladonna  without  a  label  indicating 
that  it  was  a  poison  was  declared  a  misdemeanor  by  statute:  2 
B.  S  694,  sec.  23;  but  expressed  no  opinion  upon  the  question 
whether,  independent  of  the  statute,  the  defendant  would  have 
been  liable  to  these  plaintiffs. 

Gbidlet,  J.,  was  not  present  when  the  cause  was  decided. 
All  the  other  members  of  the  court  concurred  in  the  opinion 
delivered  by  Chief  Justice  Bugoles. 

Judgment  affirmed. 

LxABiuTT  OF  Bbmotb  Wrono-doer  FOR  Damaois  Gaussd  bt  Wbono- 
ruL  Act  or  NKOUOBNcs.»The  general  rale  is  that  the  damftgee  for  which  a  • 
party  is  liable  are  those  and  those  only  which  are  the  natural  and  necessary 
consequences  of  his  acts:  Kellogg  v.  Chicago  etc  B,  B,  Co.,  26  Wis.  267; 
Byan  v.  New  York  Central  B.  B,  Co.,  35  N.  Y.  211,  both  citing  the  principal 
case.'  If  the  act  causing  the  injury  was  unlawful,  the  wrong-doer  is  liable, 
without  reference  to  the  probabili^  that  the  act  would  cause  that  particular 
injury;  not  so  where  the'  act  was  not  unlawful:  Durham  v.  Mtutclmanf  18 
Am.  Dec  133.  The  principal  case  is  cited  in  Colegrove  v.  JIarUm  etc,  B.  B, 
Co,,  6  Duer,  41 0»  and  Burke  v.  De  Castro,  11  fiun,  357,  to  the  point  that 
there  is  a  marked  distinction  between  an  act  of  negligence  imminently  dan- 
gerous to  human  life  and  one  that  is  not  so,  the  guilty  party  being  liable  in 
the  former  cose  to  the  party  injured,  whether  there  was  any  relation  of  con- 
tract between  them  or  not,  but  not  so  in  the  latter  case.  That  the  creator  or 
erector  of  a  nuisance,  or  one  who  more  remotely,  either  by  negligence  or  de- 
sign, furnishes  means  or  facilities  for  the  commission  of  an  injury  to  another 
which  could  not  otherwise  have  happened,  is  liable  therefor,  is  a  genera] 
doctrine  clearly  deducible  from  Thomas  v.  Winc?ifster:  Anderwm  v.  Dickie,  1 
Eobt.  244;  S.  C,  26  How.  Pr.  117;  CroM  v.  Sa4ikeU,  2  Bosw.  648.  The  ap- 
plications  of  this  doctrine  are  various. 

Where  one  sellb  liquor  to  a  third  person,  knowing  it  to  be  intended  for  a 
slave,  he  is  just  as  liable  as  if  he  had  sold  it  directly  to  the  slave:  Harrison 
▼.  Berkley,  47  Am.  Dec.  678.  An  apothecary  negligently  selling  tincture  of 
opium  instead  of  tincture  of  rhubarb,  to  be  odminbtered  to  a  third  person, 
whose  death  is  caused  by  the  mistake,  is  liable  in  damages  to  the  Utter's  per- 
K>nal  representative  under  a  statute  giving  damages  for  an  injury  resulting 
in  death:  Norton  v.  Sewall,  106  Mass.  144,  following  the  principal  case.  So 
where  a  manufacturer  of  oils  for  illumination,  knowing  that  naphtha  is  ex- 
plosive and  dangerous,  sells  it  to  a  retailer  of  illuminating  oils,  who,  in  igno- 
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nnoe  of  its  dmDgeroos  character,  sells  it  to  a  costomer  equally  ignorant,  who 
OSes  it  in  his  lamp,  causing  an  explosion,  the  manufacturer  is  liable  for  in- 
juries resulting  therefrom:  Wellington  v.  Downer  Kerosene  OU  Co,,  104  Id.  64, 
68.  A  shipper  of  a  dangerous  ezplosiTe,  such  as  nitro-glyoerine,  giving  no 
information  of  the  nature  of  the  article,  would  undoubtedlly  be  liable  for  an 
injury  resulting  from  aii  explosion  while  in  transit:  Barney  v.  BtunUnhmder^ 
7  Lans.  213;  S.  C,  64  Barb.  213.  Where  a  vendor  of  hay,  knowing  that 
white  lead  had  been  spilled  on  a  certain  lot  of  hay,  after  carefully  removing, 
as  he  thought,  all  that  had  been  damaged,  sold  a  part  of  the  lot  to  be  fed  to 
a  cow,  causing  her  death,  he  was  held  liable  therefor,  because  silence  in  such 
a  case  was  tantamount  to  deceit:  French  v.  Vining,  102  Mass.  132,  136.  But 
where  certain  wholesale  chemists^  and  druggists  sold  to  certain  retailers  a 
quantity  of  sulphide  of  antimony  as  and  for  black  oxide  of  manganese,  which 
it  much  resembled,  and  the  retailer  sold  it  as  black  oxide  of  manganese  to 
the  plaintiff,  who,  supposing  it  to  be  what  it  purported  to  be,  used  it  in 
combination  with  chlorate  of  potassa,  causing  an  explosion,  by  which  he  was 
injured,  it  was  held,  distinguishing  the  principal  case,  that  the  wholesalers 
were  not  liable,  because  the  article  was  not  in  itself  necessarily  dangerous, 
and  they  had  no  knowledge  that  it  was  intended  to  be  used  in  the  combina- 
tion which  rendered  it  dangerous:  Davidson  v.  NiehoU,  11  Allen,  614,  619. 
This  distinction  seems  to  us  unsound.  If  a  druggist  sells  one  drug  or  chemi- 
cal substance  for  another,  he  ought  to  be  presumed  to  have  notice  that  it  will 
be  used  just  as  the  genuine  article  might  properly  have  been,  and  if  it  is  dan- 
gerous when  so  used,  either  by  itself  or  by  being  combined  with  a  substance 
with  which  the  genuine  article  might  safely  be  combined,  he  ought  to  be  held 
responsible  for  the  consequences  of  such  use.  Where  a  physician  employed 
a  person  to  whitewash  a  house  in  which  a  small-pox  patient  had  died,  assur- 
ing him  that  the  house  had  been  disinfected,  and  that  he  would  be  safe,  and 
the  person  so  employed  caught  the  disease,  it  was  held,  citing  the  principal 
case,  that  the  physician  would  be  liable  if  he  had  not  acted  towards  the  per 
son  injured  with  due  care,  and  if  the  latter  had  not  been  guilty  of  rashness: 
Span  v.  Ely,  8  Hun,  258.  As  the  relation  in  that  case  between  the  party 
committing  the  injury  and  the  party  injured  was  direct,  it  is  not  easy  to  see 
the  applicability  of  the  principal  case. 

Where  a  steam-engine  was  manufactured  expressly  for  a  mill  owner,  and 
being  defective  burst  and  injured  the  mill,  it  was  held,  in  an  action  by  an 
assignee  of  the  note  given  for  the  price,  that  a  counter-claim  for  damages  was 
allowable,  citing  and  commenting  on  the  principal  case:  Page  v.  Ford^  12 
Ind.  48.  Here  also  there  was  direct  privity  between  the  vendor  anH  vendee 
of  the  engine.  But  where  a  balance- whed  manufactured  by  the  defendants 
and  sold  for  use  in  a  certain  wood-sawing  machine  burst  after  four  years*  use 
through  a  defect  in  its  manufacture,  and  killed  a  person  who  was  using  it 
with  the  owner's  oonsent,  the  manufacturers  were  held  not  to  be  liable 
because  the  wheel  was  not  in  itself  a  dangerous  instrument,  and  the  injuiy 
was  not  a  natural  consequence  of  its  use:  Loop  v.  LUel^fidd,  42  N.  Y.  357« 
commenting  on  and  distinguishing  the  principal  case.  The  same  rule  was 
applied  in  Losee  v.  Clule,  51  Id.  497,  in  case  of  a  sale  of  a  defective  steam- 
boiler,  approving  the  distinction  laid  down  in  Loop  v.  Litchfield,  Where 
contractors  entered  into  a  contract  to  put  a  cornice  on  a  mill,  the  mill  owners 
to  furnish  the  necessary  scaffolding,  and  the  scaffolding  furnished  being 
defective,  fell  and  killed  an  employee  of  the  contractors,  the  mill  owners 
were  held  liable,  because  the  injury  was  the  natural  consequence  of  theif 
DegligsDoe  in  ooostmcting  the  scaffolding,  citing  the  principal  case:  Cough' 
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Iry  ▼•  Olobe  WooUn  Co.,  56  Id.  128,  revening  S.  C,  1  Thomp.  ft  G.  452, 
455,  where  the  prmoipal  case  is  also  cited.  Similarly  the  owners  of  a  dock 
who  let  it  with  certain  scaffolding  for  the  repair  of  a  vessel  were  held  liable 
for  an  injury  to  an  employee  of  the  lessees  through  the  falling  of  the  scaffold- 
ing, owing  to  defects  therein:  Cook  v.  New  York  FlocUing  Dry  Dock  Co,,  1 
Hilt.  437.  On  the  other  hand,  where  the  owner  of  a  derrick  let  it  for  hire 
aod  an  employee  of  the  hirer  was  injured  while  using  it  by  the  breaking  of  a 
defective  rope,  the  owner  was  held  not  to  be  liable:  Burke  v.  De  Castro,  II 
Hun,  354,  357.  So  where  the  owners  of  an  elevator  let  it  to  a  contractor 
and  an  employee  of  the  contractor  was  injured  by  the  falling  of  the  elevator 
through  a  defect  in  its  construction*  the  owners  were  held  not  liable:  BarreU 
v.  Singer  Mfg.  Co.,  1  Sweeny,  548.  In  both  the  cases  last  cited,  Tlumuu  v. 
Wtnchester  was  distinguished  on  the  ground  that  there  the  injury  arose  from 
an  act  imminently  and  necessarily  dangerous  to  Hfe,  which  was  nol  so  in  the 
cases  at  bar. 

In  SnUih  v.  New  York  etc.  R.  R.  Co.,  19  N.  Y.  130,  an  engineer  of  a  rail- 
road company,  which  was  permitted  to  run  its  cars  on  the  track  of  another 
company,  was  injured  through  the  negligence  of  a  switch-tender  of  the  latter 
company  in  the  management  of  a  switch,  and  the  latter  company  was  held 
liable,  because  the  act  causing  the  injury  being  imminently  dangerous  to  life, 
no  privity  was  required.  So  where  the  defendant's  servant  negligently  drom 
his  sleigh  against  a  carriage,  and  caused  the  team  attached  to  such  carria^ 
to  take  fright  and  run  over  the  plaintiff's  sleigh  and  injure  the  plaintiff  the 
defendant  was  held  liable,  on  the  ground  that  the  negligent  act  was  a  breach 
of  duty  towards  persons  in  the  highway,  and  that  injury  to  the  persons  or 
oroperty  of  others  was  reasonably  likely  to  ensue:  McDonald  v.  Snellmg,  14 
Kllen,  290,  295.  In  both  the  cases  last  cited,  ThomcLS  ▼.  Wtnchester  was  r^ 
ferred  to  as  illustrating  the  correct  rule.  The  licensee  of  a  ferry  havmg  let 
it  to  another,  by  whose  negligence  a  passenger  was  drowned,  was  held  not 
liable  therefor,  beoanse  there  was  no  privity,  and  because,  though  the  let- 
ting of  the  ferry  might  have  been  unlawful,  the  injury  was  not  a  necessaiy 
or  natural  consequence,  referring  to  TJumuis  v.  Winchester  as  decided  on  that 
principle:  Norton  v.  Wiswall,  26  Barb.  627;  BlackweU  ▼.  WiswaU,  24  Id.  361; 
a  C,  11  How.  Pr.  264. 

Where  a  railroad  company,  by  the  nogligence  of  its  servants,  set  fire  to  one 
of  its  own  buildings  by  sparks  from  a  locomotive,  and  the  fire  spread  to  the 
plaintiff's  house  and  destroyed  it,  the  company  was  held  not  to  be  liable, 
because  the  damage  was  too  remote,  distinguishing  the  principal  case:  Eyan 
V.  New  York  Central  R.  R.  Co.,  35  N.  Y.  211.  But  the  contrary  was  held 
in  a  precisely  similar  case  in  Delaware  etc  R.  R.  Co.  v.  Salmon,  39  N.  J.  L. 
299,  310,  disapproving  Ryan  v.  New  York  Central  R,  R,  Co.,  supra,  and  cit- 
ing Thomas  v.  Winchester  as  illustrating  the  rule  as  to  the  liability  of  the  re- 
mote author  of  an  injury,  notwithstanding  some  intervening  injury.  See 
generally,  as  to  the  liability  of  a  railroad  company  for  fires  caused  by  sparks 
from  its  locomotives,  the  note  to  Burroughs  v.  Housatonic  R.  R.  Co.,  dS-Am. 
Dec.  70. 

Directors  of  a  corporation  issuing  spurious  stock,  or  the  corporation  itself 
where  it  has  authorized  the  act,  will  be  liable  to  an  ultimate  purchaser  of  the 
stock  for  the  injury  caused  thereby,  though  there  is  no  privity  of  oontraot: 
Bnify.  Mali,  36  N.  Y.  206;  S.  C.  34  How.  Pr.  345;  New  York  etc.  R.  R. 
Co,  V.  Schuyler,  34  N.  Y.  60,  citing  the  principal  case;  contra:  Seizerv.  Mali 
82  Barb.  78;  S.  C,  11  Abb.  Pr.  131;  Caxeaux  v.  ifo^  25  Barb.  592,  per  Pea- 
body,  J.»  dissenting,  distiDgmshing  the  principal  case.    The  injured  party  in 


Digitized  by  VjOOQIC 


464  CHAPiiAN  V.  Whttb.  [New  York. 

snch  a  cam  '*!>  not  teeldsg  redress  upon  the  contract,  bat  purely  for  the 
tortious  act»  in  the  commission  of  which  the  contract  is  sn  accidental  inci« 
dent:"  New  Torh  tit,  JR.  R.  Co.  ▼.  8chuyler,  mtpra.  So  those  forming  a  cor- 
poration making  public  false  and  fraudulent  representations  as  to  the  capitsi 
stock,  resources,  etc.,  of  the  corporation,  for  the  purpose  of  marketing  its 
shares,  are  liable  to  one  purchasing  shares  in  the  market  which  turn  out 
▼alueless:  Cro$8  ▼.  Sackett,  2  Bosw.  648,  also  citing  Thomas  ▼.  Winehuter.  Of 
course  where  a  remedy  is  sought  on  a  contract,  only  parties  to  the  contract, 
or  those  in  privity  with  them,  can  sue:  Murch  ▼.  Concord  R.  R.  Corp., 29  N. 
H.  35;  MeCluthey  v.  CromwUy  11  N.  Y.  697,  citing  the  principal  case. 

LiABiLiTT  OF  Mastxb  OR  PuNCiPAL  FOB  Nkougencx  or  misconduot  of 
his  servant  or  agent:  See  Blake  ▼.  Ferrie,  55  Am.  Dec.  304,  and  note.  The 
{/rindpal  case  is  mted  on  this  point  in  People  v.  New  York  Hospital^  3  Abb. 
N.  a  270l 

HusBAivD  ahp  Wifb  mxtst  Join  nr  Action  fob  Wife's  Ikjttbt,  even 
though  the  hosband  has  deserted  the  wifs:  Ballard  v.  BueseU^  54  Am.  Dea 
62a 


Chapman  v.  Whteb. 

:<»  Xbw  Tobx  (3  Bmonr).  411] 
Ukaoosptbd  Ceick  ob  Dbaft  ov  Bavi^  is  No  AflnomaofT  of  Dbpoot 
thf^rein  to  the  drawer's  credit,  gives  no  lien  thereon,  and  creates  no  lia- 
bility from  the  bank  to  the  holder. 

Appeal  from  a  judgment  on  a  controversj  eubmitted  without 
ftction.  The  Bank  of  Geneva  gaye  an  ordinary  check  or  dDift 
on  ihe  Canal  Bank,  drawn  against  a  sufficient  deposit  there. 
The  purchaser  sent  tho  instrument  by  mail  to  the  Canal  Bank 
to  pay  his  note  then  maturing  and  payable  at  that  bank.  After 
the  Canal  Bank  received  the  check  or  draft,  with  the  direction 
to  apply  it  to  the  note  when  it  should  be  presented,  but  before 
the  note  fell  due  or  was  presented  the  Canal  Bank  failed,  hold- 
ing at  the  time  an  ample  deposit  of  funds  of  the  Bank  of  Geneva. 
The  holder  of  the  check  claimed  that  the  receiver  should  pay 
the  check  in  full  out  of  the  deposit;  and  on  his  refusal  to  do  so 
oiC  question  was  submitted.  The  supreme  court  held,  in  an 
opinion  not  reported,  that  the  check  operated  as  an  equitable 
assignment  of  the  deposit  (to  the  extent  of  the  sum  it  called  for), 
and  that  the  receipt  by  the  Canal  Bank  of  the  check,  with  in- 
struction to  apply  it  to  the  note,  constituted  it  a  special  deposit 
in  his  favor,  so  that  the  bank  thereafter  held  the  sum  as  bailee 
only.  The  plaintiff  thereupon  had  judgment,  from  which  the 
defendant  appealed. 

Pruyn  S  Beynolds^  tot  the  appellant,  the  receiver. 


Digitized  by  VjOOQIC 


July,  1852.]  Chapman  v.  Whitb.  465 

y 
Quinn,  North,  and  Brown,  and  baac  Edwards,  of  oonnsely  for 
the  respondent,  the  check  holder. 

By  Court,  GAsomEB,  J.  The  question  npon  the  facts  stated 
is,  whether  the  draft  under  these  circumstances  operated  as  an 
assignment  of  the  deposit  of  the  Geneva  Bank,  to  the  amount 
of  the  draft,  either  at  law  or  in  equity.  The  question  has  been 
decided  by  this  court,  in  CowperChwaite  t.  Sheffield,  8  N.  T.  248; 
Harris  t.  Clark,  Id.  98  [61  Am.  Dec.  852];  and  in  Winter  t. 
Drury,  6  Id.  525,  decided  at  the  last  December  term.  The  in- 
strument in  question  was  an  ordinaiy  bill  of  exchange.  It  did 
not  purport  to  be  drawn  on  a  particular  fund,  even  if  one  ex- 
isted. But  there  is  nothing  to  show  that  any  part  of  the  de- 
posit of  the  Gteneya  Bank  was  held  by  the  drawees  at  the  time 
when  the  draft  was  received  or  transmitted,  or  when  the  note, 
for  the  payment  of  which  the  proceeds  were  to  be  appropriated, 
matured,  and  was  presented  at  the  banking-house  of  the  de- 
positary. 

The  Canal  Bank  paid  interest  upon  and  had  the  right  to  use 
the  deposit,  by  arrangement,  in  their  own  business.  They  prob- 
ably availed  themselves  of  all  the  advantages  secured  by  the 
agreement.  The  depositing  bank  was  therefore  a  mere  creditor 
at  large  of  the  insolvent  corporation,  and  I  do  not  see  how  their 
unaccepted  bill  of  exchange  placed  the  plaintiff  in  any  better 
situation.  The  cashier  was  his  agent  for  the  purpose  of  pay- 
ing the  note,  and,  as  it  seems  to  me,  for  procuring  an  acceptance 
of  the  bill.  As  this  was  not  done,  there  can  be  no  pretense  that 
he  acquired  any  right  superior  to  that  of  his  vendor,  even  if  an 
acceptance  would  have  availed  him. 

It  is  said  that  the  instrument  is  a  check.  But  a  check  is  a 
bill  of  exchange,  payable  on  demand:  Barker  v.  Anderson,  21 
Wend.  878,  and  cases  cited;  Franklin  v.  Vanderpool,  1  Hall,  80. 
The  drawee  owes  no  duty  to  the  holder,  until  the  check  is  pre- 
sented and  accepted.  Baron  Parke  remarked  in  a  case  decided 
in  February  last  that  the  holder  "  could  not  sue  the  drawee  un- 
less he  had  accepted  the  check,  a  practice  not  usual:"  Bellamy 
V.  Mqjoribanks,  8  Eng.  L.  &  Eq.  523.  And  in  Barker  v.  Ander- 
son, supra,  it  was  decided  that  no  action  could  be  maintained 
against  the  drawer  until  after  presentment  and  refusal  of  pay- 
ment by  the  drawee  and  notice  to  the  former.  Money  deposited 
generally  with  a  banker  becomes  the  property  of  the  depositary. 
The  right  of  the  depositor  is  a  chose  in  action.  It  is  immaterial 
whether  the  implied  engagement  upon  the  part  of  the  banker  is 
to  pay  the  sum  in  gross  or  in  parcels  as  it  shall  be  required  by 
Am.  Dso.  VoIi.  Lvn— ao 
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the  depositor.  In  either  case  the  draft  or  check  of  the  latter 
would  not  of  itself  transfer  the  debt,  or  a  lien  upon  it,  to  a  third 
person,  without  the  assent  of  the  de{>08itary:  Dykers  t.  The 
Leather  Manufacturers*  Bank^  11  Paige,  616.  As  Judge  Cowen 
remarked  in  Ilarker  t.  Anderson^  there  are  dicta  of  learned 
judges,  taking  a  distinction  between  checks  and  bills  of  ex- 
change, but  the  whole  current  of  authority  is  the  other  way. 
The  supreme  court,  I  think,  erred  in  determining  that  the 
plaintiff  was  entitled  to  a  preference,  in  the  payment  of  his  debt, 
over  the  other  creditors  of  the  bank,  and  the  judgment  should 
be  rcTcrsed* 

Edhokds,  J. 9  delivered  a  dissenting  opinion. 

Holder  o?  Unacokpt2D  Chick  or  Drait  oah  not  Sux  Drawee  thereof: 
NaHonal  Bank  v.  Second  National  Bank,  69  Ind.  481;  Carr  v.  Nationai 
SecurUy  Bank,  107  Mass.  49;  Bisley  v.  Phcmix  Bank,  11  Han,  485;  S.  C.  in 
oourt  of  appeals,  83  N.  Y.  325;  Ketchum  v.  Stevens,  6  Dner,  483;  Bank  qf 
Republic  v.  UiUard,  10  Wall.  157*  So  even  though  the  drawee  has  promised 
the  drawer  to  pay  all  his  checks:  Carr  ▼.  National  Security  Bank,  107  Mass. 
49.  The  holder  of  a  check  suing  the  drawee  thereon  must  allege  and  prove 
acceptance:  National  Bank  v.  Second  National  Bank,  69  Ind.  481.  Parol 
promise  to  pay  is  not  enough  when  the  statute  requires  a  written  accept- 
ance: Risley  V.  Phoaux  Bank,  83  K.  Y.  325— all  citing  the  principal  case. 

Unaccepted  Check  is  No  Equitable  Assionmznt  of  Deposit  standing 
to  the  drawer's  credit,  nor  does  it  confer  any  lien:  Harris  ▼.  Clark,  52  Am. 
Dec.  352;  Rosenthal  v.  Mantki,  17  Blatchf.  322;  Butterwortli  v.  Peck,  5  Boew. 
843;  Ketchum  ▼.  Stevens,  6  Duer,  483;  Parker  v.  Baxter,  19  Hun,  415; 
Ketdtum  v.  Bank  of  Commerce,  19  N.  Y.  513,  per  S,  K  Strong,  J.,  dis- 
senting; Duncan  v.  Berlin,  60  N.  Y.  153;  Curry  v.  Powers,  70  Id.  216,  all 
citing  the  principal  case.  But  it  is  otherwise  where  a  draft  is  drawn  on  » 
particular  fund:  ScJtuUlewortli  v.  Bruce,  7  Eoht.  163;  Field  ▼.  Mayor  etc 
qf  New  York,  ante,  p.  435,  and  note. 

Checks  how  Far  Regarded  as  Bills  of  Exchange:  See  Cruger  v. 
Armstrong,  2  Am.  Dec.  126;  Ilumplaries  v.  Armstrong,  13  Id.  268;  Smith  v. 
Jones,  32  Id.  527;  Walker  v.  Geisse,  33  Id.  60;  Barbour  v.  Bayon,  52  Id.  593» 
and  note.  That  a  check  is  a  hill  of  exchange  is  a  point  to  which  the  prin- 
cipal case  is  cited  in  liidey  v.  Phcenix  Bank,  11  Hun,  485.  An  order  pay- 
shle  out  of  a  particular  fund  is  not  a  bill  of  exchange:  Van  Vaeter  ▼.  Flacky 
40  Am.  Deo-  100. 

General  Dztosst  zs  Propertt  of  Bakk  in  which  it  is  deposited,  and 
the  relation  between  the  depositor  and  the  bank  is  that  of  creditor  and 
debtor,  and  not  that  of  bailor  and  bailee,  so  that  the  depositor  has  merely  a 
chose  in  action  with  respect  to  the  deposit:  In  re  Frasiklin  Bank,  19  Am. 
Dec  143,  and  note  discussing  this  subject;  Lund  v.  Seamen^s  Bank,  37  Barb. 
13*i;  S.  C,  23  How.  Pr.  259;  United  Slates  Trust  Co,  v.  Wiley,  41  Barb,  478; 
Butterworth  v.  Peck,  6  Bosw.  343;  Lewis  y.  Park  Bank,  2  Daly,  90;  Ketchumv. 
Stevens,  6  Duer,  483;  WUlelts  ▼.  Finlay,  11  How.  Pr.  474;  Egertouy.  FuUon 
National  Bank,  43  Id.  217;  OuHis  v.  Leavitt,  15  N.  Y.  52,  per  Comstock,  J. ;  Id. 
217, lier  Paige.  J.;  People  v.  Contracting  Board,  27  N.  Y.  384,  per  Seldom  J- 
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dissenting;  ^tna  National  Bank  v.  Fourth  National  Bank^  46  N.  Y.  86;  Law- 
rence  v .  Bank  of  Republic,  3  Kobt .  147 ;  all  citing  the  principal  case.  So  where 
money  is  depodted  generally  with  a  firm,  it  is  a  mere  debt,  and  the  depositor 
has  no  preferenoe  in  case  of  the  firm's  insolvency:  Butler  y.  JSprague,  66 N.  Y. 
895. 


Mead  v.  Tobk, 

[6  Nsw  TOBK  (3  Skldkv),  449.] 

Patvxkt  aw  MosTOAGx  Extinguishes  It,  as  against  Third  Pebsons 
who,  even  afterwards,  acquire  liens  upon  the  property,  notwithstanding 
any  agreement  between  the  parties,  designed  to  keep  it  alive  to  secure 
fatore  advances. 

Appeal  from  a  judgment  canceling  a  mortgage.  The  mort- 
gage in  question  was  given  by  one  Smith  to  Snow,  who  after- 
wards  assigned  it  to  York,  the  defendant.  The  original  debt 
was,  in  course  of  time,  paid;  but  by  a  parol  agreement  between 
Smith  and  York  that  the  mortgage  should  stand  as  security, 
York  made  further  loans,  from  time  to  time,  to  Smith.  At 
lengthanother  creditor  of  Smith  obtained  judgment  against  him, 
the  premises  described  in  the  old  mortgage  were  sold  on  execu- 
tion, and  the  purchaser  now  sought  to  have  the  mortgage  ad- 
judged a  nullity  as  against  his  title.  The  judge  who  first  heard 
the  cause  held,  in  an  opinion  not  reported,  that  as  the  proof 
showed  an  agreement  by  the  parties  to  the  mortgage,  made  be- 
fore anj  right  bj  docketing  judgment  had  intervened,  to  rein- 
state the  mortgage  as  a  security  for  further  loans,  the  mortgage 
ought  to  be  sustained,  in  equity,  on  the  doctrine  of  supporting 
a  mortgage  for  future  advances  on  parol  evidence  of  the  intent. 
The  full  bench  reversed  this  decision;  holding  that  when  the 
object  for  which  a  mortgage  is  given  has  once  been  accomplished, 
the  lien  can  not,  by  a  parol  agreement  between  the  parties  and 
as  against  third  persons,  be  kept  alive  for  new  purposes:  and 
they  decreed  a  cancellation.     The  defendant  appealed. 

Jbial  Cook,  for  the  appellant,  the  holder  of  the  mortgage. 

NichoUu  HiU,  jun.,  for  the  respondent,  the  purchaser  under 
{he  judgment. 

By  Court,  Shanklaio),  J.  The  bond  and  mortgage  which  forms 
the- subject-matter  of  this  litigation  was  executed  by  Smith  and 
wife,  to  secure  to  Snow  the  payment  of  a  thousand  dollars,  due 
and  owing  to  the  mortgagee.  The  object  of  the  parties  was  to 
secure  the  payment  of  that  specific  debt.    Future  advances,  or 
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indorsements^  or  liabilities,  to  be  made  or  incurred  by  the  mort- 
gagee,  or  any  other  person,  for  the  mortgagor,  were  not  within 
the  contemplation  of  the  parties  at  that  time.  The  pleadings 
and  proofs  all  concur  in  this  point.  In  March,  1837,  Snow  as- 
signed the  bond  and  mortgage  to  the  defendant,  York,  with  the 
assent  and  at  the  request  of  Smith,  the  mortgagor;  and  it  is  in 
relation  to  the  true  consideration  and  agreement  in  respect  to 
this  assignment  that  the  parties  differ.  The  plaintiff  contends 
that  the  mortgage  was  assigned  to  secure  York  against  his  liabil- 
ity for  indorsing  the  Wait  note,  the  proceeds  of  which  were 
paid  to  Snow,  and  for  no  other  purpose.  The  defendant  con- 
tends that  said  assignment  was  made  to  secure  not  only  his 
liability  on  that  note,  but  also  any  other  liability  he  might 
assume  for  Smith,  of  the  like  character.  I  do  not  deem  it  im- 
portant to  inquire  how  the  question  of  fact  should  be  decided 
in  respect  to  this  agreement,  subsequent  to  the  execution  of  the 
mortgage.  Whether  the  assignment  was  made  to  secure  the 
defendant  against  the  payment  of  the  note  to  Wait  only,  or  to 
secure  him  for  other  and  future  liabilities  by  him  incurred  for 
Smith  in  addition  thereto,  can  not,  in  my  opinion,  vary  the 
judgment  we  should  pronounce  in  this  cause.  The  rule  seems 
to  be  well  settled,  that  a  mortgage  of  real  estate,  to  secure 
future  advances  to  the  mortgagor,  or  to  indemnify  against  future 
liabilities  to  be  incurred  for  him,  is  valid,  not  only  as  against 
the  mortgagor,  but  also  against  all  other  persons,  whose  rights 
accrue  subsequent  in  time  to  the  making  of  the  advancement, 
or  the  assumption  of  the  liability  by  the  mortgagee,  and  per- 
haps in  some  cases  from  the  date  of  the  mortgage:  Bank  of 
Ulica  V.  Finch,  3  Barb.  Ch.  302;  Shirras  v.  Caig,  7  Cranch,  34; 
Hendricks  v.  Robinson,  2  Johns.  Ch.  283;  James  v.  Morey,  2  Cow. 
246  [14  Am.  Dec.  475];  Craig  v.  Tappin,  2  Sandf.  Ch.  78,  and 
cases  there  cited.  It  seems  to  be  equally  well  settled  that  the 
true  object  of  the  parties  in  respect  to  the  debts  or  liabilities 
which  the  mortgage  is  intended  to  secure  may  be  demonstrated 
by  parol  evidence,  if  it  is  not  expressed  in  the  mortgage  itself. 
But  I  am  unable  to  find  it  anywhere  afiSrmed  as  law,  that  where 
the  original  object  for  which  the  mortgage  was  given  has  been 
fully  accomplished  and  satisfied,  that  it  can  be  revived  or  kept 
on  foot  by  a  parol  agreement  subsequent  to  its  creation,  for 
other  objects  than  those  agreed  upon  at  the  time  of  its  execu- 
tion. It  would  be  contrary  to  the  first  principles  applicable  to 
the  law  of  mortgages  so  to  hold.  The  debt  is  the  principal 
thing,  and  the-  mortgage  a  mere  incident.     The  first  is  the  sub- 
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stance,  the  latter  its  shadow.  When  the  first  is  destroyed  by 
payment,  the  latter  yanishes.  It  can  not  become  the  incident 
to  another  principal,  nor  the  shadow  of  another  substance. 

In  the  case  Ex  parte  Eooper,  1  Meriy.  7,  it  was  decided  by 
Lord  Eldon,  that  the  holder  of  a  mortgage  for  four  hundred 
pounds  could  not,  in  pursuance  of  a  parol  agreement  made  long 
afterwards  that  it  should  stand  as  security  for  a  further  balance 
of  four  himdred  pounds  on  account,  tack  the  last  sum  to  the 
first,  and  hold  the  mortgage  as  a  lien  for  eight  hundred  pounds 
as  against  other  cre4itors.  In  James  y.  Morey^  2  Ck>w.  246  [14 
Am.  Deo.  475],  it  was  held  that  the  mortgagee  can  not  hold  the 
mortgage  as  security  for  any  claim  which  he  has  against  the  ^ 
mortgagor,  beyond  the  sum  specifically  secured  by  the  mort- 
gage, when  objections  are  interposed  by  bona  fide  judgment 
creditors.  In  the  last-mentioned  case  it  did  not  appear  that 
there  was  a  contemporaneous  or  subsequent  agreement  that  the 
mortgage  should  stand  as  security  for  other  demands,  and  in 
that  respect  differs  from  the  case  in  hand.  As  between  the 
mortgagor  and  mortgagee,  it  is  possible  the  courts  would  allow 
the  parties  to  keep  the  mortgage  aliye,  byyirtueof  a  subsequent 
agreement,  as  security  for  other  objects  than  those  contemplated 
at  the  time  of  its  creation;  but  not  when  the  rights  of  third 
persons  come  in  collision  with  such  arrangement.  My  impres- 
sion is,  it  could  not  be  done  in  any  case.  If  the  agreement  of 
the  parties  could  in  any  case  be  allowed  to  reyiye  a  paid  mort- 
gage and  impart  to  it  yitality,  as  security  for  an  object  not  in 
the  contemplation  of  the  parties  originally,  the  circumstances  of 
this  case  giye  it  strong  claim  to  our  regard.  For  I  haye  no 
doubt  that  Mr.  York  became  security  for  Smith,  on  the  seyeral 
notes  mentioned  in  his  answer,  on  Uie  implied,  if  not  express, 
agreement  with  Smith  that  the  mortgage  should  stand  as  his 
indemnity  against  loss  on  those  indorsements.  Those  indorse- 
ments were  made  prior  to  the  rendition  of  the  judgment  in  fayor 
of  the  bank,  under  which  the  plaintiff  claims,  although  Mr.  York 
paid  the  money,  or  most  of  it,  after  the  date  of  that  judgment. 
But  understanding  the  rule  of  law  on  this  subject  as  aboye  ex- 
pressed, I  must  adyise  a  reyers^iil  of  the  decree  entered  in  this 
cause,  and  that  a  decree  be  entered  in  accordance  with  the  prayer 
of  the  bill,  with  costs.  And  this  being  the  opinion  of  a  majority 
of  the  court,  it  is  ordered  accordingly. 

The  defendant  appealed  to  this  court.    The  cause  was  sub- 
mitted here  on  printed  points. 
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By  Court,  Gbidlet,  J.  The  principle  of  this  case  is  entirely  cot- 
ered  by  the  doctrine  established  in  IHiscoU  t.  King,  6  N.  T.  147, 
decided  in  this  court  at  the  present  term.  It  appears  that  the 
original  mortgage  was  long  since  paid  up  and  extinguished,  and 
though  it  is  probable  that  the  defendant  relied  on  the  assignment 
of  the  mortgage  to  him  as  security  for  such  indorsements  as  he 
should  make  for  the  mortgagor,  I  do  not  find  evidence  of  any 
explicit  agreement  between  him  and  the  mortgagor.  Smith,  that 
after  it  was  satisfied  it  shotdd  be  reviyed  and  stand  as  security 
for  such  indorsements.  And  if  there  was  eyidence  of  such  an 
agreement,  it  would  not  have  the  effect  to  reyive  the  mortgage 
^  under  the  decision  in  IhiscoU  t.  King.  The  judgment  must 
therefore  be  affirmed. 

Jiidgment  affirmed. 

Patmext  OB  Rkleask  of  Mostqaox  Dxbt  before  or  after  forfeiture,  effect 
of,  on  the  mortgage  lien  and  the  titles  of  the  respective  parties:  See  Vosfi  v. 
handy,  11  Am.  Dec.  101;  JclcImou  v.  Stacklumie^  13  Id.  514;  Breckenridgt  v. 
Ormsby,  19  Id.  71;  Perkina'  Lessee  v.  Dibble,  36  Id.  97;  Smith  v.  Vincent,  3b 
Id,  52;  SmUh  v.  Durell,  41  Id.  732;  Wolfe  v.  Doe,  51  Id.  147,  and  cases  re. 
ferred  to  in  the  notes  to  those  decisions.  That  a  sum  of  money  paid  by  a 
mortgagor  to  the  mortgagee,  if  intended  and  so  declared  at  the  time  to  be 
applied  on  the  mortgage,  and  received  as  a  partial  or  total  satisfaction,  it  has 
that  effect,  and  no  subsequent  change  of  intent  by  the  mortgagor  can  retroact 
or  renew  the  security  without  the  consent  of  the  parties  interested,  and  with- 
out prejudice  to  third  persons,  is  held,  citing  the  principal  case,  in  Champ- 
ney  v.  Coope,  34  Barb.  543.  A  mortgage  once  paid  can  not  be  revived  by 
parol  agreement  to  the  prejudice  of  other  creditors:  Window  v.  Clarh,  2  Lans. 
380.  A  tender  after  the  law -day,  of  the  amount  due,  discharges  the  lien  of 
a  mortgage:  Kellogg  v.  Ames,  41  Barb.  224,  both  citing  Mead  v.  York,  The 
case  is  explained  and  distinguished,  per  Hofi&nan,  J. ,  dissenting,  in  Thomp" 
Bon  V.  Van  Vechten,  6  Bosw.  406,  407,  who  holds  it  not  to  be  applicable  to  the 
case  then  before  the  court. 


De  Peyster  v.  Michael. 

[G  Nkw  York  (2  8eldkm),4^j 
Condition  in  Grant  in  Fes  that  Grantee  shall  not  Alien  is  void, 

because  it  is  repugnant  to  the  estate. 
Conditions  in  Restraint  of  Alienation  in  Leases  for  lives  or  years  ase 

lawful. 
Conditions  in   Partial  Restraint  of  Alienation,  as  that  the  grantee 

shall  not  alien  or  assign  to  a  particular  person  or  for  a  particular  time, 

have  been  held  good,  but  some  of  the  cases  so  holding  are  of  doubtful 

authority. 
Condition  in  Deed  that  Grantee  Alienating  shall  Pat  Part  of  Prick 

received  to  the  grantor  is  void,  because  it  is  a  restraint  on  alienation. 


Digitized  by  VjOOQIC 


Oct.  1852.]  De  Peyster  v.  Michael.  471 

liSASB  ov  Land  in  Fek  Rksxbvino  Rent  Cbkates  Fxb-simflb  Escatb,  ot 

what  was  anciently  termed  a  fee-farm  estate. 

R1STRAINT8  ON  Alienation  in  Leases  in  Fee  reserving  rent  are  just  as 
invalid  as  similar  conditions  in  ordinary  grants  in  fee,  as  where  snoh  a 
lease  contains  a  condition  for  payment  by  the  lessee  of  a  quarter  of  the 
sale  money  to  the  lessor,  his  heirs,  etc,  in  case  of  alienation  with  aright 
of  te^ntry  for  non-payment. 

Eestraints  on  Alienation  of  Land  Held  in  Fes  were  Feudal  in 
their  origin  and  depended  on  the  right  of  escheat,  possibility  of  leversioD 
existing  in  the  grantor  in  fee. 

Statute  Quia  Emftores  Aboushed  Restraints  on  Alienation  of  fee 
simple  estates  in  England,  because  it  took  away  the  possibility  of  rever- 
sion from  the  grantor. 

Statute  Quia  Emftores  was  Never  in  Force  in  New  Tore,  it  seems, 
and  restraints  on  alienation  in  grants  in  fee  were  therefore  valid,  nntil 
abolished  by  state  statutes. 

New  Yore  Statutes  or  1779  and  1787  Abolished  Restraints  on  Alien- 
ation in  grants  or  leases  in  fee  whether  such  leases  or  grants  were  ex- 
ecuted before  or  after  the  statutes  were  passed,  by  taking  away  the 
grantors'  or  lessors'  possibility  of  reversion. 

Rent  Reserved  with  Right  of  Entry  for  Non-payment  is  not  Rever- 
sion or  possibility  of  reversion  so  as  to  validate  a  restraint  on  alienation, 
the  right  of  entry  being  a  mere  chose  in  action,  and  no  estate  in  the  land. 

Ejectment  brought  in  the  supreme  court.  Judgment  for  the 
defendant,  from  which  the  plaintiff  appealed.  The  opinion 
fitates  the  case. 

J.  Sutherland,  for  the  appellant. 

H.  Hogeboorriy  for  the  respondent. 

By  Court,  Euogles,  C.  J.  This  was  an  action  of  ejectment 
brought  to  recover  land  on  the  ground  of  a  breach  of  the  con- 
dition to  pay  quarter  sale  moneys. 

The  conveyance  out  of  which  the  controversy  arises  is  a  lease 
in  fee  from  James  Van  Bensselaer,  of  Albany,  to  William  P. 
Snyder,  of  Claverack,  dated  November  23, 1786.  The  plaintiff, 
De  Peyster,  is  the  assignee  of  the  lessor,  and  the  defendant  is 
the  assignee  of  the  lessee.  The  rent  reserved  in  the  lease  was 
forty-eight  bushels  of  wheat.  The  lessor,  for  himself,  his  heirs, 
and  assigns,  also  saved  and  reserved  the  one  equal  fourth  part 
of  all  the  moneys  owing,  or  that  might  arise  by  or  from  the 
selling,  renting,  setting  over,  assigning,  or  any  how  disposing 
of  the  premises  leased,  or  any  part  or  parcel  thereof,  by  the 
said  lessee,  his  heirs,  executors,  administrators,  and  assigns, 
and  when,  and  as  often,  and  every  time  the  same  shall  be  sold, 
rented,  set  over,  assigned,  or  otherwise  disposed  of.  The  lessee 
covenanted  for  hixtiself,  his  heirs,  executors,  administrators^  and 
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MrignSy  that  wheoerer  he  or  they  shoald  be  inclined  to  sell  the 
jnemisesy  or  any  port  thereol»  he  or  they  ahonld  make  the  £i8t 
offer  to  the  plaintiff  in  writing.  If  the  lessor  should  not  take 
it  at  the  price  required,  after  dedocting  one  fourth  thereof »  and 
all  arrears  of  rent,  the  lessor  corenanted  to  grant  or  permit  the 
lessee,  or  his  representatives,  to  sell  or  assign  thepremisto;  pro- 
Tided,  however,  that  snch  sale  or  assignment  should  be  void, 
and  the  premises  should  revert  to  the  lessor,  his  heirs,  etc.,  un- 
less the  seller  or  the  purchaser  should  pay  to  the  lessor,  his 
heirs,  etc.,  one.  fourth  part  of  the  purchase  money  it  should  be 
offered  for.  The  lease  was  declared  therein  to  be  given  upon 
the  express  condition  that  if  the  rent  should  be  in  arrear  for 
forty  days,  or  if  the  lessee,  his  heirs  or  assigns,  etc.,  should 
not  perform,  and  keep  all  the  other  covenants  and  conditions 
on  his  or  their  part  to  be  kept  and  performed,  then  that  the 
lessor,  his  heirs,  etc.,  might  re-enter  upon  the  premises  aud  re- 
possess and  enjoy  the  same  as  his  former  estate. 

The  plaintiff  proved  on  the  trial,  or  gave  evidence  tending  to 
show,  that  a  portion  of  the  premises  contained  in  the  lease  had 
been  sold  or  assigned  to  the  defendant  without  paying  to  the 
assignee  of  the  lessor  a  quarter  of  the  sale  money,  according  to 
the  covenant  of  the  lessee. 

The  defendant  insisted  that  the  condition  to  pay  the  quarter 
sales,  as  they  are  commonly  called,  was  repugnant  to  the  estate 
in  fee  granted  by  the  lease,  aud  was  therefore  void.  The  judge 
at  the  circuit  decided  the  condition  to  be  void,  and  nonsuited 
the  plaintiff.  The  plaintiff  excepted,  to  the  decision.  The 
supreme  court,  at  the  general  term,  affirmed  the  decision  at  the 
circuit,  and  rendered  judgment  for  the  defendant. 

The  plaintiff  appeals  to  this  court,  and  the  sole  question  pre- 
sented on  the  argument  is,  whether  the  condition  in  the  lease  to 
pay  the  quarter  sales  is  valid  or  void. 

Until  the  adoption  of  the  constitution  of  1846,  conditions  of 
this  nature  in  leases  for  years,  for  lives,  and  in  fee  have  not 
been  unusual.  These  conditions  in  leases  for  years  and  for 
lives  have  been  repeatedly  upheld  in  this  state  as  valid,  although 
in  restraint  of  alienation.  But  their  validity  in  grants  or  leases 
in  fee  has  been  drawn  in  question  in  thp  supreme  court  only  in 
one  case,  that  of  Jackson  v.  SchuU,  18  Johns.  174  [9  Am.  Dec. 
195].  That  was  an  action  of  ejectment  to  recover  for  condition 
broken.  There  were  two  conditions  in  the  lease:  one,  that  the 
lessor  should  have  the  right  of  pre-emption  in  case  of  a  sale  by 
the  lessee;  and  the  other,  that  one  tenth  of  the  sale  money 
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Bhoold  be  paid  to  the  lessor.  Both  conditions  had  been 
broken.  There  was  a  Terdict  for  the  plaintiff.  Mr.  Justice 
Piatt,  who  delivered  the  opinion,  held  that  the  condition  to  pay 
the  tenth  of  the  sale  money  was  valid,  and  that  the  plaintiff,  for 
that  reason,  was  entitled  to  judgment.  Chief  Justice  Spencer 
was  of  opinion  that  the  pl^tiff  was  entitled  to  judgment  on 
the  ground  that  the  condition  giving  the  lessor  a  right  of  pre- 
emption was  lawfid  and  had  been  broken.  On  the  other  point 
he  expressed  no  opinion.  That  the  plaintiff  in  that  case  was 
entitled  to  recover  on  the  breach  of  the  condition  in  relation  to 
pre-emption  was  not  questioned,  and  it  seems  to  be  entirely 
clear.  The  case  states  distinctly  that  the  lessee  assigned  the 
lease  without  license  from  the  lessors,  and  without  offering  the 
refusal  to  them.  The  decision  of  the  other  point  in  relation  to 
the  tenth  of  the  sale  money  was  unnecessaiy,  and  it  may  well 
be  that  it  passed  with  little  or  no  examination  by  any  member 
of  the  eourt  excepting  Mr.  Justice  Piatt.  It  would,  therefore, 
be  doing  great  wrong  to  other  parties  interested  at  that  time  or 
since,  in  the  same  question,  to  regard  it  as  settled  by  the  judg- 
ment in  that  case.  That  judgment  never  was  reviewed  in  the 
court  for  the  correction  of  errors.  The  defendant  had  no  in- 
ducement to  go  there  with  it;  because  it  must  necessarily  have 
been  decided  against  him  in  that  court  on  the  point  noticed  by 
Chief  Justice  Spencer.  If,  therefore,  on  a  careful  examination 
of  the  decision  of  the  supreme  court  in  the  case  of  Jackson  v. 
SchuiZy  supray  on  the  point  now  in  controversy,  it  shoidd  be 
found  to  be  erroneous,  it  ought  not  to  be  adhered  to  as  a  rule  of 
property;  and  especially  so  in  r^;ard  to  the  lease  in  question, 
which  was  made  long  before  that  decision  was  pronounced. 

In  estates  for  lives  or  years,  conditions  in  restraint  of  aliena- 
tion are  lawful.  The  books  are  full  of  cases  in  which  they  have 
been  sanctioned  in  England:  Flatt  on  Covenants,  404.  In  this 
state,  conditions  in  leases  for  lives  and  years  to  pay  to  the  lessor 
a  portion  of  the  sale  moneys  have  been  repeatedly  recognized  as 
valid:  Jackson  v.  Corliss,  7  Johns.  531;  Jackson  v.  SilvemaU,  16 
Id.  278;  Jackson  V.  Groat,  7  Cow.  285;  Jackson  y.  Kipp,  3  Wend. 
230;  Livingston  v.  Stickles,  7  Hill,  253.  The  foundation  of  the 
power  of  the  lessor  to  restrain  alienation  in  those  cases  rests 
exclusively  upon  his  ownership  of  the  reversion.  This  appears 
by  Brooke's  Abr.,  Condition,  57  a.  **If  a  man  have  lands 
for  a  term  of  years  on  condition  that  he  shall  not  grant  over 
his  estate,  this  is  good  by  reason  of  a  reversion  remaining  in 
the  lessor.    The  contraiy  of  a  feoffment  on  such  condition,  or 
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that  the  feoffee  shall  not  commit  waste,  for  no  light  or  interest 
remains  in  the  feoffor; "  and  according  to  the  Touchstone,  p. 
130,  Preston's  ed..  Law  Library,  toI.  30,  ''if  a  gift  had  been 
made  to  an  abbot  and  his  successor,  on  condition  not  to  alien, 
this  had  been  a  good  condition  on  account  of  the  reversionary 
right  of  the  grantor,  since  he  will  be  entitled  to  the  land  by  way 
of  reverter  on  the  dissolution  of  the  corporation.  Even  on  a 
grant  in  fee  to  a  corporation,  and  though  the  corporation  may, 
unless  restrained  by  condition,  alien  the  fee  simple,  yet  on  the 
dissolution  of  the  corporation,  while  o^ner,  the  reverter  would 
be  to  the  grantor  or  his  heirs,  instead  of  there  being  an  escheat 
to  the  lord  of  the  seignory." 

These  references  are  sufficient  to  show  that  the  owner  of  the 
reversion,  or  possibility  of  reverter  only,  can  restrain  the  aliena- 
tion by  his  grantee  in  fee;  and  we  have  been  referred  to  no 
case,  and  can  find  none,  showing  that  any  other  interest  what- 
ever in  the  grantee  will  enable  him  to  impose  such  restraint. 
We  speak  of  the  law  as  it  stood  previous  to  the  constitation  of 
1846,  which  forbids  the  reservation  of  quarter  sales  and  the  like. 

But  it  is  a  well-established  principle  that  where  an  estate  in 
fee  simple  is  granted  a  condition  that  the  grantee  shall  not 
alien  the  land  is  void.  Littleton  says:  ''Also,  if  a  feoffinent  be 
made  on  this  condition  that  the  feoffee  shall  not  alien  the  land 
to  any,  this  condition  is  void;  because  when  a  man  is  enfeoffed 
of  lands  or  tenements,  he  hath  the  power  to  alien  them  to  any 
person  by  law.  For  if  such  a  condition  should  be  good,  then 
the  condition  should  oust  him  of  all  the  power  which  the  law 
gives  him  which  should  be  against  reason,  and  therefore  such  a 
condition  is  void:"  Sec.  360. 

Coke,  in  his  commentary  on  this  section,  adds:  "And  the 
like  law  is  of  a  devise  in  fee  upon  a  condition  that  the  devisee 
shall  not  alien,  the  condition  is  void;  and  so  it  is  of  a  grant, 
release,  confirmation,  or  any  other  conveyance  whereby  a  fee 
simple  doth  pass:"  Co.  Lit.  223  a.  The  language  of  Mr. 
Cruise  is:  "A  condition  annexed  to  the  creation  of  an  estate  in 
fee  simple,  that  the  tenant  shall  not  alien,  is  void  and  repugnant 
to  the  nature  of  the  estate  given;  for  a  power  of  alienation  is  an 
incident  inseparably  annexed  to  an  estate  in  fee  simple:"  Cru. 
tit.  13,  c.  1,  sec.  22.  The  right  of  alienation  passes  by  the 
grant  of  the  fee  as  perfectly  as  if  it  were  given  by  the 
express  terms  of  the  grant.  Without  such  right  the  estate 
granted  would  be  neither  a  fee  simple  nor  any  other  estate 
known  to  the  law.    Lands  granted  in  fee  on  condition  that  the 
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grantee  shall  not  enjoy  the  lands,  or  shall  not  take  the  profits 
of  the  lands;  or  on  condition  that  the  heir  of  the  grantee  shall 
not  inherit  the  lands;  or  on  condition  that  the  grantee  shall  not 
do  waste;  or  on  condition  that  his  wife  shall  not  be  endowed — 
in  all  these  and  the  like  cases,  the  condition  is  void  as  repug- 
nant to  the  estate:  Shep.  Touch.  131.  ''A  condition  annexed 
to  an  estate  given  is  a  divided  clause  from  the  grant,  and 
therefore  can  not  frustrate  the  grant  precedent,  neither  in  any- 
thing expressed  nor  in  anything  implied  which  is  of  its  nature 
incident  and  inseparable  from  the  thing  granted:"  Stukeley  v. 
BuUer,  Hob.  170. 

The  reason  why  such  a  condition  can  not  be  made  good  by 
agreement  or  consent  of  parties  is,  that  a  fee-simple  estate  and 
a  restraint  upon  its  alienation  con  not,  in  their  nature,  co-exist. 
The  ownership  of  the  fee  con  not  exist  in  one  person  while  the 
ownership  of  the  right  of  alienation  of  its  fruits  exists  in  a  dif- 
ferent person.  This  is  a  principle  older  than  the  common  law 
of  England.  Gxotius,  b.  1,  c.  6,  sec.  1,  says:  "  Since  the  es- 
tablishment of  property,  men  who  are  masters  of  their  own 
goods  have  by  the  law  of  nature  the  power  of  disposing  of  or 
of  transferring  all  or  any  port  of  their  effects  to  other  persons; 
for  this  is  the  very  nature  of  property;  I  mean  of  full  and  com- 
plete property;"  and  therefore  Aristotle  says:  "It  is  the  defi- 
nition of  property  to  have  in  one's  self  the  power  of  alienation." 

That  this  principle  was  at  an  early  day  ingrafted  upon  the 
common  law  and  applied  to  estates  in  f  ^e,  we  have  the  authority 
of  Littleton,  as  above  cited,  and  of  Coke:  2  Inst.  65.  By  the 
common  law,  it  is  against  the  nature  and,  purity  of  a  fee  simple 
*'  for  the  tenants  to  be  restrained  from  aUenation."  But  the  rule 
of  common  law  on  this  point  is  not  founded  exclusively  on  prin- 
ciples of  natural  law.  It  rests  also  on  grounds  of  great  public 
utility  and  convenience,  in  facilitating  the  exchange  of  property, 
in  simplifying  its  ownership,  and  in  freeing  it  from  embarrass- 
ments, which  are  injurious,  not  only  to  its  possessor,  but  to  the 
public  at  large. 

But  it  is  said  that  the  condition  that  the  grantee  shall  pay 
one  fourth  of  the  sale  money  whenever  he  sells  the  land  is  not 
repugnant  to  the  estate,  because  it  is  not  an  absolute  and  entire 
restraint  and  prohibition;  and  that  the  grantee  may  make  a  valid 
conveyance  of  his  land  upon  paying  the  grantor  a  part  of  the 
price.  Let  us  examine  this  proposition  upon  reason  and  upon 
authority. 

If  the  continuancer  of  the  estate  can  be  made  to  depend  on 
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the  payment  of  a  tenth  or  a  sixth  or  a  fourth  part  of  the  Talne 
of  the  land  at  eveiy  sale,  it  may  be  made  to  depend  on  the  pay- 
ment  of  nine  tenths  or  the  whole  of  the  sale,  money.  It  is 
impossible,  on  any  known  principle,  to  say  that  a  condition  to 
pay  a  quarter  of  the  sale  money  is  valid,  and  a  condition  to  pay 
the  half  or  any  greater  proportion  woold  be  void.  If  we  affirm 
the  validity  of  a  condition  to  pay  a  quarter,  we  must  affirm  a 
condition  to  pay  any  greater  amount.  It  would  be  a  bold  asser- 
tion to  say  that  the  adoption  of  such  a  principle  would  not 
operate  as  a  fatal  restraint  upon  alienation.  That  which  can  not 
be  done  by  a  direct  prohibition  can  not  be  done  indirectly. 
The  enforcement  of  the  restraint  upon  alienation  by  requiring 
money  to  be  paid  for  the  privilege,  and  by  a  forfeiture  in  case 
of  non-payment,  separates  the  incident  of  free  alienation  from 
the  estate  in  fee  as  effectually  as  a  direct  prohibition.  The 
principle  of  natural  right,  the  rule  of  the  common  law,  and  the 
reasons  of  public  poUcy,  which  forbid  restraints  upon  the  dispo- 
sition of  one's  own  property,  are  as  effectually  overthrown  by 
the  one  as  by  the  other. 

The  indefatigable  research  of  the  counsel  for  the  plaintiff  has 
not  furnished  us  with  a  single  case  or  a  single  authority  from 
the  elementary  writers  in  England  in  favor  of  the  validity  of 
such  a  condition  in  the  grant  of  a  fee-simple  estate,  or  in  the 
grant  of  a  fee-farm  lease. 

There  are  cases  where  conditions  not  to  sell  or  assign  to  a 
particular  person,  or  for  a  particular  time,  have  been  held  good, 
but  some  of  them  are  of  doubtful  authority;  and  they  all  differ 
from  the  case  in  cbntrpversy  in  this:  that  the  condition  does  not 
appear  on  its  face  to  impair  the  value  of  the  lands  in  the  hands 
of  the  grantee,  and  they  take  away  from  him  no  part  of  the  fruits 
of  the  sale  when  made  in  conformity  with  the  grant. 

There  is,  however,  abundant  authority  to  show  that  conditions 
that  the  grantee  shall  not  alien  without  paying  a  sum  of  money 
therefor  are  unlawful  restraints  on  alienation,  and  therefore 
void.  In  Mr.  Preston's  edition  of  Sheppard's  Touchstone,  p. 
130,  it  is  laid  down  that  "if  the  condition  of  a  feoffment  or 
grant  be  that  the  feoffee  or  grantee  shall  not  alien  the  thing 
granted  to  any  person  whatever;  or  that  if  he  do  alien  to  any 
person,  he  shall  pay  a  fine  to  the  feoffor,  those  and  the  like  con- 
ditions are  void  in  the  case  of  a  common  person  as  repugnant  to 
the  estate;"  to  which  the  editor  adds,  by  way  of  explanation 
of  the  text,  **  since  the  condition  takes  away  one  of  the  incidents 
of  ownership,  namely,  the  right  of  alienation  which  the  law  en- 
courages." 
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That  the  word  **  fine  "  was  used  by  the  author  of  the  Touch- 
stone and  by  Lord  Coke  to  denote  a  sum  of  money  agreed  to 
be  paid  on  alienation,  and  not  a  penally  imposed  by  any  court» 
can  admit  of  no  doubt.  In  the  former  sense,  it  is  used  not  only 
in  the  older,  but  in  the  modem  books:  Lilly's  Conveyancer,  624. 
Jacob,  in  his  law  dictionary,  says  the  premiums  given  on  re- 
newal of  leases  are  termed  fines,  and  there  are  fines  for  alienation 
of  copyholds  paid  to  the  lord:  Vol.  3,  p.  72,  ed.  of  1811.  One 
of  the  definitions  of  the  same  word  given  by  Mr.  Burrill  is,  *'A 
sum  of  money  or  price  paid  for  obtaining  a  benefit,  favor,  or 
privilege,  as  the  ancient  fines  for  obtaining  a  writ  and  for  aliena* 
tion.'' 

That  a  condition  requiring  a  devisee  to  pay  a  sum  of  money 
upon  aliening  the  estate  is  void,  was  expressly  decided  in  the 
case  of  King  v.  Burchdl,  by  Lord  Keeper  Henley,  Amb.  879. 
The  case  was  shortly  this:  John  Blunt  devised  lands  in  fee  tail 
to  his  cousin,  John  .Harris,  remainder  to  William  King  and  his 
heirs  forever;  with  a  proviso  *'  that  the  bequests  and  limitations 
of  all  the  premises  limited  to  his  cousin,  John  Harris,  and  his 
issue,  male  and  female,  is,  upon  this  special  consideration,  that 
if  John  Harris,  or  his  issue  or  any  of  them,  shall  alienate,  mort- 
gage, or  incumber,  or  commit  any  act  or  deed  whereby  to  alter, 
change,  charge,  or  defeat  the  bequests,  he  or  they  should  pay  or 
cause  to  be  paid,  and  he  did  thereby  charge  the  premises  with  two 
thousand  poimds  unto  such  person  or  persons,  his  or  their  heirs, 
who  should  or  ought  to  take  next  by  virtue  or  means  of  any  of 
the  bequests  or  limitations.'* 

In  favor  of  the  validity  of  the  condition,  it  was  argued  that  it 
was  not  the  case  of  a  restraint,  but  of  an  alternative;  that  is,  if 
you  bar  the  entail  you  shall  pay. 

On  the  other  side,  it  was  insisted  that  the  proviso  was  against 
law;  that  it  was  to  restrain  what  was  incident  to  an  estate  tail, 
and  therefore  void. 

Henley,  lord  keeper  (afterwards  Lord  Chancellor  Northing- 
ton),  took  time  to  consider,  and  on  the  twentieth  of  November, 
1759,  delivered  his  opinion  that  John  Harris  took  an  estate  tail, 
and  that  the  proviso  was  repugnant  to  the  estate.  This  must 
be  regarded  as  a  direct  adjudication  on  the  point  now  immedi- 
ately under  consideration;  because  if  the  condition  to  pay  a  sum 
of  money  upon  the  alienation  of  an  entailed  estate  be  repugnant 
to  the  estate,  for  the  reason  that  it  prevents  or  restrains  aliena* 
iion,  it  must  be  so  a  fortiori  in  any  other  estate  of  inheritance. 

In  addition,  the  language  of  Nelson,  0.  J.,  in  Livingsion  v. 
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Stickles,  7  Hill,  257,  may  be  referred  to;  where  he  says  the  direct 
tendency  of  the  covenant  to  pay  tenth  sales  was  to  restrain 
alienation;  and  that  these  tenth  sales  are,  in  the  nature  of  the- 
ancient  fines  upon  alienation,  incident  to  military  tenures,  and 
for  aught  he  could  see,  clog  the  transmission  of  property  from 
hand  to  hand  as  heavily  as  those  ancient  feudal  burdens  long 
ago  abolished. 

Upon  the  highest  legal  authority,  therefore,  it  may  be  affirmed 
that  in  a  fee-simple  grant  of  land,  a  condition  that  the  grantee 
shall  not  alien,  or  that  he  shall  pay  a  sum  of  money  to  the- 
grantor  upon  alienation,  is  void,  on  the  ground  that  it  is  repug- 
nant to  the  estate  granted. 

The  lease  on  which  this  action  is  brought  created  an  estate 
of  inheritance  in  the  grantee,  his  heirs  and  assigns.  It  is  a  fee- 
simple  estate*,  subject  only  to  the  payment  of  the  rents  x^ierved^ 
and  to  the  performance  of  the  lawful  conditions  contained 
therein.  It  is  what  was  anciently  called  a  fee-farm  estate.  1 
fee-farm  rent  is  a  rent  charge  issuing  out  of  an  estate  in  fee.  A 
grant  of  lands  in  fee  reserving  rent  is  only  letting  lands  to  farm 
in  fee  simple  instead  of  the  usual  methods  for  life  or  years:  2 
Bla.  Com.  43;  Hargrave's  Notes,  143  b,  note  5.  A  fee-farm  rent 
is  a  perpetual  rent  reserved  on  a  conveyance  in  fee  simple:  3 
Cru.  284.  Fee  farms  are  lands  held  in  fee  to  render  for  them 
annually  the  true  value,  or  more  or  less,  and  is  called  a  fee  farm 
because  a  farm  rent  is  reserved  upon  a  grant  in  fee:  2  Inst.  44. 
It  is  expressly  said  in  the  statute  of  quia  emptores  that  it  extends 
only  to  lands  holden  in  fee  simple:  1  Evans'  Stat.  196.  Sir 
Edward  Coke  declares  that  it  extends  to  lands  held  in  fee  farm: 
2  Inst.  502.  These  references  are  made  for  the  purpose  of 
showing  that  the  estates  created  by  leases  like  the  present  are 
estates  of  inheritance;  that  they  are  classed  among  estates  in  fee 
simple;  that  no  reversionary  interest  remains  in  the  lessor;  and 
they  are,  therefore,  subject  to  the  operation  of  the  legal  principles 
which  forbid  restraints  upon  alienation,  in  all  cases  where  no 
feudal  relation  exists  between  the  grantor  and  grantee. 

Restraints  upon  alienation  of  lands  held  in  fee  simple  were 
of  feudal  origin.  A  feoffment  in  fee  did  not  originally  pass  an 
estate  in  the  sense  in  which  we  now  understand  it.  The  pur- 
chaser took  only  an  usufructuary  interest,  without  the  power 
of  alienation  in  prejudice  of  the  heir  or  of  the  lord.  In  default 
of  heirs,  the  tenure  became  extinct  and  the  land  reverted  to  the 
lord.  The  heir  took  by  purchase  and  independent  of  the  an- 
cestor, who  could  not  idien,  nor  coidd  the  lord  alien  the  seignoiy 


Digitized  by  VjOOQIC 


Oct.  1852.]     De  Petster  v.  Michael.         479 

without  the  consent  of  the  tenant.  This  restraint  on  alienation 
was  a  violent  and  unnatural  state  of  things,  contrary  to  the 
nature  and  value  of  property,  and  the  inherent  and  universal 
love  of  independence.  It  arose  partly  from  favor  to  the  heir, 
and  partly  from  favor  to  the  lord,  and  the  genius  of  the  feudal 
system  was  originally  so  strong  in  favor  of  restraint  upon  alien- 
ation, that  by  a  general  ordinance  mentioned  in  the  book  of 
Fiefs,  the  hand  of  him  who  wrote  a  deed  of  alienation  was  di- 
rected to  be  struck  off:  3  Kent's  Com.  506.  The  same  learned 
commentator  proceeds  to  give  an  outline  of  the  various  causes 
which  gradually  led  to  the  mitigation  of  these  severe  restric- 
tions until  they  were  finally  removed  (except  as  to  the  king's 
tenants  in  capUe),  by  the  statute  of  quia  emptores  terrarwm. 

It  will  be  necessary  to  refer  briefly  to  the  English  feudal 
tenures  for  the  purpose  of  ascertaining  the  mode  and  process  by 
which  restraints  upon  alienation  in  fee  were  abolished  in  that 
country;  and  then  to  show  that  similar  changes  have  taken 
taken  place  at  a  latter  period  in  the  law  of  this  state. 

All  the  land  in  the  kingdom  is  supposed,  says  Blackstone,  to 
be  holden  mediately  or  immediately  of  the  king,  who  is  siyled 
the  lord  paramount,  or  above  all.  Such  tenants  as  held  under 
the  king  immediately,  when  they  granted  out  portions  of  their 
lands  to.  inferior  persons,  became  also  lords  with  respect  to 
those  inferior  persons,  as  they  were  still  tenants  with  respect  to 
the  king,  and  thus  partaking  of  a  middle  nature  were  called 
mesne,  or  middle  lords.  So  that  if  the  king  granted  a  manor 
to  A.,  and  he  granted  a  portion  of  the  land  to  £.,  now  £.  was 
said  to  hold  of  A. ,  and  A.  of  the  king;  or  in  other  words,  B.  held 
his  lands  immediately  of  A.,  but  mediately  of  the  king.  The 
king,  therefore,  was  styled  lord  paramount;  A.  was  both  tenant 
and  lord,  or  was  a  mesne  lord,  and  B.  was  called  tenant  para- 
vail,  or  the  lowest  tenant,  being  he  who  was  supposed  to  make 
avail  or  profit  of  the  land:  2  Bla.  Com.  59. 

Out  of  these  feudal  tenures  or  holdings  sprung  certain  rights 
and  incidents,  among  which  were  f  ealfy  and  escheat.  Both  these 
were  incidents  of  socage  tenure,  of  which  alone  it  is  necessary 
to  speak.  Fealiy  was  the  obligation  of  fidelity  which  the  tenant 
owed  to  his  lord.  Escheat  was  the  reversion  of  the  estate  on 
a  grant  in  fee  simple  upon  a  failure  of  the  heirs  of  the  owner. 
Fealty  was  annexed  to  and  attendant  on  the  reversion.  They 
were  inseparable.  These  incidents  of  feudal  tenure  belonged  to 
the  lord  of  whom  the  lands  were  immediately  holden;  that  ia 
to  say,  to  him  of  whom  the  owner  for  the  time  being  purchased. 
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Theee  grants  were  called  sabinfendations,  because  they  cre- 
ated new  feudal  relations  between  the  grantor  and  grantee. 
Each  grantor,  as  the  feudal  lord  of  his  grantee,  was  entitled  to 
require  his  grantee  to  take  the  oath  of  fealtj  to  him,  and  in 
case  of  the  death  of  his  grantee,  while  the  owner  of  the  land, 
without  heirs,  the  grantor  was  entitled  to  the  reversion  or 
escheat. 

Title  by  escheat  in  the  Finglish  law,  says  Kent,  4  Com.  423, 
was  one  of  the  fruits  and  consequences  of  feudal  tenure.  When 
the  blood  of  the  last  person  seised  became  extinct,  and  the  title 
of  the  tenant  in  fee  failed  from  want  of  heirs,  the  land  resulted 
back,  or  reverted  to.  the  grantor  or  lord  of  the  fee  from  whom  it 
proceeded,  or  to  his  descendants  or  successors.  The  escheat 
was  originally  called  the  reversion:  Burgess  y.  Wheals  1  W. 
Black.  188.  It  was  so  called  in  the  time  of  Bracton:  Cnu, 
tit.  80,  sec.  8.  It  was  the  sole  foundation  on  which  rested  the 
right  of  a  grantor  in  fee  to  restrain  the  alienation  by  his  grantee. 
The  grantee,  during  the  whole  period,  from  the  conquest 
down  to  the  18  Edward  I.,  when  the  statute  of  quia  emptores 
was  passed,  could  not  alien  his  land  without  the  license  or 
consent  of  the  lord,  who  was  the  owner  of  this  reversionaiy  in- 
terest. 

For  reasons  unnecessary  here  to  be  stated,  but  which  may  be 
found  in  2  Bla.  Com.  91,  and  which  are  recited  in  the  preamble 
of  the  statute  of  quia  emplorea,  that  statute  was  enacted.  It 
was  thereby  provided,  **  that  from  henceforth  it  shall  be  lawful 
for  any  freeman  to  sell  at  his  own  pleasure  his  lands  and  tene- 
ments, or  part  of  them,  so  that  the  feoffee  shall  hold  the  same 
lands  and  tenements  of  the  chief  lord  of  the  same  fee,  by  such 
service  and  customs  as  the  feoffor  held  before." 

The  effect  of  this  statute  is  obvious.  By  declaring  that  eveiy 
freeman  might  sell  his  lands  at  his  own  pleasure,  it  removed  the 
feudal  restraint  which  prevented  the  tenant  from  selling  his 
land  without  the  license  of  his  grantor,  who  was  his  feudal 
lord.  This  was  a  restraint  imposed  by  the  feudal  law,  and  was 
not  created  by  express  contract  in  the  deed  of  conveyance.  It 
was  abolished  by  this  clause  in  the  statute.  By  changing  the 
teniure  from  the  inmiediate  to  the  superior  lord,  it  took  away 
the  reversion  from  the  immediate  lord;  in  other  words,  from  the 
grantor,  and  thus  deprived  him  of  the  power  of  imposing  the 
same  restraint  by  contract  or  condition  expressed  in  the  deed  of 
conveyance.  The  grantor's  right  to  restrain  alienation  immedi- 
ately ceased,  when  the  statute  put  an  end  to  the  feudal  relation 
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between  him  and  his  grantee;  and  no  instance  of  the  exercise  of 
that  right  in  England,  since  the  statute  was  passed,  has  been 
shown  or  can  be  found,  except  in  the  case  of  the  king,  whose 
tenure  was  not  affected  by  the  statute,  and  to  whom,  therefore, 
it  did  not  apply. 

The  reason  given  by  Lord  Coke  why  a  condition  that  the 
grantee  shall  not  alien  is  void  is  as  follows:  '*  For  it  is  absurd 
and  repugnant  to  reason  that  he  that  hath  no  possibility  to  have 
the  land  revert  to  him  should  restrain  his  feoffee  of  all  his 
power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a  term 
for  years,  or  of  a  horse,  or  any  other  chattel,  real  or  personal, 
and  give  or  sell  his  whole  interest  or  property  therein,  upon 
condition  that  the  donee  or  vendee  shall  not  alienate  the  same, 
the  condition  is  void,  because  his  whole  interest  and  property  is 
out  of  him,  so  as  that  he  hath  no  possibility  of  reverter;  and  it  * 
is  against  trade  and  traffic  and  bar|^ning  between  man  and 
man."  '^A  man,  before  the  statute  of  quia  emptoreSj  might 
have  made  feoffment  in  fee,  and  added  further,  that  if  he  or  his 
heirs  did  alien  without  the  license,  that  he  should  pay  a  fine, 
then  this  had  been  good;  and  so  it  is  said  that  then  the  lord 
might  have  restrained  the  alienation  of  his  tenant  by  condition, 
because  the  lord  had  a  possibility  of  reverter.  And  so  it  is  in 
the  king's  case,  at  this  day,  because  he  may  reserve  a  tenure  to 
himself":  Co.  Lit.  223  a,  b.  The  same  distinction  between 
restraints  of  alienation  by  a  common  person  and  by  the  king 
is  stated  in  the  Touchstone,  p.  130.  After  stating,  as  heretofore 
quoted,  that  conditions  to  pay  a  fine  upon  alienation  are  void  in 
the  case  of  a  common  person,  it  is  added:  ^^But,  in  the  case  of 
the  king,  such  conditions  are  good,  since,  in  construction  of 
law,  the  king  is  the  donor,  and  has  a  possibility  of  reverter." 

The  following  propositions  are  clearly  deducible  from  these 
authorities: 

1.  That  conditions  in  restraint  of  alienation  are  of  feudal 
origin,  and  depended  on  feudal  tenure.  They  were  good  wher- 
ever the  grantor  had  the  escheat  or  reversion. 

2.  That  they  were  good  before  the  statute  of  quia  emptore$j 
because  the  grantor  at  that  time  was  the  feudal  lord,  and  had 
the  reversion. 

3.  That  since  the  statute  they  are  bad,  because  the  escheat 
or  reversion  was  thereby  taken  away  from  the  grantor. 

4.  That  they  are  good  in  case  of  the  king,  since  the  statute  as 
before,  because  the  statute  does  not  take  the  escheat  from  the 
crown. 
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5.  That  the  possibility  of  reTerter,  spoken  of  by  Lord  Ck>kei 
is  the  right  to  the  escheat,  and  nothing  more  nor  loss. 

The  absence  of  all  authoriiy,  in  England,  in  support  of  con^ 
ditions  like  that  now  in  question,  from  the  time  of  the  passing 
of  the  statute  of  quia  empiores  to  this  day,  in  all  estates  of  in- 
heritance, whether  rent  be  reserved  or  not,  is  a  strong  confirma- 
tion of  the  truth  of  these  propositions;  and  it  fuUy  warrants  the 
conclusion  that  nothing  but  a  reversion  remaining  in  the  grantor 
will  make  such  a  condition  valid. 

One  more  observation,  however,  remains  to  be  made  in  rela- 
tion to  the  law  in  England  before  we  proceed  to  examine  whether 
the  law  in  this  state  differs  from  it,  or  is  in  conformity  with  it. 
It  is  this:  that  the  statute  of  quia  emptores  in  England  applied 
to  and  operated  upon  leases  in  fee,  or  fee-farm  lands.  For  this 
we  have  the  authority  of  Lord  Coke  in  these  words:  "And  this 
act  [the  statute  of  quia  emptores]  extendeth  to  lands  holden  by 
fee  farm : "  2  Inst.  501.  No  doubt,  therefore,  can  be  entertained 
that  the  seignory  and  escheat  of  lands  so  holden  were  trans- 
ferred by  that  statute  from  the  grantor  to  the  chief  lord  of  the 
fee;  and  that  by  its  operation  such  lands  were  freed  from  re- 
straint upon  alienation  in  the  same  way,  and  to  the  same  extent, 
as  lands  conveyed  in  fee  without  reserving  rents. 

We  now  come  to  the  inquiry,  whether  the  law  in  this  colony, 
before  the  revolution,  differed  from  the  law  of  England;  and  if 
it  did,  whether  the  statutes  of  this  state,  passed  shortly  after  its 
new  political  organization,  produced  any  and  what  change  in 
it,  with  reference  to  the  question  in  controversy. 

The  original  patent  or  grant  to  Eillian  Van  Rensselaer,  under 
which  the  lands  in  question  are  said  to  be  held,  was  not  given 
in  evidence,  and  is  not  made  a  part  of  this  case.  It  is  probably 
not  material  to  either  party  that  it  should  have  been  introduced. 
It  is  said,  that  the  statute  of  quia  emptores  wfm  not  in  force 
within  the  colony  of  New  York  before  the  revolution.  In  Jack- 
son V.  Schutz,  18  Johns.  179  [9  Am.  Dec.  195],  the  Lite  Mr. 
Emott,  in  his  argument  in  favor  of  the  validity  of  the  tenth 
sales,  insisted  that  the  statute  of  quia  emptores  was  never  in 
force  in  this  state,  and  Chief  Justice  Spencer  said  it  was  never 
supposed  that  it  existed  here.  The  colonial  government  acted 
upon  the  supposition  that  it  did  not  extend  to  the  colony.  It 
is  well  known  that  a  number  of  colonial  grants  were  made  (and 
the  patent  to  Killian  Van  Bensselaer  is  said  to  be  among  the 
number),  by  which  manors  were  created  within  the  province; 
and  the  patentees  were  authorized  to  grant  lands  within  those 
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manors,  to  be  holden  of  them  and  their  heirs  as  immediate 
lords,  to  whom,  by  the  feudal  tenures  thus  created,  fealty  was 
due,  and  )irho  werB  entitled  to  the  reversions  or  escheats,  in  the 
same  manner  as  the  mesne  lords  in  England  were  before  the 
statute  of  quia  emptores.  These  manorial  tenures  could  not 
have  been  created  if  that  statute  had  extended  to  the  province:  2 
Bla.  Com.  92.  Our  statute  of  tenures  of  the  twentieth  of  Feb- 
ruary, 1787,  1  Bev.  Laws,  70,  seems  to  recognize  the  existence 
of  these  manorial  tenures  within  this  state.  The  fifth  section 
saves  to  the  mesne  lords  the  fealty  and  feudal  services  due  to 
them  on  conveyances  made  before  the  fourth  of  July,  1776. 
We  shall  therefore  assume,  without  further  examination,  that 
the  statute  of  quia  emptores  was  not  in  force  within  the  colony; 
not  only  because  this  assumption  is  in  conformity  with  the  ac- 
tion and  understanding  of  the  colonial  government,  but  because 
it  is  most  favorable  to  the  validity  of  the  restraints  on  alienation 
claimed  by  the  plaintiff. 

Indeed,  it  follows  from  this  assumption  as  a  necessary  conse- 
quence that  the  restraints  on  alienation  in  grants  in  fee  made  in 
the  colony  before  the  revolution  were  valid,  as  they  were  in 
England  before  the  reign  of  Edward  I.  The  immediate  lord, 
or  grantor,  was  entitled  to  the  feudal  services  incident  to  tenure 
in  socage,  and  to  the  reversion  or  escheat  on  which  the  right  to 
restrain  alienation  depended.  But  this  was  entirely  changed 
by  the  statute  of  this  state,  passed  the  twenty-second  of  Octo- 
ber, 1779,  in  connection  with  the  statute  of  tenures  passed  in 
1787.  Both  these  statutes  took  effect  retrospectively,  and  oj)- 
erated  upon  all  lands  and  tenures  held  under  colonial  grants^ 
the  one  from  the  ninth  and  the  other  from  the  fourth  of  July, 
1776.  They  operated,  therefore,  upon  the  lease  in  question,  as 
if  they  had  been  passed  at  the  time  to  which  they  related.  The 
fourteenth  section  of  the  statute  of  1779  is  as  follows:  "The 
absolute  property  of  all  messuages,  lands,  tenements,  and  here- 
ditaments, and  of  all  rents,  royalties,  franchises,  prerogatives, 
privileges,  escheats,  forfeitures,  debts,  dues,  duties,  and  services 
by  whatsoever  names  respectively  the  same  are  called  and 
known  in  the  law,  and  all  right  and  title  to  the  same,  which 
next  and  immediately  before  the  ninth  day  of  July,  in  the  year 
1776,  did  vest  in  or  belong,  or  was  or  were  due  to  the  crown  of 
Great  Britain,  be,  and  the  same  and  each  of  them  hereby  are 
declared  to  be,  and  ever  since  the  said  ninth  day  of  July,  in  the 
year  of  our  Lord  1776,  to  have  been  and  forever  hereafter  shall 
be,  vested  in  the  people  of  this  state,  in  whom  the  sovereignty 
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and  seignoriiy  thereof  are  and  were  united  and  Tested,  on  and 
from  the  said  ninth  day  of  July,  in  the  year  of  our  Lord  1776:" 
1  Jones  &  Varick,  44. 

The  first  section  of  the  sts^tute  of  tenures,  1  Bev.  Laws,  70,  is 
substantially  a  transcript  of  the  statute  of  quia  empiores.  The 
second  section  abolished  military  tenures  and  all  their  incidents 
from  the  thirtieth  of  August,  1664,  when  the  province  was  sur- 
rendered by  the  Dutch  to  the  English.  It  also  abolished  all 
tenure  in  socage  in  capUe^  with  all  its  fruits  and  consequences. 
The  third  section  conyerted  all  manorial  and  other  tenures  into 
free  and  common  socage.  The  fourth  section  requires  all  con- 
veyances and  devises  of  any  manors,  lands,  etc.,  theretofore 
made,  to  be  expounded  as  if  the  said  manors,  lands,  etc.,  had 
been  held  from  the  beginning  in  fee  and  common  socage  only. 
The  fifth  section  declares  that  the  act  shall  not  be  construed  to 
take  away  the  rents  and  services  due  to  tenure  in  free  and  com- 
mon socage  from  the  person  previously  entitled  to  them,  or  the 
fealty  or  distresses  incident  to  that  tenure.  The  third  and 
fourth  sections  of  this  statute  render  it  entirely  immaterial  to 
know  what  was  the  tenure  under  which  the  land  in  question 
was  originally  held  by  the  patentees.  Whatever  else  it  may 
have  been,  it  was  converted  by  the  statute  into  free  and  common 
socage.  It  was  held  of  the  crown  until  the  revolution,  and  the 
crown  was,  until  then,  entitled  to  the  escheat  of  all  the  lands 
remaining  in  the  hands,  of  the  patentee  and  his  heirs  at  that 
time. 

The  statute  of  1779  transferred  the  seignory  and  escheat  to 
the  people  of  this  state,  who  then  became  the  chief  lords  of  the 
fee.  As  to  lands  granted  in  fee  by  the  proprietors  of  the  patent 
before  the  revolution,  the  escheat  became  afterwards  vested  in 
the  people  of  the  state  by  the  operation  of  the  statute  of  tenures 
as  soon  as  they  changed  hands  by  conveyance  in  fee,  if  not  im- 
mediately upon  the  passing  of  the  act. 

These  statutes  performed  the  same  functions  and  wrought  the 
same  changes  in  the  feudal  tenures  of  this  state  as  the  statute  of 
quia  emptores  did  in  England.  They  put  an  end  to  all  feudal 
tenure  between  one  citizen  and  another,  and  substituted  in  its 
place  a  tenure  between  each  landholder  and  the  people  in  their 
sovereign  capacity.  They  converted  all  rents  upon  leases  in  fee 
from  rent-service  into  rent-charges  or  rentseck;  and  by  taking 
away  the  grantor's  reversion  or  escheat,  they  removed  the  entire 
foundation  on  which  the  power  of  a  grantor  to  restrain  alienation 
\j^  bis  grantee  formerly  rested;  and  they  placed  the  law  of  this 
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state.  In  respect  to  the  question  in  controver^,  on  the  same 
footing  on  which  the  law  of  England  now  stands,  and  has  stood 
since  the  reign  of  Edward  I. 

The  effect  of  these  statutes  upon  the  question  in  controversy, 
being  indirect  and  consequentisd,  may  not  have  been  observed  or 
understood  at  the  time  by  the  landholders,  or  the  scriveners 
who  drew  their  leases.  The  legality  of  these  restraints  on  alien- 
ation in  leases  in  fee  before  the  revolution,  and  their  legality  in 
leases  for  lives  and  years  before  and  after  that  period,  may  have 
led,  and  most  probably  did  lead,  to  their  continuance  in  leases 
in  fee  after  that  change  in  the  government  and  the  enactment 
of  the  statutes  referred  to.  But  after  a  careful  examination  of 
the  grounds  on  which  these  restraints  on  alienations  in  fee  were 
originally  sustained  in  England;  of  the  change  in  the  law  there 
by  statute  nearly  six  hundred  years  ago;  of  the  mode  in  which 
that  change  was  wrought;  and  finding  that  the  same  change 
has  taken  place  here  by  our  own  statutes,  we  can  not  entertain 
a  doubt  that  the  condition  to  pay  sale  money  on  leases  in  fee  is 
repugnant  to  the  estate  granted,  and  therefore  void  in  law. 

It  was  contended  on  the  argument  that  the  reservation  of 
rent  upon  the  conveyance  in  question  distinguished  this  case,  in 
reference  to  the  validity  of  the  condition  in  restraint  of  aliena- 
tion, from  the  case  of  a  conveyance  in  fee  without  rent;  and 
that  the  lessor,  by  reserving  rent,  retained  an  interest  in  the 
land,  which  made  the  condition  to  pay  sale  money  valid.  We 
think  a  sufficient  answer  has  been  already  given  to  this  propo- 
sition, upon  the  authority  of  Lord  Coke,  that  the  statute  which 
changed  the  law  of  England,  and  made  these  conditions  unlaw- 
ful, applied  as  well  to  conveyances  in  fee  where  rent  is  reserved 
as  to  conveyances  where  it  is  not.  But  a  further  answer  is, 
that  a  rent  is  not  a  reversion,  or  a  possibility  of  reversion,  and 
that  nothing  but  such  a  reversionary  interest  in  the  land  has 
ever  been  held  to  authorize  a  condition  against  alienation,  ^-d- 
mitting  that  the  rent  and  the  land  are  parts  of  the  same  estate, 
they  are  not  only  capable  of  ownership  by  different  persons, 
but  in  their  nature  they  must  belong  to  different  peirsons.  The 
grantor  owns  the  rent  and  the  grantee  owns  the  land.  Each 
has  an  estate  of  inheritance  in  his  own  part.  The  right  of  alien- 
ation is  inseparably  incident  to  the  estate  of  each.  It  is  an- 
nexed to  the  inheritable  quality  of  that  estate.  The  power  of 
the  lessor  to  alien  his  rent  can  not  be  restrained.  "  If  a  man  be 
seised,"  says  Coke,  '*  of  a  seignory,  a  rent,  or  an  advowson,  or 
anj  other  inheritance  that  lyeth  in  grant,  and  by  deed  grantetb 
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the  same  to  a  man  and  his  heirs,  npon  condition  that  he  shall 
not  alien,  this  condition  is  void:"  Co.  Lit.  223  a.  By  the  old 
feudal  law,  the  tenant  could  not  alien  his  fee  without  the  lord's 
license;  and  the  lord  could  not  alien  his  seignory  without  the 
tenant's  attornment.  While  the  tenures  were  militaiy,  the  lord 
had  an  interest  in  having  a  brave  and  loyal  tenant,  true  to  his 
oath  of  fidelity,  and  capable  of  rendering  military  service  for 
his  lands;  and  the  tenant,  on  the  other  hand,  was  interested  in 
living  under  the  protection  of  the  military  chief  of  his  own 
choice  and  adoption.  The  feudal  restraint  was  mutual;  but 
when  the  feudal  relation  between  the  parties  was  broken  up, 
these  feudal  restraints  were  thereby  dissolved;  and  the  common- 
law  principle,  applicable  to  property  not  feudal,  immediately 
took  effect  and  rendered  similar  -restraints  created  by  contract 
entirely  void. 

The  right  of  re-entry  for  non-payment  of  rent,  or  the  non- 
performance of  other  covenants,  is  not  such  an  interest  in  the 
estate  as  makes  the  condition  in  question  valid.  It  is  not  a  re- 
version, nor  is  it  the  possibility  of  reversion,  nor  is  it  any  estate 
in  the  land.  It  is  a  mere  right  or  chose  in  action,  and  if  en- 
forced, the  grantor  would  be  in  by  the  forfeiture  of  a-  condition, 
and  not  by  a  reverter.  At  common  law,  a  right  of  entry,  being 
a  mere  right  of  action,  could  not  be  granted  over:  Co.  Lit.  214; 
2  Cru.,  tit.  18,  c.  1,  sec.  15.  It  is  only  by  statute  that  the 
assignee  of  the  lessor  can  re-enter  for  condition  broken.  But 
the  statute  only  authorized  the  transfer  of  the  right,  and  did 
not  convert  it  into  a  reversionary  interest,  nor  into  any  other 
estate.  It  is  a  totally  different  interest  from  the  possibility  of 
reverter  spoken  of  by  Coke  and  in  the  Touchstone.  It  is  no 
more  than  the  possibility  of  a  forfeiture.  When  property  is 
held  on  condition,  all  the  attributes  and  incidents  of  absolute 
property  belong  to  it  until  the  condition  be  broken;  and  this  is 
especially  true,  when,  as  in  this  case,  the  person  entitled  to  the 
benefit  of  the  condition  is  not  in  any  degree  affected  in  his 
right,  under  the  condition,  by  the  exercise  and  enjoymcDt  of 
those  attributes  and  incidents.  The  lessor's  right  of  entry  for 
breach  of  the  lawful  conditions  is  not  defeated  or  impaired  by 
the  sale  of  the  lessee's  interest  in  the  land. 

It  was  also  said  on  the  argument  that  the  quarter-sale  money, 
being  reserved  in  the  lease,  was  not  the  money  of  the  lessee,  but 
the  money  of  the  purchaser  who  buys  from  the  lessee.  If  there 
be  any  force  in  this  objection,  it  must  rest  on  the  ground  that 
the  reservation  takes  nothing  from  the  pocket  of  the  tenant, 
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and  is  therefore  no  injury  to  him.  But  this  is  clearly  a  mistake. 
We  have  already  seen  that  the  grant  in  fee  carries  with  it  the 
inseparable  right  of  alienation,  and  the  reservation  is  an  attempt 
to  separate  from  the  thing  granted  an  incident  or  quality  which 
can  not  be  detached  from  it.  Bent  is  separable  from  the  own- 
ership in  fee  of  the  land;  but  the  right  of  alienation  is  not. 
The  reservation  of  rent  does  not  afifect  the  alienation  of  the  ten- 
ant's interest  in  the  land.  The  reservation  of  the  sale  money 
restrains,  and  may  destroy  it.  Besides,  the  reservation  is  an 
attempt  to  take  from  the  tenant  not  only  a  part  of  the  price  of 
the  land,  but  a  part  of  the  price  of  all  the  buildings  and  other 
improvements  he  may  have  put  on  it,  which  may  be  even  more 
valuable  than  the  land  itself.  These  never  belonged  to  the 
lessor.  The  obvious  effect  of  a  reservation  of  quarter  sales, 
if  valid,  is  to  discourage  and  prevent  the  tenant  from  making 
these  improvements,  because  in  case  a  change  in  his  circum- 
stances should  make  it  necessaiy  to  sell  his  farm,  one  quarter, 
of  the  value  of  the  improvements  would  go  to  his  lessor.  More- 
over, if  the  reasoning  of  the  plaintiff's  counsel  sustains  his 
proposition,  it  proves  too  much;  it  will  sustain  the  proposition 
that  a  like  reservation  is  good  in  a  grant  in  fee  without  rent; 
and  for  this  no  one  will  contend.  The  reservation  of  sale 
money  must  stand  on  the  same  footing  and  be  liable  to  the 
same  objection  as  the  condition  to  pay  it  to  the  grantor.  If  the 
one  restrains  alienation,' the  other  does  the  same  thing.  If  one 
is  repugnant  to  the  estate  granted,  the  other  is  equally  so. 

The  condition  in  restraint  of  alienation  can  not  be  sustained 
on  the  ground  that  it  may  be  useful  to  protect  the  lessor's  in- 
terest in  the  rent.  The  covenant  of  the  lessee  to  pay,  which 
runs  with  the  land,  and  the  lessor's  right  to  re-enter  for  non- 
payment, are  practically  a  sufficient  security  for  the  rent.  But 
if  they  were  not,  it  could  make  no  difference.  The  lessor,  when 
he  parted  with  the  fee  of  the  land,  parted  with  his  right  to  con- 
trol the  lessee's  disposal  of  it.  The  rent,  and  the  right  to  re- 
enter for  non-payment,  are  not  reversionary,  whatever  they  may 
be  called  in  the  lease;  and  it  is  not  enough  to  say  that  they 
resemble  or  are  analogous  to  such  interests.  The  condition 
against  waste  can  only  be  imposed  by  the  reversioner.  It  is 
repugnant  to  the  estate  granted,  except  where  a  reversion  re- 
mains with  the  grantor.  Neither  the  reservation  of  rent  nor 
the  right  of  re-entry  for  non-payment  will  uphold  a  condition 
against  waste  in  a  lease  in  fee.  The  condition  against  waste 
would  be  a  much  more  efficient  protection  of  the  lajidlord's  in- 
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terest  in  the  rent  than  the  condition  to  pay  quarter  salen;  and 
it  would  be  an  absurdity  to  uphold  the  latter  on  this  ground, 
where  the  former  can  not  be  sustained. 

The  arguments  above  referred  to  in  favor  of  the  condition  to 
pay  sale  money  are  founded  on  the  proposition  that  the  reser- 
vation of  rent  and  the  right  of  re-entiy  are  interests  in  the 
land  remaining  in  the  lessor,  analogous  to  a  reversion,  and 
equivalent  thereto,  for  the  purpose  of  sustaining  the  validity  of 
the  condition.  But  there  is  no  legal  equivalent  for  a  reversion 
for  that  purpose.  The  argument  is  an  attempt  to  introduce  a 
new  reason  never  heretofore  regarded  as  sufBcient  for  support- 
ing the  condition.  The  reasoning  from  analogy  is  still  more 
frail  and  feeble.  It  is  only  on  grounds  strictly  technical  that 
the  escheat,  or  any  other  remote  reversion,  is  made  to  sustain 
the  condition,  and  nothing  but  a  reversion,  or  the  possibility  of 
reversion,  is  included  within  that  technical  rule.  A  further  ex- 
.  amination  of  the  force  and  weight  of  the  reasons  in  favor  of 
the  condition,  derived  from  supposed  analogies  and  equivalents, 
would  open  a  wide  field  of  argument  upon  the  general  tendency 
of  these  restraints  upon  the  transfer  of  property,  on  which  we 
think  it  unnecessary  to  enter,  and  therefore  forbear  to  do  so. 

Our  intention  has  been  to  investigate  and  decide  this  ques- 
tion on  strict  legal  authority,  without  adverting  to  any  general 
considerations  of  public  policy.  We  have  examined  it  with 
great  care,  and  feel  assured  of  the  soundness  of  the  conclusions 
to  which  the  examination  has  brought  us.  The  case  was  most 
ably  and  learnedly  argued;  and,  this  seemed  to  render  it  proper 
to  state  the  grounds  of  our  decision  at  greater  length  than 
would  otherwise  have  been  thought  necessary. 

The  judgment  of  the  supreme  court  ought  to  be  affirmed. 

The  other  members  of  the  court  (Gbidlbt,  J.,  absent)  con- 
curred in  the  foregoing  opinion. 
Judgment  affirmed. 

Restraints  on  Alienation. — ^Thia  sabject  is  discussed  to  some  extent  in 
the  note  to  Jaehan  v.  ScJiuiz,  9  Am.  Dec  200,  bat  a  further  examination 
of  the  question  of  the  validity  and  effect  of  such  restraints,  particu- 
larly as  to  points  not  touched  upon  in  the  former  note,  will  be  here  pre« 
sented.  An  extended  discussion  is  perhaps  rendered  unnecessary  by  that 
note,  and  more  especially  by  tho  learned  and  elaborate  opinion  of  Mr.  Chief 
Justice  Buggies  in  the  principal  case,  constituting  as  it  does  an  almost  com- 
plete commentary  upon  this  topic.  The  case  is  recognized  as  the  leading 
American  authority  on  the  subject.  It  is  referred  to  in  McCUary  v.  EUU^ 
64  Iowa,  311;  S.  C,  37  Am.  Eep.  205;  S.  C,  22  Alb.  L.  J.  347;  S.  C,  6  N. 
W.  Rep.  571»  as  "containing  a  most  exhaustive  consideration  of  this  ques- 
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tion."  And  Mr.  Jostioe  Christimncy,  m  McmdUhoMm  t.  MeDcnell,  29  Mich. 
78;  S.  C,  18  Am.  Rep.  61,  says  of  it:  ''Thia  is  the  folleet  and  ablest  dia- 
cnasion  of  the  whole  question  of  restriotioDS  upon  the  sale  of  estates  in  fee 
(except  as  to  the  question  of  time),  and  contains  the  most  complete  citation 
of  authorities  of  any  case  I  have  found  in  the  bocdu,  and  relieves  me  from 
going  over  the  general  subject." 

.  General  CoxDmoN  Rbstrainiko  Alienation  of  Feb-simplb  Estate, 
either  in  a  devise  or  grant,  is  unquestionably  void,  because  it  is  repugnant  to 
the  estate,  the  power  of  alienation  being  an  inseparable  incident  of  such 
estates:  Leake's  Dig.  of  Law  of  Real  Prop.,  pt.  2,  c  1,  sec.  6,  §  3;  I  Wash. 
Real  Prop.  52, 64;  Boone  Real  Prop.,  sec.  17;  Williams  Real  Prop.  86, 87,  note; 

2  Jarm.  Wills,  15;  2  Redf.  Wills,  288;  17  Cent  L.  J.  189;  BradUf^  v.  Peixoto, 

3  Ves.  324;  Rocl^ford  v.  Hackman.^  Hare,  475;  /ofies*  WiU,  23  L.  T.,  N.  S., 
211;  HawUy  v.  Northampton^  8  Mass.  37;  BlacktUme  Bank  v.  Davis,  21  Pick. 
42;  OUaaon  v.  Faytrweather,  4  Gray,  348;  Lane  v.  Lamt^  8  Allen,  350;  Nor- 
ri$  V.  HenaUy,  27  CaL  439;  McCUary  v.  EUu,  54  Iowa,  311;  S.  C,  37  Am. 
Rep.  205;  S.  C,  22  Alb.  L.  J  347;  S.  C,  6  N.  W.  Rep.  571;  MandUbaum 
V.  MeDondl,  29  Mich.  78;  S.  C,  18  Am.  Rep.  61, 75;  Sehermerhom  v.  Negui^ 
1  Denio,  448;  OaOep  v.  Lane,  35  N.  Y.  346;  Andermm  v.  Cory,  36  Ohio  St. 
506;  S.  C,  38  Am.  Rep.  602;  Bt{fsnyder  v.  Hunter,  19  Pa.  St.  41;  Walker  v. 
Vincent,  Id.  369;  Tardus  Appeal,  64  Id.  95;  DoebUr's  Appeal,  Id.  9;  Taylor 
v.  Mason,  9  Wheat.  350.  Thus  where  land  was  devised  to  the  testator's  son, 
providing  as  follows:  **But  he  shall  in  no  wise  sell  or  alienate  any  of  the 
property,  as  it  is  intended  that  he  shall  have  a  life  interest  only  in  iJie  same, 
with  remainder  over  to  his  heirs  in  fee,**  it  was  held  that  the  son  took  a  fee 
simple,  under  the  rule  in  Shelley*s  Case,  and  that  the  condition  was  nugatory: 
Doebler^s  Appeal^  64  Pa.  St.  9.  To  the  same  effect  are  Norris  v.  Htnsley,  27 
CaL  439;  Qleaaon  v.  Fayerweather,  4  Gray,  348;  McCieary  v.  Ellis,  54  Iowa, 
311;  S.  C,  37  Am.  Rep.  205;  Rufmyder  v.  HuTUer,  19  Pa.  St.  41;  WaXker  v. 
Vincent,  Id.  369.  In  Jh^fsnyder  v.  Httnter,  supra,  such  a  condition  in  a  <le- 
vise  was  described  by  Gibson,  J.,  as  "on  impotent  attempt  to  give  title  to 
property  without  the  incidents  of  ownership."  And  in  Walker  v.  Vincent, 
supra,  Lowrie,  J.,  said:  "  The  law  does  not  allow  an  estate  to  be  granted  to 
a  man  and  his  heirs  with  a  restraint  on  alienation,  and  frustrates  the  most 
clear  intention  to  impose  such  a  restraint."  So  a  condition  in  a  devise  in  fee 
that  the  devisee  shall  make  oath  *'  tliat  he  will  not  make  any  change  during 
his  life  **  in  the  testator's  will  respecting  his  property  is  repugnant  to  the 
estate,  and  void:  Taylor  v.  Mason,  9  Wheat.  350.  So  where  devisees  were 
required  to  contract  in  writing  that  they  would  not  alienate,  etc.,  before  the 
proceeds  of  certain  realty  should  be  paid  to  them:  Mandlekaum  v.  MeDoneU, 
29  Mich.  78;  S.  C,  18  Am.  Rep.  61.  And  a  provision  in  a  will  that  land  de- 
vised to  a  numbar  of  persons  shall  not  be  divided  is  in  substance  a  prohibi- 
tion on  alienation,  and  therefore  void:  Smith  v.  Clark,  10  Md.  186;  Lovett  v. 
OiUendfr,  35  N.  Y.  617.  The  power  of  alienation  is  one  of  the  most  valuable 
rights  of  ownership,  and  any  attempt  to  cut  off  this  right  from  the  highest 
estate  known  to  the  law  must  obviously  be  unavailing.  To  say  that  one 
shall  have  an  estate  in  fee  simple  in  land,  and  yet  that  he  shall  not  alienate 
it,  is  to  say  that  he  shall  have  such  an  estate,  and  at  the  same  time  that  he 
shall  not  have  it,  for  an  inalienable  estate  in  fee  is  an  abeurd  impos- 
sibility. It  is  true  that  the  ancient  fees  of  the  feudal  system  were  inalien- 
able, because  the  owner  was  in  fact  as  well  as  in  name  a  mere  tenant  to  a 
superior  owner,  who  had,  as  stated  in  the  principal  case,  a  possibility  of  re- 
version in  the  land«  and  because  it  was  contrary  to  the  fundamental  prin* 
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dploB  of  that  system  for  a  tenant  owing  fealty  to  his  lord  to  sabetitate  an* 
other  person  in  his  place  without  the  lord's  consent.  Bnt  even  before  the 
statute  quia  emptores,  a  right  of  alienation  began  gradually  to  be  ingrafted 
upon  estates  in  fee:  1  Wash.  Real  Prop.  52,  53;  and  ever  since  that  statute, 
and  similar  statutes  in  this  country,  there  has  been  a  steadily  increasing 
tendency  in  the  courts  to  favor  the  free  alienation  of  property,  and  to  dls- ' 
countenance  every  contrivance  intended  to  restrain  it:  Norris  v.  Nenalrt/,  27 
Cal.  444,  per  Curry,  J.  A  general  restraint  upon  the  alienation  of  a  vested 
remainder  in  fee  is  as  ineffectual  as  a  similar  restraint  in  case  of  an  estate  in 
possession;  as  where  a  testator  devises  to  bis  wife  for  life,  remainder  to  his 
children,  "always  intending  and  meaning  that  none  of  his  children  shall  dis- 
pose of  their  part  of  the  real  estate  in  reversion  before  it  is  legally  assigned 
them:"  IIcUIy.  Tufts,  18  Pick.  455. 

Genebal  Restraint  of  Alienation  of  Estate  Tail. — In  iS^tr  Anthony 
MUdmay'$  Case,  6  Co.  41,  "it  was  resolved  that  if  a  man  makes  a  gift  in 
tail  on  condition  that  he  shall  not  suffer  a  common  recovery,  that  this  condi- 
tion is  repugnant  to  the  estate  tail  and  against  law,  one  of  the  incidents  of 
an  estate  tail  being  that  the  tenant  in  tail  may  suffer  a  common  recovery.** 
And  it  is,  accordingly,  well  settled  that  a  condition  in  a  conveyance  or  devise 
that  a  tenant  in  tail  shall  not  alienate  or  bar  the  entail  is  void,  being  repug- 
nant to  the  estate  conveyed  or  devised:  Leake's  Dig.  of  Law  of  Real  Prop 
erty,  pt  2,  c  1,  sec.  6,  §  3;  Bradley  v.  Peixoto,  3  Ves.  324;  Hawley  v.  A'or^- 
ampUmj  8  Mass.  37,  per  Parker,  J. ;  Mandlebaum  v.  McDonell,  29  Mich.  78; 
S.  C,  18  Am.  Rep.  61,  per  Christiancy,  J.;  YartTs  Appeal,  64  Pa.  St.  95. 
Such  a  condition  would  create  a  perpetuity:  Hawley  v.  Northampton,  Man- 
dUbaum  y.  McDonell,  eupra.  So  it  is  held  in  King  v.  BurcheU,  1  Eden,  424; 
S.  C,  1  Amb.  379,  that  a  provision  in  a  devise  of  an  estate  tail  charging  a 
certain  sum  in  favor  of  the  person  next  entitled,  if  the  tenant  in  tail  or  any 
of  his  issue  shall  alienate,  mortgage,  or  incumber  the  estate,  is  void.  Lord 
Keeper  Northington  in  that  case  thought  the  point  to  be  too  plain  for  argu- 
ment. 

Genebil  Restraint  on  Alienation  of  Life  Estate. — In  Brandon  v. 
RMnaon,  18  Yes.  429,  Lord  Eldon  lays  it  down  that  where  a  life  estate  is 
given,  the  donor  can  not  take  away  the  incidents  of  such  an  estate  by  a  re- 
straint upon  the  power  of  disposal.  To  the  same  effect  is  the  opinion  of  Sir 
G.  J.  Turner,  V.  C,  in  Boch/ord  v.  Ilachnan,  9  Hare,  48a  So  it  was  held 
in  Pace  v.  Pace,  73  N.  C.  1 19,  that  an  absolute  restraint  on  the  power  of  dis- 
posal of  a  devisee  of  a  life  estate  in  certain  property  was  invalid,  there  being 
no  limitation  over;  see  also  Tillinglta»t  v.  Bra4foi*d,  5  R.  I.  205.  But  in 
Nichols  V.  Eaton,  91  U.  S.  725,  Miller,  J.,  delivering  the  opinion,  denies  the 
doctrine  of  Lord  Eldon  in  Brandon  v.  Robinson,  supra,  "that  the  power  of 
alienation  is  a  necessary  incident  of  a  life  estate  in  real  property,"  and  holds 
that  a  testator  devising  such  an  estate  may  lawfully  prohibit  the  life  tenant 
from  aliening  it.  So  it  is  laid  down  by  Sir  Thomas  Plumer,  M.  R.,  in  Wil- 
Idnson  v.  Wilkinson,  3  Swans.  515,  that  a  provision  in  a  will  of  a  life  estate 
or  annuity  that  it  is  given  on  the  express  condition  that  if  the  donee  shall 
"assign  or  dispose  of  or  otherwise  charge"  his  Interest  therein  such  interest 
shall  cease  and  determine,  is  valid.  In  the  course  of  the  opinion  he  says: 
"  With  respect  to  the  validity  of  the  proviso,  it  is  clear  that  a  testator  may 
thus  modify  the  estate  he  gives:  Wilsofti  v.  Oreenwood,  1  Id.  481,  and 
note;  for  though,  in  a  case  which  has  been  mentioned,  Brandon  v.  Robinson, 
18  Ves.  429;  S.  C,  1  Rose,  197,  it  is  stated  as  the  opinion  of  a  very  great 
Judge,  that  if  an  estate  is  given  for  life,  the  incidents  to  a  life  estate  oaa  xiot 
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be  taken  away,  and  though  it  is  better,  therefore,  when  such  a  limitatiofi  ia 
intended,  to  give  the  estate  until  bankruptcy  or  alienation,  and  not  first  to 
give  it  for  life,  and  then  to  prohibit  the  attempt  to  alien,  yet  this  is  answered 
by  considering  that,  in  a  will,  any  condition  or  modification  may  be  annexed 
which  does  not  offend  against  any  rale  of  law;  and  it  is  immaterial*by  what 
form  of  words  the  Intention  is  executed,  whether  by  a  devise  until  the  dev- 
iseo  shall  have  charged  or  incumbered  it,  or  by  a  proviso  with  a  limitation 
over  upon  such  an  event.  Each  mode  is  equally  valid  and  of  the  same  effect. 
Cases  respecting  restraints  on  alienation  have  frequently  arisen,  and  some  are 
of  considerable  antiquity;  they  are  to  be  found  in  Dyer,  G  a,  in  1  Anderson, 
12?.,  124,  and  in  1  Leon.  3,  and  2  Id.  82;  the  modem  books  are  full  of  them; 
and  although  the  courts  look  with  a  jealous  eye  on  such  restraints,  yet  it  is 
now  clear  that  he  who  gives  may  annex  such  conditions  to  his  gift.**  So  it  is 
held  by  Sir  G.  J.  Turner,  V.  C,  in  the  valuable  case  of  Rochford  v.  HqLck^ 
truui,  0  Hare,  480,  that  a  provision  in  a  will  that  a  life  estate  given  thereby 
shall  be  determined  by  an  alienation  thereof  is  valid,  whether  there  is  a  lim- 
itation over  or  not.  So  in  Camp  v.  Cleary^  70  Va.  140;  S.  C.  14  Cent.  L.  J. 
138,  the  supreme  court  of  Virginia  hold  that  a  condition  in  a  deed  of  gift 
of  a  life  estate  in  land,  that  if  the  grantee  aliens  or  attempts  to  alien  it  he 
shall  forfeit  it,  together  with  other  lands  given  in  fee  by  the  same  will,  and 
that  the  same  shaU  vest  in  other  persons,  is  valid,  as  a  conditional  limitation. 

APPLICA-nON  OP  KULB  TO  CHATTEL  INTERESTS  AND   TbUST  ESTATES.— In 

WoodrtitJUon  v.  WcdkeVt  2  Russ.  &  M.  204,  Lord  Chancellor  Brougham  says: 
**  The  rule  of  law  which  prevents  a  party  from  imposing  fetters  upon  property 
inconsistent  with  the  nature  of  the  estate  given  is  precisely  the  same,  I  ap- 
prehend, in  personal  as  in  real  estate."  A  condition  in  a  bequest  of  dividends 
of  stock  to  A.  for  his  support  for  life,  and  at  his  death  to  his  heirs,  executors, 
administrators,  and  assigns,  that  if  he  should  attempt  to  assign  or  dispose  of 
said  stock  his  right  thereto  should  be  forfeited  and  go  to  others,  was  held 
repugnant  to  the  gift,  and  v.oid:  Bradley  v.  Pelxoto,  3  Ves.  324;  Bortonv,  Borton, 
16  Sim.  559.  But  where  in  a  devise  of  dividends  of  stock  to  A.  for  life,  or,  if  ha 
should  die,  then  to  his  wife  for  life,  there  was  a  provision  that  when  the  youngest 
child  came  of  age  the  stock  should  be  sold  and  the  money  divitled  among  the 
children,  and  that  any  alienation  or  parting  witli  the  interest  before  that  time 
by  any  of  the  children  should  forfeit  the  share  of  the  one  so  alienating,  such 
provision  was  held  valid,  because  tlie  estate  of  the  alienor  was  contingent: 
ChwchiU  V.  Marks,  1  Coll.  441.  And  where  an  annuity  was  charged  on  realty 
for  A.  for  life,  payable  to  him  only,  and  to  cease  immediately  on  alienation, 
the  condition  was  held  valid:  Dommt^U  v.  Bedford,  3  Ves.  jnn.  149. 

Tlie  rule  forbidding  restraints  on  alienation  has  been  held  to  apply  also  to 
equitable  estates.  Thus,  where  a  conveyance  was  made  of  lands  and  slaves 
upon  trust  to  apply  the  rents  and  profits  to  the  benefit  of  the  cestui  que  trust 
for  life,  so  that  they  should  not  be  "  sold  or  disposed  of,  or  anticipated  by 
him,"  there  being  no  limitation  over  in  case  of  an  attempted  alienation,  the 
condition  was  adjudged  void:  Dick  v.  Pitc1\ford^  1  Dev.  &  B.  Eq.  480.  In 
that  case,  Gaston,  J.,  delivering  the  opinion,  said:  *'  The  power  of  alienation 
is  a  legal  incident  of  ownership.  It  is  familiar  doctrine,  that  if  a  feoffinent, 
grant,  release,  confirmation,  or  devise  be  made  upon  condition  not  to  alienate 
the  estate,  or  if  a  term  for  years  or  chattel  personal  be  granted  upon  condi* 
tion  not  to  assign,  such  conditions  are  altogether  nugatory.  The  doctrine 
obtains  not  less  in  courts  of  equity,  acting  upon  those  interests  which  are  the 
proper  subject-matter  of  their  jurisdiction,  than  in  courts  of  law  adjudicating 
upon  legal  interests.    A  departure  from  it  would  produce  useless  confusion 
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and  ixmamerable  mischiefB.  The  capricious  regulations  which  individnals 
would  fain  impose  on  the  enjoyment  and  disposal  of  property  must  yield  to 
the  fixed  rules  which  have  been  prescribed  by  the  supreme  power  as  essential 
to  the  useful  existence  of  property.  If  under  the  settlement  a  legal  estate 
had  been  limited  to  Hezekiah  Pitchford  [the  cestui  qtie  trust]  for  life,  he  would 
have  taken  the  estate  as  one  in  its  nature  alienable;  and  the  prohibition 
sgaiost  alienation  would  have  been  absolutely  void.  The  exclusive  right  en- 
forced through  the  trust  imposed  on  the  legal  proprietor  to  receive  the  profits 
of  the  property  thereby  conveyed  is,  in  equity,  the  estate  in  that  property; 
and  equity  must  hold  a  prohibition  to  dispose  of  what  is  his  as  wholly  inoper- 
ative." But  where  an  estate  was  devised  to  trustees  in  trust  to  pay  a  certain 
sum  out  of  the  rents  and  profits  annually  for  the  maintenance  of  the  children 
of  the  testator's  son»  the  surplus  to  be  paid  to  the  son  for  life,  but  so  as  he 
should  not  have  power  to  alienate  or  charge  the  same,  and  that  if  the  son 
should  in  any  manner  impede  or  frustrate  the  trusts  of  the  will  the  surplus 
should  no  longer  be  paid  to  him,  but  should  be  accumulated  for  his  children, 
the  condition  was  held  valid:  Lewes  v.  LeuxA,  6  Sim.  304.  So  where  a  chare 
of  a  trust  fund  was  bequeathed  in  trust  for  a  certain  person,  his  executors, 
administrators,  and  assigns,  providing  that  if  during  the  lives  of  certain  other 
persons  he  should  assign,  charge,  or  otherwise  dispose  of  his  share,  or  attempt 
to  do  so,  his  interest  should  cease,  and  the  trustees  should  hold  the  same  in 
trust,  to  apply  to  the  support  of  himself  and  family  during  the  lives  of  the 
persons  named,  and  after  their  deaths  to  settle  and  assure  said  share  for  the 
benefit  of  the  said  party  and  his  family,  the  condition  was  held  valid:  Kears- 
ley  V.  Woodcock,  3  Hiu%,  185.  And  generally,  it  is  certain  that  property 
may  be  given  to  trustees  in  trust  for  a  person  until  he  shall  dispose  of  it,  and 
then  over:  Lockyer  v.  Savage,  2  Stra.  947;  Williams  Real  Prop.  87.  Other 
cases  illustrative  of  this  point  are  cited  in  the  next  division  of  this  note. 

Condition  that  Fbopertt  Devised  or  Conysted  shall  not  be  Sub- 
JEOT  TO  Debt»  of  the  deWsee  or  grantee  is  ordinarily  a  condition  in  restraint 
*  of  alienation,  and  therefore  void:  Blackst<me  Batik  v.  Davis,  21  Pick.  42;  Me* 
banev,  JUebajie,  4  Ired.  Eq.  131;  AleCleary  v.EUis,  64  Iowa,  311;  S.  C,  37 
Am.  Rep.  205;  Jotuss*  Will,  23  L.  T.,  N.  S.,  211;  Graves  v.  Dolphin,  1  Sinu 
66;  Snowden  v.  Dales,  6  Id.  524.  Thus  where  an  annuity  was  given  which 
was  declared  not  to  be  liable  to  the  debts  of  the  donee,  but  was  to  be  paid 
into'  his  own  proper  hands,  it  was  held  that  it  nevertheless  passed  to  his  as* 
signees  in  bankruptcy,  on  the  ground  that  he  could  not  keep  it  and  not  pay: 
Graves  v.  Dolphin,  1  Sim.  66.  So  in  Tillinghast  v,  Bradford,  6  R.  I.  206,  it 
is  said  that  "no  man  should  have  an  estate  to  live  on,  but  not  an  estate  to 
pay  his  debts  with."  And  where  a  certain  residuary  property  was  devised 
equally  to  the  testator's  nephews  and  nieces,  providing  as  to  the  share  of  one 
of  the  nephews  that  the  trustees  should  hold  it  for  him  for  his  life  and  pay 
him  the  interest  and  proceeds  as  they  accrued,  and  that  if  his  share  should  be- 
come liable  to  be  seized  by  any  of  his  creditors,  or  if  he  should  become  bank- 
rupt or  should  alien  or  mortgage  the  same,  his  interest  should  immediately 
cease  and  go  to  his  sisters,  it  was  held  not  a  conditional  limitation,  but  a 
condition  in  restraint  of  alienation,  and  therefore  void:  Jones*  Will,  23  L. 
T.,  N.  S.,  211.  So  where  a  sum  of  money  was  assigned  to  trustees  in  trust 
during  B.'s  life,  etc.,  to  pay  the  interest  to  him  or  lay  it  out  for  his  support^ 
but  so  as  not  to  be  subject  to  his  debts,  and  after  his  death  all  the  savings, 
etc.,  to  be  in  trust  for  his  children,  upon  B.'s  becoming  bankrupt  it  was  held 
that  his  life  interest  passed  to  his  assignees,  there  being  no  clear  gift  over: 
Snowden  v.  Dales,  6  Sim.  524.     So  where  property  was  devised  in  trust  for 
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the  testator's  son,  providing  that  it  should  not  in  any  event  besnbject  to  his 
debts,  the  provision  was  held  to  be  a  nullity:  Mebanev,  Mebane,  4  Ired.  £q. 
131.  Id  that  case  Rnffin,  C.  J.,  delivering  the  opinion,  said:  "Terms  of  ex* 
dosion  of  the  donee's  creditors,  not  amounting  to  a  limitation  of  the  estate, 
can  no  more  repel  the  creditors  than  a  restraint  upon  alienation  can  tie  the 
hands  of  the  donee  himself.  Liability  for  debts  ought  to  be,  and  is,  just  as 
much  an  incident  of  property  as  the  jua  desponendi  is;  for,  indeed,  it  is  one 
mode  of  exercising  the  power  of  disposition."  But  there  is  no  doubt  that  a 
testator  may  bequeath  property  for  the  benefit  of  the  donee  personally,  and 
yet  so  that  no  creditor  shall  take  any  advantage  from  it:  2  Redf .  Wills,  290, 
301,  302,  and  cases  cited;  Braman  v.  Stiles,  2  Pick.  463.  Thus  on  estato  for 
life,  or  an  absolute  estate,  or  an  annuity  may  be  given  so  as  to  cease  upon 
alienation  or  bankruptcy,  orupon  being  seized  for  debt:  Rod^ford  v.  Haekman^ 
0  Hare,  475;  Brandons,  Bobinsan,  18  Ves.  42;  Oraveav.  Dolphin,  I  Sim.  66; 
WUHwum  V.  WUkiiuon,  3  Swans.  515;  BramhaU  v.  Fsrria,  14  N.  Y.  41. 

In  NichoU  v.  BcUon,  01  U.  S.  725,  it  is  distinctly  and  emphatically  laid  down 
that  a  provision  in  a  will  giving  a  life  estate  in  hmd,  that  it  shall  not  be  alien- 
ated or  subject  to  the  devisee's  debts,  is  entirely  valid;  and  Mr.  Justice 
Miller,  after  stating,  as  heretofore  noticed,  that  he  does  not  agree  with  the 
doctrine  of  Brandon  t.  Bobiiuon^  18  Ves.  433,  that  the  power  of  alienation  is  a 
necessary  incident  of  a  life  estate,  says  further,  that  he  does  not  seo  **  that 
the  rents  and  profits  of  real  property  and  the  interest  and  dividends  of  per- 
sonal property  may  not  be  enjoyed  by  an  individual  without  liability  for  his 
debts  being  attached  as  a  necessary  incident  to  such  enjoyment.  This  doc- 
trine is  one  which  the  English  chancery  court  has  ingrafted  upon  the  common 
law  for  the  benefit  of  creditors,  and  is  comparatively  of  modern  origin.  We 
concede  that  there  are  limitations  which  public  policy  or  general  statutes 
impose  upon  all  dispositions  of  property,  such  as  those  designed  to  prevent 
perpetuities  and  accumulations  of  real  estate  in  corporations  and  ecclesiastical 
bodies.  We  also  admit  that  there  is  a  just  and  sound  policy  i>eculiarly  appro- 
priate to  the  jurisdiction  of  courts  of  equity  to  protect  creditors  against  frauds 
upon  their  rights,  whether  they  be  actual  or  constructive  frauds.  But  the 
doctrine  that  the  owner  of  property,  in  the  free  exercise  of  his  will  in  dispos- 
ing of  it,. can  not  so  dispose  of  it,  but  that  the  object  of  his  bounty,  who  parts 
with  nothing  in  return,  must  hold  it  subject  to  the  debts  due  his  creditors, 
though  that  may  soon  deprive  him  of  all  the  benefits  sought  to  be  conferred 
by  the  testator's  afiection  or  generosity,  is  one  which  we  are  not  prepared  to 
annotmce  as  the  doctrine  of  this  court."  The  prevailing  doctrine  in  this 
country  is  that  a  trust  estate  may  be  created  for  one's  benefit  for  life  by  deed 
or  will  providing  that  the  income  shall  be  paid  to  him  for  his  support  or  that 
of  his  family,  and  that  it  shall  not  be  subject  to  his  debts  by  voluntary  charge 
or  otherwise:  Pope  v.  JSllioU,  8  B.  Mon.  56;  Braman  v.  StiUa,  2  Pick.  460; 
ffiU  V.  McBae,  27  Ahk  175;  Fkker  v.  Taylor,  2  Rawle,  33;  Vaux  v.  Parle, 
7  Watts  A  S.  19;  ShanJtland'e  Appeal,  47  Pa.  St.  113;  WhUe  v.  W/UU,  30  Vt. 
338;  Perkins  v.  DicHnwn,  3  Gratt.  335.  In  Fisher  v.  Taylor,  supra,  the 
testator  directed  his  executors  to  purchase  land  and  hold  it  in  trust  for  his  son, 
who  was  to  have  the  rents  and  profits,  but  the  same  were  not  to  be  liable  for 
his  debts,  and  at  his  death  the  land  was  to  go  to  his  heirs,  and  in  default  of 
such  heirs,  to  the  testator's  heirs,  and  these  provisions  were  held  valid  and 
the  land  not  subject  to  execution  for  the  son's  debts.  Smith,  J.,  delivering 
the  opinion,  said:  *'A  man  may  undoubtedly  so  dispose  of  his  land  as  to  se- 
cure to  the  object  of  his  bounty,  and  to  him  exclusively,  the  annual  profits. 
The  mode  in  which  he  accomplishes  such  a  purpose  is  by  creating  a  tmst 
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estttte,  explicitly  designatiiig  the  nses^  and  defining  the  powers  of  the  trosteet. 
All  this  we  think  has  been  sufficiently  effected  in  the  case  under  consideration. 
Nor  is'  such  a  provision  contrary  to  the  policy  of  the  law  or  to  any  act  of 
assembly.  Creditors  can  not  complain,  because  they  are  bound  to  know  the 
foundation  upon  which  they  extend  their  credit."  Where  a  father  dex-ised  in 
trust  for  his  sons  until  they  became  free  of  debt,  providing  for  a  division  and 
setting  off  to  each  of  his  share  as  he  became  free  of  debt,  it  was  held  that  the 
provision  did  not  import  a  restraint  on  alienation,  but  merely  limited  the 
interest  upon  the  happening  of  the  contingency,  and  that  until  the  sons  were 
free  of  debt  they  took  no  interest  subject  to  the  claims  of  their  creditors: 
Batik  qfStaU  V.  Forney,  2  Ired.  Eq.  181. 

Partial  Restraints  on  Alienation.— Conditions  in  a  gift  or  devise  that 
the  donee  or  devisee  shall  not  alien  for  a  particular  time  or  to  certain  persons 
or  to  any  but  certain  persons  have  been  held  to  be  valid  if  reasonable,  even 
where  a  fee-simple  estate  was  given:  1  Wash.  BeaL  Prop.  54;  Boone  Real 
Prop.,  sec.  17;  2  Redf.  Wills,  288;  17  Cent.  L.  J.  189;  McWiUiams  v.  Nialy, 
7  Am.  Dec.  656;  Langdonv.  Jngram*8  Ouardian,  28  Ind.  360;  SimamU  v. 
SimoruU,  3  Met.  562.  As  where  a  testator  devised  to  his  wife  until  his  son 
William  should  come. to  the  age  of  twenty-two,  remainder  after  that  event  to 
certain  other  sons,  providing  that  if  any  of  his  said  sons  before  that  period 
should  *'  go  about "  to  sell  his  share  he  should  forfeit  the  same:  Large* 9  Case, 
2  Leon.  82;  S.  C,  3  Id.  182,  distinguished,  per  Christiancy,  J.,  in  Mandle- 
baum  V.  MeDonell,  29  Mich.  78;  S.  C,  18  Am.  Rep.  61,  as  a  case  of  contin- 
gent remainder.  So  where  an  estate  was  devised  in  fee,  conditioned  that  it 
should  *'  in  no  way  be  disposed  of  by  deed  of  gift  or  sale  "  until  the  devisee 
arrived  at  the  age  of  thirty-five:  Stewart  v.  Brady,  3  Bush,  623;  see  also 
Stewart  v.  Barrow,  7  Id.  368.  So  where  land  was  given  by  a  deed  of  gift  to 
certain  minors  upon  condition  not  to  alien  or  incumber  it  until  the  youngest 
of  the  donees  should  attain  the  age  of  twenty-five,  which  was  the  age  of 
majority  under  the  Spanish  law  there  prevailing:  Dougal  v.  Fryer,  22  Am. 
Dec.  458.  So  in  case  of  a  devise  to  a  daughter  on  condition  not  to  alien  to 
any  but  her  sisters  if  she  should  have  no  issue:  Doe  d.  OiU  v.  Pearson,  6 
East,  173;  S.  C,  2  Smith,  295.  So  in  a  case  of  a  devise  to  the  testator's 
brother  on  condition  never  to  sell  ''out  of  the  family:"  In  re  Madeay,  L.  R., 
20  £q.,  186.  In  that  case  Sir  G.  Jessel,  M.  R.,  delivering  the  opinion,  after 
stating  that  the  test  was  whether  or  not  the  condition  took  away  all  power 
of  alienation,  said:  "Now  you  may  restrict  alienation  in  many  ways.  You 
may  restrict  alienation  by  prohibiting  a  particular  class  of  alienation,  or  you 
may  restrict  alienation  by  prohibiting  it  to  a  particular  class  of  individuals* 
or  you  may  restrict  alienation  by  restricting  it  to  a  particular  time.  In  all 
these  ways  you  may  limit  it,  and  it  appears  to  me  that  in  two  ways,  at  ail 
events,  this  condition  is  limited.  First,  it  is  limited  as  to  the  mode  of  aliena- 
tion, because  the  only  prohibition  is  against  selling.  There  are  various  modes 
of  alienation  besides  sale;  a  person  may  lease,  or  he  may  mortgage,  or  he 
may  settle;  therefore  it  is  a  mere  limited  restriction  on  alienation  in  that 
way.  Then,  again,  it  is  limited  as  regards  class;  he  is  nearer  to  sell  it  out  of 
the  family,  but  he  may  sell  it  to  one  member  of  the  family.  It  is  not,  there- 
fore, limited  in  the  sense  of  there  being  only  one  person  to  buy;  the  will 
shows  there  were  a  great  many  members  of  the  family  when  she  made  her 
will;  a  great  many  are  named  in  it;  therefore  you  have  a  class  which  proluibly 
was  large,  and  was  certainly  not  small.  Then  it  is  not,  strictly  speaking, 
limited  as  to  time  except  in  this  way,  that  it  is  limited  to  the  life  of  the  first 
tenant  in  tail;  of  course,  if  unlimited  as  to  time,  it  would  be  void  for  remote- 
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nMf  under  another  role.  So  that  thia  is  strictly  a  limited  restraint  on  aliena- 
tion, and  unless  Ccke  upon  Littleton  has  been  overruled  or  is  not  good  law, 
this  is  a  good  condition.  ** 

On  the  other  hand,  where  a  will  provided  that  certain  real  estate  should 
remain  unsold  until  one  of  the  devisees  should  attain  the  age  of  twenty*6ve, 
or,  in  case  of  the  death  of  such  devisee,  until  twenty-one  years  after  the 
date  of  the  will,  the  condition  was  held  void:  MandUbcatm  v.  McDondt^  29 
Mich.  78;  S.  C,  18  Am.  Rep.  61,  examining  nearly  all  the  prior  cases  on  this 
point.  So  where  the  condition  was  against  alienation  until  twenty-five  years 
after  the  testator's  death,  the  condition  was  hold  void  as  savoring  of  per- 
petuity: Oxley  V.  Lane,  35  N..Y.  347.  So  where,  in  a  devise  in  fee,  there 
was  a  condition  that  the  devisees  should  not  be  allowed  to  sell,  dispose  of,  or 
incumber  the  land  devised  to  them  until  the  expiration  of  ten  years  after  the 
testator's  youngest  sou  should  arrive  at  full  age,  the  condition  was  held  void: 
Anderson  v.  Tory,  36  Ohio  St.  506;  S.  C,  38  Am.  Rep.  6C2.  A  condition  to 
sell  only  to  a  particular  person  was  adjudged  void  mAttuxUer  v.  AUwaler,  18 
Beav.  330;  S.  C,  18  Jur.  50;  S.  C,  23  L.  J.  Gh.  692.  In  that  case  Sir  J.  Rom- 
illy,  M.  R.,  said:  "  It  is  obvious  that  if  the  introduction  of  one  person's  name, 
as  the  only  person  to  whom  the  property  may  be  sold,  renders  such  a  pro- 
viso valid,  a  restraint  on  alienation  may  be  created,  as  complete  and  perfect 
as  if  no  person  whatever  was  named;  inasmuch  as  the  name  of  a  person  who 
alone  is  permitted  to  purchase  might  be  so  selected  as  to  render  it  reasonably 
certain  that  he  would  not  buy  the  property,  and  that  the  property  could  not 
be  aliened  at  all.  It  appears  to  me,  also,  that  this  is  the  true  construction  of 
the  words  used  by  the  testator;  it  is,  in  truth,  an  injunction  never  to  sell  the 
hereditaments  devised  at  alL"  In  Schermerhorn  v.  Negtu,  1  Denio,  448,  a 
condition  in  a  devise  of  a  remainder  in  fee  to  the  testator's  children  was  that 
no  part  of  the  land  should  be  sold  or  alienated  by  any  of  the  said  children, 
•<  or  by  any  of  their  descendants  or  posterity,  except  it  be  to  each  other,  or 
to  their  and  each  of  their  descendants,"  on  pain  of  forfeiture,  and  the  condi- 
tion was  held  void  as  to  those  taking  a  fee  under  the  will.  It  certainly 
would  seem,  upon  principle,  that  a  partial  restraint  upon  alienation  is  just  as 
obnoxious  to  the  idea  of  complete  ownership  as  a  general  restraint.  If  a 
perpetual  prohibition  upon  the  alienation  of  a  fee  is  repugnant  to  the  estate, 
why  is  not  a  prohibition  for  a  single  day  equally  so?  See  on  this  point  the 
valuable  observations  of  Judge  Christiancy  in  Mandlebaum  v.  McDonell,  29 
Mich.  78;  S.  C,  18  Am.  Rep.  61. 

NECESsmr  op  Gift  Ovbb  to  Validatb  Restraint  on  Alienation.— In 
several  of  the  cases  already  referred  to,  attempted  restraints  upon  aliena- 
tion have  been  held  invalid  because  there  was  no  limitation  over  in  cafle  of 
alienation.  Other  cases  to  the  same  effect  may  be  mentioned.  In  Woodmea- 
ton  v.  Walker,  2  Russ.  &  M.  204,  it  was  held  that  to  make  a  clause  against 
anticipation  of  an  annuity  effectual,  there  must  be  a  gift  over.  Lord  Chan- 
cellor Brougham  said:  "  If  a  testator  be  desirous  to  give  an  annuity  M^ithout 
the  power  of  anticipation,  he  can  only  do  so  by  declaring  that  the  act  of 
alienation  shall  determine  the  interest  of  the  legatee  and  create  a  new  inter- 
est in  another."  So  in  a  devise  for  life  forbidding  disposal  by  the  devisee, 
the  prohibition  was  held  nugatory,  because  there  was  no  limitation  over,  in 
Pace  V.  Pace,  73  N.  C.  119,  where  the  court  say:  ''It  is  settled  that  by  no 
form  of  words  can  property  be  given  to  a  man,  or  to  another  in  trust  for  him, 
so  that  he  shall  not  have  a  right  to  dispose  of  his  estate  in  it,  unless  there  be 
in  the  instrument  of  gift  a  provision  that  upon  an  attempted  alienation  it 
•hall  go  over  to  some  other  person."    So  held,  also,  in  case  of  a  devise  to  trus- 
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tees  in  trust  to  pay  the  income  of  the  estate  to  the  testator's  son  for  life,  and 
at  bis  death  to  convey  pursuant  to  his  appointment,  or  in  default  of  appoint- 
ment, to  his  heirs,  prohibiting  any  alienation  or  anticipation  by  him  without 
limitation  over:  TUiing/tast  v.  Bradford^  5  R.  L  205.  Indeed,  it  may  be  laid 
down  as  a  general  rule,  that  unless  there  is  a  reversion  or  limitation  over  to 
secure  obedience  to  a  prohibition  against  alienation,  it  is  wholly  nugatory. 
It  could  not  be  otherwise,  as  Mr.  Justice  Christiancy  shows  in  Mandldbaum 
T.  McDoneU,  29  Mich.  78;  S.  C,  18  Am.  Rep.  61,  because  without  such  re- 
version or  limitation  over  there  would  be  no  one  to  insist  upcm  obedience. 
Besides,  while  a  naked  restraint  on  alienation  is  repugnant  to  the  legal  idea 
of  ownership  in  general,  there  is  nothing  objectionable,*  at  least  in  theory,  in 
making  the  limitation  of  a  subsequent  estate  depend  upon  a  prohibited 
alienation  by  a  prior  taker  if  the  limitation  be  not  too  remote,  and  be  not  in 
itdelf  inconsistent  with  the  nature  of  the  prior  estate. 

C0KDITION8  AGAINST  Aliknation  akb  Stbiotly  Comstrukd^  and  even  if 
they  would  otherwise  be  valid,  aro  ineffectual  unless  certainly  and  clearly 
expressed.  A  provision  restraining  the  donee  or  devisee  of  an  estate  from 
«  going  about "  touching  any  alienation,  or  "  attempting  "or  "  offering  "  to 
alienate,  or  the  like,  is  ordinarily  void  for  uncertainty  if  not  aided  by  other 
words:  Sir  AnUumy  MUdmoffB  Cose,  G  Co.  42;  Pitrce  v.  Win,  1  Vent.  321; 
8.  C,  Pol.  435;  Brot/ters  v.  McCurdy,  3G  Pa.  St.  407.  But  a  prohibition 
against  an  **  attempt "  to  alienate  was  held  not  too  indefinite,  in  Brandon  v. 
A8t<m,  2  You.  t  CoU.  0.  0.  28. 

Condition  ob  Cotxnant  in  Lsasb  vor  Yxabs  ob  Ldtb  not  to  Aanaii, 
alienate,  or  pare  with  the  lease  or  the  premises  without  license,  though  for* 
feiture  is  provided  as  the  penalty,  is  unquestionably  valid:  Wood  on  Land. 
&  Ten.,  sec  323;  3  Jur.,  N.  S.,  311;  Boe  v.  OaUiera,  2  T.  B.  238;  Mwgan  v. 
SlaugJUery  1  Esp.  8;  Doe  v.  Beoan,  3  Man.  &  8eL  353;  Ckurdi  v.  Broum,  16 
Ves.  263;  Hargroiot  v.  JOn^,  5  Ired.  £q.  430.  "It  is  reasonable,''  says  Ash* 
hurst,  J.,  in  Rot  v.  QaUkan,  2  T.  R.  238,  '*  that  a  landlord  should  exercise 
his  judgment  with  respect  to  the  person  to  whom  he  trusts  the  management 
of  his  estate."  It  is  on  the  ground  that  the  lessor  continues  to  be  the  owner 
that  he  has  the  right,  if  he  pleases,  to  reserve  the  privilege  of  determining 
who  shall  occupy  his  land.  A  covenant  of  this  sort  ii  said,  in  Morgan  v. 
SloMgltier,  1  Esp.  8,  to  be  " a  fair  and  usual  covenant"  So  in  FoUAngkam  v. 
Crfuft,  3  Anst.  700,  a  covenant  not  to  assign  was  held  to  be  implied  in  an 
agreement  for  a  lease  with  "  all  usual  and  reasonable  covenants."  But  in 
Church  V.  Brown,  15  Yes.  258,  it  is  said  not  to  be  a  usual  covenant,  and  that 
a  lessor  is  not  entitled  to  it  without  an  express  stipulation.  If  the  covenant 
or  condition  is  not  to  assign  without  license  in  writing,  parol  license  will  not 
do:  Boe  v.  Harrison,  2  T.  R.  425.  Such  covenants  and  conditions  in  leases, 
however,  are  not  favored,  but  are  regarded  with  the  utmost  jealousy:  Crusoe 
V.  Bugby,  2  W.  Black.  766;  CIturelt.  v.  Brown,  15  Ves.  258,  265;  Livingston 
V.  StkkUs,  7  Hill,  255;  ci^pman  v.  Ehneric,  5  CaL  49.  They  are  always 
strictly  construed:  Jackson  v.  Silvemail,  15  Johns.  278.  It  was  settled  iu 
Dumpoi's  Case,  4  Co.  119;  S.  C,  1  Smith's  Lead.  Cas.,  Gth  Am.  ed.,  89,  that 
a  condition  in  a  lease  not  to  assign  without  license  was  destroyed  forever 
where  -icense  was  once  given  even  as  to  part  of  the  prenuses.  This  decision, 
though  often  animadverted  upon,  was  always  acquiesced  in  in  England  until 
the  rule  laid  down  was  abrogated  by  statute  22  &  23  Vict.,  c.  35,  sec  1:  Wood 
on  Land.  &  Ten.,  sec  323;  Dumpor's  Case,  1  Smith's  Lead.  Cas.,  6th  Am. 
ed.,  91,  note;  Doe  v.  Bliss,  4  Taunt.  735;  BrunnueU  v.  Macpherson,  14  Ves. 
173.    Dumpor*s  Case  is  approved  and  followed  in  Chipman  v.  Smeric,  6  CaL 
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49.  A  coveDant  that  neither  the  leuee  nor  his  aasigneee  will  Mtign  rwoB 
with  the  land:  WiUiam$  v.  EarU,  9  Beet  &  S.  740.  Where  the  letiee  oot- 
enants  not  to  aesign  without  leave,  bat  does  so  assign,  his  assignee  may,  hy 
assigning,  escape  liability  for  rent:  Paul  v.  Nuraet  8  Bam.  &  Cress.  486.  A 
fine  on  alienation  in  a  lease  for  life  or  years  is  also  valid:  LMngtionv, 
8t%eHe»,  7  HUl,  253;  Overbagh  v.  PtUrie,  8  Barb.  36. 

RssTKAiNTS  ON  Aliknatiom  OR  ANTICIPATION  BT  Fjufxs  CovBRT  respect- 
ing property  settled  to  their  separate  use,  in  the  instrument  conferring  the 
separate  use,  are  also  an  exception  to  the  general  mle  against  restraints  on 
alienation,  and  are  undoubtedly  valid:  1  Bish.  Mar.  W.,  sec.  844;  Schouler 
on  Husb.  &  W.,  sec.  202;  Jad^m  ▼.  Hobhoute^  2  Meriv.  483;  Pybua  v.  Smith, 
3  Bro.  C.  C.  340;  Brandon  v.  BMnson,  18Tes.  429;  Barton  v.  Briscoe,  Jao. 
605;  Woodmeston  v.  Walker,  2  Russ.  Sl  M.  205;  BaffgeU  v.  Meux,  1  Coll  138; 
a  C,  8  Jur.  391;  S.  C,  13  L.  J.  Ch.  228;  TuOeU  v.  Amutrong,  4  Jur.  34; 
BobiMon  v.  Wheelwrighl,  6  DeG.  M.  AG.  535;  Weeki  v.  8ego,  9  Ga.  199;  Diel 
V.  PUcf^ford,  1  Dev.  &  B.  484;  Mebane  v.  Mebane,  4  Ired.  £q.  133,  per  Ruf* 
fin,  C.  J.;  Shonk  v.  Brovm,  61  Pa.  St.  320;  Perkins  v.  Hays,  3  Gray,  405) 
Nixon  V.  Bose,  12  Gratt.  425;  Bad/ord  ▼.  CarwOe,  13  W.  Va.  572.  The 
reason  for  this  exception  is  that  the  separate  estate  being  a  creation  of  equity, 
the  courts  of  equity  claim  the  right  to  mold  it  so  as  to  effectuate  the  object 
intended  by  securing  the  estate  to  the  beneficiary  against  the  practices  of  her 
husband.  But  a  restraint  on  alienation  in  a  gift  to  the  separate  use  of  a/eme 
sole  is  void  where  there  is  no  gift  over,  as  in  the  case  of  any  other  person  sui 
juris:  Newton  v.  Beid,  4  Sim.  141;  Woodmeslon  v.  Walber,  2  Russ.  &  M.  197; 
Brown  v.  Pocoek,  2  Id.  210.  But  if  she  afterwards  marries  before  alienation, 
the  restraint,  it  seems,  becomes  effectual:  TuUeU  v.  Armstrong,  1  Beav.  1 ; 
8.  C,  4  Jur.  34.  And  where  the  gift  is  to  one  who  is  a  feme  covert  at  the 
time,  but  afterwards  becomes  discovert,  the  restraint  is  at  an  end:  Jones  v. 
^o^^er,  2  Russ.  &  M.  208;  Barton  v.  Briscoe,  Jac.  603.  And  if  she  marries 
again,  the  restriction  is  not  revived:  Hamersley  v.  Smith,  4  Whart.  126. 

Conditions  in  Restraint  of  Auenation  in  Dkyises  to  Charitt  are  also 
valid,  because  it  is  the  normal  character  of  charity  property  to  be  inalienable: 
Jones  V.  Habersham,  3  Wood,  443;  Stanley  v.  Colt,  5  Wall.  119;  Perin  v. 
Carey,  24  How.  465;  Yard's  Appeal,  64  Pa.  St.  95. 

Condition  in  Grant  in  Fee,  for  Payment  of  Rent,  with  Right  of 
Re-entrt  for  non-payment,  is  not  a  restraint  upon  alienation,  or  in  any  way 
repugnant  to  the  estate,  and  is  valid:  Van  Bensselaer  v.  Hays,  19  N.  Y.  68; 
Van  Bensselaer  v.  Ball,  Id.  102;  Vcm  Bensselaer  v.  Dennison,  35  Id.  400;  Van 
Bensselaer  v.  Barringer,  39  Id.  14;  Central  Bank  v.  Heydom,  48  Id.  268,  per 
Hunt,  commissioner,  dissenting;  Cogger  v.  Lansing,  64  Id.  431;  Main  v. 
Oreen,  32  Barb.  454,  all  citing  the  principal  case  as  admitting,  or  at  least 
as  not  denying,  the  validity  of  such  a  condition.  That  a  conveyance  or  lease 
in  fee  reserving  rent  operates  as  an  assignment  and  not  as  a  lease,  and  leaves 
no  estate,  reversion,  or  possibility  of  reverter  in  the  grantor,  is  a  point  to 
which  the  principal  case  is  cited  in  Tyler  v.  Heidom,  46  Barb.  449;  Lyon  v. 
Adde,  63  Id.  96;  Van  Bensselaer  v.  Bead,  26  N.  Y.  653;  Van  Bensselaer  v. 
Dennison,  35  Id.  399.  And  a  claim  of  possession  under  a  lease  of  this  kind 
is  tantamount  to  a  claim  of  a  title  in  fee:  Bedell  v.  Shaw,  59  Id.  51. 

What  CoNsriTtTTEs  Auenation  or  Transfer  Violating  Condition. 
Where  a  condition  against  alienation  is  valid,  it  is  a  question  of  some  impor- 
tance as  to  what  will  constitute  such  an  alienation  as  will  be  a  breach  of  the 
condition.  Making  a  lease  for  sixty  years,  aod  so  from  sixty  years  to  sixty 
AM.  Dao.  Vol.  LYII— a 
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jrews  unto  two  hundred  and  forty  yearn  be  passed,  has  been  held  a  violatioii 
of  a  condition  not  to  ''sell:'*  Largos  Ccue,  2  Leon.  82;  S.  C,  3  Id.  182. 
Where  a  will  giving  a  life  interest  in  an  estate  provides  against  assigning  or 
charging,  or  attempting  to  assign  or  charge  it,  an  agreement  by  the  devisee 
of  the  estate  to  charge  a  debt  thereon  in  case  of  the  deficiency  of  another 
estate,  or  a  power  of  attorney  given  by  such  devisee  authorizing  the  receipt 
of  the  rents  and  profits  of  the  life  estate  in  discharge  of  the  debt,  is  a  breach 
of  the  provision,  and  detennines  the  life  estate:  WUHnaon  v.  WUkiruon,  5 
Swans.  515.  Bat  where  property  was  given  with  a  proviso  for  its  forfeitare 
&nd  a  gift  over  in  case  of  alienation,  giving  a  warrant  of  attorney  to  confess 
judgment  was  held  no  alienation,  so  as  to  work  a  forfeiture,  if  not  given  as  a 
contrivance  to  evade  the  restraint:  Aviaon  v.  Holmea,  1  Johns,  k  H.  530.  So 
in  case  of  a  covenant  in  a  lease  not  **  to  let,  set,  assign,  transfer,  make  over,** 
etc.:  Doe  v.  Carter,  8  T.  B.  57,  300.  Outlawry,  operating  an  involuntary 
alienation,  works  no  forfeiture  of  an  annuity  bequeathed  as  an  <tiftii«n%blif 
provision  for  the  annuitant's  personal  use  and  support,  not  subject  to  be  alien- 
ated or  anticipated,  or  liable  to  his  debts,  control,  or  engagements,  with  a 
proviso  that  if  he  should  sell,  assign,  transfer,  or  make  over,  demise,  mort- 
gage, charge,  or  otherwise  attempt  to  alienate  said  annuity,  or  do  any  act» 
deed,  matter,  or  thing  to  charge,  alienate,  or  affect  the  same,  it  is  to  be  sus- 
pended: Rex  V.  Bobinaon,  Wightw.  386.  The  prohibition  was  held  to  lie 
only  against  voluntary  acts  of  the  party.  So  bankruptcy  was  held,  upon  simi- 
lar principles,  not  to  work  a  forfeiture  of  a  bequest  of  stock  in  trust  for  the 
life  of  A.,  and  after  his  death  for  his  children,  with  a  proviso  that  his  life  in- 
terest should  not  be  subject  toany  alienation  or  disposition  by  sale,  mortgage, 
or  otherwise,  in  any  manner  whatsoever;  and  in  case  he  should  chai;ge  ot 
affect  to  charge,  affect  or  incumber  the  same,  his  life  interest  should  be  for- 
feited, and  the  stock  should  go  to  those  next  entitled:  Lear  y.LeggeU,  1  Ruse. 
A  M.  690.  And  it  was  decided  that  the  bankrupt's  interest  passed  to  his  as- 
signees. A  similar  conclusion  was  reached  in  Pym  v.  Lochyery  12  Sim.  394, 
where  the  provision  of  the  will  was  that  if  the  person  to  whom  the  life  inter- 
est was  given  should  assign  or  otherwise  dispose  of  the  same,  the  fund  should 
go  over.  See  also  Brandon  v.  BMnaoUf  18  Ves.  429.  But  in  DommeU  v. 
Beclford,  3  Id.  149,  the  bankruptcy  of  the  annuitant  was  held  to  terminate 
an  annuity  charged  on  realty  for  his  life,  payable  to  him  only  upon  his  own 
receipt,  and  not  to  be  alienated,  and  if  alienated,  to  cease  immediately.  A 
covenant  or  proviso  in  a  lease  not  to  assign  without  license  is  not  violated  by 
an  involuntary  assignment  under  the  bankrupt  act:  WeatheraU  v.  Oeering,  12 
Ves.  504.  Where  a  lease  is  given  for  a  specified  term  if  the  lessee  and  his 
executors  shall  so  long  continue  to  occupy  the  premises,  but  to  terminate  if 
he  shall  '*  let,  set,  assign  over,  or  otherwise  depart  with  **  the  lease,  such  lease 
is  forfeited  where  the  lessee  becomes  bankrupt,  and  his  assignees  take  pos- 
session of  the  premises  and  sell  the  lease:  Doe  v.  Clarke,  8  East,  183.  Not 
80  where  the  covenant  in  a  lease  is  merely  that  the  lessee,  his  executors,  ad- 
ministrators, or  assigns,  shall  not  assign  the  lease,  or  his  interest  therein  or 
in  the  premises,  and  the  lessee  becomes  bankrupt,  and  his  assignees  assign 
the  lease  by  order  of  the  court:  Doe  v.  Bevan,  3  Man.  &  Sel.  353.  A  cove- 
nant, condition,  or  proviso  in  a  lease  against  assignment  thereof  does  not  pre- 
vent subletting:  Crusoe  v.  Bugby,  2  W.  Black.  766;  Church  v.  Brown,  15  Ves. 
258,  265;  Margrave  v.  K'mg,  5  Ired.  Eq.  430.  Nor  is  a  sublease  of  part  of 
the  premises  a  breach  of  a  covenant  in  a  lease  not  *'  to  sell,  dispose  of,  or  as- 
sign "  the  lessee's  interest  in  ^e  demised  premises:  Jadcaon  Vi  6UvemaU,  15 
Johns.  278.    Nor  is  a  sublease  of  part  for  part  of  the  term  only  a  breach  of  a 
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oomditioD  not  to  "  aaiign  OTer  or  otherwise  part  with  the  indeDture  or  the 
premises  thereby  leased,  or  any  part  thereof,  to  any  person:'*  Jackson  v. 
HarrxBon^  17  Id.  66.  But  a  proviso  in  a  lease  not  to  assign  or  otherwise  part 
with  the  lease  or  the  premises,  or  any  part  thereof,  for  the  whole  or  aoy  part 
of  the  term,  is  broken  by  a  sublease:  Doe  v.  Worsley,  I  Camp.  20.  So  also  a 
sublease  by  the  lessee's  administrator  is  a  breach  of  a  provision  that  the  lessee 
or  his  administrators  shall  not  **set,  let,  or  assign  over"  the  whole  or  any 
part  of  the  premises:  Soe  v.  Harrwm,  2  T.  R.  425.  A  devise  is  a  breach  of 
a  provision  in  a  lease  against  assignment:  KnigJU  v.  Mory,  Cro.  Eliz.  60;  or 
of  a  condition  not  to  demise  for  a  longer  term  than  from  year  to  year:  Berry 
V.  Taunion,  Id.  831.  A  deposit  of  a  lease  as  secnrity  for  a  loan  is  not,  it  seems, 
a  breach  of  a  covenant  not  to  let,  set,  assign,  transfer,  set  over,  or  otherwise 
part  with  "  the  lease  or  the  premises:  "  Doe  v.  Laming,  Ry.  ^  M.  36;  Doe  v. 
Hogg,  4  Dow.  k.  Ry.  226. 

Heibs  of  Auknob  abb  Estopfbd  to  Dbny  Validitt  or  Aubnatiok 
made  in  violation  of  restrictions  in  the  conveyance  under  which  such  alienor 
held  where  the  restrictions  are  subsequently  removed:  McWUUams  v.  NUly, 
7  Am.  Dec  654. 


Nicholson  v.  Leavitt. 

[6  Nbw  TOBK  (2  BSLDSM),  610.] 

AsnoNMBNT  roB  Benefit  of  Creditobs,  Givino  Tbusteb  Disobetionabt 
PowEB  to  Sell  on  Cbedit,  is  void,  because  it  tends  to  delay  creditors 
by  embarrassing  their  right  to  have  an  inmiediate  conversion  of  the  prop- 
erty into  cash. 

Ihtbnt  to  Hindeb  and  Delay  Cbeditobs  bt  Assignment  for  the  benefit 
of  creditors  renders  it  fraudulent  and  void,  but  not  so  merely  incidental 
delay. 

Appeal  from  a  judgment  of  the  New  York  superior  court  dis- 
missing a  creditor's  suit.  The  suit  was  brought  to  annul  Tolun- 
tary  assignments  for  benefit  of  creditors,  with  preferences,  be- 
cause they  contained  a  power  to  the  trustees  to  sell  the  property 
**  for  cash  or  upon  credit,  or  partly  for  cash  and  partly  upon 
credit,  as  they  should  think  proper."  The  superior  court  sus- 
tained the  assignments,  and  dismissed  the  suit,  and  the  com- 
plainants, judgment  creditors,  appealed. 

Charles  (f  Conor,  for  the  appellants. 

Samuel  BeardeHey,  for  the  respondent. 

By  Court,  Gabdineb,  J.  The  only  question  which  I  propose 
to  consider  is,  whether  a  provision  authorizing  a  credit  in  the 
discretion  of  the  trustees,  upon  the  sale  of  the  property,  ayoids 
the  trust  as  to  the  complainant,  a  judgment  creditor. 

One  of  the  express  trusts  authorized  by  statute  is  *'  to  sell 
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lands  for  the  benefit  of  creditors."  Trosts  of  personal  property 
are  tolerated  by  our  law  for  the  same  object.  The  power  to 
create  a  trust  of  real  or  personal  property,  or,  as  in  this  case,  of 
both,  must  be  construed  in  the  light  of  other  proyisions  of  the 
common  law  and  the  statutes  of  this  state.  One  of  these  stat- 
utes prescribes  that  every  assignment  of  any  interest  in  lands, 
goods,  or  things  in  action,  made  with  intent  to  hinder,  delay, 
or  defrauc*  creditors  of  their  lawful  suits,  damages,  debts,  or  de- 
mands, shall,  as  against  the  persons  so  hindered,  delayed,  etc., 
be  void:  2  B.  S.  137,  sec.  1.  Another,  that  all  assignments  of 
goods,  etc.,  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  creditors,  existing  or  subsequent,  of 
such  persons:  Id.  135,  sec.  1. 

These  statutes  are  but  expositions  of  the  common  law:  Cado-' 
gan  v.  Eennetl,  2  Cowp.  432,  which,  in  addition,  imposes  upon 
the  debtor  the  obligation  to  pay  his  debts  as  they  become  due. 
These  various  provisions  of  law  must  stand  together,  and  each 
should  be  so  interpreted  as  to  preserve  the  rights  of  the  debtor, 
without  essentially  affecting  his  obligations  to  his  creditors. 
The  legislature  have  conferred  upon  the  debtor  the  right  to 
create  a  trust  of  his  property  for  certain  purposes.  He  may  also 
prefer  one  creditor  to  another.  Of  course,  the  *'  delay  "  to  cred- 
itors, necessarily  resulting  from  a  fair  exercise  of  these  rights,  is 
not  prohibited  by  any  statute;  but  this  delay  must  be  incidental 
and  necessary  to  the  existence  of  the  trust  or  the  exercise  of  the 
power.  Where  it  becomes  the  principal  motive  for  the  creation 
of  the  one  or  the  exercise  of  the  other,  the  conveyance  made 
and  thing  done  in  pursuance  of  such  intent,  if  any  injury  does 
or  may  thereby  result  to  creditors,  is  prohibited  by  statute,  and 
may  be  avoided  at  their  instance. 

Nothing  beyond  this  was  determined  in  JHeux  v.  IloioeU,  4 
East,  1,  and  in  Wilder  v.  Winne,  G  Cow.  287,  and  other  cases 
to  which  we  have  been  referred.  In  the  first  case,  Lord  Ellen- 
borough  said:  ''  The  statute  was  meant  to  prevent  deeds,  etc., 
fraudulent  in  their  concoction,  and  not  merely  such  as  in  their 
effect  might  delay  or  hinder  creditors."  And  in  the  last,  it  was 
held  that  it  could  not  be  left  to  a  jury  to  decide  whether  an  ex- 
ecution was  issued  upon  a  bona  fide  judgment,  with  an  intent  to 
delay  other  creditors,  that  such  must  necessarily  have  been  the 
intent,  the  property  being  insufficient  to  pay  both  judgment 
creditors.  Both  of  these  were  cases  of  preference  by  means  of 
judgments  confessed  to  bona  fide  creditors,  who  had  issued  exe- 
cutions and  levied  upon  the  insolvent's  property.     The  delay  in 
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each  cftse  to  other  creditors  was  the  necessaiy  result  of  the 
preference  given,  and  for  that  reason  lawful. 

Indeed,  these  authorities  and  others  of  the  same  class  are  not 
distinguishable  in  principle  from  a  case  in  which  an  insolvent, 
owing  debts  of  an  equal  amount  to  two  different  creditors  with 
money  sufficient  to  discharge  one  only,  and  no  other  property, 
pays  one  demand  in  full,  and  omits  the  other  intentionally.  No 
one  would  imagine  in  the  instance  supposed  that  the  debtor 
and  the  fortunate  creditor,  one  or  both,  were  liable  in  a  penal 
action  for  fraud.  The  payment  of  one  demand,  although  the 
debtor  happened  to  owe  two,  was  right  in  itself,  and  precisely 
what  the  law  required.  And  although  the  parties  may  have 
foreseen  and  intended  that  other  creditors  should  be  delayed, 
the  delay  would  be  the  incidental  consequence  of  an  act  per- 
fectly just  and  legal.  But  let  us  suppose  that  the  debtor  owed 
but  one  debt,  and  had  transferred  his  property  with  intent  to 
hinder  and  delay  that  creditor,  although  but  for  one  day,  the 
assignment,  if  it  could  have  that  effect,  would  be  fraudulent  and 
void.  The  same  would  be  true  of  a  trust  giving  preferences, 
but  intended  to  hinder  and  delay  other  creditors.  In  these 
cases  the  motives  for  creating  the  trust,  And  the  purpose  to  be 
affected  by  it,  would  be  ill^;al.  The  delay,  instead  of  being  in- 
cidental, would  be  the  primary  object  to  be  accomplished  by  its 
creation.  Such  an  intent,  whether  manifested  by  an  open  or 
secret  trust,  avoids  the  conveyance.  There  is  no  case  to  the 
contrary,  nor  can  there  be  without  a  repeal  of  the  statute. 

It  was  argued  that  an  "  intent  to  hinder  and  delay  creditors, 
there  being  no  intent  to  defraud  them,  will  not  make  an  assign- 
ment illegal;  a  positive  intent  to  defraud  must  exist."  The  an- 
swer to  this  suggestion  is,  that  a  positive  intent  to  defraud 
always  does  exist,  where  the  inducement  to  the  trust  is  to  hinder 
and  delay  creditors,  since  the  right  of  a  creditor  to  receive  hia 
demand  when  due  is  as  absolute  as  the  right  to  receive  it  at  all. 
It  has  always  been  understood  that  where  an  individual  has  in- 
curred an  obligation  to  pay  money,  the  time  of  payment  was  an 
essential  port  of  the  contract;  that  when  it  arrived  the  law  de- 
manded an  immediate  appropriation  by  the  debtor,  of  his  prop- 
erty in  discharge  of  his  liability,  and  if  he  failed,  would  itself, 
by  its  own  process,  compel  a  performance  of  the  duty.  The 
debtor,  by  the  creation  of  a  trust,  may  direct  the  application  of 
his  property,  and  may  devolve  the  duty  of  making  the  appro- 
priation upon  a  trustee.  This  the  law  permits,  and  such  delay 
as  may  be  necessaiy  for  that  purpose.    But  the  debtor  can  not 
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in  this  way  avoid  the  obligation  of  immediate  payment,  or  ex« 
tend  the  period  of  credit  without  the  assent  of  the  creditor. 
The  attempt  to  do  this,  however  plausible  may  be  the  pretense, 
is  in  conscience  and  in  law  a  fraud,  a  nothing  else.  It  is  the 
fraud  which  we  are  asked  to  sanction,  by  upholding  the  trust  in 
question. 

These  insolvent  debtors  have  authorized  their  trustees,  accord- 
ing to  their  discretion,  to  sell  the  assigned  property  upon  credit. 
They  are  to  determine  when  the  purchasers  shall  pay,  and  of 
course  when  the  creditors  shall  receive  their  dividend.  Their 
power  amounts  to  this,  as  we  shall  see,  if  it  amounts  to  anything. 
It  is  hardly  necessary  to  say  that  what  the  debtors  could  au- 
thorize, they  could  direct  to. be  done;  and  they  could  have  pre- 
scribed the  period  for  the  credit  in  the  trust  deed.  Their  power 
in  this  respect,  upon  the  principles  assumed  by  the  court  below, 
is  unlimited,  if  exercised  in  good  faith.  The  whole  argument, 
independent  of  authority,  in  favor  of  this  extraordinaiy  power, 
resolves  itself  into  this,  that  without  it  the  property  of  the  debtor 
may  be  sacrificed  and  creditors  thereby  injured.  To  this  it  may 
be  answered,  if  the  trust  property  is  not  readily  convertible  into 
money,  the  debtor  may  dispose  of  it  himself.  He  is  under  no 
obligation  to  assign.  It  was  not  the  object  of  the  legislature, 
as  the  late  chancellor  remarked,  ^*  to  hold  out  inducements  to  a 
debtor  in  failing  circumstances  to  place  his  property  beyond 
the  reach  of  creditors:"  Bogers  v.  De Forest,  7  Paige,  274.  In 
the  second  place,  if  the  property  is  more  than  sufficient  to  dis- 
charge all  the  debts  of  the  assignor,  he  has  no  right  to  delay 
creditors,  by  giving  credit  on  the  sale  of  the  property,  with  a 
view  to  increase  the  surplus  resulting  to  him;  this  would  be  a 
trust  for  his  own  benefit,  and  consequently  void,  by  the  first 
section  of  the  "act  against  fraudulent  conveyances:"  Hart  v. 
Crane,  Id.  37.  If  the  property  is  insufficent  to  pay  the  demands 
of  creditors,  it  is  obvious  that  they  are  chiefly  interested  in  the 
amount  to  be  realized  by  the  sale.  As  they  must  sustain  the 
loss,  if  there  is  a  deficiency,  they  should  have  the  right  to  be 
consulted  and  to  determine  whether  their  interest  will  be  better 
subserved  by  a  smaller  sum  presently  received  or  a  larger  one 
at  a  future  period.  The  rights  of  tiie  debtor  are  sufficiently 
guarded  by  the  privilege  which  the  law  gives  him  of  i{itrusting 
the  sale  of  his  property  to  trustees  of  his  own  selection.  That 
they  will  consult  his  interest,  whoever  else  may  suffer,  is  dem* 
onstrated  by  all  past  experience.  Again,  the  practice  of  chan- 
cery in  reference  to  receivers,  and  the  law  authorizing  a  credit 
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by  certain  statufcoiy  trustees^  administratorSy  etc.,  upon  the  sales 
of  property  on  account  of  creditors,  have  been  cited  to  sustain 
the  Tiews  of  the  respondents.  But  all  these  are  officers  of  the 
law,  and  not  the  representatiyes  of  the  debtor.  Thej  are  trus- 
tees it  is  true;  but  their  duties  are  defined  by  the  court  or 
written  in  the  statute.  Besides  the  grant  of  the  power  in  ex- 
press terms,  in  the  cases  mentioned,  is  evidence  that  in  the 
opinion  of  the  legislature,  such  an  authority  could  not  be  im- 
plied from  a  mere  power  to  sell,  which  is  the  proposition  to  be 
established  to  sustain  this  assignment. 

Neally  t.  AmJbroaey  21  Pick.  185,  and  Hopkins  v.  Ray^  1  Met. 
79,  merely  determine  that  the  provisions  of  the  particular  trusts 
then  before  the  court,  gave  to  the  assignees  authority  to  sell  on 
credit,  not  that  it  would  be  implied  from  the  grant  of  a  power 
to  sell. 

In  Hopkins  v.  Ray^  supra^  the  trustees  wete  authorized  *'  to 
sell  and  dispose  of  the  goods  in  such  manner  as  they  should 
think  most  advisable,  within  one  year."  They  thought  it  ad<* 
visable  to  sell  on  credit,  and  it  was  held  that  they  could  not  be 
made  personally  responsible,  although  the  trust  was  void  by 
the  law  of  Massachusetts.  The  terms  of  the  assignment  in  the 
other  case  were  equally  strpng.  In  neither  of  them  was  the 
validity  of  the  trusts  themselves  in  question,  and  in  both 
the  plaintiflh  were  attaching  creditors,  not  creditors  by  judg- 
ment. 

In  Rogers  v.  De  Forest,  7  Paige,  278,  the  chancellor  observed, 
**  that  the  express  power  to  sell  on  credit  in  that  case  was  a 
power  which  is  usually  implied  in  trusts  of  that  description, 
and  was  not  a  violation  of  the  revised  statutes  relative  to  uses 
and  trusts."  And  yet,  singularly  enough,  he  remarks  in  the 
same  opinion,  that  he  was  "  satisfied  it  was  never  the  intention 
of  the  legislature  to  vest  the  legal  estate  in  trustees  tmder  the 
first  subdivision  of  the  fifty-third  section  for  any  other  purpose 
than  that  of  an  immediate  sale  for  the  benefit  of  the  creditors." 
The  grotmd  upon  which  this  learned  jurist  upholds  a  trust  to 
sell  on  credit  is,  that  the  securities  taken  for  the  property  sold, 
Daay,  by  order  of  the  court,  be  at  once  converted  into  cash. 
This  is  also  the  opinion  of  the  superior  court,  who  seem  to  have 
adopted  the  doctrine  and  reasoning  of  the  chancellor.  But  if 
the  debtor  can  legally  direct  the  trustees  to  give  credit  on  the 
sale,  it  is  because  the  law  clothes  him  with  a  discretion  to  deter« 
mine  whether  a  future  payment  will  or  will  not  be  advan^* 
tageouB  to  his  creditors.    The  court  of  chancery  can  not  control 
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thai  diBcretiony  nor  depriTe  the  creditors  of  the  benefits  resoli- 
mg  from  its  exercise,  by  compelling  the  trustees  to  sacrifice  the 
securities  taken  from  the  pnrchasersy  in  order  to  raise  monej 
for  immediate  distribution. 

This  is  trae  of  an  assignment  like  the  present,  where  the  as- 
signees are  clothed  with  a  discretionaiy  authority  by  the 
author  of  the  tmst.  It  is,  in  each  case,  a  question  of  power 
under  the  statute.  If  the  debtor  can  create  such  a  trust, 
equity  can  not  interpolate  a  prorision  that  the  fund  shall  be 
disposed  of,  and  the  money  realised  according  to  the  discretion 
of  a  chancellor.  A  debtor,  for  example,  or  assignees  under  his 
authority,  determine,  as  the  late  chancellor  assumes  they  right- 
fully may,  that  the  real  estate  of  the  insolyent  sold  on  a  credit 
of  two  years  will  produce  one  thousand  five  hundred  dollars, 
which,  if  sold  for  cash,  would  yield  but  one  thousand.  That 
one  thousand  five  hxmdred  dollars  divided  among  the  creditors 
at  the  end  of  that  period  would  be  more  for  their  advantage 
than  one  thousand  presently  distributed.  He  frames  a  ^trust 
accordingly.  The  trust  is  vsJid,  and  yet  a  court  of  equity',  that 
could  not  compel  the  iarustees  to  dispose  of  the  land  for  cash, 
can  yet  deprive  the  creditors  of  the  advantages  of  a  future  pay- 
ment, by  compelling  the  trustee  to  sell  the  bond  and  mortgage 
received  for  the  real  estate  to  a  broker  for  one  thousand  dollars 
in  cash,  for  present  distribution.  Indeed,  the  reason  assigned 
by  the  chancellor  for  upholding  the  trust  is,  in  substance,  be- 
cause the  *  court  of  chanceiy  can  annul  it  at  pleasure.  I  deny 
that  courts  possess  any  such  power.  If  the  trust  is  valid,  they 
are  bound  to  enforce,  and  not  defeat  it.  That  a  power  of  this 
kind,  vested  in  a  debtor,  would  be  most  dangerous,  the  chan- 
cellor impliedly  admits  in  claiming  jurisdiction  to  modify  and 
regulate  its  exercise.  Its  liability  to  abuse  is,  to  my  mind,  a 
sufficient  reason  against  implying  its  existence.  The  same  con- 
siderations which  made  the  legislature  require  an  immediate 
sale  require  an  immediate  payment  also.  A  discretion  may  be 
as  judiciously  exercised  in  postponing  the  time  of  sale  of  prop- 
erty as  in  postponing  the  time  of  payment. 

In  opposition  to  the  authority  cited  by  the  respondents, 
reference  may  be  made  to  the  observations  of  the  chancellor  in 
Hart  V.  Crane,  7  Paige,  37,  and  in  Meachem  v.  Steames,  9  Id. 
405,  to  the  decision  of  the  supreme  court  of  the  second  dis- 
trict, in  Burdick  v.  Post,  G  N.  Y.  622,  and  to  Barney  v.  Oriffin, 
2  Id.  365.  No  member  of  the  court  dissented  from  the  opinion 
of  Judge  Bronson  upon  this  point  in  that  case,  although  no 
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decision  was  made  upon  it,  because  none  was  necessary  to  the 
determination  in  that  snit. 

The  judgment  of  the  superictr  court  must  therefore  be  re- 
versed, and  the  assignments,  containing  the  provision  as  to 
credit,  declared  fraudulent  and  void  as  to  the  complainants. 

BnooLBSy  C.  J.,  and  Johnson,  Jewbtt,  Watson,  and  Welles, 
JJ.,  concurred  in  the  foregoing  opinion. 

Edmonds,  J.,  delivered  a  written  opinion  to  the  same  effect. 

Judgment  reversed, 

Clausb  in  Assionment  tor  Cesditors  Giviko  Trustsb  Authoeittto 
Sell  on  Ceedit  avoids  the  assigiunent,  becaose  it  inevitably  tends  to  delay  the 
COD  version  of  the  assets  into  money:  Bowen  v.  Parlhttrst,  24  Hi  261;  Driver- 
nois  V.  LtavUl,  23  Barb.  63,  80;  LctacJUuh  v.  Addison,  ID  Abb.  Pr.  181;  S.  C, 
3  Robt.  342;  S.  C.  in  court  of  appeals,  42  N.  Y.  429,  per  Sutherland,  J.,  dis- 
senting; Jestmp  V.  HuUe,  29  Barb.  642;  Rtdd  v.  Phillips,  2  Daly,  49;  PoUer 
V.'  Clark,  12  How.  Pr.  110;  WiUon  v.  Roberism,  19  Id.  351;  S.  C.  21  N.  Y. 
689;  KeOogff  v.  Slauson,  11  Id.  305;  Brigham  v.  TUlinghast,  13  Id.  218; 
Carpenifr  v.  Underwood^  19  Id.  522;  Bapcdee  v.  Stewart,  27  Id.  318,  per 
Exnott,  J.,  dissenting;  Oates  v.  Andrnos,  37  Id.  658;  OraM  v.  Chapman,  38 
Id.  294,  all  approving  the  pr inci|ml  case.  So  especially  where  there  is  also  a 
reservation  in  favor  of  the  assignor:  ArUiur  v.  Commercial  etc.  Bank,  48  Am. 
Dec.  719.  A  provision  aathorizing  the  trustee  to  convert  the  assets  into 
*' money  or  available  means,"  is  held  in  Brigham  v.  TiUinghast,  13  N.  Y.  218, 
to  imply  a  power  to  sell  on  credit,  and  invalidates  the  assigument.  So  where 
the  provision  was  that  the  trust  property  should  **  be  converted  into  cash  or 
otherwise  disposed  of  to  the  best  advantage:"  RapaUe  v.  Stewart,  21  Id.  318; 
but  in  that  case  Emott,  J.»  dissented.  But  on  the  other  hand,  the  assignee 
may  be  expressly  forbidden  to  sell  on  credit  without  invalidating  the  assign- 
ment: Carpenter  v.  Underwood^  19  Id.  522;  Grant  v.  CItapman,  38  Id.  294. 

Provision  in  Suc^  Assignment  Intended  to  Dblat  or  hinder  cred- 
itors by  postponing  the  conversion  of  the  assets  into  cash,  or  which  must  on 
the  face  of  it  inevitably  authorize  such  delay,  will  avoid  the  assignment,  be- 
ing conclusive  evidepce  of  fraud:  Curtis  v.  Leavitt,  17  Barb.  316;  S.  C,  15  N. 
Y.  205;  Jessup  v.  JIulse,  29  Id.  639,  542;  PeopU  v.  KeUy,  35  Id.  460;  Kava- 
nagh  v.  BeekwUh,  44  Id.  195;'  Townsend  v.  Steam$,  32  Id.  216.  But  not 
so  where  the  delay  is  merely  incidental  to  the  execution  of  the  trust,  and  not 
one  of  the  objects  of  the  assignment:  BeUotos  v.  Partridge,  12  N.  Y.  Leg. 
Obe.  221;  Curtis  v.  LeaviU,  17  Barb.  316;  S.  C,  16  N.  Y.  205;  SpauUling  v. 
Strang,  38  Id.  12;  IJanselt  v.  Ft/mar,  76  Id.  631.  A  clause  authorizing  the 
assignee  to  compromise  with  creditors,  if  he  deems  it  best,  obviously  tends 
to  delay,  and  avoids  the  assignment:  McCwinell  v.  Sherwood,  84  Id.  531;  S. 
C,  61  How.  Pr.  72;  Oaxzam  v.  Poyntz,  37  Am.  Dec  745.  So  a  ckuse  au- 
thorizing the  assignee  to  continue  the  debtor's  business  and  to  invest  funds  in 
the  completion  of  certain  machines  in  course  of  manufacture:  Dunhiim  v. 
Waterman,  17  N.  Y.  17;  S.  C,  6  Abb.  Pr.  369.  So  held  also  as  to  an  assign- 
ment authorizing  partnership  effects  of  an  insolvent  firm  to  be  applied  to  the 
individual  debts  of  a  partner:  RuM  v.  Phillips,  2  Daly,  49.  So  where  cred- 
itors are  attempted  to  be  postponed  in  the  collection  of  their  debts  until  the 
debtor's  death:  Young  v.  Heermansy  66  N.  Y.  382.    So  where  the  assignee  is 
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authorized  to  pay  part  of  the  creditors  each  year,  those  to  be  paid  to  be 
selected  by  lot,  or  to  depart  from  the  order  of  settlement  from  time  to  time, 
and  pay  creditors  in  full  or  in  part:  Moore  v.  New  Orleans,  32  La.  Ann.  759, 
arguendo;  Oazzam  v.  Poyntz,  37  Am.  Dec.  745.  So  held  also  as  to  a  pro- 
vision authorizing  the  assignee  to  "  sell,  dispose  of,  and  convey "  the 
assets  "  at  such  time  or  times  and  in  such  manner  as  shall  be  most  condu> 
cive  to  the  interests  of  the  creditors,  etc.,  and  convert  the  same  into  money 
as  soon  as  may  be  consistent  with  the  interests  of  said  creditore:"  Jessup 
V.  HuUe,  29  Barb.  539.  542;  contra:  Townsend  v.  Stearns,  32  N.  Y.  216. 
So  also  as  to  a  clause  authorizing  the  assignee  to  sell  "upon  such  terms 
and  conditions  as  in  his  judgment  may  be  best,"  etc.:  8/ivfeldt  v.  Abernethy, 
12  N.  Y.  Leg.  Obs.  176;  contra:  Kellogg  v.  Slauaon,  11  N.  Y.  305.  A 
clause  authorizing  the  assignee  to  sell  at  public  or  private  sale  does  not 
invalidate  an  assignment:  Lord  v.  Detendorf,  54  Wis.  491.  In  all  the  fore- 
going cases,  except  those  cited  from  the  American  Decisions,  NidioUon  v. 
Leatitt  is  referred  to  with  approval,  though  sometimes  distinguished.  In 
In  re  Lewis,  81  N.  Y.  424;  S.  C.  59  How.  Pr.  252.  the  case  is  cited  to  the 
point  that  an  assignee  for  the  benefit  of  creditors  is  merely  the  represen- 
tative of  the  debtor,  and  must  be  governed  by  the  express  terms  of  the 
trust. 


Browx  v.  Blydenburgh. 

[7  New  York  (8  Seldem^,  141.] ; 

Mortgage  Remains  Equitable  Lien  upon  Lands  in  favor  of  an  assignee 
of  the  bond  and  mortgage,  to  whom  it  was  assigned,  as  collateral 
security  for  a  loan  made  by  him  to  the  mortgagee,  notwithstanding 
the  mortgagee  afterwards  receives  a  conveyance  of  the  premises  from 
the  mortgagor,  and  gives  him,  in  consideration  tiiereof,  an  acquittance 
of  the  bond  and  mortgage. 

Appeal  from  a  judgment  affirming  a  vice-chancellor's  decree 
of  foreclosure  of  mortgage.  The  facts  are  stated  in  the  opinion. 
The  ground  on  which  the  supreme  court  (in  an  opinion  not 
reported)  sustained  the  foreclosure  was  that  payment  of  the 
mortgage  was  not  asserted,  and  there  was  no  merger  of  the 
estates,  because  at  the  time  when  the  mortgagee  acquired  the 
fee  he  was  not  the  owner  or  the  mortgage,  having  previously 
assigned  it  to  complainant.  The  decree  charged  the  mortgagor 
with  payment  of  any  deficiency. 

Jeremiah  TT.  Blydenburgh^  the  appellant,  the  mortgagor,  in 
person. 

David  Dudley  Field,  for  the  respondents. 

By  Court,  Rugoles,  C.  J.  The  mortgage  sought  to  be  fore- 
closed was  executed  on  the  third  of  August,  1839,  by  Jeremiah 
W.  Blydenburgh  to  Richard  F.  Blydenburgh,  for  three  thousand 
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four  hundred  and  ninety-seven  dollars  and  thirteen  cents,  payable 
on  the  first  of  March ,  1840.  The  mortgagee  assigned  it  to  William 
C.  Atwell  on  the  fifth  of  August,  1839.  Atwell  assigned  it  to 
Oalder  on  the  seventeenth  of  March,  1840,  to  secure  the  pay- 
ment of  two  hundred  and  fifty  dollars.  On  the  seventeenth  of 
March,  1840,  Calder  assigned  it  to  the  plaintiffs  to  secure  the 
payment  of  the  like  sum. 

J.  W.  Blydenburgh,  by  deed  bearing  date  May  4, 1840,  exe- 
cuted in  presence  of  J.  F.  Searing,  and  acknowledged  before 
him,  as  commissioner  of  deeds,  on  the  first  day  of  October  of 
that  year,  conveyed  the  mortgaged  premises  to  William  C.  At- 
well in  fee.  The  deed  contained  the  usual  full  covenants.  On 
the  same  day  (October  1,  1840)  Atwell  made  a  certificate  ac- 
knowledging that  the  mortgage  in  question  was  paid.  This 
certificate  was  acknowledged  on  the  same  day  before  the  same 
commissioner.  The  deed  and  certificate,  therefore,  seem  to  be 
part  of  one  and  the  same  transaction,  both  executed  on  the  first 
of  October.  Looking  at  the  afhir  in  this  light,  it  appears  that 
J.  W.  Blydenburgh  conveyed  the  land  to  W.  G.  Atwell  in  satis- 
faction of  the  mortgage. 

It  was  clearly  a  fraud  on  the  part  of  Atwell  to  give  this  cer- 
tificate of  satisfaction;  because  he  had  previously  assigned  the 
mortgage  to  Calder,  and  knew  that  he  had  no  authority  to  dis- 
charge it. 

J.  W.  Blydenburgh  sets  up  in  his  answer  (not  under  oath) 
that  he  paid  the  mortgage  money  to  Atwell  in  good  faith,  and 
without  notice  of  the  assignment  to  Calder.  But  there  is  no 
proof  of  the  payment  of  any  money  by  Blydenburgh  to  Atwell. 
It  appears  that  he  conveyed  him  the  land;  and  in  Atwell's 
hands  the  land  is  clearly  chargeable  with  the  payment  of  the 
complainant's  debt,  and  neither  W.  C.  Atwell  nor  George  At- 
well, to  whom  the  land  was  afterwards  conveyed,  has  appealed 
from  the  decree.  The  only  ground,  therefore,  if  there  be  any, 
on  which  J.  W.  Blydenburgh  con  complain  of  the  decree  is, 
that  he  is  chaiged  with  the  payment  of  the  deficiency  in  case 
the  mortgaged  premises  should  fail  to  bring  upon  a  sale  a  stun 
sujQScient  to  satisfy  the  complainant's  demand.  Judging  of  the 
value  of  the  land  from  the  amount  of  the  purchase  money  ex- 
pressed in  the  deed,  the  amoxmt  of  the  plaintiffs'  demand  is  so 
small  as  to  show  that  .objection  to  the  decree  to  be  rather  formal 
than  substantial.  But  were  it  otherwise,  the  decree  ought  not 
to  be  reversed  on  this  point.  There  are  circumstances  in  the 
case  which  ought  to  have  put  Blydenbuigh  upon  inquiiy  as  to 


Digitized  by  VjOOQIC 


508  BhoWK  V.  Bltdenbubgh.  [New  York* 

Atwell's  right  to  discharge  the  mortgage  debt  The  bond  and 
mortgage  were  not  in  his  possession  at  the  time  the  certificate 
of  discharge  was  given.  The  complainants  in  thdr  bill  offer 
to  produce  them,  and  the  inference  is  that  thej  were  in  the 
complainants'  hands  when  the  discharge  was  given.  There  is 
neither  allegation  nor  proof  that  Bljdenbnrgh  made  any  inquiry 
of  Atwell  for  the  bond  and  mortgage,  or  that  any  misrepre- 
sentation were  made  by  Atwell  on  that  point.  In  the  common 
and  usual  course  of  business  Atwell,  if  he  had  been  the  owner 
of  the  bond  and  mortgage,  would  have  delivered  them  to  Bly- 
denburgh  when  the  satisfaction  was  acknowledged;  and  it  iif 
against  all  probability  that  Blydenburgh  would  have  paid  the 
debt  either  in  money  or  by  a  conveyance  of  the  land  without 
inqniiy  for  his  bond.  That  inquiry  would  have  resulted  either 
in  a  discoveiy  of  the  fact  that  the  securities  had  been  previously 
assigned  by  Atwell,  or  in  a  misrepresentation  made  by  him  of 
the  true  state  of  the  case.  Such  a  misrepresentation  might 
have  excused  Blydenburgh.  It  would  have  been  evidence  of 
his  good  faith  in  taking  the  discharge.  His  answer,  not  being 
on  oath,  is  not  evidence  in  his  favor,  and  the  circumstances  re- 
ferred to  raise  a  presumption  against  him  which  he  was  bound 
to  remove  by  proof.     This  he  has  not  done. 

Sherwood  was  a  purchaser  pendente  lUe,  and  after  notice  d 
1x8  pendens  filed.  He  is  therefore  to  be  regarded  as  a  purchase! 
with  notice  of  the  complainant's  claim. 

OBmucT,  J.,  was  absent. 

Judgment  affirmed. 

ASSIONXB  OF  MOBTGAGB   BECOMES  BT  AsSlQITUEXrt  MORTQAOEZ,  Uld  the 

original  mortgagee  has  no  estate  left  in  the  land;  and  if  he  ofcerwarda,  by 
qnitclairo,  acquires  the  interest  left  in  the  mortgagor,  he  does  not  obtain 
thereby  an  estate  which  merges  that  of  the  assignee:  Pratt  v.  Bctnk  of  Jkn^ 
nintjton,  33  Am.  Deo.  201,  note  202.  The  effect  of  a  conveyance  by  a  mort- 
gagor to  a  mortgagee,  after  the  latter  has  assigned  the  mortgage,  is  to  put  the 
legal  title  to  the  premises  in  the  hands  of  the  mortgagee,  subject  to  the  pay- 
ment of  the  mortgage  in  the  hands  of  the  assignee:  Miller  ▼.  Lindsey,  19  Hun, 
208,  citing  the  principal  case.  Where  a  mortgagee  takes  a  conveyance  from 
the  mortgagor,  a  court  of  equity  will  not  permit  the  mortgaged  premises  to 
be  swept  from  him  by  a  junior  judgment  creditor,  without  payment  of  the 
mortgage,  under  the  pretense  that  its  lien  has  been  lost  by  merger:  McClaabep 
▼.  O'lSrieTi,  16  W.  Va.  846. 

Assignment  of  Mortgage  Debt  Carries  the  Mortgage  Seouritt  with 
It:  Roberts  y,  Halstead,  49  Am.  Dea  541,  note  544,  where  other  cases  are 
collected:  Stewart  ▼.  Preston,  44  Id.  621, 

Omission  of  Vendee  of  Mortgaged  Premises  to  Make  Inquiry  whether 
the  mortgagee,  his  vendor,  is  still  the  owner  and  holder  of  the  mortgage,  de- 
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privet  him  of  the  protection  of  a  Ixma  fide  purchaser:  Pvrdy  t.  HmUingttmf 
42  N.  Y.  339,  citing  the  principal  case.  Under  some  cironmstanoes  the  omia- 
sion  of  a  mortgagor,  when  paying  off  his  bond  and  mortgage,  to  require  a  de- 
livery up  to  him  of  the  securities  may  raise  a  presumption  that  the  payment 
was  not  made  in  good  faith:  Van  Keuren  v.  Corkins,  6  Thomp.  &  C.  357,  cit- 
ing the  principal  case. 

Whateveb  is  Suftioibnt  to  Put  Part7  upon  iKQuntr  is  in  equity  held 
to-be  a  good  notice:  Kellogg y,  SnUih,  26  N.  Y.  24;  Baxter  v.  CfUbert,  12  Abb. 
Pr.  101»  both  citing  the  principal  case.  See  also  Price  v.  McDonqldr^  Am. 
Deo.  657,  note  667. 

The  principal  cask  is  distinguished  in  Fotiter  v.  BeaJU^  21  N.  Y.  252. 
and  in  Van  Keuren  v.  Corkhie,  66  Id.  81. 


Russell  v.  Pistob. 

[7  Nxw  TOBX  (8  Beuxbk),  171.] 

ComrxTAiroB  of  Portion  of  Mortgaged  Premises,  by  the  mor^^agor,  ex- 
pressed to  be  upon  condition  that  the  grantee  assumes  and  will  pay  the 
mortgage,  renders  the  portion  conveyed  primarily  liable  for  the  entire 
mortgage  debt. 

Condition  in  Deed,  that  Purchaser  Assumes  Payment  of  Existing 
Mortgage  on  the  land  thereby  conveyed  is,  if  duly  recorded,  notice  of 
the  incumbrance,  to  any  subsequent  purchaser,  whether  he  takes  by 
direct  grant  or  by  foreclosure  sale,  or  the  like. 

Where  Mortgagor  of  Land  Successivelt  Conveys  Two  Portions  of 
the  mortgaged  premises  to  different  persons,  with  a  stipulation  in  the 
first  deed  that  the  grantee  will  pay  the  mortgage,  the  second  grantee  will 
have  an  equitable  right  to  have  the  mortgage  first  enforced  against  the 
portion  first  conveyed;  of  which  right  the  mortgagor  can  not  afterwards 
deprive  liim. 

Appeal  from  a  judgment  reversing  a  yice-chancellor'B  decree 
in  foreclosure.  The  facts  are  given  in  the  opinion.  The  su- 
preme court  held,  in  an  opiliion  not  reported,  that  the  decision 
in  Harris  v.  Fly,  7  Paige,  421,  required  a  reversal  of  the  decree 
of  foreclosure  which  had  been  made. 

Henry  Hogeboom,  for  the  appellant. 
M.  Schoonmaker,  for  the  respondent. 

By  Court,  Welles,  J.  It  is  a  general  principle  that  where  the 
owner  of  land  mortgages  it  to  secure  the  payment  of  a  debt,  and 
afterwards  sells  the  equity  of  redemption  subject  to  the  lien  of  the 
mortgage,  and  the  purchaser  assumes  the  payment  of  the  mort- 
gage as  a  portion  of  the  purchase  money,  the  latter  becomes 
personally  liable  for  the  payment  of  the  debt  of  the  former  to 
the  holder  of  th^  mortgage  in  the  first  instance;  and  if  the 
mortgagor  is  compelled  to  pay  it,  he  can  recover  it  from  the 
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purchaser  of  the  equity  of  redemption.  In  such  case  the  mort- 
gagor and  purchaser  stand  in  the  relation  of  principal  and 
surety,  the  latter  as  security  for  the  former,  to  the  extent  of  the 
mortgage  debt:  Ealsey  y.  Beed,  9  Paige,  446;  Marsh  ▼.  Pike,  10 
Id.  595-597;  ComeUT.  FrescoU,  2  Barb.  16;  BlyerY.  MonhoUand, 
2  Sandf.  Ch.  478;  Fefria  ▼.  Crawford,  2  Denio,  595;  and  where 
the  mortgagor  sells  and  conveys  the  equity  of  redemption  of  a 
part  of  the  premises  mortgaged,  subject  to  the  mortgage,  and 
the  purchaser  retains  enough  of  the  purchase  money  to  satisfy 
the  mortgage,  and  agrees  to  pay  it^  the  same  rule  prevails,  and 
the  premises  so  sold  are  primarily  chargeable  with  the  payment 
of  the  mortgage:  Ealsey  ▼.  Reed,  supra. 

In  the  present  case,  after  the  execution  and  delivery  of  the 
mortgage  to  the  trust  company,  Neely,  the  mortgagor,  con- 
veyed a  portion  of  the  premises  to  Burnett,  by  deed  bearing 
date  Apnl  13,  1886,  for  the  consideration  of  four  thousand  dol- 
lars, containing  the  following  habendum  clause:  '*  To  have  and 
to  hold  the  above  granted,  bargained,  and  described  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  his  and  their  own  proper  use,  bei^efit, 
and  behoof  forever,  subject,  nevertheless,  to  a  certain  mortgage 
for  seven  hundred  and  fifty  dollars  on  the  said  premises,  held 
by  the  New  York  Life  Insurance  and  Trust  Company,  which 
the  said  party  of  the  second  part  agrees  and  undertakes  to  pay, 
he  having  retained  so  much  of  the  purchase  money  agreed  to 
be  paid  for  the  premises  hereby  conveyed,  in  his  own  hands  for 
that  purpose."  After  the  execution  and  delivery  of  that  deed, 
Burnett,  according  to  the  foregoing  principles,  became  the 
principal  debtor  to  the  trust  company,  and  the  portion  of  the 
mortgaged  premises  purchased  by  him  of  Neely  was  thereafter 
primarily  chargeable  with  the  payment  of  that  mortgage. 

After  these  transactions,  while  Neely  owned  the  mortgage 
token  by  him  from  Burnett  upon  the  portion  of  the  premises 
sold  him  for  the  balance  of  the  purchase  money,  and  while 
Burnett  owned  the  same  premises,  Neely  conveyed  two  other 
portions  or  parcels  of  the  premises  mortgaged  to  the  trust  com- 
pany, the  title  to  which,  by  subsequent  mesne  conveyances,  has 
become  vested  in  the  defendant  Pistor.  After  Neely  had  con- 
veyed these  two  other  portions,  it  was  not  in  his  power  to  dis- 
turb the  equities  which  existed  in  favor  of  the  owners  thereof. 
He  conveyed  all  the  rights  which  he  possessed  in  relation  to 
them;  one  of  which  was  to  have  the  trust  company's  mortgage 
satisfied  out  of  the  portion  sold  to  Burnett  so  far  as  they  would 
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go,  and  another  was  to  hold  Burnett  the  principal  debtor  quoad 
the  mortgage  debt  to  the  trust  company.  Neely's  grantees  of 
other  portions  of  the  premises  were  not  divested  of  those  or  any 
other  rights  by  his  subsequent  assignment  of  the  Burnett  mort- 
gage to  the  plaintiff  containing  the  covenant  that  the  premises 
covered  by  it  were  free  and  clear  of  incumbrances.  It  was  ret 
inier  alias  acta,  and  incapable  of  affecting  equities  which  had 
previously  attached  in  favor  of  parties  unconnected  with  the 
transaction. 

After  the  plaintiff,  in  1841,  had  foreclosed  the  Burnett  mort- 
gage, and  become  the  purchaser  at  the  sale  of  the  mortgaged 
premises,  he  succeeded  to  the  rights  of  Burnett,  was  the  owner 
of  the  premises  embraced  in  that  mortgage,  and  held  them  as 
Burnett  had  done,  subject  to  the  lien  of  the  trust  company's 
mortgage,  with  no  other  rights  than  Burnett  had  possessed,  ex- 
cepting the  right  to  require  Neely  to  remove  the  incumbrance 
of  the  trust  company's  mortgage;  but  with  none  whatever  in 
reference  to  Pistor  or  his  grantors — ^with  respect  to  them  the 
premises  purchased  by  him  remained  chargeable  with  the  pay- 
ment of  the  whole  of  that  incumbrance,  and  liable  to  be  first 
sold  to  satisfy  it.  His  purchase  of  it  afterwards,  and  the  assign- 
ment of  it  to  him  by  the  trust  company,  effected  its  entire  ex- 
tinguishment. He  was  left  with  only  his  personal  claim  upon 
Neely  under  the  covenant  in  Neely's  assignment  of  the  Burnett 
mortgage.  This  is  plain  and  common  equity.  He  was  the  pur- 
chaser of  that  portion  of  the  premises  mortgaged  to  the  trust 
company  which  had  been  devoted  to  its  payment,  and  which  if 
applied,  to  that  object  would  have  been  ample,  as  is  apparent 
from  the  amount  he  bid  for  it  at  the  mortgage  sale.  It  was  his 
duly  to  remove  the  incumbrance,  and  if  Pistor  had  been  com- 
pelled to  pay  it  off  in  order  to  remove  the  cloud  from  his  own 
dtle,  equity  would  subrogate  him  to  the  rights  of  the  trust  com- 
pany and  allow  him  to  proceed  and  sell  the  premises  contained 
in  the  Burnett  mortgage  in  the  first  instance  for  the  purpose  of 
satisfying  it. 

The  judgment  of  the  supreme  court  at  general  term  should 
be  a£Brmed  with  costs. 

Judgment  affirmed. 

PuBCHASBR  OF  MosTOAOBD  Pbxmisxs  WITH  NoTiox  tbftt  the  nota  sccnred 
by  the  inortgAge  was  unpaid,  and  that  the  mortgage  had  been  satisfied  by 
the  mortgagee  without  the  knowledge  of  the  holder  of  the  note,  takes  sub- 
ject to  the  mortgage:  Roberta  v.  Halstead,  49  Am.  Dec.  541,  note  544.  But 
subsequent  purchasers  of  property  subject  to  a  mortgage  on  record  in  another 
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■tftto  itfo  not  affected  by  the  lien  thereof,  unlmi  they  have  aetnal  or  con* 
BtractiTe  notioe  of  it:  McClamty  t.  MeClenney,  Id«  738,  note  742. 

Wbxrb  Mobtoaobd  Prsmises  amk  Conyktkd  Subject  to  Mortoaoi^ 
the  purchaser  aasaming  the  payment  of  the  mortgage  as  a  part  of  the  pur- 
chase money,  the  hmd  purchased  is,  in  his  hands,  the  primary  fond  for  the 
payment  of  the  mortgage:  StMiiu  r.  Hall,  29  Barb.  636;  L'Ulff  ▼.  Palmer^ 
51  HI.  333:  Rvbau  v.  Prindle,  44  Barb.  345?  Eenuen  ▼.  Beckman,  26  N.  T. 
661;  Northrop  v.  Hill,  67  Id.  359;  Dmrham  t.  Craig,  79  Ind«  122,  all  citing 
the  principal  case. 

WhKBK  OwNXB  of  MoBTOAOXD  PEBMISBS  CoNTXTS  EqUITT  of  RXDUfP- 

noN  subject  to  the  lien  of  the  mortgage,  and  the  purchaser  assumes  the  pay* 
ment  of  the  mortgage  as  a  portion  of  the  purchate  money,  the  latter  becomes 
liable  to  the  holder  of  the  mortgage  for  the  payment  of  the  debt  of  the  former: 
Hartley  ▼.  Harrison,  24  N.  T.  171;  Bentleu  ▼.  Vanderheyden,  35  Id.  680* 
JHngddein  t.  Third  Ave.  Jt.  R,  Co,,  37  Id.  577;  Oamtey  t.  Rogtrt,  4^1  la 
237;  HaHley  t.  Tatham,  1  Bobt.  260;  Itardin  t.  WaJpde,  38  Ind«  148,  all 
citing  the  principal  case. 

Salb  of  Part  of  Mobtoaoxd  Primtbbi  renders  what  remains  first  liable 
to  be  applied  in  satisfaction  of  the  mortgage:  Bngle  t.  Hainu,  43  Am.  Deo. 
624,  note  625,  where  other  cases  are  collected. 

He  Who  AtaxsuMs  Patxknt  of  Dkbt  Sbourid  by  Mobtoaob  becomes 
the  principal  debtor,  and  he  whose  debt  he  assumes  occupies  the  podtioii  of  a 
■orety:  Figari  t.  Haldemutn,  76  Ind.  567,  citing  the  principal  i 


Evans  v.  Root. 

(7  Vmw  Ton  (8  Bkldxm).  18S.) 

Factor  who  Aooipts  CoxsioinfXNT  Acoomfakixd  bt  Iabtruotioiib  to 
"sell  on  arrival,"  is  bound  to  do  so;  and  if  he  postpones  selling,  he  will 
be  liable  for  any  loss  sustained  through  a  fall  in  prices. . 

DiRBonoN  "  TO  Sbll  on  Arrival  "  is  Explicit  iNSTRuenoN. 

Appeal  from  a  judgment  of  nonsuit.  The  action  was  by  a 
principal  to  recover  damages  from  a  factor  for  the  latter's  delay 
in  selling  a  quantity  of  flour  consigned,  as  the  principal  claimed, 
under  instructions  to  '^  sell  on  arrival."  On  the  trial  the  de- 
fendant contended  that  the  instructions  gi^en  were  not  as  posi- 
tive as  was  claimed  by  plaintiiT;  but  the  latter  proved  his  letter 
accompanying  the  bill  of  lading,  which  was:  **  Inclosed  I  send 
you  bill  of  lading  for  three  hundred  bis  Niagara  Mills  flour, 
which  please  sell  on  arrival,"  and  also  a  number  of  subsequent 
letters  between  the  parties  (the  substance  of  which  is  given  in 
the  opinion),  corroborating  his  version.  Other  testimony  tended 
to  show  that  though  the  flour  might  have  been  sold  on  arrival 
by  forcing  a  sale,  yet  the  factor  had  exercised  an  honest  discre- 
tion in  delaying  to  sell,  in  hope  of  better  prices,  though  his 
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hope  was  not  realized.  The  flour  was  ultimately  sold  at  prices 
lower  than  those  ruling  when  he  received  the  consignment. 
The  judge  before  whom  the  cause  was  tried  directed  a  nonsuit, 
which  the  full  bench  sustained,  on  the  ground  that  the  instruc- 
tions proved  were  not  sufficiently  distinct  to  throw  upon  the 
factor  the  duty  of  selling  below  the  market  price,  which  is  a 
departure  from  ordinary  duty  and  requires  explicit  instructions, 
and  that  the  plaintiff  had  not  shown  that  the  defendant  could 
have  sold  on  arrival  at  market  prices. 

John  L.  Curtenius,  for  the  appellant,  the  consignor. 

John  F.  L,  Pruyn^  for  the  respondent,  the  factor. 

By  Court,  GBnoLET,  J.  The  plaintiff  brought  his  action 
agiiinst  the  defendant  in  the  supreme  court  to  recover  dam- 
ages for  a  disobedience  of  instructions  concerning  the  sale 
of  two  boat-loads  of  flour  shipped  to  the  defendant  in  the 
months  of  June  and  July,  1847.  The  instructions  were  "  to 
sell  on  arrival,"  and  it  was  for  the  loss  occasioned  by  a  failure 
to  comply  with  this  direction  that  the  appellant  brought  his 
action.  There  is  no  doubt  that  these  instructions  were  received 
and  understood  by  the  defendant.  In  answer  to  a  letter  of  the 
plaintiff  dated  August  20,  1847,  alleging  that  he  had  desired 
the  defendant  "to  sell  the  flour  on  arrival,"  and  complaining 
that  the  instructions  had  not  been  followed,  the  defendant 
writes,  under  date  of  the  twenty-fifth  of  August,  as  follows: 
"  Sir,  yours  of  the  twentieth  is  at  hand.  I  represented  your 
interest  in  the  sale  of  six  hundred  and  eight  barrels  of  flour  as 
well  as  I  knew  how.  It  would  not  sell  on  arrival.  There  was 
a  panic  in  the  market,  and  only  littie  lots  for  home  consump- 
tion wotdd  sell  at  all.  I  am  prepared  to  prove  this  fact  to  your 
satisfaction.  It  is  my  plan  to  obey  orders  if  I  break  owners, 
generally."  If  the  defendant  could  not  in  fact  sell  the  flour  on 
its  arrival,  then  he  was  not  responsible  for  a  disobedience  of  in- 
structions; but  we  think  the  evidence  shows,  and  esx>ecially  that 
of  the  witness  Barrett,  that  flour  could  be  sold  at  any  time  in 
Albany  at  a  reasonable  deduction  from  the  market  price.  There 
were  sold  daily  through  the  season  from  five  hundred  to  three 
thousand  barrels  at  the  usual  market  price  in  Albany.  If  the 
flour  could  have  been  sold  even  below  the  market  price  on  its 
arrival,  then  all  the  authorities  concur  to  show  that  it  was  the 
duty  of  the  defendant  to  have  oold  it.  It  is  laid  down  in  Paley 
on  Agency,  edition  of  1822,  p.  4,  that  the  primary  obligation 
of  an  agent  whose  authority  is  limited  by  instructions  is  to 
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adhere  faithfully  to  those  instructions,  for  if  he  unnecessarily 
exceed  his  commission  or  risk  his  principal's  effects  without 
authority,  he  renders  himself  responsible  for  the  consequence  ol 
his  act.  In  Bundle  t.  Moore ^  3  Johns.  Cas.  36,  it  is  said  that  "  if 
the  defendants  have,  as  the  agents  or  factors  of  the  plaintiffs, 
through  mistake  or  design,  disobeyed  their  instructions,  they 
are  undoubtedly  responsible."  So  in  Parldst  v.  Alexander ,  1 
Johns.  Ch.  304,  it  is  laid  down  that  "  if  an  agent  departs  from 
the  instructions  of  his  principal  he  does  it  at  his  peril."  In 
Courcier  t.  Bitter,  4  Wash.  (XT.  S.)  549,  it  was  held  that  it  was 
the  duty  of  an  agent  who  was  instructed  to  make  sale  of  the 
article  consigned  for  sale  *'  immediately  on  arriyal,  to  sell  im- 
mediately on  arrival,  no  matter  at  what  loss."  See  also,  to  the 
same  effect,  BeU  y.  Palmer,  6  Cow.  128,  where  an  agent  under 
similar  instructions  was  held  liable  for  refusing  the  first  offer, 
although  under  the  market  price.  And  this  is  a  reasonable 
doctrine;  for  if  a  loss  occur  by  reason  of  an  implicit  obedience 
to  the  instructions  of  the  owner,  such  loss  falls  on  him.  Con- 
sidering the' lateness  of  the  season  and  the  probability  of  a 
rapid  decline  in  prices,  we  can  well  see  why  the  plaintiff  would 
desire  an  immediate  sale  of  the  flour,  and  be  willing  to  take  the 
consequences  of  such  deduction  from  the  market  price  as  might 
be  necessary  to  effect  a  sale  rather  than  incur  the  danger  of 
delay. 

The  supreme  court  in  refusing  a  new  trial  placed  their  decision 
upon  the  tmcertain  nature  of  the  instructions.  But  it  seems  to 
us  that  a  direction  "  to  sell  on  arrival "  is  an  explicit  instruction, 
and  the  defendant  seems  to  have  so  understood  it  in  his  letter 
of  the  twenty-fifth  of  August.  It  is  substantially  like  the  in* 
struction  in  the  cases  in  the  sixth  volume  of  Cowen  and  in 
Washington's  circuit  court  reports.  But  if  there  were  any  doubt 
on  this  question,  and  the  direction  was  open  to  two  interpreta- 
tions, it  should  have  been  submitted  to  the  juiy,  under  proper 
instructions,  to  say  in  what  sense  it  was  understood  by  the  de- 
fendant. For  these  reasons,  we  are  of  the  opinion  that  a  new 
trial  should  be  granted. 

All  the  judges  except  Watson,  who  dissented,  concurring. 

Judgment  reversed,  and  a  new  trial  ordered. 

Faotob,  LiABiLirr  of,  fob  Failuio  to  Follow  Instsuctioms:  See  BlU  v. 
3<rieeau,  51  Am.  Deo.  345,  note  351,  where  otlier  caaes  are  collected. 
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Faube  v.  Mabtin. 

[7  Vww  TOBX  (3  SSLDXV)  .  310.) 

Sals  or  Lavd  nr  Bulk  is  not  Dbfeatkd  bt  Deticienct  in  qnmntity. 

OoKTRAOT  roR  Salb  OF  SPECIFIED  Fabm  added  to  the  designation  of  it  the 
words  ''containing  ninety-six  acres,  be  the  same  more  or  less.**  The 
agreed  price  was  sixty  dollars  per  acre.  The  vendor  gave  a  deed,  stat- 
ing the  number  of  acres  in  the  same  way,  which  the  purchaser  accepted, 
he  giving  a  mortgage  for  the  price,  computed  for  nicety-six  acres  at  sixty 
dollars  per  acre.  In  an  action  (between  the  original  parties)  to  foreclose 
this  mortgage,  the  purchaser  and  mortgagor  proved  that  the  quantity 
was  overstated  in  the  deed  and  mortgage;  that  by  survey  the  farm  con- 
tained only  eighty-six  acres.  Held,  that  the  deficiency  was  no  ground 
for  reducing  the  sum  recoverable  on  the  mortgage. 

Affxal  from  a  judgment  for  defendant  in  an  action  seeking 
equitable  relief  against  a  mortgage.  The  facts  are  stated  in  the 
opinion. 

J.  W.  Elsej^er,  for  the  appellant,  the  mortgagor. 

Jlenry  Ilogeboom^  for  the  respondent,  the  mortgagee. 

By  Court,  Gardineb,  J.  The  only  question  presented  in  this 
cause  is  upon  the  construction  of  the  agreement  of  the  eleventh  of 
September,  1846,  made  bj  the  parties  for  the  sale  and  purchase 
of  the  premises  mentioned  in  the  pleadings.  The  land  is  there 
described  as  ''  all  that  certain  farm  or  lot  of  land  now  in  her 
[the  defendant's]  possession,  and  whereon  she  resides,  and 
whereof  Jacob  Martin  died  seised,  containing  ninety-six  acres, 
be  the  same  more  or  less."  This  is  the  whole  description.  The 
Bucceediug  clause, ''  for  the  sum  of  sixty  dollars  per  acre,"  etc., 
relates  only  to  the  consideration  to  be  paid  by  the  purchaser. 
In  looking  at  this  description  without  reference  to  extrinsio 
facts,  it  iu  obvious  that  the  number  of  acres  was  not  relied  upon 
by  the  parties  as  indicating  the  absolute,  but  only  the  proximate 
and  probable,  quantity  of  the  land.  The  phrase  "  be  the  sameT 
more  or  less"  shows  uncertainty  as  to  the  precise  quantity, 
and  that  neither  the  vendor  nor  vendee  intended  that  the  sale 
should  be  defeated  because  the  true  number  of  acres  exceeded 
or  fell  short  of  the  number  estimated:  Eawle  on  Covenants  for 
Title,  258,  259,  and  cases  cited.  The  phrase  is  thecefore  sensi- 
ble and  pertinent  in  the  connection  in  which  it  stands,  and  can 
not  be  rejected  as  surplusage. 

What,  then,  was  the  land  purchased  by  the  plaintiff,  as  defined 
by  this  contract?  The  answer  is  furnished  by  the  first  part  of 
the  description  above  quoted.     It  was  the  premises  in  the  poa« 
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session  and  upon  which  the  defendant  resided,  and  of  which 
her  husband,  Jacob  Martin,  had  died  seised,  l^ereis  nothing 
ambiguous  in  this  description.  For  aught  that  appears,  the 
possession  of  the  defendant  was  open,  definite,  and  notorious. 
There  is  no  allegation  in  the  pleadings,  or  pretense  anywhere, 
that  the  parties  did  not  understand  what  land  was  designated 
by  the  description.  The  deed  subsequently  executed,  and 
which  specified  the  limits  of  the  property,  was  accepted  by  the 
vendee  without  any  objection  that  it  did  not  in  this  respect  con- 
form to  the  previous  agreement  and  ui^derstanding  of  both 
parties.  Indeed,  the  vendor  and  vendee  have  never  differed  as 
to  the  boundaries  of  the  premises,  but  only  as  to  the  quantity 
of  land  embraced  in  them.  The  defendant,  therefore,  was 
bound  to  execute,  and  the  plaintiff  to  accept,  a  conveyance  of 
the  land  within  the  limits  assigned  by  the  agreement.  If  this 
is  the  fair  construction  of  the  contract,  it  substantially  disposes 
of  the  question  under  consideration. 

The  vendee  agreed  '*  to  pay  the  sum  of  sixty  dollars  per  acre 
xor  the  premises."  This  covenant  must  refer  to  the  estimated 
number  of  acres  previously  mentioned,  because  this  was  the 
only  data  furnished  by  the  contract  for  a  computation  of  the 
consideration  money.  In  the  language  of  the  contract,  the 
vendee  was  **to  pay  the  purchase  money  on  receiving  a  deed." 
But  what  amount  ?  The  agreement  implies  that  the  obligations 
of  the  respective  parties  are  there  defined.  The  vendor,  as  we 
have  seen,  would  discharge  himself  by  a  conveyance  excluding 
all  mention  of  quantily,  but  conforming  in  other  respects  to 
the  description  in  the  contract.  The  vendee  was  to  pay  or 
secure  the  whole  purchase  money.  No  previous  act  was  to  be 
done,  no  survey  was  to  be  made,  and  if  the  plaintiff  had  entered 
upon  the  premised  with  a  view  to  ascertain  the  quantity  by 
actual  measurement,  he  would  have  subjected  himself  to  an 
action  of  trespass.  It  is  sufficient  to  say,  however,  that  there 
is  no  covenant,  express  or  implied,  upon  the  vendor  as  to  quan- 
tity, nor  any  stiptdation  that  the  number  of  acres  should  be 
ascertained  by  the  joint  or  separate  action  of  the  parties,  or 
either  of  them.  It  follows  that  the  vendee  must  ascertain  the 
amount  of  the  consideration  from  the  number  of  acres  estimated 
in  the  agreement,  and  not  otherwise.  The  parties  have  con- 
stantly acted  upon  this  assumption.  No  survey  was  made  nor 
any  overtures  to  that  effect  by  any  one.  The  deed  was  accepted, 
the  purchase  money  paid  and  secured  upon  this  basis,  and  the 
deficiency  which  is  now  the  subject  of  complaint  was  not,  ao* 
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cording  to  the  allegation  of  the  plaintiff,  ascertained  until  some- 
time subeeqnently.  This  view  disposes  of  the  case.  It  is  not 
claimed  that  the  original  agreement  was  procured  by  fraud,  mis- 
representation, or  mistake.  The  right  of  the  parties  was  then 
established;  and  although  the  defendant,  subsequently,  and 
when  the  deed  was  executed,  '^  falsely,  fraudulently,  and  with 
knowledge  of  the  f  act^  inserted  in  the  deed  a  larger  number  of 
acres  than  was  contained  in  said  farm,"  it  woidd  not  affect  the 
plaintiff  injuriously.  The  result  of  the  matter  would  be  that 
the  parties  in  good  fiiith  entered  into  an  agreement  which  the 
defendant  subsequently  fulfilled  according  to  the  letter  and 
spirit.  Fraud  in  any  sense  can  not  be  affirmed  of  such  a  trans- 
action, whatever  might  be  the  motive  of  the  vendor  in  comply- 
ing with  her  covenant.  The  evidence  offered  was  therefore 
properly  rejected  as  immaterial,  and  the  judgment,  for  the 
reasons  suggested,  should  be  affirmed. 

Edkonds,  J.  On  the  eleventh  of  September,  1846,  an  agree- 
ment was  entered  into  between  these  parties  for  the  sale  of  a 
farm  by  the  defendant  to  the  plaintiff.  On  the  first  of  Apnl, 
1847,  the  agreement  was  consummated  by  a  deed  which  particu- 
larly described  the  premises,  the  description  ending  with  the 
words  ''  containing  ninely-six  acres,  more  or  less."  This  is  all 
that  the  deed  contains  as  to  the  quantity,  but  the  agreement 
Bays,  **  containing  nineiy-six  acres,  be  the  same  more  or  less, 
for  the  sum  of  sixiy  dollars  per  acre."  Upon  the  execution  of 
the  deed  a  mortgage  was  given  for  one  thousand. one  hundred 
dollars  of  the  purchase  money,  which  was  not  paid  when  it  be- 
came due,  and  the  defendant  proceeded  to  foreclose  it  under 
the  statute.  The  plaintiff  then  alleged  that  the  premises  did  not 
contain  ninety-six  acres,  but  only  eighty-six  acres,  and  brought 
this  suit  to  obtain  a  deduction  on  the  mortgage  of  sixiy  dollars 
the  acre  for  the  deficient  ten  acres. 

There  is  no  allegation  in  the  complaint  that  there  was  any 
fraud  as  to  the  quantity,  but  simply  that  the  defendant  repre- 
sented there  were  ninely-six  acres,  and  the  plaintiff  believed  that 
it  was  so,  and  bought  accordingly. 

On  the  trial  there  were  several  offers  made  to  prove  fraud  on 
the  part  of  the  defendant,  but  the  evidence  was  excluded,  and 
the  court  ruled  thai  under  the  pleadings  no  evidence  could  be 
received  of  fraud  or  mistake  in  respecu  to  the  quantity,  that  the 
sale  was  in  bulk,  and  not  by  the  acre,  and  that  the  plaintiff  was 
not  entitied  to  any  allowance  for  a  deficiency  in  the  quantity. 
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It  does  not  appear  from  the  case  what  was  the  judgment  cen* 
dered  at  the  circuit,  though  from  the  foregoing  statements  of 
the  ruling  there,  it  maj  be  inferred  what  it  was.  At  the  general 
term  it  was  simply  denying  a  motion  for  a  new  trial. 

The  consideration  mentioned  in  the  deed  was  five  thousand 
seven  hundred  and  siity  dollars,  or  equal  to  sixty  dollars  an 
acre  for  ninety-six  acres. 

The  ruling  as  to  the  evidence  of  fraud  was  clearly  right,  be- 
cause there  was  no  allegation  of  fraud  in  the  complaint,  and  it 
would  have  been  improper  to  allow  the  plaintiff  to  have  enlarged 
by  evidence  offered  on  the  trial  the  cause  of  action  as  she  had 
chosen  to  set  it  out  in  her  pleadings. 

And  the  whole  question  is,  whether,  even  if  there  was  a  mis- 
take as  to  the  quantity,  it  can  now  be  corrected. 

I  agree  with  the  learned  judge  who  presided  at  the  circuit  in 
the  opinion  that  the  sale  was  one  in  bulk,  and  not  by  the  acre. 
There  is  no  covenant  or  agreement  anywhere  that  the  premises 
do  or  shall  contain  any  specific  quantity.  In  both  the  agree- 
ment and  the  deed  the  quantity  is  stated  indefinitely  "ninety- 
six  acres,  more  or  less."  And  in  both  the  farm  is  described  as 
a  whole,  as  having  been  bought  of  a  particular  person,  as  in  the 
possession  of  the  defendant,  and  as  bounded  by  the  lands  of 
others,  who  are  named.  And  whether  the  farm  contained  more 
or  less  than  the  quantity  named,  all  of  it  passed,  as  it  had  thus 
been  bought  and  occupied  and  boimded.  Such,  it  appears  to 
me,  was  clearly  the  intention  of  the  parties  as  it  is  to  be  gath- 
ered from  their  written  contract,  and  the  purchaser  was  to  take 
the  risk  whether  the  quantily  fell  short  or  run  over.  But  even 
if  it  were  otherwise,  and  even  if  both  parties  honestly  made  a 
mist&ke  as  to  the  quantity,  it  is  not  such  an  error  as  the  courts 
can  relieve  against. 

In  actions  at  law,  the  suggestions  of  a  mistake  were  never 
listened  to  as  a  defense  in  regard  to  a  contract  explicit  in  its 
terms.  But  in  equity  it  was  otherwise,  and  relief  against  mis- 
takes was  one  ground  of  equitable  jurisdiction.  But  even  there 
the  relief  would  not  be  granted  imless  the  mistake  was  as  palpa- 
ble as  if  admitted,  and  was  so  great  as  to  produce  the  conviction 
tnat  the  contract  but  for  the  mistake  never  would  have  been 
made,  and  being  made,  was  entirely  different  from  what  was  in- 
tended. And  it  was  an  essential  ingredient  to  any  relief  under 
this  head  that  it  should  be  on  an  accident  perfectly  distinct  from 
the  sense  of  the  instrument:  Per  Lord  Thurlow,  SJielbume  v. 
Inchiquin,  1  Bro.  G.  0.  350;  OiUespie  v.  Mom,  2  Johns.  Oh.B96 
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(7  Am.  Deo.  559];  see  also  2  Kent's  Com.,  5th  ed.,  491,  note  c; 
Story's  Eq.  Jur.,  sees.  121-194. 

These  principles,  which  are  well  established,  are  directly  in 
the  way  of  affording  to  the  plaintiff  the  relief  she  seeks.  But  we 
are  not  without  authorily  as  to  their  application  to  a  case  like 
the  present  In  Marvin  v.  Bennett,  26  Wend.  1G9,  application 
was  made  for  relief,  on  the  ground  of  a  mistake  in  the  quantity. 
Gardiner,  vice-chancellor,  the  chancellor,  and  the  court  for  the 
correction  of  errors,  all  denied  this  relief,  on  the  ground  that 
where  a  lot  or  farm  is  sold  in  gross  and  conveyed  by  a  deed 
containing  the  words  "  more  or  less,"  such  words  being  inserted 
upon  deliberation,  because  neither  party  professed  to  know  the 
precise  quantity  contained  within  the  boundaries  of  the  deed,  no 
court  ought  to  interfere  to  make  a  new  contract  for  the  parties 
which  they  did  not  think  proper  to  make  for  themselves.  In 
Veeder  v.  Fonda,  3  Paige,  98,  the  chancellor,  after  alluding  to 
the  conflict  in  the  American  courts  on  this  subject,  says:  "It 
seems  now  to  be  generally  understood  that  where  the  contract 
has  been  consummated  without  fraud,  misrepresentation,  or 
concealment  as  to  the  real  quantity,  the  courts  will  not  inquire 
whether  there  has  been  a  mutual  mistsike  as  to  the  supposed 
quantity  contained  within  certain  specified  boundaries." 

I  think  these  cases  were  determined  upon  just  principles,  and 
therefore  I  am  of  opinion  that  the  ruling  in  this  case  at  the 
circuit  was  correct,  and  the  judgment  ought  to  be  afi&rmed. 

All  the  judges  except  OamLET,  J.,  who  did  not  hear  the  argu- 
ment, concurring. 

Judgment  affirmed. 

Ck>NSTRUcnoN  OF  Words  '*  Mors  or  Lxss  "  in  Dsxd:  See  Frtderie  v. 
T<mnghlood,  54  Am.  Dec.  209,  note  211,  where  other  oases  are  collected.  In 
an  agreement  for  the  sale  of  land  for  an  entire  sum,  either  a  description  of 
the  land  by  its  boundaries  or  the  insertion  of  the  words  "  more  or  le^s,*'  or 
equivalent  words,  will  control  a  statement  as  to  the  quantity  of  land,  so  that 
the  party  will  not  be  entitled  to  relief,  owing  to  there  turning  out  to  be  a 
deficiency  or  a  surplus,  unless  in  cases  where  the  difference  is  so  great  as  to 
raise  apresumption  of  fraud  or  gross  mistake  in  the  contract:  Noble  v.  Ooogtna, 
99  Mass.  235,  citing  the  principal  case.  Where  a  contract  for  the  purchase 
of  land  has  been  consummated,  without  any  fraud  as  to  the  real>quantity  of 
land  sold,  courts  will  not  inquire  whether  there  has  been  an  actual  mistake 
as  to  the  supposed  quantity:  Van  De  Sonde  v.  IJcdl,  13  How.  Pr.  459,  citing 
the  principal  case.  In  Wihon  v.  RandaU,  67  N.  Y.  342,  Andrews,  J.,  refer- 
ring to  the  principal  case,  said:  '*  The  construction  given  to  the  contract  in 
FoMni^  ▼.  Marim  is,  at  least,  very  strict  in  favor  of  the  vendor,  and  we  an 
not  folly  satisfied  that  it  was  the  true  interpretation  of  the  agreement." 
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Whxbe  Farm  is  Sold  for  Gross  SuMwithoatreferencetotheqoMitity^ 
it  is  a  sale  in  gross:  Thomaa  v.  Btebet  25  N.  Y.  248,  citing  tho  principal  case. 

Dbficiemct  IK  QaAMTiTT  OF  Land  Sold,  when  Ground  for  Rescission; 
See  Prhifjle  v.  Samuel,  13  Am.  Dec.  214,  note  218,  where  other  cases  are  ool* 
iected. 

Vendee's  Right  to  Relief  in  Case  of  Deficiency  in  Quantity  oi 
Land:  See  Farmen*  and  Meehanks'  Bank  v.  OalbraUht  51  Am.  Deo.  498^ 
note  499,  where  other  oases  are  collected. 

The  principal  case  is  distinguished  in  Belknap  v.  Sealeff^  2  Doer,  58S» 
and  in  the  same  case  on  appeal,  14  N.  Y.  152. 


PoLLooK  V.  National  Bane. 

[7  Nbw  Tou  (8  Sbldeii).  274.) 

Corporation  whose  Officers,  although  Innocently  Decbxved  by 
Forged  Power  of  Attorney,  permit  shares  of  stock  to  be  transferred 
on  the  books  without  anthority  from  the  shareholder  may  be  compelled 
to  replace  them  or  pay  him  the  value  of  them. 

Bill  in  Equity  will  be  Treated  by  the  Court  as  Original  or  as  a 
cross-bill,  according  to  its  substance  and  the  relief  prayed;  not  accord- 
ing  to  the  title  which  may  have  been  given  to  it  by  the  solicitor. 

Appeal  from  a  judgment  dismissing  a  bill  in  equify.  The 
facts  appear  in  the  opinion. 

Charles  (yConor,  for  the  appellants. 

Edward  San^ford,  for  the  respondent. 

By  Court,  Oabdineb,  J.  The  Misses  Pollock  were  the  acknowl- 
edged owners  of  fifty  shares  of  stock  of  the  National  Bank»  stand* 
ing  in  their  names  on  the  books  of  that  institution,  with  the 
certificates,  the  evidence  of  their  title,  in  their  possession.  This 
stock  was  subsequently  transferred  from  their  names  to  the 
names  of  other  persons  by  the  permission  of  the  bank,  which 
received  and  canceled  the  original  certificates,  and  has  ever 
since  refused  to  pay  dividends  to  the  complainants,  or  in  any 
way  to  recognize  them  as  stockholders  in  the  institution,  and 
denied  their  title  to  or  any  interest  in  the  capital  stock  of  the 
bank.  All  this  has  been  done  without  any  authorily  or  assent, 
express  or  implied,  upon  the  part  of  the  true  owners;  and  the 
question  is.  Are  they  entitled  to  any  relief  ?  It  is  said  that  inas- 
much as  the  transfer  was  made  by  virtue  of  a  forged  power  of 
attorney  the  stock  is  still  the  property  of  the  complainants. 
But  a  title  to  stock  in  the  abstract,  without  any  legal  evidence 
of  such  title,  without  the  power  of  sale  or  of  obtaining  divi- 
dends, is  not  the  ownership  which  the  complainants  onoe  pos- 
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8688ed»  and  of  which  they  have  been  deprived  bj  the  agents  of 
the  bank.  They  held  certificates;  these  the  l»nk  have  can- 
celed, and  instead  of  issuing  new  ones  to  the  complainants  it 
denies  their  right  altogether.  It  was  said  that  there  was  no 
proof  that  the  power  of  attorney  was  forged.  But  the  answer 
is  that  the  original  title  of  the  Misses  Pollock  is  admitted,  and 
if  the  bank  sets  up  a  title  derived  from  them  in  bar  of  their 
claim  it  must  be  proved.  The  affirmative  of  the  issue  is  with 
the  respondent. 

The  technical  objection  as  to  the  form  of  the  remedy  is  not 
well  founded.  This  is  not  a  cross-bill  in  any  sense.  The  com- 
plainants seek  affirmative  relief,  which  the  bank  refuses  upon 
the  ground  that  the  complainants  have  no  claim  to  any  stock, 
but  have  duly  parted  with  all  their  title.  I  think  the  l>ank  is 
bound  to  issue  new  certificates  and  account  for  the  dividends, 
or  if  upon  inquiry  it  shoidd  be  ascertained  that  it  has  no  stock 
which  it  can  transfer  to  the  names  of  the  complainants,  then  it 
should  pay  to  them  the  value  of  the  shares  owned  by  them  ac- 
cording to  the  prayer  of  the  bill.  The  decree  of  the  supreme 
court  should  be  reversed  and  a  decree  made  in  accordance  with 
the  prayer  of  the  complainants'  bill. 

BuoGLES,  C.  J.,  and  Jswett,  Johhson,  and  Watsoh^  JJ.»  con- 
curred. 

Gbidlet  and  EnKoims,  JJ.,  were  absent. 

Welles,  J.,  delivered  a  dissenting  opinion. 

Decree  reversing  the  decree  of  the  supreme  courts  and  gnmt 
ing  the  prayer  of  the  bill. 

Bank  Which  has  PERiniTEn  Transfer  or  Stock  owned  by  »  stock* 
holder,  upon  a  forged  power  of  attorney,  and  has  canceled  the  original  oertifl- 
cates,  may  be  compelled  to  issue  new  certificates;  and  if  it  has  no  shares  which 
it  can  issne,  it  may  be  compelled  to  pay  their  value:  Ctuhman  y.  Thayer  Mfg. 
J.  Co.t  76  N.  Y.  369,  citing  the  principal  case.  Persons  who  have  received 
from  the  transfer  agents  of  a  corporation  spurious  certificates  of  stock,  with- 
out any  knowledge  or  suspicion  of  fraud  or  irregularity,  and  have  advanced 
money  thereon,  are  entitled  to  recover  damages  against  the  company,  in  a 
proper  action:  New  York  is  N.  //.  /?.  R.  Co.  v.  Schuyler,  38  Barb.  655;  Com* 
stock  V.  Buchanan^  67  Id.  147,  note;  Mechanics*  Bankv,  New  YorkdsN  //.  R, 
R.  Co,,  4  Duer,  541;  New  York  A  N  H.  R,  /?.  Co.  v.  Schuyler,  34  N.  Y.  85, 
87;  Salisbury  Mills  v.  Townsend,  109  Mass.  121,  all  citing  the  principal  case. 

Owner  or  Stock  in  Corporation  mat  Maintain  AcnoN  against  it  to 
compel  it  to  transfer  the  stock  upon  its  books:  Oushman  v.  Thayer  Mfg.  J, 
Co.,  7  Daly,  332;  S.  C,  53  How.  Pr.  62;  Purchase  v.  New  York  Exchange 
Bcmk,  3  Robt.  170;  Stewart  v.  Firemen's  Ins.  Co.,  63  Md.  579,  all  citing  the 
principal  case.    The  principal  case  is  also  referred  to  in  People  v.  Parker  Vein 
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Coal  Co.,  1  Abb.  Pr.  129;  &  C,  10  How.  Pr.  651,  m  %  oaae  showing  that  a 
remedy  by  action  to  compel  a  moneyed  corporation  to  make  transfen  of  stock 
is  effectoal  and  readily  obtained. 

Tttlb  to  Stock  Aoqitibbd  bt  Fraud,  and  without  the  consent  or  author- 
ity of  the  owner,  can  not  avail  against  him:  Weaver  y.  Borden,  49  N.  Y.  289, 
citing  the  principal  case. 

Bill  AssiTMnio  to  bs  Cross-bill,  but  which  really  brings  into  the  cssa 
new  matters  not  connected  with  the  subject-matter  of  the  original  suit,  is  to 
be  regarded  as  an  original  bill,  and  calling  it  a  cross-bill  is  simply  applying  to 
it  a  misnomer:  Farmers*  and  Afeehanies*  Bankv.  Bronson,  14  Mich.  S71^  citing 
the  principal  < 


Winter  v.  Coir. 

[7  Haw  Teas  (3  8xx4>Eir),S88.) 
Factor  Who  dobs  not  Accsft  Terms  on  Which  CoMSioKifxirr  to  Him 

IS  Madb  can  not  resist  such  other  disposal  of  the  goods  as  the  consignor 

may  mi^e. 
Factor's  Libn  vor  General  Balance  does  not  Attach  (unless  by  some 

agreement  of  the  parties)  until  the  goods  come  to  his  possession. 

Appeal  from  a  judgment  affirming  a  judgment  of  the  New 
York  superior  court  in  favor  of  plaintiff  in  replevin.  The  goods 
claimed  were  bales  of  cotton  which  one  Hunter,  of  Columbus, 
Georgia,  had  consigned  to  the  defendants,  who  were  commis- 
sion merchants  in  New  York  city,  under  a  general  arrangement 
between  him  and  them  that  he  should  consign  cotton  to  them 
for  sale  and  might  draw  upon  them  for  advances.  Eight  or  ten 
letters  which  passed  between  the  parties,  and  were  put  in  evi- 
dence on  the  trial,  showed  that  Hunter  accompanied  his  con- 
signment of  this  parcel  with  a  letter  requesting  defendants  to 
insure  it,  also  apprising  them  that  he  had  drawn  on  them  for 
three  thousand  five  hundred  dollars.  This  draft  thej  refused 
to  accept,  because  larger  than  they  considered  him  entitled  to 
draw,  and  it  was  returned  to  Himter  protested.  He  then  drew 
for  two  thousand  four  hundred  dollars,  which  draft  the  plaintiff 
cashed;  and  to  secure  the  plaintiff  in  doing  so,  Hunter  gave 
him  a  mortgage  or  assignment  of  the  cotton,  then  on  its  way  to 
the  defendants.  The  condition  of  this  securily  v^s  that  de- 
fendants should  accept  and  pay  the  draft  on  them  for  two  thou- 
sand four  hundred  dollars,  which  plaintiff  had  cashed  for 
Hunter.  The  draft  was  presented  before  defendants  received 
the  goods,  but  they  refused  to  honor  it.  They  also  refused, 
after  the  cotton  was  received,  to  deliver  it  to  plaintiff's  agent; 
claiming  to  hold  it  for  their  general  balance,  or  if  not  for  that, 
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at  least  for  their  commissionii  and  expenses  on  this  single  con- 
signment. The  plaintiff  then  replevied  the  goods.  In  the 
superior  court  the  plaintiff  had  a  verdict  and  judgment,  ivhich 
the  supreme  court  affirmed.     The  defendants  appealed. 

WiUiam  Curtis  Noyes,  for  the  appellants,  the  commission  mer- 
chants. 

Daniel  Lord,  for  tho  respondent,  the  mortgagee  of  the  goods. 

By  Court,  Johkson,  J.  The  jury  were  properly  instructed  as 
to  the  waiver  of  the  defendants'  lien  for  their  charges  for  in- 
surance, freight,  cartage,  labor,  storage,  and  fire  insurance, 
that  if  on  being  apprised  of  the  plaintiff's  claim  they  put  them- 
selves not  upon  their  lien,  but  only  upon  the  denial  of  the 
plaintiff's  right,  they  could  now  assume  a  different  ground: 
Bdbrook  v.  Wight,  24  Wend.  169  [35  Am.  Dec.  607]. 

The  jury  were  likewise  instructed  that  if  the  cotton  in  ques- 
tion was  consigned  to  defendants  as  Hunter's  factors,  with  ad- 
vice of  a  draft  and  directions  to  insure,  and  not  with  intent  of 
transferring  to  them  the  property  in  the  cotton,  or  on  any 
agreement  to  consign  the  same  to  them  in  payment  of  or 
security  for  any  previous  debt  owing  by  Hunter  to  the  defend- 
ants, then  that  the  cotton  remained  subject  to  Hunter's  dis- 
posal until  it  should  come  to  the  actual  possession  of  the 
defendants,  unless  they  should  have  actually  accepted  the  con- 
signment according  to  the  terms  of  Hunter's  letter  of  consign- 
ment. 

Paiten  v.  Thompson,  5  Mau.  k  Sel.  850,  shows  that  though 
the  factor  is  under  acceptance  on  general  account  for  a  con- 
signor, and  has  the  bill  of  lading,  yet  that  until  the  actual 
receipt  of  the  property,  the  vendor  to  the  consignor  may  stop 
them  in  transUu,  It  was  so  held  upon  the  ground  that  there 
was  neither  a  pledge  by  way  of  securily  for  advances  made,  nor 
an  assignment  of  the  bill  of  lading  except  for  the  purpose  of 
enabling  the  factor  to  receive  the  property  and  carry  it  to  the 
account  of  his  principal,  and  without  any  reference  to  a  loan 
or  balance  due  the  factor.  Lord  Ellenborough  refers  to  £tn- 
loch  V.  Craig,  3  T.  E.  119,  as  going  upon  the  same  ground, 
although  in  that  case  the  bill  of  lading  was  unindorsed,  and  as 
to  that  circumstance  he  says:  ''With  respect  to  the  indorse- 
ment of  the  bill  of  lading,  if  it  be  made  to  the  party  merely  as 
factor,  I  conceive  it  carries  his  rights  no  further,  being  made  for 
the  benefit  of  the  principal."  The  same  doctrine  is  recognized 
in  Orcevenor  v.  FhiUips,  2  Hill  (N.  Y.),  147.    None  of  the  oases 
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hold  or  at  all  oonntenance  the  doctrme  that  a  factor  or  con- 
signee can  acquire  a  lien  for  his  general  balance  before  he  gets 
possession  of  the  property,  iinless  it  be  in  pursuance  of  the 
agreement  of  the  parties,  express  or  implied  from  their  acta 
and  course  of  dealing.  In  this  case  the  question  whether 
such  an  agreement  existed,  depending  upon  both  the  letters 
and  the  course  of  business  of  the  parties  as  they  appeared  in 
evidence,  was  submitted  to  the  jury,  who  have  found  that  no 
such  agreement  existed.  The  judgment  should  therefore  be 
a£Srmed. 
Judgment  a£Srmed. 

Factor's  Lnoi :  See  Martin  t.  Pope^  41  Am.  Deo.  M,  note  72;  Knapp  t. 
Alvord,  40  Id.  241,  note  244,  where  other  caeee  are  ooUeoted.  FeotofB  ao- 
qnire  no  lien  for  general  balance  nntil  the  property  b  actoally  received  1^ 
tiiem,  unless  it  is  in  pnrsnanoe  of  an  express  agreement,  or  one  necessarily 
implied  from  their  dealings  with  their  principals:  Beebe  ▼.  Mwd^  S3  N.  Y.  692, 
dting  the  principal  case. 

Bailee  or  Goods  Wahtis  ma  Lixn  by  placing  his  refusal  to  deliver  them 
on  other  grounds:  Long  Idand  Brewery  Co,  v.  FUxpatrickf  18  Hoiit  392;  T{f* 
/any  v.  SL  John,  65  N.  Y.  318,  citing  the  principal  < 


L'AmOBEUX  v.  CrOULD. 

(7  Nsv  TOBK  (8  8UM»).  84t.1 
CONTBACT  THAT  IF  PbOMISBS  WILL  PaT  NoTX  OV  WhICH  Hb  IS  iHDOBSBa 

the  promisor  will  pay  him  a  specified  sum,  followed  by  payment  of  the 
note  by  the  ppomisee,  is  a  valid  contract,  and  will  support  an  action  for 
the  sum  promised. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  facts  were  that  L'Amoreux,  the  plaintiff,  was  indorser  upon 
five  notes  made  by  John  Woodworth,  some  of  which  were  due 
and  had  been  put  in  suit,  while  others  had  not  yet  matured. 
Woodworth  being  unable  to  meet  them  confessed  judgment  to 
Gould  in  trust  to  secure  L'Amoreux.  Oould  then  gave  to 
L'Amoreux  a  written  promise,  reciting  the  foregoing  facts,  and 
saying:  "  Now,  in  consideration  of  the  premises,  and  in  consid- 
eration that  the  said  James  L'Amoreux  shall  adyanoe  and  pay 
the  sum  of  one  thousand  dollars  towards  satisfying  or  in  part 
satisfying  the  notes  on  which  he  is  holden  as  indorser  as  afore- 
said, and  shall  exhibit  to  the  said  Charles  D.  Oould  the  eridence 
of  such  payment,  the  said  Charles  hereby  agrees  with  the  said 
James  that  within  one  year  from  this  date  he  will  cause  to  be 
raised  under  the  said  judgment  given  as  aforesaid  the  said  sum 
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of  one  thousand  dollars,  with  interest,  and  will  pay  the  same 
over  to  the  said  James  in  satisfaction  of  the  money  so  to  be  ad- 
vanced toward  satisfying  said  indorsements.'*  L'Amoreux  after* 
wards  paid  the  notes;  and  on  Gould's  refusing  to  pay  the  one 
thousand  dollars,  brought  this  action  of  assumpaii  to  recover  it 
The  defense  was,  that  the  contract  was  void  for  want  of  mutu- 
ality and  of  consideration.  The  judgment  was  in  favor  of 
plaintiff. 

John  C.  Spencer,  for  the  appellant 

NichoUu  Hill,  jun.,  tor  the  respondent 

By  Court,  EniiOHns,  J.  (after  disposing  of  some  objectiona 
ansing  upon  the  pleadings  which  were  cured  by  the  finding  by 
the  referee).  The  only  question  to  be  determined,  therefore, 
is,  whether  there  was  such  a  want  of  mutualiiy  between  the 
parties  that  there  was  in  fact  no  cause  of  action. 

The  proposition  is  stated  by  Chitty  as  broadly  as  the  de- 
fendant's counsel  claims  it,  that  if  the  one  party  never  was 
bound  on  his  part  to  do  the  fact  which  forms  the  consideration 
for  the  promise  of  the  other,  the  agreement  is  void  for  want  of 
mutuality:  Chit  Con.  15;  but  the  proposition  is  too  broadly 
stated.  It  is  confined  to  those  cases  where  the  want  of  mutu- 
ality would  leave  one  pariy  without  a  valid  or  available  con- 
sideration for  his  promise:  Arnold  v.  Mayor  o/Foole,  4  Man.  A 
G.  860.  For  there  are  many  valid  contracts  not  mutually  bind- 
ing at  the  time  when  made;  as  where  A.  says  to  B.,  If  you  will 
furnish  goods  to  C.  I  will  pay  for  them,  B.  is  not  bound  to 
furnish  them,  but  if  he  does  he  may  recover  on  the  promise: 
Barber  v.  Fox,  2  Saund.  137  h;  Morton  v.  Bum,  7  Ad.  &  El. 
19;  KennauHiy  v.  Treleavan,  5  Mee.  &  W.  498.  And  the  ques- 
tion in  this  case  is  not  whether  the  plaintiff  is  bound  to  pay  the 
one  thousand  dollars,  but  whether,  if  he  did  pay  it,  the  defend- 
ant was  without  any  valid  or  available  consideration  for  his 
promise.  The  agreement  is,  that  if  the  plaintiff  will  pay  one 
thousand  dollars  on  notes  on  which  he  is  holden  as  indorser, 
etc.  Now,  I  am  not  veiy  clear  whether  this  means  on  notes  on 
which  he  was  absolutely  fixed  and  liable  as  indorser  by  means 
of  due  protest,  or  those  on  which  he  was  merely  liable  to  be  in 
case  of  non-payment  by  the  drawer.  The  pleadings  do  not  help 
us  out  of  the  difficulty  at  all,  but  the  evidence  shows  that  three 
of  the  five  notes  were  not  due  at  the  time  the  agreement  was 
made,  and  the  agreement  recites  that  he  was  indorser  on  several 
notes,  some  of  which  had  become  due,  etc.    Those  notes  which 
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had  become  due  at  that  time,  and  on  which  alone  the  plaintiff 
could  then  have  .become  "holden"  by  due  protest,  did  not 
amount  to  one  half  of  the  one  thousand  dollars  that  he  was  to 
pay,  while  all  of  the  five  notes  which  he  had  indorsed  amounted 
to  more  than  the  one  thousand  dollars.  I  should  infer  that  the 
parties  meant  by  this  equivocal  expression  to  refer  to  the  fact  of 
his  indorsement  only,  and  not  to  the  fact  of  his  being  fixed  as 
indorser.  This  is  a  material  consideration,  because  if  the 
plaintiff  was  to  pay  the  one  thousand  dollars  merely  upon  notes 
upon  which  he  was  finally  fixed  and  "holden"  by  due  protest, 
he  would  do  nothing  more  by  paying  that  sum  than  merely  dis- 
charge an  obligation  which  he  was  bound  to  perform,  and  that 
would  form  no  consideration  for  the  defendant's  promise. 

But  if,  on  the  other  hand,  he  Toluntarily  paid  the  money, 
without  reference  to  his  being  fixed  as  indorser,  and  in  fact 
waived  the  various  acts  of  demand  and  protest  which  were 
necessary  to  fix  him  as  indorser,  he  thus  assumed  a  liabilily  and 
performed  an  act  detrimental  to  himself,  which  would  furnish  a 
good  consideration  for  the  promise.  And  inferring,  as  I  do, 
from  the  facts  proved  on  the  trial  and  from  the  language  of  the 
agreement  that  the  parties  meant  all  the  notes,  as  well  those 
not  due  as  those  due  and  protested,  I  have  no  difficulty  in  find* 
ing  a  sufficient  consideration  to  support  the  promise,  in  the  fact 
of  the  plaintiff's  having  paid  the  one  thousand  dollars  and  thus 
enlarged  his  liability  beyond  what  it  was  when  the  agreement 
was  made. 

This  disposes  of  the  only  point  not  cured  by  the  finding,  and 
I  am  of  opinion  the  judgment  ought  to  be  a£^ed. 

All  the  judges  concurred  in  the  opinion. 

Judgment  affirmed.    - 

Oratttttous  Promises  ob  Propositions  to  Pat  Mokbt  upon  %  oondi- 
tion,  or  upon  the  happening  of  some  event,  or  the  doing  of  some  act,  or  in- 
enrring  of  some  expense,  loss,  or  legal  obligation,  become  binding  as  legal 
and  valid  contracts  upon  the  acceptance  and  performance  of  the  stipulated 
condition:  Wayne  <£•  O.  C,  /.  v.  Smith,  36  Barb.  584;  Hammond  v.  Shepard^ 
29  How.  Pr.  190;  S.  C,  40  Id.  454;  Loughran  v.  SmUh,  11  Hun,  314,  aU 
citing  the  principal  case.  An  agreement  by  an  indorser  to  take  up  notes 
before  they  are  dae,  and  before  he  is  charged  as  indorser,  is  sufficient  consid- 
aration  to  support  a  promise  to  pay  the  money  so  advanced:  Sanders  v.  Oil' 
kspie^  64  Barb.  635;  affirmed  on  appeal,  59  N.  Y.  252,  both  citing  the  princi- 
pal case.  Though  there  be  not  mutual  promises,  yet  if,  before  ho  calls  for 
the  fulfillment  of  the  promise,  the  promisee  does  perform  that  in  considera- 
tum  of  his  doing  which  the  promise  was  made,  there  is  a  consideration  for 
the  agreement,  and  it  can  be  enforced:  WilletU  v.  Sun  MuL  In$,  Co.^  4Sljf.Y 
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48;  WTUte  v.Baxier,  41  N.  T.  Superior  Ct.  366;  Andrewgy. CatnpbeO,  36 Ohio 
St.  368,  all  citing  the  principal  case. 

Loss  TO  Pbomiskb  OB  Bknefit  to  Promisor  is  Suvficiznt  Considera- 
tion: See  Davis  v.  Steiner,  63  Am.  Dec  547,  note  650;  Brown  ▼.  Bay,  51  Id. 
879,  note  380,  where  other  cases  are  collected. 


Whtpb  V.  Mebeitt. 

[7  NswToBX  (8  Bbldkn),  850.] 

JuDOMSNT  CAN  NOT  BS  IMPEACHED  C(»LLATERALLT,  in  a  snbseqnent  action 
for  damages,  by  proof  that  the  plaintiff  in  it,  while  suit  was  pending, 
practiced  deceit  upon  defendant,  whereby  the  latter  was  led  to  forbear 
interposing  a  defense  fraudulently  concealed  from  him. 

Dboeit  Practiced  bt  Defendant,  Causing  Damage  to  Plaintiff,  may 
sustain  an  action  without  proof  of  benefit  to  the  defendant. 

Agent  Deceitfullt  Told  Principal  that  He  had  not  Taken  Note 
from  a  debtor  to  the  principal;  but  in  the  principal's  action  for  the  debt 
the  debtor  successfully  defended  by  proof  that  the  agent  had  accepted 
his  note.    Held,  that  the  agent  was  liable  to  the  principal  for  deceit. 

Appeal  from  a  judgment  Bustaining  a  demurrer  to  a  declara- 
tion in  assumpsit.  The  leading  facts  shown  by  the  declaration 
were  that  the  plaintiff,  who  had  sold  cattle  to  one  Sammis,  em- 
ployed defendants  to  collect  the  bill;  and  they  made  an  advance 
to  plaintiff  on  the  face  of  the  bill.  They  accepted  Sammis'  note 
for  the  debt,  but  he  failed  before  it  matured.  Defendants  then 
sued  plaintiff  for  their  advance,  denying  to  him  that  they  had 
given  time  to  Sammis.  Belying  on  this  explicit  denial,  he  made 
no  defense  to  the  action  for  the  advance,  and  also  brought  an 
action  against  Sammis  for  his  original  debt,  the  expense  of 
which  action  was  greatly  increased  and  the  result  rendered  fruit- 
less by  Sammis'  defending  on  the  ground  that  his  note  had  been 
accepted.  The  plaintiff  had  paid  the  judgment  for  the  advance. 
The  coiuis  below  held  these  facts  insufficient  to  support  an  ac- 
tion. 

Hiram  P.  Eastings,  for  the  appellant. 

Edward  Sandford,  for  the  respondents. 

By  Court,  Welles,  J.  According  to  the  plaintiff's  shovnng, 
he  had  a  good  legal  defense  to  the  suit  brought  against  him  by 
the  defendants  for  their  advance  to  him  on  the  claim  against 
Sammis,  of  which  he  neglected  to  avail  himself.  The  suit  was 
prosecuted  to  judgment,  and  the  defendants  recovered  the 
amount  of  their  advance  with  interest  and  the  one  per  cent 
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which  bj  the  contract  they  were  to  receive  as  commissions.  By 
the  judgment  it  is  established  that  it  was  legal  and  proper  that 
the  plaintiff  should  pay  the  defendants  the  amount  of  their  ad- 
vance, with  the  interest  and  commissions,  which  is  utterly  incon- 
sistent with  the  plaintiff's  claim  to  recover  it  back.  No  aver- 
ment is  to  be  admitted  to  contradict  a  judgment  or  to  dispute 
any  legitimate  inference  deducible  therefrom.  The  maxim  is, 
Interest  reipublicoB  ut  tU  finis  lUium,  To  sustain  this  action  to 
recover  back  the  advance  would  be  to  open  the  judgment  and 
inquire  into  its  propriety  and  legality.  That  can  not  be  done 
collaterally.  If  it  was  right  under  the  contract  between  the 
parties  that  the  plaintiff  should  pay  back  to  the  defendants  the 
money  recovered  by  the  judgment  in  their  favor,  it  was  because 
they  had  performed  all  the  stipulations  of  the  agreement  on 
their  part,  and  had  failed  to  collect  the  amount  of  the  claim 
against  Sammis.  That  is  one  of  the  things  established  by  the 
judgment,  and  the  plaintiff  is  not  now  to  be  allowed  to  deny  it. 
The  plaintiff  seeks  to  avoid  these  consequences  of  the  judgment 
by  alleging  fraudulent  concealments  and  misrepresentations  of 
facts  by  the  defendants  which  induced  him  to  omit  defending 
the  suit  and  to  let  judgment  pass  agamst  him  by  default.  That, 
however,  is  not  a  legal  answer  to  the  difficulty.  It  probably 
would  entitle  him  to  recover,  provided  the  payment  had  been 
voluntary  and  induced  by  fraudulent  concealment  and  misrep- 
resentation. But  no  case  has  gone  the  length  of  deciding  that 
after  the  proceeding  has  advanced  to  the  maturity  of  a  judg- 
ment, and  the  judgment  collected  by  execution,  it  may  be 
recovered  back. 

It  is  true  the  action  is  case  for  the  unfaithfulness  and  fraud- 
ulent conduct  of  the  defendants  as  the  plaintiff's  agent,  and 
not  <i88ump8U  for  money  had  and  received.  But  it  is  not  per- 
ceived how  the  form  of  the  action  can  change  the  legal  princi- 
ple. If  the  plaintiff  had  not  been  called  upon  for  the  money 
by  action  or  otherwise,  and  had  not  paid  it,  clearly  he  would 
have  no  ground  of  complaint  against  the  defendants  for  doing 
what  the  declaration  alleges  they  have  done,  and  it  is  impossi- 
ble to  see  how  he  could  properly  be  called  upon  to  pay  if  the 
defendants  are  liable  upon  the  case  made  by  the  declaration. 
If  the  facts  as  alleged  in  the  declaration  are  all  true,  the  case  is 
undoubtedly  a  hard  one  for  the  plaintiff,  but  that  is  no  reason 
why  a  well-settled  rule  of  law  should  be  violated.  The  de- 
murrer admits  none  of  the  facts  alleged  but  such  as  are  well 
pleaded;  and  if  nothing  can  be  alleged  to  impeach  a  regular 
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judgment,  as  is  undeniable,  all  the  all^fations  of  the  dedara- 
tion  tending  to  that  result  must  be  rejected.  See  the  case  of 
Marriott  v.  Hampton,  2  Smith's  Lead.  Cas.  237,  and  the  notes 
to  that  case;  also,  S.  C,  7  T.  B.  269. 

After  abstracting  from  the  case  all  which  the  judgment  dis- 
poses of,  there  is  still  in  substance  the  following,  to  wit:  that 
after  the  plaintiff  had  paid  the  judgment  he  called  on  the  de- 
fendants and  inquired  of  them  whether  there  was  any  legal 
impediment  to  his  prosecuting  Sammis  for  the  price  of  the 
cattle  sold,  and  whether  any  note  had  been  taken  from  him  for 
the  same,  and  that  the  defendants  thereupon  falsely,  and  with 
intent  to  injure  the  plaintiff,  represented  to  him  that  no  note 
had  been  taken,  etc.,  whereby  the  plaintiff  was  subjected  to 
a  much  larger  bill  of  costs  and  other  expenses  in  the  prosecu- 
tion which  he  afterwards  instituted  than  he  would  otherwise 
haTC  had  to  pay. 

Fraud  and  deceit  in  the  defendant  and  damages  to  the 
plaintiff  are  a  sufficient  foundation  for  the  action  of  trespass  on 
the  case,  though  no  benefit  accrue  to  the  defendant.  The  action 
will  lie  whenever  there  has  been  the  assertion  of  a  falsehood 
with  a  fraudident  design  as  to  a  fact,  when  a  direct  and  posi- 
tive injury  arises  from  such  assertion:  1  Bac.  Abr.,  Action  on 
the  Case,  F,  ed.  of  1842,  p.  125;  Bunion  v.  FraU,  2  Wend.  385. 

Here  was  the  assertion  by  the  defendants  of  a  falsehood  with 
a  fraudulent  intent  to  injure  and  deceive  the  plaintiff,  by  which 
he  was  induced  to  bring  the  action  against  Sammis  on  the 
account  as  for  goods  sold  generally,  and  which  induced  the 
defendant  Sammis  to  interpose  a  defense,  thereby  increasing 
the  cost  and  expense  of  obtaining  the  judgment  from  twelve 
dollars  to  two  hundred  dollars.  The  law  would  be  exceedingly 
lame,  and  be  quite  undeserving  of  the  high  encomiums  which 
have  been  bestowed  upon  it,  if  it  failed  to  afford  a  remedy  for  a 
malicious  injury  of  this  description. 

For  these  reasons  the  judgment  of  the  court  below  should  be 
reversed,  and  judgment  should  be  given  for  the  plaintiff  on  the 
demurrer  in  that  court. 

Judgment  reversed. 

CovcLUSTTEXTESS  OF  JuDOMSNT:  See  Lynck  V.  Baxter,  51  Am.  Deo.  735; 
Smith  T.  Tupper,  43  Id.  483,  note  487,  where  other  cases  are  collected.  Even 
if  a  defendant  is  ignorant  of  a  defense,  and  the  plainti£f  knows  of  its  existence, 
bat  frandnlently  conceals  it  from  him,  be  can  not  sustain  another  action 
against  him  to  *'  rip  np"  anjrthing  adjudged  in  the  former  suit:  Binek  v.  Woodi, 
43  Barb.  821;  SaUeabwry  v.  Crtswell,  14  Hon,  464,  both  citing  the  principal 
▲m.  Daa  Vol.  LVn— M 
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No  averment  is  to  be  admitted  to  contradict  a  judgment,  or  to  dispute 
any  legitimate  inference  deducible  therefrom:  Outts  ▼.  Prestariy  41  N.  T.  115, 
citing  the  principal  case.  Evidence  aliunde  the  judgment  roll  is  admissiblfl 
to  show  what  was  litigated  and  passed  upon  in  a  former  action:  Lawrence  v. 
Cabot^  41  N.  Y.  Superior  Ct  134,  citing  the  principal  case.  Judgments  may 
be  impeached  by  facts  involving  fraud  or  collusion,  but  which  were  not  before 
the  court  or  involved  in  the  issue  or  matter  upon  which  the  judgment  wat 
rendered.  But  they  can  not  6e  impeached  for  any  facts  which  were  neces- 
sarily before  the  court  and  passed  upon:  The  Acom^  2  Abb.  445,  citing  the 
principal  case.  The  principal  case  is  referred  to  in  Lcwensteih  v.  MelnUuh^ 
37  Barb.  256,  as  a  case  showing  what  facts  a  judgment  establishes. 

Attkb  Judgment  has  been  Dult  Obtained  and  CoLLicnn>  on  Ezb> 
ounoN  the  money  can  not  be  recovered  back  in  another  action:  Farringtom 
V.  BuUard,  40  Barb.  518,  citing  the  principal  case. 

False  Representations,  Liabiutt  vor:  See  Mitchdl  v.  Zmmerman^  51 
Am.  Dec.  717,  note  722;  Munroe  v.  PrUcheU,  50  Id.  203,  note  208;  Tyson  v. 
Passmore^  44  Id.  181,  note  185,  where  numerous  other  cases  are  collected. 
An  action  for  false  representations  will  lie  where  tBere  has  been  an  assertion 
of  a  falsehood  with  a  fraudulent  design  as  to  a  party,  and  a  direct  and  positive 
injury:  Wakeman  v.  DcdUy,  44  Barb.  502;  S.  C.  on  appeal,  51  N.  Y.  33,  both 
citing  the  principal  case.  A  false  statement  made  by  an  individual  in  ref- 
erence to  articles  manufactured  by  others,  for  the  purpose  of  preventing  sales 
by  them  of  such  articles,  and  which  do  in  fact  prevent  such  sales,  and  injurs 
the  manufacturers  in  their  business,  constitute  a  good  cause  of  action:  Snow 
T.  JutUon^  38  Barb.  212,  citing  the  principal  case.  A  false  representation 
made  with  intention  to  injure  one,  and  in  relying  upon  which  be  is  injured, 
is  a  good  cause  of  action,  although  no  benefit  accrues  to  the  party  nukking  iti 
Bk€  V.  ManUy^  60  N.  Y.  86,  citing  the  principal  < 


FOSTEB  V.  FeITIBONE. 

[7  Nbw  Teas  (3  8SLDBII),  438.) 

CoRT&AOT  bt  Which  Merchant  Agrees  to  Deltver  to  Mnxn 
Wheat  to  be  Ground,  and  the  miller  agrees  to  return  a  specified  pro- 
portion of  flour  for  such  wheat,  is  a  bailment,  not  a  sale,  and  the  wheats 
and  alM>  the  flour  when  ground,  are  the  property  of  the  merchant. 

Ih  Construing  Contract,  Interpretation  must  be  upon  Entire  Instru- 
ment, and  not  merely  on  disjointed  or  particular  parts  of  it. 

Appbal  from  a  judgment  founded  on  the  report  of  a  referee. 
The  questioi^  was  as  to  the  legal  title  to  a  quantity  of  flour. 
Brown,  a  merchant,  had  made  the  following  contract  with 
Foster,  a  miller:  ''John  O.  Brown  agrees  to  deliver  to  William 
0.  Foster,  at  Bochester,  thirty  thousand  bushels  of  wheat  to  be 
ground,  fifteen  thousand  bushels  to  be  ground  in  season  to  be 
shipped  east  during  navigation  this  fall,  and  fifteen  thousand  to 
be  ground  during  the  winter;  said  Brown  is  to  be  subject  to  no 
oharge  on  account  of  storage;  said  Foster  is  to  deliver  to  said 
Brown  one  barrel  of  superfine  flour  for  each  five  bushels  ol 
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wheat  so  deliyered  to  be  ground.  The  wheat  to  be  receiyed 
from  Gelston  &  Eyans,  and  the  flour  to  be  delivered  to  them." 
Under  this  contract  Brown  furnished  wheat  to  Foster,  and 
Foster  ground  it  and  shipped  the  flour  by  canal,  all  according 
to  agreement.  But  the  Tojage  being  interrupted,  the  carrier 
stored  the  flour;  whereupon  Uie  question  arose  whether  Foster 
or  Brown  had  the  right  to  demand  it  from  the  warehouseman. 
Brown,  claiming  that  the  contract  was  one  of  bailment,  repley- 
led  the  flour;  and  Foster,  claiming  that  there  had  been  a  sale, 
sued  the  sheriff,  as  a  trespasser,  for  having  taken  it..  The  ref- 
eree reported  in  favor  of  plaintiff,  and  the  general  term  affumed 
the  judgment  on  this  report,  saying,  in  an 'opinion  not  reported, 
that  as  the  contract  was  expressed  Foster  could  have  discharged 
his  obligation  to  Brown  by  delivering  one  barrel  of  superfine 
flour  for  every  five  bushels  of  wheat  h^  received,  whether  the 
flour  delivered  was  ground  from  the  particular  wheat  supplied 
by  Brown  or  not;  therefore  the  contract  was  a  sale,  vesting  the 
legal  title  in  Foster.  From  their  judgment  the  defendant 
appealed. 

Nicholas  EUl,  jun.y  for  the  appellant. 

Oeorge  F.  Comstock,  for  the  respondent. 

By  Court,  Bugoles,  C.  J.  This  controversy  arises  upon  a  con- 
tract in  relation  to  wheat  between  a  merchant  and  miller;  and 
it  is  one  of  the  many  cases  concerning  the  same  subject-matter 
in  which  it  is  somewhat  difiicult  to  determine  whether  the  par- 
ties intended  to  make  a  contract  of  sale  or  of  bailment. 

The  distinction  between  a  bailment  and  a  sale  is  correctly 
laid  down  by  Bronson,  C.  J.,  in  MaUory  v.  WUlis,  4  N.  Y.  85,  in 
these  words:  "  When  the  identical  thing  delivered,  although  in 
an  altered  form,  is  to  be  restored,  the  contract  is  one  of  bail- 
ment, and  the  title  to  the  property  is  not  changed;  but  when 
there  is  no  obligation  to  restore  the  specific  article,  and  the  re- 
ceiver is  at  liberty  to  return  another  thing  of  equal  value,  he 
becomes  a  debtor  to  make  the  return,  and  the  title  to  the  prop-* 
erty  is  changed:  it  is  a  sale." 

The  judges  in  that  case  differed  with  respect  to  the  effect  of 
the  distinction  upon  the  case  before  them,  but  not  in  regard  to 
the  distinction  itself. 

We  will  examine  the  contract  in  detail.  In  October,  1844, 
Brown  agreed  to  deliver  to  Foster  at  Rochester  thirty  thousand 
bushels  of  wheat  to  be  ground.  These  words,  unless  qualified 
and  controlled  by  some  subsequent  grant  of  the  agreement, 
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show  a  bailment  for  manufactnrey  and  not'  a  sale.  They  show 
what  was  to  be  done  with  the  wheat.  If  the  contract  op^nted 
as  a  sale,  Foster  might  lawfully  sell  it  again  and  immediately. 
But  it  was  to  be  ground,  and  not  sold;  and  the  words  used  by 
the  i>arties  control  the  power  of  Foster  over  the  wheat,  and  pro- 
vent  him  from  selling  it  as  his  own  property. 

The  contract  proceeds:  '^ Fifteen  thousand  bushels  to  be 
ground  in  season  to  be  shipped  east  during  the  navigation  this 
fall."  What  vras  to  be  shipped  east?  The  only  answer  to  be 
given  to  this  question,  consistent  with  the  language  of  the  par- 
ties is,  that  it  was  the  flour  to  be  made  of  this  fifteen  thousand 
bushels  of  wheat.  And  if  .this  part  of  the  contract  is  obligatoiy 
on  Foster,  he  was  bound  to  return  that  identical  flour  for  the 
purpose  specified. 

Why  was  the  time  fixed  within  which  it  was  to  be  manufac- 
tured ?  If  the  transaction  was  a  sale,  the  time  was  immaterial, 
because  Foster  might  have  delivered  other  flour  without  having 
ground  the  wheat  within  the  time;  but  if  it  was  a  bailment,  the 
time  was  material,  and  the  parties  deemed  it  material  or  they 
would  not  have  fixed  it  by  stipulation  in  the  contract.  They 
contemplated  a  bailment,  therefore,  and  not  a  sale. 

The  contract  goes  on  thus:  <<And  fifteen  thousand  to  be 
ground  during  the  winter."  The  same  observations  apply  to 
this  clause.  Both  these  provisions  are  obligatory  upon  Foster; 
they  bind  him  to  grind  the  wheat  within  the  specified  times; 
and  this  was  to  be  done  for  the  benefit  of  Brown.  But  Brown 
could  derive  no  benefit  from  the  manufacture  within  the  time, 
except  to  enable  Foster  to  return  him  the  flour  to  be  made  from 
the  wheat,  and  if  that  was  what  the  parties  meant  should  be 
done,  they  intended  a  bailment,  and  not  a  sale.' 

The  next  provision  in  the  contract  is  this:  "  Said  Brovm  to 
be  subject  to  no  charge  on  account  of  storage."  If  the  parties 
had  intended  a  sale,  this  clause  was  useless  and  senseless;  be- 
cause Foster  could  have  no  pretense  for  charging  for  the  stor- 
age of  his  own  wheat.  But  if  they  intended  a  bailment,  this 
provision  was  useful,  efiective,  and  sensible.  It  secured  Brovni 
against  a  charge  which  Foster  would  otherwise  have  had  a  right 
to  make.  It  is  a  legal  maxim  that  any  part  of  an  instrument 
shall  if  possible  be  construed  as  having  some  effect.  If  we 
apply  this  maxim  to  the  contract  in  question,  we  must  regard 
the  transaction  as  a  bailment,  and  not  a  sale. 

There  was  this  further  provision  in  the  contract :  *  *  The  wheat 
to  be  received  from  Q^lston  &  Evans,  and  the  flour  to  be  ra- 
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tamed  to  them.''  The  import  of  this  sentence  is  that  the  wheat 
receiyed  from  Oelston  &  Evans  should  go  back  to  them  again  in 
flour.  The  deliyeiy  to  them  of  the  flour  of  the  same  wheat 
would  be  a  return  of  the  same  thing  in  a  different  form.  The 
deliveiy  of  the  flour  of  other  wheat  would  not  be  a  return  to 
Gelston  &  Evans,  because  it  had  never  been  in  any  form  in  their 
hands. 

Eveiy  senteQce  in  the  contract  has  now  been  noticed  except- 
ing one,  and  every  sentence  thus  noticed  contains  evidence  that 
the  parties  intended  a  bailment,  and  not  a  sale. 

The  part  not  yet  noticed  stands  in  the  contract  immediately 
after  the  clause  in  relation  to  storage;  it  is  in  these  words: 
*'  Said  Foster  is  to  deliver  to  said  Brown  one  barrel  of  superfine 
flour  for  each  five  bushels  of  wheat  so  delivered  to  be  ground." 

It  is  contended  that  Foster  is  not  bound  by  this  stipulation 
to  return  Brown  or  his  agents  the  flour  of  the  same  wheat,  but 
may  perform  his  contract  by  the  delivery  of  any  other  superfine 
flour,  and  therefore  the  transaction  was  a  sale,  and  not  a  bail- 
ment. 

If  the  particular  clause  under  consideration  were  to  be  con- 
sidered and  construed  by  itself  and  without  reference  to  any 
other  part  of  the  contract,  we  should  assent  to  the  plaintiff's 
proposition;  and  according  to  the  rule  by  which  a  sale  is  dis- 
tinguished from  a  bailment  we  should  regard  it  as  a  sale,  because 
Foster  is  not  expressly  and  in  terms  bound  in  this  clause  to 
retium  flour  of  the  same  wheat.  There  are,  however,  even  in  this 
clause,  words  which  make  it  doubtful  whether  the  parties  did 
not  look  to  a  return  of  that  flour.  The  purpose  for  which  the 
wheat  was  delivered,  namely,  **  to  be  ground,"  is  distinctly  ex- 
pressed in  it;  and  if  we  are  to  understand  it  was  to  be  ground 
for  Brown  (and  that  seems  to  be  a  natural  and  necessary  inter- 
pretation), the  parties  must  have  r^;arded  it  as  Brown's  flour  in 
Foster's  hands  as  bailee.  But  it  is  a  settled  rule  in  the  construc- 
tion of  contracts  that  the  interpretation  must  be  upon  the  entire 
instrument,  and  not  merely  on  disjointed  or  particular  parts  of 
it.  The  whole  context  is  to  be  considered  in  collecting  the  in- 
tention of  the  parties;  although  the  immediate  object  of  injury 
be  the  meaning  of  an  isolated  clause:  Chit.  Cont.  83,  and 
authorities  cited.  Here  is  a  contract,  every  sentence  of  which 
excepting  one  shows  an  intention  to  create  a  bailment,  and  not 
to  make  a  sale.  Even  that  one  standing  alone  is  ambiguous. 
It  shows  expressly  that  the  wheat  was  delivered  to  be  ground, 
and  by  implidEition  that  it  was  to  be  ground  for  Brown.     It  au- 
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thorizes  performance  by  a  return  of  the  floor  made  from  the 
wheat  received.  It  is  not  directly  repugnant  to  the  other  parts 
of  the  contract,  because  it  does  not  require  performance  by  the 
delivery  of  flour  made  from  other  wheat.  It  must,  therefore,  be 
construed  in  subserviency  to  the  intention  to  create  a  bailment 
which  is  so  plainly  manifested  in  all  the  other  parts  of  the  in- 
stnmient,  and  the  flour  which  Foster  was  bound  to  return  was 
(although  not  expressly  specified  in  the  particular  clause  in 
question)  the  flour  to  be  manufactured  from  the  wheat  received 
under  the  contract. 

The  judgment  of  the  supreme  court  should  be  reversed  and  a 
new  trial  ordered. 

Oabdinbb,  Jewett,  Johnsoh,  Watsoh»  and  Wellbs,  JJ.»  con- 
curred. 

MoBSB,  J.,  dissented. 

Judgment  reversed,  and  a  new  trial  ordered. 

Delivxrt  07  Wheat  to  Miller  to  be  Paid  iob  iir  Floub  oonstitatet 
a  bailmeDt,  and  not  a  sale,  when:  See  Inglebright  y.  Hammond,  53  Am.  Deo. 
430,  note  435;  Smith  v.  Clark,  34  Id.  213,  iv>te  215,  where  other  cases  are  col- 
lected. The  test  of  a  bailment  is,  that  the  identical  thing  delivered  is  to  be 
returned.  If  the  obligation  of  the  receiver  be  to  return  another  thing  of  equal 
value,  it  is  a  sale:  Marsh  y.  Titus,  6  Thomp.  &  C  31,  citing  the  principal 
casa  An  agreement  to  let  a  person  have  ten  sheep  of  a  certain  grade  and 
quality  of  wool,  to  double  in  four  years,  is  a  sale  of  the  ten  sheep,  and  not  a 
bailment  of  them:  BarUeU  v.  Wheeler,  44  Barb.  163,  citing  the  principal  case. 
Where  owners  of  calicoes  give  them  to  printers  to  have  them  printed  and 
then  returned  to  them,  the  goods  remain  the  property  of  the  original  owners: 
Wood  V.  Orser,  25  N.  Y.  350,  citing  the  principal  case. 

Construction  of  Contract  Depends  upon  the  Intention  of  the  partiet 
as  gathered  from  the  whole  instrument:  See  Chapman  v.  Olastell,  48  Am. 
Dec.  41,  note  47,  where  other  cases  are  collected. 


LrroHFiELD  V.  Whttb. 

[7  Mbw  TOBX  (3  SXLDKH),  438.] 

Ajbsionment  for  Benefit  of  Creditors  can  not  Exempt  the  assignee 
from  the  obligation  to  use  ordinary  care;  a  provision  that  he  shall  be 
liable  only  for  his  own  gross  negligence  or  willful  misfeasanoe  renders 
the  instrument  void. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  in  a  creditor's 
suit  brougb  to  impeach  a  general  assignment.  The  objection 
to  the  assignment  was  that  it  contained  the  following  proTision: 
"And  it  is  hereby  mutually  agreed,  by  and  between  the  parties 
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hereto,  that  the  said  party  of  the  second  part  shall  not  be  liable 
or  accountable  for  any  loss  that. may  be  sustained  by  said  trust 
property,  or  the  proceeds  thereof,  unless  the  same  shaU  happen 
by  reason  of  his'  own  gross  negligence  or  willful  misfeasance." 
The  superior  court  held  that  this  condition  rendered  the  instru- 
ment null  and  void  as  against  non-consenting  creditors.  From 
their  judgment  setting  it  aside  the  defendants,  who  were  the 
assignor  and  assignee,  appealed. 

Daniel  Lordy  for  the  api>ellant8. 

Charles  Tracy ^  for  the  respondents. 

By  Court,  Euooles,  0.  J.  The  assignment  in  question  con- 
tained a  clause  by  which  it  was  mutually  agreed  between  the 
parties  thereto  that  the  assignee  should  not  be  liable  or  ac- 
countable for  any  loss  that  might  be  sustained  by  the  trust 
property  or  the  proceeds  thereof,  unless  the  same  should  happen 
by  reason  of  the  gross  negligence  or  willful  misfeasance  of  the 
assignee. 

It  is  difficult  to  conceiye  what  motive  led  to  the  insertion  of 
this  provision  in  the  assignment,  unless  it  had,  or  was  supposed 
to  have,  the  effect  of  qualifying  the  responsibility  of  the  as- 
signee and  of  exempting  him  from  accountability  in  cases  where 
he  might  otherwise  have  been  accountable.  Nevertheless,  if  the 
clause  be  a  mere  nullity,  it  ought  not  to  vitiate  the  assignment. 
The  question  therefore  is  whether  a  trustee  for  the  benefit  of 
the  creditors  of  a  failing  debtor  is  responsible  for  any  neglect  or 
mismanagement  of  the  trust  not  amounting  to  ''gross  negli- 
gence or  willful  misfeasance." 

Every  man  who  is  intrusted  with  the  property  of  another  is 
bound  to  exercise  in  relation  to  its  custody,  management,  and 
disposition  a  certain  degree  of  diligence,  according  to  the  na- 
ture and  circumstances  of  the  case.  According  to  the  element- 
ary books,  there  are  three  degrees  of  diligence,  for  the  exercise 
of  which  every  bailee  or  trustee  is  responsible  in  the  discharge 
of  his  duty  to  the  real  owner  or  beneficiary  of  the  property. 
These  three  degrees  are  denominated  high  or  great  diligence, 
common  or  ordinary  diligence,  and  slight  diligence.  High  or 
great  diligence  is  that  with  which  prudent  persons  take  care  of 
their  own  concerns.  Common  or  ordinary  diligence  is  that 
which  men  in  general  exert  with  respect  to  their  own  concerns; 
and  slight  diligence  is  that  with  which  persons  of  less  than 
common  prudence,  or  indeed  of  any  prudence  at  all,  take  care 
of  their  own  concerns:  Stoiy  on  Bail.,  sees.  11*16. 
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Negligenoe  is  also  divided  into  three  ooiresponding  degrees: 
gross  negligence  is  the  want  of  slight  diligence;  ordinary  negli- 
gence is  the  want  of  ordinary  diligence;  and  slight  negligence 
is  the  want  of  high  or  great  diligence:  Stoiy  on  Bail.,  sec.  17. 
These  distinctions  are  sufficiently  obvious  to  the  mind  in  theory; 
but  it  must  be  admitted  that  their  practical  application  to  par- 
ticular cases  is  sometimes  difficult.  They  appear,  however,  to 
be  well  established  and  generally  acknowledged;  and  the  clause 
in  the  assignment  which  gives  rise  to  the  present  controversy 
seems  to  have  been  diawn  with  reference  to  their  existence  and 
practical  operation.  The  assignee  is  not  exempted  from  account- 
ability for  gross  negligence,  but  is  exonerated  from  the  conse- 
quence of  negligence  in  any  inferior  degree. 

The  creditors  of  Mr.  White  were  the  beneficiaries  in  the  trust 
created  by  the  assignment.  They  became  the  owners  in  equity 
of  the  assigned  property.  They  were  entitled  to  the  whole  of  it 
until  their  debt  should  be  satisfied;  and  to  all  the  rights  and 
remedies  which  the  law  would  have  given  them  if  they  had  created 
the  trust. 

A  failing  debtor,  by  an  assignment,  puts  his  property  where 
it  can  not  be  reached  by  ordipary  legal  process.  He  puts  it 
into  the  hands  of  a  trustee  of  his  own  selection;  often  his  par- 
ticular friend,  sometimes  a  man  to  whom  the  creditors  would 
not  have  been  vdlling  to  confide  such  a  trust.  The  debtor  has 
an  interest  in  the  application  of  the  trust  funds  to  the  payment 
of  his  debts;  but  the  creditors  have  usually  a  far  greater  interest 
therein;  and  that  interest  depends  in  many  cases  on  the  compe- 
tency and  diligence  of  the  assignee.  The  debtor  can  not  be 
permitted  by  creating  a  trust  for  his  creditors  to  place  his  prop- 
erty where  it  can  not  be  reached  by  ordinary  legal  remedy,  and 
at  the  same  time  exempt  the  trustee  from  his  proper  responsi- 
bility to  his  creditors. 

What  degree  of  diligence,  then,  would  the  assignee  have  been 
bound  to  exercise  in  the  business  of  his  trust,  if  the  clause  in 
question  had  been  omitted?  This  question  is  answered  by  one 
elementary  writer  in  these  words:  '^A  trustee  is  bound  to  man- 
age the  trust  property  for  the  benefit  of  the  cestui  que  trust  with 
the  care  and  diligence  of  a  provident  owner:"  Willis  on  Trus- 
tees, 125;  and  by  another  as  follows:  ^'A  trustee  is  called  upon 
to  exert  precisely  the  same  care  and  solicitude  in  behalf  of  his 
cestui  que  trust  as  he  would  do  for  himself,  but  greater  measure 
than  this  a  court  of  equity  will  not  exact :"  Lewin  on  Trustees,  152. 
And  in  Story's  Equity  it  is  said  that  where  a  trustee  has  acted 
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in  good  faith  in  the  exercise  of  a  fair  discretion^  and  in  the  same 
manner  as  he  would  ordinarily  do  in  regard  to  his  own  prop- 
erty, be  ought  not  to  be  held  responsible  for  any  losses  accruing 
in  the  management  of  the  trust  property:  Sec.  1272.  The  first 
of  these  writers  measures  the  liability  of  the  trustee  by  the  dil* 
igence  of  a  provident  owner;  the  two  last  mentioned,  by  the 
diligence  of  the  trustee  in  his  own  concerns.  But  there  is  no 
rmbstantial  difference  between  them.  The  degree  of  diligence 
which  a  trustee  uses  in  his  own  afihirs  can  not  properly  be  the 
sribject  of  judicial  inquiry.  Every  trustee  must  be  presumed 
by  the  court  before  whom  his  account  is  taken  to  use  in  his 
own  concerns  such  diligence  as  is  commonly  used  by  all  pru- 
dent men:  Jones,  on  Bail.  80.  The  diligence  of  a  provident 
man,  therefore,  is  the  measure  of  a  trustee's  duty.  If  it  were 
otherwise,  there  would  be  one  rule  for  a  careless,  and  a  different 
rule  for  a  vigilant,  trustee;  and  the  careless  trustee  would  be 
exonerated  in  the  same  case  in  which  the  vigilant  would  be 
held  liable.  This  was  never  intended  either  by  the  elementaiy 
writers  or  by  the  authorities  from  which  they  deduce  these  con- 
clusions. 

In  section  1268  of  Story's  Equity  it  is  suggested  that  inas- 
much as  a  trustee  is  not  entitled  to  a  compensation  for  his  ser- 
vices, he  would  seem,  upon  analogous  principles  applicable  to 
bailments,  to  be  liable  only,  like  a  gratuitous  bailee,  for  gross 
negligence.  But  he  adds,  however,  that  it  would  be  difficult 
to  affirm  that  courts  of  equity  do  in  fact  always  limit  the  respon- 
sibility of  trustees,  or  measure  their  acts  by  such  a  rule. 

In  some  of  the  English  decisions  the  liability  of  a  trustee 
seems  to  have  been  determined  upon  the  analogy  between  a 
trust  and  a  gratuitous  bailment;  but  such  a  rule  can  not  be  ap- 
plicable to  trustees  within  this  state,  because  they  are  in  fact 
entitled  to  compensation  by  way  of  commissions  on  moneys  re- 
ceived and  paid:  Meacham  v.  Stemea,  9  Paige,  403;  and  al- 
though the  smallness  of  their  compensation  may  be  a  good  rea- 
son for  judging  them  with  indulgence  and  liberality,  they  can 
.  not  be  placed  on  the  footing  of  gratuitous  bailees. 

But  in  the  case  under  consideration  the  assignment  gives  the 
trustee  the  right  to  retain  the  expenses  of  the  trust  and  a  rea- 
sonable compensation  for  his  services  in  its  execution.  He 
stands  therefore,  in  regard  to  his  obligation  to  exercise  diligence, 
in  the  light  of  a  paid  agent  for  the  parties  interested,  and  not 
in  that  of  a  gratuitous  bailee  or  trustee.  Such  an  agent  is 
liable  for  ordinary  negligence,  or  the  want  of  that  degree  of 
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dilligence  which  persons  of  common  prudence  are  accustomed 
to  use  about  their  own  business  and  affairs:  Stores  Agency,  sec. 
183. 

The  debtor  therefore  has  in  this  assignment  exonerated  the 
trustee  from  the  duty  of  exercising  ordinary  diligence  in  the 
execution  of  the  trust;  and  the  creditors,  if  they  act  under  it 
and  claim  or  accept  dividends,  are  bound  by  its  terms  and  con- 
ditions. In  case  of  a  loss  in  the  collection  of  the  assets,  or  in 
the  keeping  or  the  management  of  the  trust  fund,  for  the  want 
of  that  degree  of  diligence,  the  loss  must  fall  on  them.  A  case 
might  happen  in  which  a  great  portion  of  the  fund  might  be 
lost  in  this  way.  A  failing  debtor  can  not  be  permitted  to  put 
at  hazard  the  trust  fund  which  justly  belongs  to  his  creditors, 
by  authorizing  the  trustee  to  manage  it  wiihout  due  prudence 
and  caution. 

It  was  suggested  upon  the  argument  that  the  covenant  of  the 
trustee  to  execute  the  trust  to  the  best  of  his  ability  bound  him 
to  exercise  all  the  diligence  required  by  his  duty  as  trustee. 
But  this  is  qualified,  and  we  think  controlled,  by  that  which 
immediately  follows,  and  exonerates  him  from  liability.  Such 
doubtless  was  the  meaning  of  the  parties,  and  so  the  instrument 
is  to  be  understood. 

The  judgment  below  ought  to  be  affirmed. 

MoBSE,  J.,  being  related  to  the  parties,  gave  no  opinion. 
Judgment  affirmed. 

AfiSIONMENT  CONTAININO  PROVISION  THAT  ASSIGNEE  SHALL  NOT  BB  LlA- 

BLB  for  any  losses  that  may  occur  in  the  management  of  the  estate,  except 
ID  cases  of  gross  and  willful  negject,  is  void:  Meical/y,  Van  Brunt,  37  Barb. 
627;  Mclntire  v.  Benson,  20  HI.  502,  both  citing  the  principal  case.  An 
assignee  under  a  voluntary  assignment  for  the  benefit  of  creditors  is  charge- 
able with  the  care  of  a  provident  owner,  and  is  liable  for  a  loss  occasioned  by 
ordinary  negligence:  ComwtU  v.  Deck,  8  Hun,  124;  James  v.  Covsing,  17  I<L 
267,  both  citing  the  principal  case.  An  assignee  can  not  be  allowed  for  coun- 
sel fees  and  disbursements  paid  in  defending  actions  against  the  assignor,  or 
in  any  litigation  not  involved  in  the  performance  of  the  duties  required  by 
the  trust:  Levy*8  Accounting,  I  Abb.  N.  C.  181,  citing  the  principal  case. 


Tbaoy  v.  Albany  Exchange  Company. 

(7  Nbv  Toax  (8  Skldxh),  472.] 
Covenant  in  Lease  that  Tenant  shall  have  Refusal  o7  thx  Prem* 
ISES  for  another  term,  saying  nothing  about  the  rent  for  such  renewed 
term,  binds  the  landlord  to  give  a  renewal  at  the  same  rent 
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Rencwal  07  Lxasb  mat  bs  Claimsd  bt  Texant,  under  an  independeiit 
oovenant  in  the  lease  that  he  shall  have  one,  notwithstanding  the  origi- 
nal term  haa  not  yet  expired^  and  notwithstanding  some  rent  remains 
due  from  him  to  the  landlord  on  acooont  of  the  origmal  term. 

Appeal  from  a  judgment  in  fayor  of  plaintiff  in  an  action  for 
damages  for  breach  of  covenant  to  renew  a  lease.  The  facts  are 
given  in  the  opinion. 

Marcus  T.  Beynolds,  for  the  apx>eUant>  the  landlord  covenant- 
ing  to  renew. 

Nicholas  EtU,  jun.,  for  the  defendant,  the  tenant. 

By  Court,  Jewett,  J.  This  was  an  action  for  a  breach  of 
covenant  on  the  part  of  the  defendant,  in  refusing  to  renew  a 
lease  of  certain  premises  situate  in  the  city  of  Albany.  The 
lease  was  executed  by  the  parties  on  the  first  day  of  February, 
1847,  granting  the  premises  to  the  plaintiff  for  two  years  and  six 
months  from  the  first  day  of  November,  1846,  at  the  rent  of  one 
thousand  dollars  per  year,  payable  quarterly,  and  contained  the 
following  covenant:  ^*  The  said  party  of  the  second  part  to  have 
the  refusal  of  the  premises  at  the  expiration  of  this  lease  for 
three  years  longer."  On  the  first  day  of  February,  1849,  the 
plaintiff  requested  the  defendant  to  execute  to  him  a  new  lease 
of  the  premises  for  three  years  from  the  first  day  of  May  following 
at  the  same  rent  as  that  reserved  in  the  lease  before  mentioned, 
the  latter  being  the  day  on  which  the  then  term  would  expire. 
The  defendant  refused  to  do  so,  unless  the  plaintiff  would  pay 
one  thousand  two  hundred  dollars  per  year  rent,  instead  of  one 
thousand  dollars,  and  subsequently  gave  notice  to  the  plaintiff 
that  unless  he  would  take  a  new  lease  for  the  premises,  at  a  rent 
of  one  thousand  two  hundred  dollars  per  annum  therefor,  the 
defendant  would  rent  the  premises  to  another.  Subsequently, 
and  on  the  tenth  day  of  Februaiy,  1849,  the  plaintiff  took  from 
the  defendant  a  lease  for  one  year  from  the  first  day  of  May  fol- 
lowing, at  the  rent  of  one  thousand  two  hundred  dollars  per 
annum,  protesting  at  the  same  time  against  the  right  of  defend- 
ant to  exact  an  increased  rent,  and  claiming  to  reserve  his  right 
of  action,  and  for  which  this  action  is  brought.  It  is  admitted 
by  the  pleadings  that  the  plaintiff  demanded  performance  of  tbe 
covenant  at  the  expiration  of  the  first  term,  and  that  the  defend- 
ant refused.  This  is  an  averment  in  the  complaint,  and  there  is 
no  denial  in  the  answer.  It  is  admitted  that  tbe  premises  were 
worth  one  thousand  two  hundred  dollars  per  year,  and  were 
rented  by  the  defendant  for  that  sum.    It  was  also  admitted  that 
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the  sum  of  fif  fy-eeren  dollars  remained  doe  on  account  of  the 
rent  of  the  premises,  from  the  plaintiff  to  the  defendant,  from 
the  first  day  of  Febroaiy,  1849,  being  part  of  the  quarter-rent 
falling  due  on  that  day,  and  the  further  sum  of  two  hundred 
and  fifty  dollars,  from  the  first  day  of  May,  1849,  being  the 
quarter's  rent  due  on  that  day,  which  sums  still  remain  unpaid, 
to  recover  which  the  defendant  had  brought  a  suit  against  the 
plaintiff.  A  juiy  trial  was  waived,  and  upon  closing  the  evi- 
dence, the  counsel  for  the  defendant  stated  several  grounds 
upon  which  the  defendant  was  entitled  to  judgment  upon  the 
facts  proved;  but  the  judge  decided  that  the  plaintiff  was  enti- 
tled to  recover  the  sum  of  six  hundred  dollars,  less  a  rebate  of  in- 
terest on  two  hundred  dollars  from  the  day  of  the  trial  to  the  first 
day  of  May,  1861.  The  defendant  excepted.  The  decision  of  the 
main  question  arising  in  this  case  must  turn  upon  the  true  con- 
struction of  the  words  of  the  covenant,  for  a  breach  of  which 
this  action  is  brought,  which  are:  "  The  said  party  of  the  second 
part  to  have  the  refusal  of  the  premises  at  the  expiration  of  this 
lease  for  three  years  longer."  There  are  several  decisions  show- 
ing that  a  covenant  in  a  lease  to  renew  it,  without  providing  in 
respect  to  the  term  to  be  granted  or  the  amount  of  rent  to  be 
paid,  implies  a  renewal  for  the  same  term  and  rent.  But  a  cove* 
nant  to  renew  upon  such  terms  as  might  be  agreed  upon  is  void 
for  uncertainly:  Bulgers  v.  Hunter ^  6  Johns.  Ch.  218;  WhiUoch 
V.  Duffield,  1  Hoffm.  Ch.  110;  4  Kent's  Com.  108;  Abed  v.  Bad- 
cliff,  13  Johns.  297  [7  Am.  Dec.  877];  1  Billiard  Ab.,  c.  15» 
sec.  78. 

Whatever  ambiguity  there  may  be  in  the  words  of  the  cove- 
nant, the  intention  of  the  parties  to  be  collected  from  them, 
considered  in  connection  with  the  whole  instrument,  obviously 
was  that  the  plaintiff  at  his  election  should  have  a  renewal  of 
the  lease  for  the  premises  for  the  further  term  of  three  years,  to 
commence  at  the  expiration  of  the  existing  lease,  for  the  same 
annual  rent  as  the  former,  payable  quarter-yearly.  Although 
the  intent  of  the  parties  be  in  opposition  to  the  strict  letter  of 
the  contract,  it  must  prevail  when  clearly  ascertained  from  it: 
2  Kent's  Com.  555;  Farkhurst  v.  Smilh,  Willes,  332;  Hathaway 
V.  Power,  6  Hill,  453;  Earl  of  Clanrickard'a  Case,  Hob.  277. 

The  plaintiff  was  not  restricted  to  the  time  when  the  term 
granted  by  the  lease  expired  to  make  his  election  for  a  renewal 
for  the  further  term;  and  if  made, and  a  renewal  demanded,  the 
defendant  was  bound  to  comply  with  his  covenant  in  that  re- 
spect.   The  plaintiff  in  February,  1849,  made  his  election  and 
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demanded  a  performanoe;  the  defendant  refused,  unless  lie 
would  consent  to  take  a  renewal  at  an  enhanced  rent,  and  gave 
him  notice  that  unless  he  would  do  so  the  defendant  would 
rent  the  premises  to  another.  This  I  think  constituted  a  breach 
of  the  covenant  by  the  defendant.  The  taking  of  the  lease  by 
the  plaintiff  for  a  different  term  under  the  circumstances  could 
not  operate  as  a  surrender  of  the  first,  or  as  a  performance  of 
the  covenant  by  the  defendant.  The  term  of  this  second  lease 
did  not  commence  until  the  expiration  of  the  first.  And  besides, 
the  evidence  shows  that  it  was  not  intended  by  the  plaintiff  to 
relinquish  a  surrender,  or  by  the  parties  that  it  should  be 
accepted  as  a  i>erformance  of  the  covenant,  and  that  should  be 
regarded  as  decisive  of  the  question:  Oybson  v.  Searl,  Cro.  Jao. 
176;  Van  Eensselaer  v.  Fenniman^  6  Wend.  569,  579;  Bogart  v. 
Burkhaller,  1  Denio,  125. 

As  to  the  objection  made  by  the  defendant  that  there  was 
rent  in  arrear,  and  therefore  the  plaintiff  was  not  entitled  to  a 
further  lease,  the  covenant  being  independent,  the  liability  of 
the  defendant  for  the  breach  of  the  covenant  in  question  re- 
mained. The  payment  of  the  rent  was  not  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  a  renewal  of  the  lease  under 
the  covenant,  and  he  might  bring  his  action  for  a  breach  of  it, 
although  he  was  guilty  of  a  default  in  the  payment  of  his  rent 
or  performance  of  his  covenant:  Dawson  v.  Dyer,  5  Bam.  & 
Adol.  584. 

The  measure  of  damages  was  correct.  It  was  confined  to 
the  difference  between  what  the  plaintiff  was  to  have  paid  for 
the  rent  for  the  term  and  what  he  was  compelled  to  pay  under 
the  new  lease:  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  61  [42 
Am.  Dec.  38];  Driggs  v.  Durighl,  17  Wend.  71.  The  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

Simple  CovmsvANT  to  Rbxbw  Lkasb  impliat  a  renewal  for  the  same  term 
and  at  the  tame  rent:  Western  T,  C,  of  B,  v.  Lansing,  49  N.  Y.  503;  Cui^ 
ningfiam  v.  PcUUe^  09  Mass.  252,  both  citing  the  principal  case. 

Mkasurb  07  Damages  tor  not  Gnrnco  Lease  is  the  actual  valne  of  the 
bargain  which  the  plaintiff  has  made:  JUack  v.  Patchin,  42  N.  Y.  172;  Kidd 
▼.  MeCormick,  83  Id.  397,  both  citing  the  principal  case.  If  a  oovenantor 
breaks  his  covenant,  he  pnts  himself  without  the  pale  or  protection  of  the 
rule  of  damages,  and  becomes  liable  upon  his  broken  coTenant  for  the  yalne 
of  the  estate  he  was  instnimeotal  in  taking  from  his  grantee:  Mack  v.  Palehin^ 
29  How.  Pr.  31,  citing  the  principal  case.  See  also  Driggs  y.  Dwight,  31  Am. 
Dec.  283,  note  285,  where  other  cases  are  collected. 

To  CoirmTUTB  CovmAUT  Edki«u(o  wrm  Land,  no  particolar  wordf  are 
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esiential,  and  it  is  sufficient,  if,  from  the  whole  instrament,  it  appears  tliat 
SQch  was  the  apparent  intention  of  the  parties:  WUkhiBon  v.  PettU,  A7  Barb. 
233,  citing  the  principal  case. 

Right  to  Renewal  of  Lease  is  Pboteoted  bt  Equitt:  See  Pkiffe  ▼» 
WardeU,  28  Am.  Deo.  430.  note  436. 


Allen  t;.  Patterson. 

[7  VWW  TOBK  (3  8BLDKM),  419.] 

OoMPLAiKT  Which  Alleges  that  Defekdakt  is  Imdbbteb  to  PLAUvrm 
in  a  specified  sum,  for  goods  sold  and  delivered  by  plaintiff  to  defendant 
at  his  request,  at,  etc.,  and  that  there  is  now  due  to  plaintiff  from  de- 
fendant a  sum  specified,  for  which  he  demands  judgment,  is  sufficient 
under  the  New  York  code  of  procedure. 

Appeal  from  a  judgment  afiirming  a  judgment  oyermling  a 
demurrer.  The  complaint  demurred  to  was  in  the  following 
form,  the  ground  of  demurrer  being  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action:  ''  The  plain tLffs  com- 
plain against  the  defendant  for  that  the  defendant  is  indebted 
to  the  plaintiffs  in  the  sum  of  three  hundred  and  seyeutj-one 
dollars  and  one  cent,  for  goods  sold  and  delivered  by  the  plaint- 
iffs to  the  defendant,  at  his  request,  on  the  first  day  of  May, 
1849,  at  the  city  of  Buffalo,  in  said  county.  •  And  the  plaintiffs 
say  that  the  items  in  their  account  exceed  twenty  in  number. 
And  the  plaintiffs  say  that  there  is  now  due  them  from  the  de- 
fendant the  sum  of  three  hundred  and  seyenty-one  dollars  and 
one  cent,  for  which  sum  the  plaintiffs  demand  judgment  against 
the  defendant,  with  interest  from  the  twentieth  day  of  October, 
1849,  besides  costs."  The  judge  before  whom  the  demurrer  waa 
first  argued  held  (in  an  opinion  not  reported,  following  Tucker 
y.  *BtL8hton,  2  Code  Bep.  69),  that  the  complaint,  though  in- 
artistic, stated  all  the  facts  necessary  to  support  an  inference 
of  indebtedness  for  goods  sold,  which  yiew  was  sustained  by  the 
full  bench;  and  from  their  decision  the  defendant  appealed. 

Oeorge  F.  Comstock,  for  the  appellant. 

Nicholas  BUI,  jun,,  for  the  respondents. 

By  Court,  Jewett,  J.  The  code  requires  that  a  complaint 
shall  contain  a  plain  and  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action:  Sec.  142.  Every  fact  which  the 
plaintiff  must  prove  to  enable  him  to  maintain  his  suit,  and 
which  the  defendant  has  a  right  to  controvert  in  his  answer^ 
must  be  distinctly  averred  or  stated.     This  rule  of  pleading  in 
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an  action  for  a  legal  remedy  is  the  same  as  formerly  in  this, 
that  facts,  and  not  the  evidence  of  facts,  must  be  pleaded:  1 
Ch.  PL  215;  ]lead  v.  Brookman,  3  T.  R.  159,  per  Buller,  J.; 
Eno  V.  Woodworth,  4  N.  T.  249  [53  Am.  Dec.  370]. 

The  plaintiffs  in  their  complaint  in  this  action  state  that  the 
defendant  is  indebted  to  the  plaintiffs  in  the  sum  of  three  hon- 
dred  and  seventy-one  dollars  and  one  cent,  for  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant  at  his  request,  on 
the  first  day  of  May,  1849,  at  the  city  of  BuffiEklo  in  said  couniy 
of  Erie,  and  that  the  items  of  their  account  exceed  tweniy 
in  number,  and  that  there  is  now  due  them  from  the  defendant 
the  sum  of  three  hundred  and  seventy-one  dollars  and  one  cent, 
for  which  they  demand  judgment  against  the  defendant,  with 
interest  from  the  twentieth  day  of  October,  1849,  besides  costs. 
In  substance  stating  that  on  the  first  day  of  May,  1849,  at  the 
city  of  Buffiilo,  in  the  county  of  Erie,  the  plaintiffs,  at  the  re- 
quest of  the  defendant,  sold  and  delivered  to  him  goods  for 
which  he  then  owed  or  was  then  bound  to  pay  the  plaintiff  the 
sum  of  three  hundred  and  seventy-one  dollars  and  one  cent,  and 
that  the  items  of  their  account  of  such  goods  exceeded  twenty 
in  number;  and  further  aveiring  that  there  was  then  due  them 
from  the  defendant  the  sum  of  three  hundred  and  seventy-one 
dollars  and  one  cent  (that  is,  that  the  time  when  the  said  money 
for  said  goods  was  promised  to  be  paid  had  expired),  for 
which  sum  the  plaintiffs  demand  judgment,  etc.  The  question 
is,  then,  Are  there  facts  enough  stated  to  constitute  a  cause,  of 
action  ?    I  think  that  there  are. 

The  words  "  that  the  defendant  is  indebted  to  the  plaintiffs  in 
the  sum  of  three  hundred  and  seventy-one  dollars  and  one  cent, 
for  goods  sold  and  delivered  by  them  to  him  at  his  request,  on 
the  first  day  of  May,  1849,  and  that  there  was  then  due  to  the 
plaintiffs  from  the  defendant  said  sum,"  clearly  imply  that  a 
contract  had  been  made  between  the  plaintiffs  and  defendant, 
by  which  the  former  sold  and  delivered  the  latter  goods  at  his 
request,  for  which  he  promised  to  pay  the  plaintiffs  the  sum  of 
three  hundred  and  seventy-one  dollars  and  one  cent;  and  that 
the  period  when  the  same  was  promised  to  be  paid  had  expired. 
It  contains  eveiy  statement  of  fact  necessaiy  to  constitute  a  good 
indebitattia  count  in  debt,  according  to  the  mode  of  pleading 
befoie  the  code:  2  Ch.  PL,  ed.  1812,  p.  142;  Emery  v.  Fell,  2  T. 
R.  28;  1  Ch.  PL  845. 

The  counsel  for  the  defendant  insisted  that  the  statement 
that  theie  is  "  due/'  etc..  did  not  amount  to  a  statement  that 
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the  debt  had  become  payable;  that  it  meant  no  more  than  the 
statement  that  the  defendant  is  ''indebted/'  etc.,  and  that  if 
the  word  **  dne"  had  two  significations,  the  pleader  could  not 
select  between  them»  and  impute  to  it  the  one  which  suits  his 
purpose  best;  for  the  maxim  was,  that  everything  should  be 
taken  most  strongly  against  the  pleader,  or  if  the  meaning  of 
the  words  be  equivocal,  and  two  meanings  present  themselves, 
that  construction  shall  be  adopted  which  is  most  unfavorable 
to  the  party  pleading.  In  the  case  of  Uniied  Slates  v.  The 
State  Bank  of  North  Carolina,  6  Pet.  29,  Judge  Stoiy  said  that 
the  term  **  due "  was  sometimes  used  to  express  the  mere  state  of 
indebtment,  and  that  it  was  an  equivalent  to '  *  owed  "  or ' '  owing ," 
and  it  was  sometimes  used  to  express  the  fact  that  the  debt  had 
become  payable.  In  the  latter  sense  I  think  that  the  word 
"  due"  was  used  by  the  pleader  in  the  complaint  in  this  suit, 
and  in  that  sense  it  may  be  deemed  to  have  been  used.  In  1 
Ch.  PL  241,  it  is  said  that  it  is  a  maxim  in  pleading  that  every- 
thing shall  be  taken  most  strongly  against  the  party  pleading,  or 
rather,  that  if  the  meaning  of  the  words  be  equivocal,  they  shall 
be  construed  most  strongly  against  the  party  pleading  them;  for 
it  is  to  be  intended  that  every  person  states  his  case  as  favora- 
bly to  himself  as  possible:  but  that  the  maxim  itself  must  be 
received  with  some  qualification,  for  the  language  of  the  plead- 
ing is  to  have  a  reasonable  intendment  and  construction;  and 
when  a  matter  is  capable  of  different  meanings,  that  shall  be 
taken  which  will  support  the  declaration,  etc.,  and  not  the 
other,  which  will  defeat  it:  Wyat  v.  Aland,  1  Salk.  825.  The 
code,  section  159,  declares  that  in  the  construction  of  a  plead- 
ing for  the  purpose  of  determining  its  effect,  its  allegations 
shall  be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties;  and  section  140  provides  that  the  rules  by 
which  the  sufficiency  of  the  pleadings  is  to  be  determined  are 
modified  as  prescribed  by  that  act.  I  think,  then,  that  we  are 
not  only  authorized  but  required  to  consider  that  the  term 
**  due  "  was  used  in  the  complaint  to  express  the  fact  that  the 
money  sought  to  be  recovered  had  become  i>ayable;  or  the  time 
when  it  was  promised  to  be  paid  had  elapsed.  The  judgment 
should  be  affirmed  with  costs. 
Judgment  affirmed. 

Common  Comm,  how  Fab  Allowablb  xna>iB  Codb  Stbtbm  of 
Plkadino. — In  the  oommon-law  tyBtem  of  pleading,  the  common  ooonti  were 
of  four  descriptions:  1.  The  iruUbUcUtu  count;  2.  The  quantum,  meruU  ooont; 
S.  The  qmaniwm  valebemt  ooont;  4.  The  account  stated.     The  indebUaimf 
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count  stated  that  the  defendant  was,  on  a  certain  day  named,  indebted  to 
the  plaintiff  in  a  named  sum  of  money,  as  for  use  and  occupation,  or  for  per- 
eonal  serrices,  or  for  money  lent,  paid  ont,  or  had  and  receiyed,  or  for  inter- 
est, or  for  some  other  pre-existing  debt  on  simple  contract,  incurred  at  the 
defendant's  request,  and  tiiat  being  so  indebted,  tho  defendant,  in  considera- 
tion thereof,  then  promised  the  plaintiff  to  pay  him  the  said  sum  of  money  on 
request.  The  quantum  mervU  count  stated  that  whereas,  in  consideration 
^hat  the  plaintiff  had  done  work  at  the  request  of  the  defendant,  he,  the  de- 
rendant,  promised  the  pUintiff  to  pay  him  so  much  money  as  he  reasonably 
deeeryed  to  have;  and  the  count  theu  averred  that  the  plaintiff  deserved  to 
have  a  named  sum,  whereof  the  defendant  had  notice.  The  quantum  vaUbcaU 
count  was,  in  general,  confined  to  the  case  of  a  claim  for  goods  sold,  and 
stated  that  "  the  defendant  promised  to  pay  so  much  as  the  goods  were  rea- 
sonably worth;**  and  it  concluded  with  an  averment  that  they  were  reason- 
ably worth  a  named  sum,  and  that  the  defendant  had  notice  thereof.  The 
account  stated  alleged  that  the  defendant,  on  a  named  date,  was  indebted 
to  the  plaintiff  in  a  named  sum,  for  money  found  to  be  due  from  the  defend- 
ant to  the  plaintiff  on  an  account  then  stated  between  them,  and  averred  a 
promise  as  in  the  inddntalui  count:  1  Ch.  PL  351.  In  all  these  counts  the 
implied  promise  was  averred  as  if  it  were  express:  1  Bates  Pleading  under 
the  Ckxles,  571. 

The  principal  case  was  the  first  one  in  which  the  question  arose  how  far 
the  use  of  the  common  counts  could  be  permitted  in  tiie  system  of  pleading 
introduced  by  the  codes.  It  is  regarded  as  the  great  leading  case  on  the  sub- 
ject under  discussion,  and  while  its  doctrine  has,  by  some  able  and  learned 
judges  and  writers,  been  questioned,  it  has  been  yery  generally  accepted  and 
followed  by  the  courts  of  those  states  in  which  the  code  system  has  been 
adopted.  And  in  subsequent  cases  the  courts  have  almost  unanimously  de- 
cided that  a  complaint  or  petition  substantially  the  same  in  its  form  and  in 
its  allegations  as  the  old  common  counts  in  aatumpsU  is  in  accordance  with 
the  fundamental  principles  of  the  code  procedure,  and  is  a  good  pleading. 
Such  complaints  or  petitions  are  held  to  sufficiently  set  forth  a  cause  of 
action  in  the  cases  where  the  declarations  after  which  they  are  modeled  would 
have  been  proper  under  the  former  practice:  Pomeroy  on  Remedies  and  Reme- 
dial Rights,  Sec.  542;  1  Bates  Pleading  under  the  Code,  571;  Green's  Pleading 
and  Practice  under  the  Code,  sec.  652;  Bliss  on  Code  Pleading,  sec.  156  et  seq. ; 
Ball  V.  Fulton  County,  31  Ark.  379;  Wilkina  v.  Stidger,  22  Cal.  231;  AbadU  v. 
Carrillo,  32  Id.  172;  MerriU  v.  Oltdden,  39  Id.  559;  Pavuticli  v.  Bean,  48  Id. 
364;  Magee  v.  Kast,  49  Id.  141;  De  La  Ouerra  v.  NewhaU,  55  Id,  21;  Broum 
v.  Pei-ry,  Ul^id.  32;  Wolfy,  Schqfield,  38  Id.  175;  Johmon  v.  Kilgore,  39  Id. 
147;  Boudog  v.  Oarrett,  Id.  338;  Curran  v.  Curran,  40  Id.  473;  Oommissum- 
€r$  of  Jennings  County  v.  Verbarg,  63  Id.  107;  Humphrey  v.  Fair,  79  Id. 
410;  Meagftei'  v.  Morgan,  3  Kan.  372;  Clark  v.  Fensky,  Id.  389;  Emalie  v. 
City  of  Leavenworth,  20  Id.  562;  Carroll  v.  PauVs  Adm'r,  16  Mo.  226;  Stoui 
y.  St,  Louis  Tribune  Co.,  52  Id.  342;  Higg'ms  v.  Oermaine,  1  Mont.  230;  Far- 
ran  V.  Sherwood,  17  N.  Y.  227;  liosUy  v.  Black,  28  Id.  438;  Hurst  v.  Litch- 
/eld,  39  Id.  377;  Sloman  v.  Schmidt,  8  Abb.  Pr.  5;  Belts  v.  Bache,  14  Id, 
279;  Evcms  v.  Harris,  19  Barb.  416;  OoeltM  v.  WhiU,  35  Id.  76;  Bates  v. 
Cobb,  5  Bosw.  29;  Cudlipp  v.  Whipple,  4  Duer,  610;  8.  C,  1  Abb.  Pr.  107; 
Adams  v.  HoOey,  12  How.  Pr.  326;  Fells  v.  Vestvali,  2  Keyes,  152;  Jones  v. 
Jliial,  82  N.  C.  252;  Orannis  v.  Hooker,  29  Wis.  65.  In  almost  every  one  of 
these  decisions  the  principal  case  is  cited  with  approvaL  The  following  rule 
is  also  held  by  the  authorities  to  be  still  in  force  under  the  codes:  '*  When 
Ax.  Dao.  ToL.  Lyn->86 
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the  plainti£F  hat  entered  into  an  express  contract  with  the  defendant,  and 
has  fully  performed  on  his  part,  so  that  nothing  remains  nnezecnted  but  the 
defendant's  obligation  to  pay,  he  may  if  he  please  sue  upon  the  defendant's 
implied  promise  to  make  such  payment,  rather  than  upon  the  express  under* 
taking  of  the  original  contract. "  And  it  is  held  that  to  that  end  he  may  re- 
sort to  a  complaint  identical  with  the  ancient  common  counts:  Pomeroy  on 
Bemedies  and  Remedial  Rights,  sec  543;  Friermuih  v.  Friermuth,  46  CaL  42. 
KerUeUer  t.  Raymond^  10  Ind.  199;  Brown  v.  Perry^  14  Id.  32:  Enuiie  v. 
City  qf  Leaveiwarth,  20  Kan.  562;  Carroll  v.  PauCs  Adm'r,  16  Mo.  226;  StotU 
V.  St.  Louis  Tribune  Co.,  52  Id.  342;  Farron  ▼.  Sherwood,  17  N.  Y.  227; 
Ho8tey  V.  Black,  28  Id.  438;  Hurst  v.  LUcI^field,  39  Id.  377;  Suaadorf  ▼. 
Schmidt,  55  Id.  319;  Atkinaon  v.  Collins,  9  Abb.  Pr.  353;  Beeknian  t.  PlaU 
ner,  15  Barb.  550;  liham  v.  Harris,  19  Id.  416;  FeUs  v.  VestvaU,  2  Keyes, 
152;  Oreen  v.  Oilbert,  21  Wis.  395.  But  see,  con^ro.'  Davis  v.  Mason,  3  Or. 
154.  Referring  to  the  rule  last  stated.  Strong,  J.,  delivering  the  opinion  of 
the  court  in  Farron  r.  Sherwood,  17  N.  T.  230,  said:  '*  This  rule  is  not 
affected  by  the  code;  the  plaintiff  might,  as  he  has  done,  rest  his  action  on 
the  legal  duty;  and  his  complaint  is  adapted  to  and  contains  every  neces- 
sary element  of  that  cause  of  action.  It  was  not  necessary  to  state  in  terms 
a  promise  to  pay;  it  was  sufficient  to  state  facts  showing  the  duty  from  which 
the  law  implies  a  promise;  that  complies  with  the  requirement  that  facts 
must  be  stated  constituting  the  cause  of  action. "  The  requisition  of  the  code 
that  the  complaint  must  contain  a  plain  and  concise  statement  of  the  facts 
constituting  a  cause  of  aotiop  is  held  to  be  satisfied  by  the  general  aUegation 
of  indebtedness  for  goods  sold  and  delivered:  Moffet  v.  Sackett,  18  Id.  522} 
KeteUas  v.  Myers,  19  Id.  231;  McManus  v.  Ophir  S.  M.  Co.,  4  Nev.  15,  all 
citing  the  principal  case.  And  a  complaint  in  an  action  for  goods  sold,  sub- 
stantially in  the  old  form  of  a  declaration  in  indebitatus  assumpsit,  is  good 
under  the  code:  Cudlipp  v.  Whipple,  4  Duer,  610;  S.  C,  1  Abb.  Pr.  107; 
Merwin  v.  Hamilton,  6  Duer,  253;  Drake  v.  Coclrq/t,  10  How.  Pr.  377;  S. 
C,  I  Abb.  Pr.  206;  Oraham  v.  Camman,  13  How.  Pr.  360;  Cfte^nwtgh  ▼. 
New  York  <fc  E.  It.  R.  Co.,  Id.  557;  Levy  ▼.  Ely,  15  Id.  395;  Waters  v.  Clark, 
22  Id.  104;  Belts  v.  Bache,  14  Abb.  Pr.  279;  Roediger  v.  Simmons,  14 
Abb.  Pr.,  N.  S.,  256;  Higgvns  v.  Oermaine,  1  Mont.  230,  all  citing  the  princi- 
pal case. 

The  old  common  money  counts  are  still  good:  Adams  ▼.  HoUey,  12  How. 
Pr.  326;  Sloman  v.  Schmidt,  8  Abb.  Pr.  5,  both  citing  the  principal  case. 
And  so  are  the  common  counts  in  an  action  on  a  bill  of  exchange:  Levy  v. 
Ley,  6  Id.  89;  Howard  v.  Richards^  2  Nev.  128,  both  citing  the  principal 
case.  These  are  given  as  instances  in  which  the  common  counts  have  been 
held  good  under  the  code.  It  seems,  however,  that  the  common  counts  can 
not  be  pleaded  together  in  the  same  complaint.  Green  says:  <*  We  regard  it 
as  clearly  settled  that,  under  the  code  system,  the  common  counts  can  not 
properly  be  pleaded  together  in  the  same  manner  as  at  common  law.  It 
seems  hardly  possible  to  reconcile  such  a  mode  of  pleading  with  the  pro- 
visions of  the  code  system:*'  Green's  Pleading  and  Practice  under  the  Code, 
sec.  652. 

It  will  be  seen  from  the  authorities  already  cited  that  the  doctrine  that  the 
old  common  counts  in  assumpsit  are  still  permissible  under  the  code  system  of 
pleading  is  firmly  established.  It  may  not  be  out  of  place,  however,  to  here 
present  the  views  of  some  judges  and  writers  of  eminence  who  believe  that, 
on  principle,  the  use  of  the  common  counts  is  not  compatible  with  the  prin- 
ciples of  the  code  system.    In  the  case  of  Abadie  v.  CarriUo,  32  CaL  175, 
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Sanderson,  J.,  delivered  the  following  concuniug  opinion,  in  which  Rhodes, 
J.,  expressed  his  concnrrence:  "If  the  question  presented  by  the  record  in 
this  case  was  new,  I  should  be  ioclioed  to  hold  the  comprint  bad,  upon  the 
gronnd  that  it  does  not  state  &ots  sufficient  to  constitute  a  cause  of  action. 
Notwithstanding  the  many  decisions  to  the  contrary,  I  have  never  been  able 
to  regard  the  common  counts  as  consistent  with  our  code  practice,  which  was 
intended  to  provide  a  uniform  mode  of  pleading  in  all  cases.  The  funda« 
mental  rule  in  our  system  of  pleading  requires  a  statement  of  the  facts  con- 
stituting the  cause  of  action  or  defense  in  ordiuaiy  and  concise  language,  so 
that  the  precise  matters  intended  may  appear  upon  the  face  of  the  pleading, 
and  the  opposite  party  need  not  be  put  upon  his  outside  knowledge  for  the 
purpose  of  ascertaining  what  is  meant.  I  do  not  think  the  common  counts 
satisfy  this  rule,  and  must  regard  their  retention  as  impairing  the  symmetry 
of  our  system;  but  a  contrary  view  was  adopted  at  the  outset,  and  has  been 
uniformly  adhered  to  since.  The  matter  is  not  of  sufficient  importance  to 
justify  us  in  disturbing  a  rule  so  long  settled.  For  these  reasons  I  concur  in 
the  judgment." 

Professor  Pomeroy  says  on  this  subject:  **  In  the  face  of  this  overwhelming 
array  of  authority,  it  may  seem  almost  presumptuous  even  to  suggest  a  doubt 
as  to  the  correctness  of  the  conclusions  that  have  been  reached  with  so  much 
unanimity.  I  can  not,  however,  consistently  with  my  very  strong  convic- 
tions, refrain  from  expressing  the  opinion  that,  in  all  these  rulings  concerning 
the  common  counts,  the  courts  have  overlooked  the  fundamental  conception 
of  the  reformed  pleading,  and  have  abandoned  its  essential  principles.  This 
position  of  inevitable  opposition  was  clearly,  although  unintentionally,  de- 
scribed by  one  of  the  judges  in  language  already  quoted,  when  he  says,  '  We 
are  inclined  to  sanction  the  latter  view,  and  to  hold  that  the  facts  which,  in 
the  judgment  of  the  law,  create  the  indebtedness  or  liability,  need  not  be  set 
forth  in  the  complaint.*  Now,  the  '  facts  which  create  the  liability '  are  the 
' facts  constituting  the  cause  of  action,'  which  the  codes  expressly  require  to 
be  alleged;  the  two  expressions  are  synonymous;  and  the  direct  antagonism 
between  what  the  court  says  need  not  be  done  and  what  the  statute  says 
must  be  done  is  patent.  But  the  objection  to  the  doctrine  of  these  decisions 
does  not  chiefly  rest  upon  such  verbal  criticism;  it  is  involved  in  the  very 
nature  of  the  new  theory  when  contrasted  with  the  old  methods.  In  every 
species  of  the  common  count,  the  averments,  by  means  of  certain  prescribed 
formulas,  presented  what  the  pleader  conceived  to  be  the  legal  effect  and  opera- 
tion of  the  facts  instead  of  the  facts  themselves,  and  the  most  important 
of  them  was  always  a  pure  conclusion  of  law.  The  count  for  money  hiad  and 
received  well  illustrates  the  truth  of  this  proposition.  In  the  all^ation  that 
'  the  defendant  was  indebted  to  the  plaintiff'  for  money  had  and  received  by 
him  to  the  plaintiff's  use,'  the  distinctive  "element  was  the  phrase  'money 
had  and  received  to  the  plaintiff''s  use.'  This  technical  expression  was  not 
the  statement  of  a  fact  in  the  sense  in  which  that  word  is  used  by  the  codes; 
if  not  strictly  a  pure  conclusion  of  law,  it  was  at  most  a  symbol  to  which  a 
certain  peculiar  meaning  had  been  given.  The  circumstances  under  which 
one  person  could  be  liable  to  another  for  money  had  and  received  were  very 
numerous,  embracing  contracts  express  or  implied,  and  even  torts  and  frauds. 
The  mere  averment  that  the  defendant  was  indebted  for  money  had  and  re- 
ceived admitted  any  of  these  circumstances  in  its  support,  but  it  did  not 
disclose  nor  even  suggest  the  real  nature  of  the  liability,  the  actual  cause  ol 
action  upon  which  the  plaintiff  relied.  The  reformed  theory  of  pleading 
was  expressly  designed  to  abrogate  forever  this  general  mode  of  avennent» 
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which  oonoealad  rather  than  displayed  the  true  cause  of  action;  it  requires 
the  facts  to  be  stated,  the  facts  as  they  exist  or  occorred,  leaving  the  law  to 
be  determined  and  applied  by  the  oonrt.  The  same  is  tme  of  the  oonmion 
count  in  every  one  of  its  phases.  A  careful  analysis  would  show  that  the 
important  and  distinctive  averments  were  either  naked  conclusions  of  law, 
or  the  legal  effect  and  operation  of  the  facts  expressed  in  technical  formulas 
to  which  a  particular  meaning  had  been  attached,  and  which  were  equally 
applicable  to  innumerable  different  causes  of  action.  The  rule  which  per* 
mitted  the  general  count  in  cuiumpsU  to  be  sometimes  used  in  an  action  upon 
an  express  contract  was  even  more  arbitrary  and  technical,  and  was  wholly 
based  upon  fictitious  notions.  The  conception  of  a  second  implied  promise 
resulting  from  the  duty  to  perform  the  original  express  promise  has  no  foun- 
dation whatever  in  the  law  of  contract,  but  was  invented,  with  great  subtlety, 
in  order  to  furnish  the  ground  for  a  resort  to  general  aamumpmt  instead  of 
special  oMwnptU  in  a  certain  class  of  cases.  All  the  reasons  in  its  support 
were  swept  away  by  the  legislation  which  abolished  the  distinctions  between 
the  forms  of  action,  since  it  was  in  such  distinctions  alone  that  those  reasons 
had  even  the  semblance  of  an  existence.  *  *  *  The  legislature  certainly 
intended  that  the  facts  constituting  each  cause  of  action  should  be  alleged  as 
they  actually  happened,  not  by  means  of  any  technical  formulas,  but  in  the 
ordinary  language  of  narrative;  and  it  is,  as  it  appears  to  me,  equally  certain 
that  the  use  of  the  common  counts  as  complaints  or  petitions  is  a  violation  of 
these  fundamental  principles:**  Pomeroy  on  Bemedies  and  Remedial  Bights, 
sec.  544. 

In  Minnesota  and  in  Oregon  the  courts  seem  disinclined  to  follow,  to  the 
full  extent,  the  doctrine  which  prevails  in  the  other  states  whose  decisions 
have  been  cited  above.  In  the  case  of  Foerster  v.  KtrkpcUrick,  2  Minn.  210, 
the  complaint  was  in  this  form:  "  The  complaint  of  the  above-named  plaintiffs 
respectfully  shows  to  this  court  that  the  above-named  defendants  are  indebted 
to  them  in  the  sum  of  seven  hundred  and  sixty-three  dollars  and  twelve  cents, 
together  with  interest  thereon  from  the  sixteenth  day  of  July,  a.  d.  1857>  on 
account  for  goods,  wares,  and  merchandise  sold  and  delivered  by  the  plaintiffi 
to  tlio  defendants  at  the  special  instance  and  request  of  the  defendants. 
Wherefore  the plaintifis  demand  judgment,*'  etc.  The  defendants  demurred. 
The  demurrer  was  overruled  and  judgment  entered  on  demurrer.  In  the 
supreme  court  this  judgment  was  reversed,  and  Atwater,  J.,  who  delivered 
the  opinion  of  the  court,  said:  '*  The  complaint  is  defective.  •  •  •  No  time 
is  alleged  when  the  goods  were  sold.  But  especially  there  is  no  allegation 
that  the  goods  were  of  the  value  of  the  amount  of  the  indebtedness  claimed 
in  the  complaint,  or  of  any  valae  whatever,  nor  any  allegation  that  the  de- 
leudants  ever  promised  to  pay  that  or  any  amount  whatever.  In  an  action 
for  goods  sold  and  delivered,  it  is  absolutely  essential,  in  order  to  sustain  the 
action,  that  one  or  the  other  at  least  of  the  allegations  should  be  made. 
Without  it  the  allegation  of  indebtedness  is  a  mere  conclusion  of  law,  entirely 
unsupported  by  any  fact  For  the  defendant's  liability  grows  out  of  the  fact 
that  the  goods  were  either  worth  the  amount  of  the  claim,  or  else  that  they 
promised  to  pay  the  amount.  •  •  *  Without  one  or  the  other  of  these 
allegations,  there  appears  no  consideration  to  support  the  pretended  indebted- 
ness. The  allegation  is  also  important  to  give  the  defendant  notice  of  the 
ground  upon  which  plaintiff  claims  that  he  may  frame  his  answer  and  prepare 
his  evidence  accordingly.**  In  the  case  of  Botcen  v.  Emmer9on,  3  Or.  452, 
the  complaint  alleged  that  *'on  or  about  the  eighteenth  day  of  Fehruary, 
1868,  plaintiib  sold  and  delivered  to  the  defendant  four  thousand  pounds  ol 
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flour,  and  that  the  same  was  worth  two  hnndred  and  twelve  doUarB."  The 
BQpreme  court  held  that  the  complaint  did  not  state  facts  snfScient  to  con- 
stitute  a  canse  of  action.  Upton,  J.,  who  delivered  the  opinion  of  the  court, 
referring  to  the  principal  case,  said:  "  The  opinion  in  that  case,  ib  must  be 
conceded,  is  quite  out  of  the  general  current  of  authority,  and  it  is  difficult 
to  reconcile  it  with  the  numerous  decisions  in  the  same  state  that  announce 
and  reiterate  the  rule  that  the  code  requires  facts  to  be  stated,  and  not  the 
conclusions  that  result  from  the  facts.  The  opinion  assumes,  without  argu- 
ment and  without  citing  any  authority  relating  to  the  construction  of  any 
modem  code,  that  the  statement  that  the  defendant  is  indebted  to  the  plaint- 
ifif  in  a  certain  sum  is  the  statement  of  a  fact  *  *  *  The  statement  that 
the  defendant  is  indebted  to  the  plaintiff  is  substantially  the  conclusion  to  be 
found  by  the  jury  at  the  end  of  the  investigation.*'  These  two  cases,  though 
not  sufficient  to  throw  any  doubt  upon  the  rule  established  in  so  many  states, 
are  referred  to  for  the  purpose  of  elucidating  the  subject  in  hand. 

The  principal  case  is  cttid  in  the  cases  given  below,  in  support  of  the 
following  propositions:  The  rule  that  once  prevailed,  that  a  pleading  should 
be  construed  most  strongly  against  the  pleader,  is  now  abrogated  by  the  codes 
OUery  v.  Brown^  51  How.  Pr.  05.  The  language  of  a  pleading  is  to  be  given 
a  reasonable  intendment  and  construction,  and  when  a  matter  is  capable  of 
different  meanings,  that  shall  be  taken  which  will  support  the  declaration, 
not  that  which  will  defeat  it:  Clare  v.  NcUumal  City  Bankt  Z5  N.  Y.  Superior 
Ct.  265;  S.  C,  14  Abb.  Pr.,  N.  S.,  330;  Woodbury  v.  Sackrider,  2  Abb.  Pr. 
405;  Kidd  ▼.  WiUon,  23  Iowa,  466;  DooliUle  v.  Qreen,  32  Id.  124.  The  words 
'*  due  **  and  "  payable  "  are  legally  convertible  terms:  Read  v,  Worthington^  9 
Bosw.  627;  Freeborn  t.  Qlazer,  10  Cal.  338;  Abadie  v.  CarriUo,  32  Id.  174. 
Grannit  t.  Hooker,  29  Wis.  67.  A  defendant  must  aver  in  his  answer  every 
fact  necessary  to  show  a  defense,  partial  or  total:  Vcm  De  Scmde  v.  HaU,  13 
How.  Pr.  460.  And  the  plaintiff  must  aver  in  his  complaint  tho  facts  that 
constitute  his  cause  of  action:  Origgs  v.  City  of  St.  Paul,  9  Minn.  24S;  How- 
elU  v.  Potion,  26  Iowa,  544;  Jerome  v.  Stebbitis,  14  Cal.  458.  An  answer  that 
states  facts  which  if  true  would  destroy  the  plaintiff's  right  to  recover  is 
good:  McDonald  v.  Davideon,  30  CaL  175.  Where  an  answer  consists  merely 
of  a  denial,  the  defendant  will  only  be  permitted  to  controvert  the  facts  al- 
leged in  the  complaint:  Finley  v.  Quirk,  9  Minn.  200.  Facts,  and  not  evi- 
dence of  facts,  must  be  pleaded:  Davenport  Oas  L.  <t*  C  Co,  v.  City  oj 
Davenport,  15  Iowa,  20.  A  complaint  must  allege  a  present  indebtedness: 
WUherhead  v.  AUen,  4  N.  Y.  Ct.  of  App.  Dea  633;  S.  C,  3  Keyes,  566.  In 
a  suit  for  rent,  a  statement  in  the  complaint  that  tlie  sum  is  due  is  suffi- 
cient: Elmer  v.  Sant  C,  T,,2S  Ind.  56.  lu  a  complaint  for  tlio  unlawful  de- 
tention of  personal  property,  under  the  code,  it  is  not  necessary  to  allege  any 
demand  and  refusal:  Shneer  v.  Cowan,  56  Barb.  397.  In  an  action  for  money 
had  and  received,  it  was  never  necessary  to  state  in  the  complaint  how  or 
under  what  circumstances  the  money  came  to  the  hands  of  the  defendant. 
The  receipt  of  the  money  to  the  plaiutiff 's  use  is  the  fact  which  constitutes 
the  cause  of  action:  Ilarpending  v.  Shoemaker,  37  Id.  292.  What  is  neces- 
sarily understood  or  implied  in  a  pleading  forms  part  of  it,  as  much  as  if  it 
was  expressed:  Partridge  v.  Badger,  25  Id.  170.  When  a  sale  is  stated  to 
have  been  made  directly  to  the  defendant,  tho  words  ** sold  and  delivered" 
seem  to  imply  a  contract  between  tho  parties:  Acome  v.  American  M.  Co,,  li 
How.  Pr.  27.  The  present  system  of  pleading  requires  the  plaintiff  in  his 
complaint  to  set  forth  the  facts  constituting  his  cause  of  action:  Gauntley  v. 
Wlieeler,  31  Id.  189.    The  facts  constituting  the  cause  of  action  must  be 
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■tated  withoot  repetition:  Nash  v.  MeCcade^t  9  Abb.  Pr.  160.  The  smm 
strictDeet  in  pleading  is  not  required  under  the  oode  that  was  exacted  by  the 
onurts  under  the  former  system:  Blackmar  v.  ThomoAy  28  N.  Y.  71. 

Tub  principal  cask  is  approved  in  Cheabrough  v.  N.  T,  Jb  E.  R,  R,  Co.f 
26  Barb.  14;  Iluey  v.  Ptnncy,  5  Minn.  323;  and  in  Marae  v.  Oilman,  16  Wis. 
608.    And  it  was  distinguished  in  KetelUu  v.  Myer$,  1  Abb.  Pr.  410. 


Crnr  op  Buffalo  v.  Hollowat. 

[T  Nkw  Tobk  (3  SsLDSir),  403.] 
CoxTRACT  wrni  Muiqcipal  Corporation  for  Excatatino  Strskt  does 

not  imply  an  obligation  to  maintain  guards  and  lights  around  it  while 

the  work  is  prooeeding. 
Municipal  Corporation    n   Primarily  Bound  to   Kkep  Excavation 

which  it  permits  to  be  made  in  a  street  properly  guarded;  and  can  not 

cast  this  obligation  on  the  contractor  for  the  work,  unless  he  has  expressly 

assumed  it. 

Appeal  from  a  judgment  reverBing  a  judgment  sustaining  a 
demurrer  to  a  complaint.  The  action  was  by  the  corporation  of 
the  ciiy  of  Buffalo  against  a  contractor  for  building  a  sewer  in 
Elk  street,  in  the  ciiy,  who  bad  left  his  excavation  unguarded 
and  unlighted  at  night,  in  consequence  of  which  a  traveler  fell 
in,  was  injured,  and  recovered  damages  therefor  from  the  city. 
The  complaint  claimed  to  recover  reimbursement  from  the  con- 
tractor, but  the  contract  for  the  work,  as  alleged  in  the  complaint, 
did  not  contain  any  provision  requiring  the  contractor  to  main- 
tain guards  or  lights  at  times  when  the  workmen  should  be 
absent,  and  on  this  ground  defendant  demurred,  claiming  that 
without  some  such  clause  no  cause  of  action  was  shown.  The 
demurrer  having  been  sustained  as  reported,  14  Barb.  101,  the 
city  appealed. 

C.  O.  Pool,  for  the  appellants. 

John  Oanson,  for  the  respondent. 

By  Court,  Jewett,  J.  I  consider  it  to  be  a  well-settled  rule  of 
law  at  this  day,  notwithstanding  there  are  some  cases  to  the  con- 
trary, that  the  liability  to  make  compensation  for  an  injury  arising 
from  the  negligent  act  of  another  attaches  only  on  the  person  do- 
ing the  act,  or  on  the  person  employing  him.  The  liability  of 
any  one  other  than  the  party  actually  guilty  of  any  wrongful 
act  proceeds  on  the  maxim  that  he  who  does  an  act  through  the 
medium  of  another  is  in  law  considered  as  doing  it  himself — Qui 
facU  per  aliumfacU  per  ae. 

The  party  employing  has  the  selection  of  the  agent  employed; 
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and  it  is  reasonable  that  he  who  has  made  choice  of  an  unskill- 
ful or  careless  person  to  execute  his  orders  should  be  re- 
sponsible for  any  injuiy  resulting  from  his  want  of  skill  or  want 
of  care.  But  neither  the  principle  of  the  rule  nor  the  rule  it- 
self can  apply  to  a  case  where  the  party  sought  to  be  charged 
does  not  stand  in  the  character  of  employer  to  the  parly  l^ 
whose  negligent  act  the  injuiy  has  been  occasioned:  Quarman  y. 
BumeU,  6  Mee.  &  W.  499;  Rapson  v.  CuhiU,  9  Id.  711;  MiUigan 
V.  Wedge,  12  Ad.  &E1. 737;  Laughers.  Pointer,  6  Bam.  &  Cress. 
547,  opinion  of  Abbott,  G.  J.,  and  Littledale,  J.;  EdtbU  t. 
The  London  and  Northwestern  Bailway  Co.,  4  Exch.  254;  Blake 
T.  JF^rria,  5  N.  T.  48  [55  Am.  Dec.  304]. 

It  is  not  necessary  in  this  case  to  decide  whether  in  any  case 
the  owner  of  lands  or  houses  may  not  be  responsible  for  nui- 
Btinces  occasioned  by  the  manner  in  which  his  property  is  used 
by  others  not  standing  in  the  relation  of  servant  to  him.  It  may 
be  that  in  some  cases  he  is  so  responsible.  But  then  his  lia- 
bility must  be  founded  on  the  principle  that  he  has  not  taken 
due  care  to  prevent  the  doing  of  acts  which  it  was  his  duty  to 
prevent,  whether  done  by  his  servants  or  others.  If,  for  in- 
stance, a  person  occupying  a  house  or  a  piece  of  land  should 
permit  another  to  cany  on  there  a  noxious  trade,  so  as  to  be  a 
nuisance  ta  his  neighbors,  it  may  be  that  he  would  be  responsi- 
ble, though  the  acts  complained  of  were  neither  his  acts  nor 
the  acts  of  his  servants.  He  would  have  violated  the  rule  of 
law  which  requires  every  one  to  enjoy  his  own  property  in  such 
a  manner  as  not  to  injure  that  of  another  person. 

It  may  well  be  that  the  case  alleged  and  proved  by  Mr.  Tripp 
authorized  a  recovery  against  the  city  of  BufiEalo,  upon  the 
ground  that  the  act  which  occasioned  his  injuiy  was  the  negli- 
gent act  of  the  agent  or  servant  of  that  city  in  executing  the 
contract  made  with  it  for  the  construction  of  the  sewer;  or 
upon  the  ground  that  the  city  of  BufiEalo  improperly  omitted  to 
erect,  maintain,  and  keep  up  the  necessary  lights,  guards,  and 
barriers  about  and  in  the  vicinity  of  the  pit  or  hole  excavated  in 
Elk  street  during  the  progress  of  the  work. 

The  city  of  Bufihlo  was  boond  to  exercise  its  right  in  con- 
structing the  sewer  in  a  careful  and  prudent  manner,  so  as  to 
avoid  injury  resulting  to  others  from  it;  and  if  it  were  prudent 
and  necessary  to  erect,  maintain,  and  keep  lights,  guards,  and  bar- 
riers about  and  in  the  vicinity  of  the  place  excavated  during  the 
progress  of  the  work,  in  order  to  protect  and  prevent  persons  law- 
fully traveling  and  passing  along  the  street  from  unavoidably  fall- 
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ing  into  the  pit  or  hole  and  thereby  sustaining  injnry,  it  was  its 
duty  to  do  so,  and  consequently  it  is  liable  for  injuries  occasioned 
by  the  want  of  such  proper  precautionary  measures.  As  between 
the  city  of  BufiiEklo  and  the  defendant,  tiie  obligation  of  the  lat- 
ter extended  no  further  than  to  perform  his  part  of  the  contract 
made  for  the  construction  of  the  sewer  according  to  its  terms 
with  reasonable  skill,  and  consequently  he  is  only  liable  to  the 
city  to  compensate  it  for  such  injuries  as  it  sustained  for  want 
of  the  exercise  of  such  skill  in  the  performance  of  his  contract 
in  that  manner.  The  complaint  states  that  for  the  purpose  of 
constructing  the  sewer,  the  defendant  excavated  the  earth  in  or 
near  the  middle  of  Elk  street,  near  the  east  end  of  the  bridge 
on  the  canal  slip,  in  such  manner  as  to  make  a  deep  pit  or 
hole  near  the  east  end  of  the  bridge,  about  twelve  feet  in  length, 
along  the  middle  of  the  street,  of  the  width  of  about  four  feet 
and  of  the  depth  of  about  fifteen  feet,  and  that  it  then  became 
and  was  the  duty  of  the  defendant  while  the  pit  or  hole  re- 
mained open,  in  the  use  of  due  care,  to  have  erected  and  main* 
tained  lights,  guards,  and  barriers  about  and  in  the  vicinity  of 
the  pit  or  hole,  to  prevent  and  protect  persons  lawfully  travel- 
ing  and  passing  in,  along,  and  upon  Elk  street  from  and  against 
unavoidably  falling  therein;  that  while  the  pit  or  hole  was  open, 
the  defendant  wrongfully,  carelessly,  negligently,  and  improp- 
erly left  it  unguarded,  and  while  so  left,  etc.,  Mr.  Tripp,  while 
lawfully  passing  along  and  ux>on  Elk  street,  unavoidably  fell 
into  it,  by  means  whereof  he  was  greatly  hurt,  etc.,  and  after- 
wards sued  the  city  of  Buffido  for  such  injuries,  and  recovered 
against  it  a  certain  sum,  etc.,  therefor,  which  the  said  city  had 
paid,  etc.  It  will  be  observed  that  it  is  not  stated  or  alleged 
in  the  complaint  that  it  was  not  necessary  for  the  defendant,  in 
order  to  construct  the  sewer  in  pursuance  of  the  terms  of  his 
contract,  to  excavate  the  pit  or  hole  in  every  respect  as  it  was 
done,  or  that  there  was  any  lack  of  skill  manifested  in  executing 
the  contract  in  that  respect.  The  complaint,  instead  of  stating 
facts  and  circumstances  to  show  that  it  was  the  duty  of  the  de- 
fendant to  erect  and  keep  up  lights,  guards,  and  barriers  while 
the  pit  remained  open,  assumes  that  such  was  bis  duty,  and 
proceeds  at  once  to  allege  a  breach  of  this  duty. 

The  difficulty  is,  the  want  of  any  statement  of  facts  from 
which  such  duty  arises.  For  an  allegation  of  the  duty  is  of  no 
avail,  unless  from  the  rest  of  the  complaint  the  facts  necessaiy 
to  raise  the  duty  can  be  collected.  If  the  excavation  to  con- 
struct the  sewer  in  the  street  in  question  was  such  as  to  make 
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it  neoessaiy  and  proi>er  to  erect  lights,  guards,  and  barriers  in 
the  vidnitj,  to  render  the  passing  of  the  street  safe  while  open, 
it  unquestionably  was  the  duty  of  the  city  of  BufGEdo  to  haye 
caused  such  precautionary  measures  to  be  taken.  The  ciiy 
might  have  contracted  with  the  defendant  to  take  such  measures; 
in  that  event,  the  duty  as  between  him  and  the  city  would  have 
devolved  upon  Jiim,  and  he  would  have  been  liable  for  all  the 
consequences  resulting  to  it  for  any  neglect  on  his  part  in  ob- 
serving his  stipulations  in  that  respect;  or  the  city  may  have 
judged  the  measures  unnecessary,  and  therefore  omitted  to  pro- 
vide for  them  in  its  contract  with  the  defendant;  or  if  otherwise, 
the  city  might  have  chosen  to  contract  for  the  doing  of  that  service 
with  some  other  person.  In  either  case,  the  defendant  would  owe 
no  such  duty  to  the  city,  whatever  liability  he  might  have  incurred 
to  others  who  suffered  by  the  digging  of  the  pit  and  leaving  it 
open  without  such  measures  having  been  taken  to  guard  against 
the  danger  which. there  was  in  passing  in  the  street:  Seymowry. 
Maddox,  5  Eng.  L.  &  Eq.  265;  1  Chit.  870, 1812,  by  Day. 

The  complaint  should  contain  a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action:  Code,  sec.  142.  In 
my  opinion,  the  complaint  in  this  case  comes  short  of  that.  The 
defendant  was  at  liberty,  by  section  144  of  the  code,  to  demur 
to  it  when  it  appeared  upon  its  face  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  judgment,  there- 
fore, should  be  affirmed. 

Judgment  affirmed. 

LiABiuTT  OF  MmadFAL  Corporations  vob  NBOUOXiroB  of  Aobktb  in 
the  performftnce  of  work  aothoriced  by  law:  See  RochuUr  White  Lead  Co,  v. 
OUy  of  Bocheeter,  63  Am.  Dec.  316,  note  320,  where  nameroos  cases  on  this 
subject  are  collected.  See  also  City  of  Tallahanee  v.  /brtime,  62  Id.  368,  note 
864. 

MuxaciPAL  CoBPORATioir  MAT  RicovEB  OF  Ons  NEouaKinxT  Lbatiho 
Stbxet  UiraAFE  single  damages  for  an  injury  snffered  by  another  through 
snch  defect,  where  such  corporation  has  been  compelled  to  pay  double  dam- 
ages for  the  injury:  City  of  Lowell  v.  Spaulditngt  60  Am.  Dec  776,  note  776, 
where  other  cases  are  collected. 

Municipal  Corporation  n  Prikarilt  Liable  for  injuries  arising  from 
its  neglect  to  keep  its  streets  in  a  safe  condition  for  the  use  of  the  public: 
Otty  cf  Springfield  v.  Le  Claite^  49  111.  479,  citing  the  principal  cose.  Where 
thane  is  no  stipulation  in  a  contract  between  a  mTmidpal  corporation  and  a 
contractor,  who  undertakes  to  buUd  a  sewer  in  its  streets,  that  he  will  take 
all  necessary  precautions  to  prevent  travelers  from  injury  by  falling  into  the 
excavation,  he  is  under  no  obligation  to  do  so:  8ulzbacher  v.  Vickie^  6  Daly, 
473;  a  C,  61  How.  Pr.  616;  Storrt  v.  City  of  Utieti,  17  N.  Y.  109;  Creed  v. 
Hartman,  29  Id.  693,  all  citing  the  principal  case.  But  when  the  contractor 
has  stipulated  to  use  the  necessary  precautionary  measures  to  protect  the 
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public  against  aoddentB,  the  owner  or  employer  la  relieved  from  reapoDail)il« 
ity:  Osbom  y.  Union  Ferry  Co,,  63  Barb.  641,  citing  the  principal  caae. 

Use  of  Street  of  Citt  bt  iKDnrmnAL  fob  Dbaiits,  aewen,  vaolts,  or 
oeaapoola  ia  essentially  a  nuisance,  and  renders  the  party  erecting  or  main- 
taining such  nuisance  liable  for  all  damages  sustained  in  consequence  of  the  im- 
proper appropriation  of  the  street  to  such  merely  personal  use:  Wendell  ▼. 
Maifor  etc.  of  Troy,  39  Barb.  336;  Oardner  v.  BentuU,  38  N.  Y.  Superior  Ot. 
200,  both  citing  the  principal  case.  One  who  digs  a  hole  in  the  public  street 
and  leaves  it  open  and  unguarded  is  liable  for  injuries  to  others  arising  from 
his  negligence:  BUs$  v.  Seheutb,  48  Barb.  343,  citing  the  principal  case.  A 
person  may  be  liable  for  the  maintenance  of  a  nuisance,  although  the  acts 
complained  of  are  not  done  either  by  himself  or  by  his  servants:  Vanderpool 
V.  Hutmm,  28  Id.  198,  citing  the  principal  case.  The  relation  of  superior  and 
subordinate  does  not  exist  between  the  owner  of  a  ferry  franchise  and  one  to 
whom  he  has  leased  it:  BUukwdl  v.  WiewaU,  24  Id.  357;  S.  C,  14  How.  Pr. 
260,  citing  the  principal  case. 

Answeb  that  does  not  State  Facts  which  if  true  would  bar  the  action, 
tft  so  much  of  it  as  is  attempted  to  be  answered,  is  bad  on  demurrer:  Carter 
▼.  Koesieij,  14  Abb.  Pr.  150;  8.  C,  9  Boew.  588,  citing  the  principal  case. 

Statement  in  Complaint  that  bt  Means  of  Contract,  which  is  therein 
set  out,  it  became  the  duty  of  the  defendant  to  perform  certain  acts,  is  not 
sufficient  unless  the  facts  necessary  to  show  the  duty  are  also  stated:  Ramaey 
▼.  Erie  RaUway  Co,,  7  Abb.  Pr.,  N.  a,  180;  &  C,  38  How.  Pr.  215,  citing 
the  principal  case. 

Demurrer  Admits  Only  Facts  Alleged,  and  not  the  inferences  to  be 
drawn  from  them:  Bewley  v.  EquiUahU  L.  A.  8.,  61  How.  Pr.  346,  citing  the 
principal  case. 

The  principal  oao  is  distdtouishbd  in  diy  i^BodheeUr  v.  Memtgomery, 
72N.  T.  68. 
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State  v.  Boon. 

lis  iBBDKLLli  Law.  344.J 

Im  Bvbolabt  thxrb  mttst  bk  Bbsakcvo,  Bbmovxho,  OB  PoTTmo  ASIDI 
of  something  material  which  oonstitates  a  part  of  the  dweUiog-houM 
and  is  relied  on  as  a  security  against  intmsion. 

It  is  Bubolart  to  Entkb  Housb  bt  Mkans  of  Raisino  Window, 
though  it  was  not  then  fastened. 

EtIDBVCB  of  iKTBirT  TO    COMHIT    RaPB    18    SUFFIdKNT  TO  BB  SUBMITTBD 

TO  JiTRT  when  it  shows  that  the  priscmer  entered  a  room  where  a  yonng 
lady  was  sleeping  by  means  of  raising  a  window,  went  to  the  bed,  grasped 
her  ankle,  and  hastily  retreated,  without  any  attempt  at  explanation 
when  she  screamed. 

IxDiOTMEMT  f  or  burglaxioiisly  entering  a  room  in  the  house  of 
one  Owen.  The  indictment  contained  two  counts:  one  charging 
the  prisoni'jr  with  an  attempt  to  commit  rape  on  Sarah  Ann,  the 
daughter  of  Owen;  the  other  with  an  attempt  to  commit  rape 
on  Sarah  Eliza,  the  granddaughter  of  Owen.  Sarah  Ann  testi- 
fied that  she  and  Sarah  Eliza  slept  together;  that  after  entering 
the  room  they  examined  it,  and  found  that  no  one  was  there; 
that  shortly  after  she  fell  asleep  some  one  touched  her  f oot» 
awaking  her;  she  saw  the  person  in  a  stooping  position  by  the 
bedside;  the  person  then  grasped  her  ankle,  and  she  screamed, 
when  he  retreated  and  escaped  by  the  window;  that  she  had 
locked  the  door,  and  that  the  window  was  shut,  but  not  fastened; 
that  it  was  usual  to  &sten  the  window;  that  when  she  arose,  the 
window  was  propped  up  by  a  stick.  The  court  charged  that  the 
jury  must  be  positive  that  it  was  the  prisoner  who  entered,  and 
that  he  entered  with  intent  to  commit  rape.    The  counsel  ton 
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the  prisoner  prayed  the  charge  that  there  was  no  evidence  of 
intent;  that  if  the  window  was  usually  ^tened,  and  that  on  the 
night  in  question  it  was  not  fastened,  the  entry  was  not  burglari- 
ous, although  the  window  was  closed.  This  charge  was  refused. 
Verdict  of  guilty;  a  motion  for  a  new  trial  was  denied,  and  an 
appeal  was  prayed  and  allowed. 

WUliam  Eaion,  jun.,  aUamey  general,  for  the  state. 

W.  Winshw,  for  the  defendant. 

By  Court,  Peabson,  J.  The  exception  in  reference  to  the 
breaking  is  settled  against  the  prisoner  by  the  authorities. 
Passing  an  imaginary  line  is  a  "  breaking  of  the  close,"  and  will 
sustain  an  action  of  trespass  qtiare  clausum  /regit.  In  bur- 
glary, more  is  required — ^there  must  be  a  breaking,  removing,  or 
putting  aside  of  something  material  which  constitutes  a  part  of 
the  dwelling-house  and  is  relied  on  as  a  security  against  intru- 
sion. Leaving  a  door  or  window  open  shows  such  negligence 
and  want  of  proper  care  as  to  forfeit  all  claim  to  the  peculiar 
protection  extended  to  dwelling-houses.  But  if  the  door  or 
window  be  shut,  it  is  not  necessary  to  resort  to  locks,  bolts,  or 
nails;  because  a  latch  to  the  door  and  the  weight  of  the  window 
may  well  be  relied  on  as  a  sufficient  security.  Chimneys  are 
usually  left  open,  yet  if  an  entry  is  effected  by  coming  down  a 
chimney,  the  breaking  is  burglarious. 

The  motion  in  arrest  of  judgment,  based  on  the  distinction 
between  felonies  at  common  law  and  those  created  by  statute 
can  not  be  sustained.  There  seems  to  have  been  a  doubt  ux)on 
the  question  at  one  time,  but  the  later  authorities  do  not  leave 
it  open  to  discussion. 

The  exception  in  reference  to  the  want  of  evidence  of  the 
felonious  intent  presents  the  only  question  as  to  which  we  have 
had  any  difficulty.  The  evidence  of  the  intent  charged  is  cer- 
tainly very  slight,  but  we  can  not  say  there  is  no  evidence  tend- 
ing to  prove  it.  The  fact  of  the  breaking  and  entering  was 
strong  evidence  of  some  bad  intent — going  to  the  bed  and 
touching  the  foot  of  one  of  the  young  ladies  tended  to  indicate 
that  the  intent  was  to  gratify  lust.  Taking  hold  of — '*  grasp- 
ing," as  the  case  expresses  it — the  ankle,  after  the  foot  was 
drawn  up,  and  the  hasty  retreat  without  any  attempt  at  explana- 
tion, as  soon  as  the  lady  screamed,  was  some  evidence  that  the 
purpose  of  the  prisoner  at  the  time  he  entered  was  to  gratify  his 
lust  by  force.     It  was  therefore  no  error  to  submit  the  ques- 
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tion  to  the  joiy.    Whether  the  eyidence  was  suffioient  to  justify 
a  Terdict  of  guilty  is  a  question  about  which  the  court  is  not  at 
liberty  to  express  an  opinion. 
Judgment  affirmed. 

BuROLABT,  What  is.~Id  State  ▼.  WHUs,  7  Jonas  L.  190»  191,  the  aboya 

decision  is  cited  to  support  the  position  of  the  ooort,  that  entering  a  dwelling- 

honse  by  means  of  a  chimney  and  stealing  goods  therein  is  barglary .    See  also 

'definitions  and  examples  of  burglary  in  State  v.  MeCcUl,  89  Am.  Deo.  314; 

State  ▼.  WUeon,  I  Id.  216. 


Slade  v.  Ethebidge. 

[13  IxsDXLL't  Law,  ttS3.] 

DxBiOT  Lnn  n  Imfusd  whkn  Point  is  Descsibid  ab  bhvo  Oitxn  Dm- 
TAKCX  from  a  certain  other  point,  unless  there  is  something  to  rebut  the 
implication;  and  it  is  not  rebutted  by  the  fact  that  both  the  points  are 
on  the  banks  of  a  river. 

Trespass  quare  claustim  fregit.  Plaintiff  claimed  under  a 
patent,  bounded  on  the  north  by  the  second  line  of  a  patent  to 
one  Taylor,  under  whom  defendant  claimed.  The  case  turned 
upon  the  beginning  comer  of  the  giant  to  Taylor.  The  boun- 
daries of  this  grant  and  the  instructions  given  by  the  court  are 
stated  in  the  opinion.  Verdict  for  plaintiff;  a  motion  for  a  new 
trial  was  overruled,  and  the  defendant  appealed. 

Moore  and  Biggs^  for  the  plaintiff. 

Winston,  jun.^  and  Rodman,  contra. 

By  Court,  Pbabson,  J.  The  case  turned  upon  the  location  of 
the  beginning  corner  of  the  grant  to  Taylor.  The  grant  begins 
at  a  gum  on  Eoanoke  river,  half  a  mile  below  Quitsny;  and  the 
third  call  is  for  a  sycamore  on,  the  bank  of  the  river,  thence 
down  the  river  to  the  beginning.  It  was  proved  that  a  black 
oak  stump  on  the  bank  of  the  river  was  at  a  landing,  and  was 
the  place  called  Quitsny.     The  gum  could  not  be  found. 

The  defendant's  counsel  requested  the  court  to  instruct  the 
jury  that ''  it  was  their  duty  to  run  a  direct  line,  so  as  to  strike 
the  bank  of  the  river  half  a  mile  below  the  stump,  and  in  that 
way  ascertain  the  location  of  the  gum,  or  beginning  comer." 

The  court  refused  so  to  charge,  but  instructed  the  jury  "  that, 
as  the  last  call  of  the  Taylor  grant  was  from  the  sycamore  down 
the  river  to  the  first  station,  it  was  their  duty  to  follow  the 
margin  of  the  river  from  the  stump  half  a  mile  down  the  nver, 
in  order  to  ascertain  where  the  beginning  comer  had  stood." 
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In  this  there  is  error.  When  a  point  is  described  as  being  a 
given  distance  from  a  certain  other  point,  a  direct  line  is  im- 
plied, unless  there  be  something  to  rebut  the  implication.  We 
are  not  able  to  perceive  how  the  fact  that  the  stump  in  this 
case  stood  on  the  river,  and  the  gum  also  stood  on  the  river, 
half  a  mile  below,  has  any  tendency  to  show  that  a  direct  course 
is  not  to  be  adopted.  If  one  is  traveling  by  water,  and  asks 
the  distance  to  a  certain  place,  also  on  the  water,  we  are  apt  to* 
tell  him,  according  to  the  course  of  the  stream.  If  he  is  travel- 
ing by  land,  we  are  apt  to  tell  him  the  distance  according  to  the 
course  of  the  roads.  But  surveyors  and  mathematicians  speak 
of  distances  according  to  straight  lines,  and  are  always  so  to  be 
understood  unless  there  is  something  to  show  to  the  contrary. 

His  honor  was  of  opinion  that  the  last  call,  being  from  a 
sycamore  on  the  river,  down  the  river  to  the  beginning,  justi- 
fied a  departure  from  a  direct  line.  That  is  true  in  reference 
to  the  last  or  "  closing  line"  of  the  grant;  but  it  has  no  bearing 
on  the  line  from  the  stump  to  the  gum.  This  latter  line  con- 
stitutes no  part  of  the  boundary,  but  is  merely  given  to  fix  the 
location  of  the  beginning  comer;  so  the  closing  line  has  nothing 
to  do  with  it. 

Judgment  reversed. 

Watebooubsb  ab  Boctkda&t:  See  Bradley  ▼.  Rice^  29  Am.  Dea  501,  and 
note;  LoweU  v.  Bobinaon,  33  Id.  673;  and  Luce  ▼.  Carley,  35  Id.  040,  in  the 
note  to  which  reference  is  made  to  deciBions  in  this  teriee  bearing  on  thii 
subject;  MiddlUon  v.  Pritchard,  38  Id.  119. 


Waltebs  v.  Jobdan. 

[IJ  iBKDKLL't  Law,  361.] 

If  Wifb  Commit  Adultxbt  after  Leaving  her  Husbavd,  it  is  a  tarry- 
ing so  as  to  bar  her  of  her  right  of  dower  under  revised  statutes,  o.  121, 
sec.  11,  barring  a  claim  of  the  wife  for  dower  if  she  willingly  leave  her 
husband  and  go  away  and  continue  with  her  adulterer,  although  she  does 
not  continually  remain  in  adultery  with  him. 

Wife  Driven  or  Ordered  Awat  bt  Husrand  on  Aooount  of  her  Adul- 
TBRT  is  not  barred  of  her  dower  under  revised  statutes  o.  121,  sec.  11, 
although  she  afterwards  commit  adultery  with  a  new  or  former  adulterer. 

Judgment  should  not  be  Reversed  for  Error  in  Immaterial  Instruc- 
tions. 

Wife  was  Entitled  to  Dower  though  She  was  AnuiTERBsa  at  oonmion 
Uw. 

Petition  for  dower.    Defendants  pleaded  in  bar  that  the  phiin- 
tiff  willingly  left  her  husband  and  went  away  and  lived  in  adnl- 
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teiy  with  a  certain  negro  slave  without  any  reconciliation,  and 
was  therefore  barred  of  her  dower  under  revised  statutes,  c.  121, 
sec.  11,  barring  the  claim  of  an  adulteress  for  dower  **  if  she 
willingly  leave  her  husband  and  go  away  and  continue  with  her 
adulterer."  The  evidence  showed  that  while  the  plaintiff  and 
her  husband  were  living  together  she  committed  adultery  with 
a  negro  slave,  and  her  husband  discovering  it,  drove  her  away 
from  his  house;  that  she  had  committed  adultery  subsequently 
with  a  negro,  and  since  the  death  of  her  husband  had  become  a 
lewd  woman.  The  court  charged  the  jury  that  if  she  was  or- 
dered away  by  her  husband,  though  on  account  of  her  adultery, 
she  was  not  willingly  leaving  her  husband  within  the  meaning 
of  the  act,  and  would  not  be  barred  of  her  dower,  although  she 
had  committed  adultery;  and  that  the  act  of  separation  must  be 
voluntary  on  the  part  of  the  wife,  and  there  must  be  a  remain- 
ing away  and  continuance  in  repeated  acts  of  adultery  to  bring 
the  case  within  the  statute,  and  that  a  single  act  of  adultery 
after  her  sei)aration  would  not  bar  her  dower.  Verdict  for  the 
plaintiff.    The  defendants  appealed. 

Norwood^  for  the  plaintiff. 

E.  O.  Beade,  contra. 

By  Court,  Buffzn,  C.  J.  If  the  case  depended  upon  the  cor- 
rectness of  the  latter  parts  of  the  instructions,  the  judgment 
would  be  reversed;  as  Lord  Coke  states  very  explicitly  in  2  Inst. 
485,  that  albiet  the  wife  doth  not  continuaUy  remain  in  adultery 
with  the  adulterer,  yet  if  she  be  with  him  and  commit  adultery, 
it  is  a  tarrying  within  the  statute  of  13  Edw.  I. ,  c.  84,  which  is  re- 
enacted  in  revised  statutes,  c.  121,  sec.  11;  and  that  if  she  once 
remain  with  the  adulterer  in  adultery,  and  after  he  keepeth  her 
against  her  will,  or  if  the  adulterer  turn  her  away,  yet  she  shall  be 
said  morari  cum  aduUero,  within  the  statute.  The  case  of  ffeih" 
rington  v.  Oraham,  G  Bing.  185,  is  also  a  clear  authority,  and 
upon  sound  reason,  that  there  need  not  be  any  adultery  before  the 
wife  leaves  the  husband,  nor  any  elopement  with  the  man  with 
whom  she  afterwards  commits  adultery,  but  that  she  is  barred 
by  adultery  with  any  person,  entirely  supervenient  on  a  separa- 
tion by  mutual  consent.  There  was  evidence  which,  in  the 
opinion  of  the  court,  tended  to  prove  an  act  of  adultery  with  a 
negro  after  the  separation,  though  he  is  not  identified  to  be  the 
same  one  with  whom  the  plaintiff  was  guilty  while  living  with 
her  husband;  and  that  case  the  authorities  show  to  be  within 
the  statute,  provided  it  was  also  within  it  in  respect  to  the 
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cause  of  her  learing  her  husband  and  his  house.  As  to  that,  it 
seems  clear  ux>on  the  evidence,  and  stands  admitted  in  the  first 
part  of  the  instructions  prayed,  that  the  husband  ordered  or 
drove  her  away.  That  being  so,  it  appears  to  the  court  that 
the  plaintiff  can  not  be  said  to  have  willingly  left  her  husband; 
but  that,  on  the  contrai^,  she  left  him  against  her  will  and  by 
his  compulsion,  and  therefore  the  case  is  not  within  the  act, 
though  she  afterwards  committed  adultery  with  a  new  or  former 
adulterer.  That  being  so,  all  the  other  instructions  became  im- 
material, and  any  error  in  them  ought  not  to  produce  a  reversal 
of  the  judgment. 

The  words  of  the  act  are  in  the  conjunctive,  and  plain  in 
themselves;  and  in  such  a  case  it  would  seem  to  be  the  province 
of  the  court  to  receive  and  carry  them  into  execution  according 
to  their  obvious  meaning.  Therefore,  apparently,  the  ingredi- 
ent that  the  wife  should  willingly  leave  her  husband  was  in 
eveiy  case  essential  to  the  bar  of  the  dower,  given  by  the  stat- 
ute. But  it  is  yielded  that  as  our  statute  is  but  a  re-enactment 
of  an  ancient  one  in  England,  the  interpretation  put  on  the 
original  judicially,  or  by  a  commentator  so  waiy  and  vrise  as 
Lord  Coke,  ought  to  be  authoritative  as  to  the  construction  of 
ours.  Some  passages  in  Lord  Coke's  reading  on  the  statute 
Westm.  2  have  been  relied  on  to  show  that  it  is  not  material 
whether  she  left  her  husband  willingly  or  not;  and  hence  it  is 
inferred  that  even  the  compulsion  of  the  husband  makes  no  dif- 
ference. But  the  passages  do  not  seem  at  all  to  authorize  that 
inference.  They  are  that  "  albeit  the  words  be  in  the  disjunct- 
ive, yet  if  the  woman  be  taken  away,  not  sporUe,  but  against  her 
will,  and  after  consent,  and  remain  with  the  adulterer,  etc.,  she 
shall  lose  her  dower;  for  the  cause  of  the  bar  of  her  dower  is 
not  the  manner  of  the  going  away,  but  the  remaining  with  the 
adulterer  in  avowtry;*'  and  then  he  states  a  case  in  which  a  man 
had  made  a  sale  and  conveyance,  by  deed,  of  his  wife  to  an- 
other man,  whereon  it  was  pleaded  in  bar  to  a  writ  of  dower, 
quia  recessit  a  mariio  suo  in  vUa  sua,  et  viaU  vi  adxiUera  cmn^ 
etc.;  and  upon  a  demurrer  to  a  replication  of  the  husband's 
deed,  it  was  adjudged  for  the  defendant.  Now  those  two  cases  are 
entirely  distinct  from  the  present,  and  seem  no  way  analogous' to 
it.  In  the  latter  case  there  was  no  compulsion  on  the  wife  by  any 
one — either  the  adulterer  or  the  husband.  Nothing  like  it  can 
be  implied  from  any  part  of  the  pleadings,  the  deed,  or  Lord 
Coke's  statement.  But  the  contrary  is  apparent,  namely,  that 
the  woman  went  willingly,  for  it  is  stated,  just  after  the  passage 
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aboTo  quoted,  and  in  contrast  with  it,  as  a  case  in  which  aha 
left  spante^  while  in  the  other  it  was  otherwise,  the  words  being, 
'*  if  the  wife  goeth  away" — not  by  compulsion  of  her  husband, 
but  with  her  husband's  consent  and  agreement  with  A.  B.,  and 
after  A.  B.  commit  adultery  with  her,  and  she  remains  with  him, 
she  shall  be  barred  of  her  dower."  That,  therefore,  is  only  a  case 
where  both  parties  were  willing  she  should  leaye,  and  in  fact,  it 
was  as  much  the  wife's  act  as  the  husband's,  and  was,  indeed,  the 
authority  on  which  that  precise  position  was  adjudged  in  Heth- 
rington  t.  Oraham,  supra.  The  defendant's  case  seems  to  derive 
as  little  support  from  the  other  passage.  The  case  under  Lord 
Coke's  consideration  was  obviously  that  of  the  forcible  abduc- 
tion of  a  woman  by  some  other  man,  contrary  alike  to  her  own 
and  her  husband's  vnll,  and  her  consent  afterwards  to  live  in 
adultery  with  her  violator;  and  it  is  in  reference  to  that  case  it 
is  said  she  loses  her  dower,  for  the  cause  of  the  bar  of  her 
dower  is  not  the  manner  of  the  going  away,  but  the  remaining 
with  the  adulterer.  That  is  founded  on  good  reason;  for  the 
husband  was  in  no  manner  accessory  to  her  dishonor,  and  she 
did  finally,  though  not  at  first,  consent  to  it. 

But  it  can  not  be  supposed  that  Lord  Coke  would  put  on  the 
same  footing  a  case  in  which  a  husband  aided  in  forcing  his 
wife  to  submit  to  the  violation  of  her  person  by  one  who  took 
her  away  against  her  vnll,  though  after  her  degradation  she 
might  continue  to  live  with  the  ravisher.  Nor  can  it  be  more 
reasonably  collected  as  his  opinion  that  any  case  of  compulsory 
expulsion  of  the  wife  by  her  husband  could  possibly  be  deemed 
her  leaving  and  going  away  willingly.  The  two  propositions 
are  directly  contradictory  in  terms;  and  no  one  could  suppose 
such  a  case  within  the  words  or  meaning  of  the  law,  if  the  expul- 
sion were  wanton  and  unproToked.  Li  such  a  case,  the  subse- 
quent adultery  would  be  regarded  as  a  natural  consequence  of 
the  husband's  wrong,  and  he  could  take  no  benefit  from  it,  nor 
deprive  his  wife  of  any.  But  it  is  said  this  was  not  a  wrong 
done  to  the  woman,  but  it  was  an  act  merited  by  her  depraviiy 
and  baseness,  and  demanded  by  his  honor;  and  it  is  true  there 
could  be  no  greater  injury  inflicted  on  the  rights  or  feelings  of 
the  husband  than  that  perpetrated  by  this  woman.  But  the 
court  has  no  right  to  be  vnse  beyond  the  legislature,  and  make 
a  law  for  a  hard  case,  nor,  which  is  the  same  thing,  bring  such 
a  case  within  a  statute,  the  words  of  which  vnll  cover  it,  and 
which  was  made  diverso  intuitu.  The  laws  must  be  framed  and 
construed  upon  general  principles,  and  not  vary  to  meet  contin- 
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gencies  not  in  tHe  contemplation  of  the  legislature.  Therefore, 
the  construction  of  the  act  can  not  be  influenced  by  the  fact  that 
t!te  husband  drove  this  "woman  away,  by  reason  that,  committing 
the  particular  adultery  which  was  her  offense,  she  descended  to 
the  lowest  depths  of  infamy,  more  than  if  it  had  been  for  any 
other  cause,  as  drunkenness,  profanity,  ungoyemable  temper, 
furious  passions,  and  violent  assaults,  which  rendered  her  soci- 
ety an  int(^erable  annoyance,  and  made  his  life  burdensome. 
Now,  for  these  several  acts,  a  husband  may  be  more  or  less  ex- 
cusable in  the  eye  of  morality  and  the  law,  in  refusing  to  co- 
habit  with  his  wife,  and  expelling  her  from  his  house  so  as  to 
have  it  in  quiet  to  himself  and  the  other  members  of  his  family. 
But  that  is  not  the  point.  It  is,  on  the  contraiy,  veiy  different. 
By  the  common  law,  a  wife  was  entitled  to  dower,  though  she 
were  an  adulteress.  A  statute  was  then  made,  whereby  she  was 
not  deprived  of  dower  merely  by  committing  adultery,  but  was 
barred  of  it  if  she  willingly  left  her  husband,  and  afterwards 
lived  away  from  him,  and  committed  adultexy.  Adultexy  pre* 
vious  to  her  elopement  or  departure  is  not  alluded  to  in  the 
statute,  and  can  not  control  the  construction.  If  that  had  been 
intended  to  be  a  bar,  or  to  affect  the  bar,  why  did  not  the 
statute  confine  itself  at  once  to  adultery  simply?  Instead  of 
doing  so,  the  object  of  the  act  is  adultery  subsequent  to  the 
willing  leaving  of  the  husband.  It  was  veiy  fairly  argued  ai 
first  that  the  case  contemplated  in  the  act  was  not  only  that 
expressly  mentioned,  in  which  the  wife  willingly  left  the  hus- 
band, but  that  also  the  unworthiness  of  the  husband  was  to  be 
implied.  That,  however,  is  settled  otherwise,  and  it  is  held  that 
if  Uiey  concur  in  separating,  the  case  is  within  the  act.  But  no 
case  can  be  found  in  which  the  woman  did  not  leave  the  hus- 
band willingly,  but  did  so  unwillingly,  and  moreover,  by  the 
compulsion  of  the  husband  himself,  in  which  it  was  held  against 
the  wife,  nor  is  there  any  dictum  to  give  color  to  the  proposition. 

Peabson,  J.,  delivered  a  dissenting  opinion. 

Judgment  afiSrmed. 

0OWBR  Bahred  by  Wifb'8  Aoultbbt:  See  Beel  v.  Nealp,  19  Am.  Deo. 
686,  and  note. 
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Hetfebld  v.  Baum. 

lU  lUDELL'a  Law,  8M.] 

80VSBX10N  Has  Right  to  Wrkoks  akd  All  Pbopebtt  Straitdbb  on  ihe 
aea-beaeh. 

Right  of  Wat  is  Rbskbvsd  bt  lupuoATioir  to  Wreck  Commissiqnxb 
ON  Grant  of  Land  on  <*  the  banks/'  where  there  is  no  other  way  of 
getting  to  the  shore. 

Onk  Purchasino  at  Wrick  Commissioner's  Sale  is  not  Guiltt  of 
TRBSPA2SS  in'  hanling  the  goods  over  the  plaintiff**  land,  although  forbid- 
den to  do  80^  where  the  goods  could  not  be  taken  off  in  any  other  way 
without  great  inconvenience. 

Privatb  Right  of  Wat  mat  Exist  bt  Necbssitt. 

Trbspass  quare  claumm  fregii.  A  brig  had  been  T?recked  on 
the  plaintiff's  land,  and  at  the  sale  by  the  wreck-master,  the 
defendant  had  been  a  purchaser.  The  goods  could  be  taken  off 
by  sea,  or  might  be  carried  along  the  beach,  but  both  ways 
would  cause  great  inconvenience,  and  consequently  defendant 
carted  them  over  the  plaintiff's  land  as  being  the  most  con- 
Tenient  route,  although  forbidden  to  do  so.  The  defendant 
contended  that  as  the  sale  was  authorized  by  law,  every  one 
had  a  right  to  attend,  and  carry  off  the  articles  he  purchased  in 
the  most  convenient  manner  over  the  land  of  adjoining  pro- 
prietors, although  forbidden  to  do  so.  The  court  instructed 
that,  on  the  facts,  the  plaintiff  was  entitled  to  at  least  nominal 
damages.  Verdict  for  nominal  damages.  The  defendant  ap- 
pealed. 

Ehringhaus,  for  the  plaintiff. 

Jordan  and  Smith,  conira. 

By  Court,  Pbabson,  J.  The  sovereign  has  a  right  to  wrecks 
and  all  properiy  stranded  on  the  sea-beach;  and  in  many  coun- 
tries this  right  is  exercised  so  as  to  be  a  source  of  considerable 
revenue. 

North  Carolina  has  a  sea-coast,  great  in  extent  and  very  dan- 
gerous; and  there  are  probably  more  wrecks  upon  her  coast 
during  the  year  than  upon  that  of  any  five  of  the  other  states. 
She  has,  from  a  veiy  early  period,  adopted  a  humane,  liberal, 
and  enlightened  policy  in  reference  to  wrecks,  and  may  well 
challenge  a  comparison  of  her  policy  with  that  of  any  other 
nation  on  earth. 

The  whole  extent  of  her  sea-coast  is  laid  off  into  "  wreck  dis- 
tricts" of  convenient  size.  It  is  made  the  duty  of  the  courts  of 
pleas  and  quarter  sessions  of  the  several  counties  in  which  such 
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districts  are  sitiiated  to  appoint  a  '' commissioiier  of  wredks'' 
in  each  district,  "who  shall  reside  in  the  district,  and  enter  into 
bond,  with  good  security,  in  the  penalty  of  fifteen  thousand 
dollars,  for  the  proper  discharge  of  his  duties.  It  is  made  his 
duty,  <<on  the  earliest  intelligence"  of  any  Tessel  being  in 
danger  of  being  stranded,  or  being  stranded,  to  command  the 
sheriff,  or  any  constable  of  the  county,  to  summon  as  many 
men  as  shall  be  thought  necelssary  to  the  assistance  of  such  yes- 
Bel.  If  the  vessel  is  stranded,  it  is  made  his  duty  to  see  that 
the  goods  are  collected  and  taken  care  of.  Should  the  captain 
or  owner  desire  it,  he  is  at  liberty  to  reship  the  goods;  if  they 
are  lost  or  broken,  it  is  his  duty,  eiter  advertisement,  to  sell  the 
goods  at  public  action,  to  make  a  full  return  of  the  sales  to  the 
next  court,  and  to  pay  into  court  the  amount  of  sales,  which 
fund  is  to  be  held  for  the  owner  or  insurer.  But  if,  after  due 
advertisement,  and  after  the  expiration  of  one  year  and  one  day, 
no  person  applies  for  the  fund,  it  is  to  be  transmitted  to  the 
public  treasurer  of  the  state,  for  the  use  of  the  state.  And  the 
statute  makes  it  a  felony  to  embezzle  or  steal  any  stranded 
property,  or  to  conceal  the  same,  knowing  it  to  have  been  stolen: 
R.  S.,  c.  123,  tit  Wrecks. 

** The  banks"  is  a  narrow  strip  of  land,  mostly  sand  banks, 
from  which  the  name  is  derived,  interposed  between  the  ocean 
and  the  sounds,  and  in  the  locality  concerned  in  the  case  be- 
fore us,  extending  from  the  Virginia  Hne  to  Ocracoke  inlet, 
without  a  single  harbor;  so  that  neither  vessels  nor  boats  can 
"live"  in  the  ocean,  and  boats  are  only  preserved  by  haul- 
ing them  up  on  the  banks;  consequently,  it  is  impossible 
for  the  commissioner  of  wrecks  to  go  with  his  men  to  the  assist- 
ance of  a  vessel  in  distress,  or  to  collect  and  take  care  of  wrecked 
or  stranded  property,  or  to  expose  the  same  to  public  auction, 
unless  there  be  a  right  of  way  over  the  banks,  and  a  right  of 
ingress,  egress,  and  regress,  as  often  as  may  be  necessary  to 
preserve,  take,  and  carry  away  such  property  as  may  be  exposed 
to  public  auction,  in  pursuance  of  the  laws  of  the  state. 

The  question  is.  Where  a  grant  issues  for  the  land,  on  the 
banks,  is  there  a  reservation  of  this  right  of  way  by  necessity  or 
by  necessary  implication  ?  Does  the  state,  by  a  grant  of  the 
land,  deprive  herself  of  the  ability  to  cany  into  effect  the  pro- 
visions of  this  humane  and  noble  statute,  by  which  she  has 
undertaken  to  assist  the  unfortunate,  and  to  take  care  of  and 
hold  wrecked  and  stranded  property  as  a  ''trustee"  for  the 
owner  or  insurer? 
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A  public  Btatate  oan  not  thus  be  abrogated  by  a  grant  of 
land,  and  there  is,  by  necessary  implication,  a  reservation  of  the 
right  of  way,  or,  in  other  words,  the  right  of  way  exists  of 
necessity.  If  one  is  shipwrecked,  he  has,  of  necessity,  a  right 
of  way  to  go  on  '<  the  banks,"  and  of  egress  and  regress,  as 
often  as  may  be  necessary  to  take  away  his  property,  doing  no 
onnecessary  damage. 

Baron  Comyns,  in  his  digest,  informs  us  that  a  right*  of  pri- 
vate way  may  be  acquired  by  prescription,  by  grant,  or  *'  for 
necessity;''  and  among  other  instances  he  puts  this:  ''  So  if  a 
man  has  title  to  a  wreck,  he  has  a  right  to  have  a  way  over  the 
land  of  another,  where  the  wreck  lies,  to  take  it,  of  necessity:" 
8  Com.  Dig.  89,  tit.  Private  Way. 

In  Anonymous,  6  Mod.  149,  it  is  said:  "  Originally,  all  wrecks 
were  in  the  crown,  and  the  king  has  a  right  of  way  over  any 
man's  ground  for  his  wreck,  and  the  same  privilege  goes  to  a 
grantee  thereof." 

Lord  Holt  says:  *'He  who  gives  up  the  way  of  coming  at  a 
thing,  gives  up  the  thing  itself." 

The  plaintiff  does  not  insist  that,  by  a  grant  of  the  land,  he 
acquired  a  right  to  all  wrecked  or  stranded  property;  and  yet, 
if  this  action  is  sustained,  he  will,  in  effect,  be  the  owner,  and 
have  a  franchise  and  ^*  peculiar  privilege  "  to  take  all  such  prop- 
erty as  may  be  wrecked  or  stranded  upon  *^  his  banks; "  for  he 
has  only  to  say,  **  No  one,  except  by  my  permission,  has  a  right 
to  cross  over  the  bank,"  and  thus  all  of  the  property  becomes 
his  at  his  own  bid.  Such  a  state  of  things  is  not  and  ought  not 
to  be  tolerated. 

It  is  said  a  right  to  fish  or  to  bathe  in  the  ocean  is  a  public 
right,  and  belongs  to  evexy  one,  and  yet  there  is  no  right  of 
way  reserved,  or  "  existing  of  necessity,"  by  which  every  person 
has  a  right,  in  order  to  fiidi  or  bathe,  to  pass  over  land  adjacent 
to  the  beach,  belonging  to  a  third  person;  for  this  are  cited 
Blondd  V.  Cateral,  6  Bam.  &  Aid.  61;  Ball  v.  Eerberi,  8  T.  R. 
258. 

We  concur  in  the  principles  of  the  cases  cited,  but  there  is  an 
obvious  distinction.  Here  there  is  a  right  in  the  sovereign,  to 
the  exercise  of  which  the  right  of  way  is  necessary,  as  occasion 
may  require;  therefore,  it  is  implied,  or  exists  of  necessity. 
There  the  right  of  fishing  or  of  bathing  belongs  to  evexy  one:  it 
is  not  a  right  of  the  sovereign,  but  belongs  to  every  one.  We 
all,  by  nature,  have  a  right  to  see  by  the  light  of  the  sun  and 
to  breathe  the  air  of  heaven,  to  bathe  in  the  sea,  and  to  catch 
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fish;  but  there  is  no  necessity,  and  nothing  from  which  to  im^ly 
a  right  to  go  OTer  another's  land  for  these  purposes.  There  is 
this  further  and  very  obvious  ground  of  distinction:  a  right  of 
way  for  the  purpose  of  assisting  a  vessel  in  distress,  or  of  col- 
lecting, taking  care  of,  and  selling  property  wrecked  or  stranded, 
is  consistent  with  a  grant  of  the  land,  because  the  right  only 
exists  as  occasion  may  call  for  it;  whereas,  if  every  person  has  a 
right  of  way  over  land  adjacent  to  the  ocean,  at  all  times  and  at 
all  places,  such  an  unlimited  right  is  inconsistent  with  a  grant 
of  the  land,  and  it  does  not  exist ''  of  necessitr." 
A  venire  de  novo  awarded. 

Right  of  Wat  bt  KiCBSSiTT.^The  doctrioM  on  this  subject  laid  down  in 
the  ahove  opinion  are  not  applicable  to  the  case  of  an  nnfenoed  cattle-range, 
and  do  not  entitle  the  owner  thereof  to  a  right  of  way  over  adjoining  land: 
Caroon  v.  Ihxey,  3  Jones  L.  23.  See,  for  a  definition  and  consideration  of 
the  sabject.  Cooper  v.  Maupin,  35  Am.  Dec  456,  and  note;  NkkoU  v.  Luee^ 
35  Id.  302,  and  note;  Lawlon  v.  Riven^  13  Id.  746,  note;  and  the  note  to 
CampbeU  r.  Jiaeel  54  Id.  731. 


LxTSH  V.  MoDaniel. 

[13  Ibsdell's  Law,  486.] 

Opuaoxs  OF  Persons  that  Slavs  Sold  as  Sound  was  SuFVKunro  vbom 
Syphius  is  not  competent  where  such  persons  were  not  physicians. 

Declarations  of  Slavs  Woman  as  to  hsr  Suffsrinos  and  condition  at 
any  particular  time  are  evidence  of  her  state  at  the  time  she  made  them» 
in  an  action  for  a  breach  of  warranty  of  soundness  on  her  sale;  but  her 
declarations  in  reference  to  past  periods  are  not  admissible. 

In  Action  for  Breach  of  Warranty  of  Soundness  in  Sale  of  Slavs  who 
died  from  syphilis  some  months  after  tlie  plaintiff  purchased  her,  evi- 
dence that  the  disease  was  not  known  to  have  existed  in  the  part  of  the 
country  where  she  was  sold,  and  was  known  to  exist  in  the  place  to  which 
she  was  carried,  is  admissible  as  affording  some  aid  to  the  jury  in  estab- 
lishing the  probable  period  when  she  became  infected. 

Appeal  from  the  Buncombe  county  superior  court.  The 
opinion  states  the  case. 

J.  Baxter  and  N.  IT.  Woodjin,  for  the  plaintiff. 

GaUher,  contra. 

By  Court,  Buirm,  C.  J.  This  is  an  action  on  a  covenant  of 
soundness  in  a  bill  of  sale  of  a  female  slave,  alleging  as  a  breach 
that  at  the  time  of  the  sale  she  had  syphilis,  and  afterwards 
died  of  the  disease.  The  defendant  and  the  slave  resided  in 
Macon  county,  and  the  sale  was  made  there  on  the  twenty- 
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second  of  March,  1849.  She  was  then  faronght  by  the  plaintifl 
to  his  residence  at  Asheville,  a  distance  of  scTenty-five  miles, 
and  died  there  the  next  August. 

The  plaintiff  offered  a  witness,  who  was  not  a  physician,  to 
prove  that  in  the  spring  of  1849  the  slave  told  him  in  Asheville 
that  she  then  had  the  disease,  and  also  that  she  had  it  before 
the  plaintiff  purchased.  But  on  objection,  the  court  refused  to 
admit  the  evidence. 

The  plaintiff  then  offered  another  witness,  who  was  not  a 
physician,  to  prove  that  soon  after  the  plaintiff's  purchase  he 
examined  the  woman  at  Asheville,  and  that  he  was  of  opinion 
she  then  had  the  disease.  But  on  objection  the  court  also  re- 
fused to  admit  the  evidence.  Then  the  plaintiff  called  physi- 
cians who  attended  the  woman  in  the  latter  part  of  her  life,  and 
they  deposed  that  she  died  of  syphilis,  which  had  reached  its 
secondary  stage,  and  produced  ulcers  in  the  throat,  and  in  their 
opinion  might  have  existed  for  several  weeks,  and  probably  for 
two  or  three  months;  that  while  attending-  her,  in  answer  to 
their  inquiries  the  woman  stated  her  symptoms  as  to  her  pains, 
and  their  locality,  and  they  were  satisfied  as  to  the  nature  of 
the  disease,  and  that  it  produced  her  death.  The  plaintifl 
offered  further  to  prove  by  them  that  she  also  told  them  that 
she  had  been  so  diseased  and  laboring  under  the  same  symp- 
toms before  the  sale  to  the  plaintiff!*  But  on  objection,  the 
court  refused  to  admit  the  last  evidence.  The  defendant  then 
offered  to  prove  by  the  physicians  that  during  the  spring  and 
summer  of  1849  they  found  in  their  practice  that  syphilis  was 
prevalent  in  Asheville,  and  the  court,  after  objection,  admitted 
the  evidence.  The  defendant  offered  as  witnesses  two  physi- 
cians who  resided  near  the  defendant  in  Macon  county,  and 
they  stated  that  they  had  repeatedly  known  the  disease  to  pre- 
vail there,  but  they  had  no  recollection  of  any  case  at  or  about 
the  time  the  slave  was  carried  from  there.  This  evidence  was 
objected  to  by  the  plaintiff,  but  was  admitted  by  the  court.  The 
jury  found  a  verdict  for  the  defendant,  and  the  plaintiff  ap- 
pealed from  the  judgment. 

The  opinions  of  persons  who  are  not  physicians  were  not 
competent.  In  general,  witnesses  must  speak  to  facts  and  are 
not  to  be  heard  as  to  their  opinions.  As  an  exception,  it  is 
established  that  persons  practicing  a  profession  or  exercising 
a  trade  may  deliver  their  opinions  to  the  jury  as  evidence  on 
questions  of  science  or  art  belonging  to  their  vocation.  The  ef- 
fort of  the  plaintiff  is  to  make  the  exception  take  the  place  of  the 
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general  rule.  But  it  must  fail.  The  declarations  of  the  woman 
as  to  her  sufferings  and  condition  at  any  particular  time  are 
also  evidence  of  her  state  at  the  time  she  made  them.  It  is 
natural  eridence  upon  those  points,  as  her  appearance,  seeming 
agony  of  body,  and  other  physical  exhibitions  would  be:  lUml' 
hoc  y.  While,  9  Ired.  L.  63;  BUes  y.  Holmes,  11  Id.  16.  The 
ground  of  receiving  those  declarations  is,  that  they  are  reason- 
able and  natural  evidence  of  the  true  situation  and  feelings  of 
the  person  for  the  time  being.  But  in  reference  to  the  past 
periods,  they  have  no  such  claim  to  confidence,  as  they  are 
manifestly  to  that  purpose  but  the  narratiye  of  one  not  on  oath. 
The  physicians  might  probably  give  their  opinion,  and  did  give 
it,  how  long  she  had  been  infected  with  this  malady,  because 
their  opinion  would  be  founded  on  the  known  progress  of  the 
disease  to  its  different  stages  at  various  periods,  and  the  appear- 
ance of  the  patient  during  the  course  of  their  attendance.  But 
the  account  given  by  her,  as  to  previous  symptoms  and  their 
origin  and  duration,  would  not  influence  the  mind  of  the  physi- 
cian upon  the  question  as  one  of  science,  but  would  be  acted 
on  by  him  only  in  proportion  to  the  belief  of  its  truth,  either 
from  his  confidence  in  the  narrator  or  from  its  coincidence  with 
his  judgment  on  that  point,  formed  from  the  existing  stage  of 
the  malady. 

The  narration,  therefore,  was  clearly  improper  to  be  submitted 
to  the  jury,  as  tending  to  establish  that  her  condition,  at  the 
time  to  which  the  narrative  refers,  was  in  fact  such  as  she  sub- 
sequently described  it.  Though  extremely  slight  evidence  that 
the  woman  had  not  contracted  her  disease  before  the  sale,  and 
did  so  afterwards,  yet  it  was  evidence  having  that  tendency, 
that  the  disease  was  not  known  by  the  practitioners  of  medicine 
in  the  part  of  the  country  where  she  was  sold  to  have  existed 
there  about  that  period;  and  was  known  by  the  gentlemen  of 
the  same  profession  to  have  existed  about  the  place  to  which 
she  was  carried.  From  the  nature  of  the  malady,  and  the  usual 
mode  of  contracting  it,  and  the  physical  propensities  and  com- 
mon moral  feelings  and  habits  of  persons  in  the  condition  of 
this  woman,  the  evidence  afforded  some  aid  to  the  jury  in  estab- 
lishing the  probable  period  when  she  became  infected. 

Judgment  affirmed. 

Opinion  op  Witness  not  skilled  in  that  npon  which  his  opinion  is  asked 
b  not  admissible:  Bell  v.  MorriteU^  6  Jones  L.  178,  oiting  the  principal  case. 
The  decisions  in  this  series  npon  the  subject  of  opinions  of  witnesses  as  evi- 
denoe  are  pothered  and  classified  in  the  note  to  Jtfftrmm  In$.  Co.  v.  Cothtalt 


Digitized  by  VjOOQIC 


Dec.  1852.]  Books  v.  Moobel  669 

22  Am.  Deo.  574;  and  aee  also  referenoM  in  note  to  Donnett  t.  Jomn^  48  Id, 
78;  Fish  v.  Ihdge,  47  Id.  254»  and  note. 

Declarations  op  Dkcbasbd  as  to  his  oondition  and  feelings  prior  to  his 
death  are  admissible:  State  v.  HarrU,  63  N.  C.  1, 8»  citing  the  principal  case. 

Dtiko  Deolakatioks:  See  references  in  note  to  ifeItaiMeiT.i9<a<e»  47  Am. 
Dec.  101. 


Rooks  v.  Moobe. 

[BusBBB's  Law.  1.] 

TuBFBNmnB  Tiucn  mat  bx  Leased. 

Lease  op  Tubpehtivb  Trees  is  Created  hy  a  oontraet  hy  which  the 
owner  agrees  that  another  person  may  cultivate  them,  and  dip  the  trees, 
and  have  the  boxes  for  a  year,  and  the  latter  agrees  to  pay  to  the  owner 
one  fourth  of  the  tnrpentine. 

To  Maintain  Trover  between  Co-tenants,  it  is  necessary  to  show  a  de- 
struction of  the  property,  or  some  act  tantamount  to  a  destruction,  and 
the  action  will  not  lie  by  one  co-tenant  for  a  mere  conversion  by  a  de- 
fendant claiming  under  the  other  co-tenant. 

Tboveb  for  eight  barrels  of  turpentine.  Plaintiff,  being  the 
owner  of  certain  turpentine  trees,  entered  into  an  agreement  by 
which  one  Black  was  to  cultivate  them  for  a  year,  pay  the 
plaintiff  one  quarter  of  the  turpentine  made,  and  apply  the  resi-X 
due  on  debts  owed  plaintiff  by  Black.  The  material  part  of  the 
agreement  is  stated  in  the  opinion.  The  turpentine  for  which , 
this  action  was  brought  was  made  by  Black  from  the  trees,  and 
was  seized  on  execution  against  Black  in  favor  of  the  defendant, 
and  converted  by  him.  The  plaintiff  claimed  that  Black  was  a 
mere  laborer  for  him;  but  the  court  instructed  the  jury  that  the 
agreement  was  a  case  of  renting,  and  that  none  of  the  property 
belonged  to  the  plaintiff  until  after  a  division,  and  that  Black's 
undertaking  to  make  a  certain  application  of  the  proceeds  made 
no  difference.  Verdict  for  defendant;  the  plaintiff  appealed 
from  a  rule  discharging  a  new  triaL 

c7.  ff.  Bryan,  for  the  plaintiff. 

No  counsel,  contra. 

By  Court,  Pearson,  J.  If  Black  was  a  hireling,  whose  wages 
were  to  be  paid  by  an  allowance  of  a  certain  part  of  the  turpen- 
tine made  by  him,  then  the  whole  of  the  turpentine  belonged  to 
the  plaintiff  until  he  delivered  over  to  Black  his  share  as  wages. 

If  Black  was  a  lessee  of  the  trees  for  one  year,  and  by  way 
of  rent  was  to  deliver  to  the  plaintiff  one  fourth  of  the  turpen- 
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line  made,  then  the  ifdiole  belonged  to  Black  until  he  delivered 
oyer  to  the  plaintiff  his  share  as  rent. 

The  case  states  that  the  ''  plaintiff  agreed  with  Black  that  he 
might  cultivate  the  trees,  and  dip  the  turpentine,  and  have  the 
boxes  for  a  year;  and  Black  promised  to  i>ay  him  therefor  one 
fourth  of  the  turpentine/'  This  is  clearly  a  lease  for  one  year, 
provided  turpentine  trees  can  be  leased.  That  is  the  question 
in  the  case. 

The  authorities  cited  in  Bac.  Abr.,  tit.  Leases  and  Terms  for 
Years,  leave  no  doubt  on  this  question.  So  under  title  Eject- 
ment, it  is  said  ejectment  lies  pro  prima  tonsura;  that  is,  if  a 
man  has  a  grant  of  the  first  grass  that  grows  on  the  land  every 
year,  he  may  recover  in  ejectment;  for  tiie  first  grass,  or  prima 
tonsura^  is  the  best  profit,  and  therefore,  he  tliat  hath  it  shall 
be  esteemed  the  proprietor  of  the  land  itself — ^f or  the  after  grass 
or  feeding  is  in  the  nature  of  commonage.  So  ejectment  lies 
pro  herbagia^  because  the  herbage  is  the  most  dgnal  profit  of  the 
soil,  and  the  grantee  hath  a  right  at  all  times  to  enter  and  take 
it.  But  ejectment  does  not  lie  de  pannagio,  '  *  because  this  is  only 
the  masts  that  fall  from  trees,  which  the  swine  feed  on,  and  not 
part  of  the  soil,  as  the  herbage  is."  These  positions  are  settied 
by  many  cases  there  cited. 

It  may  be  that  the  privilege  of  picking  up  pine  knots,  to  be 
burned  into  tar,  has  the  same  relation  to  tiie  right  of  cultivating 
the  trees  for  turpentine  that  panna^,  or  the  privilege  of  taking 
the  mast  that  falls,  has  to  the  right  to  take  the  herbage.  How- 
ever  this  may  be,  it  is  clear  that  the  right  to  cultivate  the  trees 
for  turpentine  is  the  **  most  signal  and  best  part  of  the  land  " 
fit  for  that  purpose,  and  consequently,  he  that  hath  it  is  esteemed 
the  proprietor  of  the  land  for  the  time  necessary  to  cultivate  and 
take  it  away;  and  the  right  to  bring  ejectment  implies  that  it  is 
the  subject  of  lease. 

It  was  said  by  Mr.  Bryan  that  the  plaintiff  and  Black  were 
tenants  in  common.  We  did  not  clearly  see  the  ground  upon 
which  he  took  this  position;  but  even  if  it  were  so,  the  plaintiff 
can  not  maintain  trover;  for  to  maintain  that  action  between 
tenants  in  common,  it  is  necessaiy  to  show  a  destruction  of  the 
property,  or  some  act  tantamount  to  a  destruction.  Here  there 
was  a  mere  conversion  by  the  defendant  claiming  under  Black. 

Judgment  afi&rmed. 

Leasiko  Tubpentinb  Tress,  and  the  nature  of  such  an  act,  as  explained 
in  the  principal  caae,  ii  recognized  as  a  valid  contract,  distinguishable  from 
** cropping,"  in  DenUm  v.  StrickUmd^  3  Jones  L.  61. 
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CnLTTTATiNO  LaniIs  ov  Shasbs:  See  eabjed  trwted  of  in  tiib  note  to 
Putnam  v.  Wise,  37  Am.  Deo.  317. 

TBOVZ&  BT  Oine  Co-tbnaxt  aoaiurt  Anothkb.— The  doctrine  of  Books 
▼.  Moore  is  applied  in  Powell  v.  HUl,  64  K.  C.  169,  171.  See  reference  to 
dedsione  and  notes  in  this  series  on  this  question:  Nowlen  v.  CoU^  41  Am. 
Dec  756;  Annew  v.  Johnaon,  55  Id.  565;  PemUnUr  v.  Kelly,  54  Id.  177,  and 
eases  cited  in  the  note. 


WiNSTEAD    V.   ReID. 

[BuoBS's  Law,  70.] 

AonoN  TOB  Bbbaob  op  Spbcial  Contract  must,  in  general,  be  on  the 
special  oontiact  while  it  is  open  and  unperformed;  and  no  action  of  a#> 
aumpml  for  anything  done  under  it  can  be  brought. 

Plaintiff  can  not  Recover  on  Quantum  Meruit  where  Contract  wab 
£ntire  and  executory,  and  after  performing  a  part  he  willfully,  and 
without  just  excuse,  and  against  the  will  of  the  defendant,  refused  to 
go  on  with  it.  -  - 

Contract  bbino  Entire,  Perforicancs  bt  Plaintiff  is  Condition 
Precedent  to  his  reoorery;  and  it  must  be  averred  in  his  declaration 
snd  proved,  unless  the  opposite  party  has  discharged  him  from  executing 
it,  either  by  refusing  to  let  him  go  on  with  it,  or  by  disabling  himself 
from  performing  his  part;  and  if  the  plaintiff  fails  to  aver  performance, 
or  a  readiness  to  do  so,  he  can  recover  neither  on  the  special  contract 
nor  on  a  qiumlum  meruit 

AjBSUicpfaT  for  work  and  labor  done.  Plea,  the  general  issue. 
The  plaintiff  had  agreed  to  build  certain  specified  additions  to 
the  defendant's  dwelling  for  two  hundred  dollars,  and  without 
any  fault  of  the  defendant,  -voluntarily  and  willfully  abandoned 
the  work  when  it  was  half  completed,  and  refused  to  finish  it 
according  to  the  contract,  although  often  requested  to  do  so. 
The  plaintiff's  counsel  prayed  the  court  to  charge  the  jury  that 
the  plaJntiff  was  entitled  to  recover  the  value  of  the  work  actu- 
ally performed,  notwithstanding  the  cpecial  contract;  but  the 
court  instructed  that  the  plaintiff  was  not  entitled  to  recover. 
Verdict  for  the  defendant.    Plaintiff  applealed. 

No  counsel  for  plaintiff. 

Lanier  and  Norwood,  contra. 

By  Court,  Nash,  C.  J.  In  respect  to  actions  on  contracts,  the 
rule  is,  that  were  a  special  contract  is  made,  the  action  for  its 
breach  must  in  general  be  on  the  special  contract,  while  it  is 
open  and  unperformed;  and  no  action  of  indebitalus  assumpsil 
for  anything  done  under  it  can  be  brought.  The  plaintiff  in 
this  case  undertook  to  do  certain  work  for  the  defendant  for  a 
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specified  sum  of  money,  and  after  the  work  was  half  accomplished, 
abandoned  it  and  refused  to  go  on  with  or  complete  it.  The 
special  cx>ntract  was  still  open,  for  the  defendant  requested  the 
plaintiff  to  finish  his  work.  The  action  is  upon  the  quantum 
meruit:  the  plaintiff  merits  nothing,  and  the  law  will  give  him 
nothing.  The  contract  was  an  entire  one  and  executory,  and 
after  performing  a  part,  he  willfully  and  without  a  just  excuse, 
and  against  the  will  of  the  defendant,  refused  to  go  on  with  it. 
The  contract  being  an  entire  one,  performance  by  the  plaintiff 
was  a  condition  precedent,  which  must  be  averred  in  the  declara- 
tion, in  which  case  it  must  be  proved,  unless  the  opposite  party 
has  discharged  him  from  executing  it,  either  by  refusing  to  let 
him  go  on  with  it,  or  by  disabling  himself  from  perfprming  his 
part.  If  the  plaintiff  does  not  aver  performance  on  his  part,  or 
a  readiness  to  do  so,  he  can  recover  neither  on  the  special  con- 
t]:act  nor  on  a  quantum  meruit.  To  this  point  CiUler  v.  Powell,  6 
T.  B.  820,  is  a  leading  and  strong  case.  There  a  sailor  hired  for  a 
voyage  from  Kingston  to  Liverpool  for  a  stipulated  price,  **  pro- 
vided he  proceeded,  continued,  and  did  his  duty''  on  board  the 
ship  until  his  arrival  at  Liverpool.  He  died  on  the  voyage. 
The  court  held  that  wages  could  not  be  recovered,  either  on  the 
contract  or  on  a  quantum  meruit;  that  the  performance  of  the 
voyage  was  a  condition  precedent,  which  must  be  performed 
before  anything  could  be  claimed  by  the  sailor.  A  stronger  case, 
and  one  more  forcibly  illustrating  the  principle,  can  not  well  be 
conceived.  See  the  able  note  to  the  second  volume  of  Smith's 
Leading  Cases,  p.  18,  where  all  the  English  and  American 
cases  are  collected  and  digested.  In  the  note,  the  American 
cases  are  arranged,  and  the  principles  to  be  extracted  from  them 
stated.  The  fifth  division  is,  if  there  has  been  an  entire  execu- 
tory contract,  and  tiie  plaintiff  has  performed  a  part  of  it,  and 
then  willfully  refuses,  without  legal  excuse,  and  against  the  de- 
fendant's consent,  to  perform  the  rest,  he  can  recover  nothing 
on  the  special  or  general  assumpsit.  See  twenty-fifth  page  of  same 
volume  of  Smith.  In  the  case  of  Jennings  v.  Camp,  18  Johns.  97 
[7  Am.  Dec.  8G7],  the  same  doctrine  is  stated  by  Justice  Spencer 
in  declaring  the  opinion  of  the  court.  See  also  Carter  v.  McNee- 
ley,  1  Ired.  L.  448,  and  Festerman  v.  Parker,  10  Id.  474.  His 
honor,  the  presiding  judge,  committed  no  exror  in  refusing  the 
instructions  prayed. 
Judgment  affirmed. 

Pabt  Pbbvorbcancb  of  Ektibk  Coimucr  Emtitlis  to  No  Rboovket— « 
IHTopodtion  quoted  with  approval  in  PulUn  v.  Cfreen,  75  N.  C.  215;  RusM  ▼ 
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iy  64  Id.  487;  2^ibUU  v.  Herring,  4  Jones  L.  2G2;  Brewery.  Tpmr,  3  Id. 
180;  and  in  WhiU  ▼.  Brovon^  2  Id.  403.  The  subject  of  apportionment  of  con- 
tracts is  discussed  in  the  note  to  Cuthberi  v.  Kuhn,  31  Am.  Dec  518  et  seq.» 
and  MeOehee  v.  HiU,  29  Id.  277;  and  Helm  v.  WiUon,  28  Id.  336,  contains 
references  to  other  considerations  in  this  series  of  the  question  of  part  per^ 
formanoe  of  entire  contracts.  See  also  the  note  to  AfdOmiey  v.  Springer,  54 
Id.  48a 


Habbibon  V.  Pendeb. 

[Buuss^  Law.  78.) 

JuDQKEsrr  vt  Attachmxkt  Suit  oak  not  bs  Collatiraixt  Imfbaohxd 
by  showing  that  the  plaintiff  at  the  time  of  the  issuing  of  the  attach- 
ment was  not  a  creditor  of  the  defendants. 

JUDOMKNT    IN    AtTAOHMBNT    IS    PlaOSO    ON     SaMK     FoOTTNO    WITH     OnB 

Rkndikkd  in  Coxtbt  or  Rioord,  according  to  the  course  of  the  com- 
mon Uw.  It  can  not  be  collaterally  impeached  by  evidence  or  by  plea, 
except  by  a  plea  denying  the  existence  of  the  record,  and  is  conclusive 
until  set  aside  by  the  same  court,  or  reversed  by  a  writ  of  error  or  on 
appeal  by  a  superior  tribunaL 

Pladttiffs  and  defendant  were  both  attachment  creditors  of 
one  Rhodes,  an  absconding  debtor.  The  defendant's  attach- 
ment issued  a  day  previous  to  the  plaintiffs'.  Judgments  were 
obtained  by  both  parties,  executions  were  issued,  and  the  sheriff 
brought  the  proceeds  into  court  and  asked  the  advice  of  the 
court  as  to  the  disposition  of  the  proceeds.  The  plaintiffs  served 
a  rule  on  defendant  to  show  cause  why  the  money  should  not 
be  applied  to  their  execution,  and  in  support  of  the  rule  offered 
evidence  to  show  that  the  defendant  was  not  a  creditor  of 
Rhodes  at  the  time  this  attachment  issued.  The  court  rejected 
the  evidence  and  discharged  the  rule;  the  plaintiffs  appealed. 

E.  W.  Jones,  for  the  plaintiflEs. 

Jleaih,  contra. 

By  Court,  Battle,  J.  The  effect  of  the  testimony  offered  by 
the  plaintiffs  in  the  rule  was  to  impeach  the  validity  of  the 
judgment  obtained  by  the  defendant  Pender  in  his  attachment 
against  Rhodes,  by  showing  that  when  he  issued  it  he  was  not  a 
creditor  of  Rhodes.  This  could  not  be  done  collaterally,  as 
has  been  often  decided;  and  his  honor  was,  therefore,  fully 
justified  in  rejecting  the  testimony.  In  the  case  of  Skinner  v. 
Mo<yre,  2  Dev.  &  B.  L.  138  [30  Am.  Dec.  155],  one  of  tha  points 
adjudged  was,  that  by  our  attachment  law  a  judgment  obtained 
upon  a  proceeding  in  an  original  attachment  is  placed  upon 
the  same  footing  with  a  judgment  rendered  in  a  court  of  record. 
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according  to  the  course  of  the  common  law.  It  can  not  be  col* 
laterally  impeached  by  evidence  or  by  plea,  except  by  a  plea 
denying  the  existence  of  the  record;  and  is  conclusive  until  it 
be  set  aside  by  the  same  court,  or  reversed  upon  a  writ  of  error 
or  on  appeal  by  a  superior  tribunal.  That  case  is  decisive  of 
this;  and  in  it  the  reasons  upon  which  the  principle  is  estab^ 
lished  are  so  fully  and  ably  explained  by  the  late  Chief  Justice 
Buffin  as  to  render  superfluous  any  further  comment.  The 
judgment  is  affirmed. 
Judgment  a£irmed. 

Collateral  Attacks  upon  Judomkmts:  See  Coekrtm  V.  Van  SuHof,  33 
Am.  Dm.  688,  note;  Tarbox  v.  Hap9,  31  Id.  481,  in  note;  Skur^mek  t.  Mftr- 
ray,  21  Id.  180;  Ih^cmr  v.  Caa^framc^  13  Id.  385,  note. 

OoNOLUSiVKiras  of  Judomxnts:  See  note  to  Dotff  y.  Brwm^  53  Am.  Deo. 
355. 


Smith  t;.  Shabpe. 

[BunsB^  Law.  91.) 

Waste  is  DsnirxD  to  be  Spoil  or  destrnotion  in  honsee,  gardens,  treei, 
or  other  corporeal  hereditaments,  to  the  disherison  of  him  that  has  the 
remainder  or  reversion  in  fee  simple;  whatever  is  done  which  tends  to 
the  destmction  of  the  inheritance  or  the  impairing  of  its  valne  is  waste. 

Tenant  in  Ck>iiM0N  can  Maintain  Action  on  Case  against  Co-ten- 
ant whenever  a  permanent  injury  is  done  to  the  freehold  by  his  co- 
tenant,  in  which  his  damages  shaU  be  measured  by  the  injories  actoally 
sustained. 

One  Tenant  in  Common  can  not  Maintain  Action  or  Waste  against 
the  other,  where  the  act  complained  of  instead  of  injuring  the  conmion 
estate  has  improved  it. 

Tenant  in  Common  can  not  be  Made  to  Aoooitnt  for  the  value  of  mail 
dug  and  carried  away  by  him,  in  an  action  of  waste  by  his  oo-tsnant  for 
digging  and  carrying  it  away. 

Action  on  the  case.    The  opinion  states  the  case. 

^T<Wi  ^^^  ^®  plaintiff. 

Smithf  contra. 

By  Conrt,  Nabh,  C.  J.  The  plaintiff  and  defendant  owned  in 
common  a  fishery  on  Chowan  river.  It  consisted  of  a  narrow 
strip  of  land,  extending  from  the  brow  or  brink  of  the  hiU  or 
bank,  which  was  high,  down  to  the  edge  of  the  water.  This 
land  was  used  as  a  fishery,  and  was  of  no  value  for  agricultural 
purposes.    The  bank  of  the  river  was  underlaid  with  a  bed  of 
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Talnsble  inarl»  a  large  portion  of  which  the  defendant  dug  and 
carried  away,  against  the  wishes  and  remonstrances  of  the 
plaintiff.  The  plaintiff  has  brought  this  action  to  recoyer  dam- 
ages for  the  alleged  waste.  His  honor  below  decided  that  the 
action  conld  not  be  sastained^  and  we  concur  with  him. 

It  is  stated  in  the  case,  that  as  a  fishing  ground,  the  land  was 
improTed  by  the  digging  down  of  the  hill  to  get  at  the  marl — 
the  facility  of  getting  to  the  river  being  thereby  increased. 
There  is  no  question  but  that  one  tenant  in  common  can  main- 
tain an  action  on  the  case  in  the  nature  of  waste  against  a  co- 
tenant,  when  he  destroys  the  thing  held  in  common.  This  is 
familiar  learning.  Was  the  act  complained  of  waste  ?  We  think 
not.  Waste  is  defined  to  be  a  spoil  or  destruction  in  housed, 
gardens,  trees,  or  other  corporeal  hereditaments,  to  the  disheri- 
son of  him  that  hath  the  remainder  or  reversion  in  fee  simple:  2 
Bla.  Com.  281;  and  it  is  said  that  whatever  is  done  which  tends 
to  the  destruction  of  the  inheritance,  or  the  impairing  of  its 
value,  is  waste.  By  the  common  law  only  single  damages  were 
recoverable  for  waste;  but  by  the  statute  of  Gloucester,  6  Edw. 
I.,  it  is  provided  that  the  tenant  committing  the  waste  "  shall 
lose  and  forfeit  the  place  wherein  the  waste  is  committed,  and 
also  treble  damages  to  him  that  hath  the  inheritance;''  and 
if  done  ^parsim,  or  all  over  a  wood,  the  whole  wood  shall  be 
recovered. 

The  English  statutes  upon  this  subject  have  been  adopted  by 
our  legislature.  Revised  statutes,  diapter  119,  section  4,  re- 
enacts  the  statute  16  Edw.  I.,  giving  the  action  to  a  tenant  in 
common.  The  action  intended  in  this  latter  section  is  an  action 
to  recover  damages  for  a  permanent  injury  to  the  property  held 
in  common.  It  could  not  have  been  the  intention  of  the  legis- 
lature to  apply  the  penalties  of  the  statute  of  Gloucester  to  inju- 
ries to  the  freehold,  committed  by  a  tenant  in  common;  for  the 
third  section,  which  enforces  those  penalties,  and  precedes  the 
fourth  immediately,  is  restricted  to  the  tenants  specified  in  the 
two  first  sections,  to  wit,  tenant  for  life  or  years  and  guardians. 
If  this  were  not  so,  then  the  whole  relation  of  the  parties  as 
tenants  in  common  of  the  tract  would  be  changed — a  partition 
effected  between  them  by  a  way,  as  we  think,  not  contemplated 
by  the  legislature — and  nothing  left  to  the  defendant  but  the 
right  to  fish  there,  stripped  of  the  privilege  of  landing  the 
■eine  on  the  beach,  and  there  curing  his  fish,  without  the  con- 
sent of  the  plaintiff;  a  barren  right,  and  of  no  value.  It  was 
the  intention  of  the  legislature  to  give  the  action  on  the  case  to 


Digitized  by  VjOOQIC 


676  Smith  v.  Shabpe.  [N.  Carolina^ 

one  tenant  in  oommon,  wheneyer  a  permanent  injorj  is  done  to 
the  freehold  by  his  co-tenant,  in  which  his  damages  shall  be 
measured  bj  the  injuries  actoallj  sustained;  and  it  is  called  an 
action  of  waste,  simply  to  point  out  of  what  nature  and  kind  the 
injury  complained  of  must  be  to  authorize  the  action.  It  is  given 
as  an  additional,  remedy  to  an  action  of  account,  which  is  an 
unwieldy  one,  and  has  grown  nearly  out  of  use. 

Apply  these  principles  to  the  case  before  us:  tke  plaintiff 
and  defendant  are  tenants  in  common  of  a  piscary  or  fishery; 
the  strip  of  ground  running  along  the  riyer  is  necessaxy  to  the 
enjoyment  of  the  right  of  fishing  there — ^necessary  to  enable 
them  to  land  their  fish  and  cure  them.  Has  the  defendant  done 
anything  to  injure  the  fishery?  On  the  contrary,  the  act  com- 
plained of  has  improved  it.  It  has  rendered  the  approach  of 
the  fishery  more  conyenient;  and  enables  the  proprietors  more 
readily  to  take  off  the  proceeds  of  their  labor.  But  it  is  said 
that  though  this  be  the  fact,  yet  the  yalue  of  the  land  was  dimin- 
ished, if  not  destroyed,  by  tiie  removal  of  the  marl.  With  re- 
spect to  tenancy  in  common  of  a  chattel,  the  rule  is,  if  it  is  de- 
stroyed, misused,  or  spoiled  by  the  co-tenant,  an  action  lies  for 
the  other:  1  Ch.  PI.  91.  But  one  tenant  in  common  may  con- 
vert the  chattel  to  its  general  and  profitable  use,  although  it 
change  the  form  of  the  substance,  without  subjecting  him  to  an 
action  by  the  other:  Fennings  v.  Lord  GrenvUle,  1  Taunt.  241. 
Now  apply  this  principle  to  these  tenants  in  common  of  the 
realty.  There  is  no  remainderman  or  reversioner  to  be  injured, 
or  to  bring  any  action — the  whole  property  in  fee  simple  being 
in  the  plaintiff  and  defendant;  the  marl  lying  in  the  earth  is 
valuable  to  no  one:  can  it  be  that  the  plaintiff,  through  ob- 
stinacy, or  any  other  cause,  can  deprive  the  defendant  of  all 
benefit  to  be  claimed  from  it?  Or,  that  by  converting  the  prop- 
erty to  its  general  and  profitable  use,  he  commits  a  wrong  to 
his  co-tenant,  and  subjects  himself  to  an  action  of  waste  ?  Sup- 
pose A.  and  B.  are  tenants  in  common  of  a  tract  of  land  which 
is  in  woods — can  neither  of  them,  without  the  consent  of  the 
other,  clear  a  portion  of  the  land,  and  put  it  in  cultivation,  with- 
out becoming  a  tort-feasor?  In  the  case  we  are  considering,  we 
hold  that  the  plaintiff  can  not  maintain  the  action,  because  as  a 
fishery  the  land  is  neither  injured  in  yalue  nor  destroyed,  but 
improved.  For  the  value  of  the  marl  removed  by  the  defendant 
he  is  no  doubt  bound  to  account  to  the  plaintiff,  but  not  in  this 
action. 

Judgment  a£Srmed. 
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Waste,  Action  on  Cask  in  Natube  of,  will  not  Lie  between  Ten- 
ants IN  Common:  7  Jones.  L.  210,  citing  the  principal  case.  AAd  as  to  ix>- 
tenant*8  liability  for  waste,  see  Hancock  y.  Day,  36  Am.  Dec.  293. 


John  Sattebwhite  v.  Higks. 

[Bvun's  Law,  105.] 

Dxclabation  of  Vendor  of  Pebsonal  Pbopebtt  Made  while  Holdxnc 
It  is  evidence  against  those  claiming  under  him. 

To  Show  that  Sale  was  wtthout  Consideration  and  Fbattdulent  as 
to  creditors,  evidence  of  the  declarations  of  the  vendor  whfle  in  posses- 
sion of  the  property  that  he  was  not  much  indebted  is  admissible,  when 
the  consideration  of  the  sale  was  a  debt  alleged  to  be  owing  from  the 
vendor  to  the  vendee. 

Pabt7  Alleging  Fraud  must  Pbovb  It,  as  Qensbal  Bule;  but  this 
rule  does  not  extend  to  a  case  where  the  vendor  was  indebted  beyond  his 
power  to  pay,  and  a  writ  had  issued  against  him  to  recover  a  debt  due 
from  him,  and  he  then  sells  to  his  brother-in-law  the  personalty  claimed 
to  be  fraudulently  conveyed,  and  to  sustain  the  sale,  alleges  he  was 
smartly  indebted  to  the  vendee,  and  produces  unattested  bonds  bearing 
different  dates,  executed  by  him  to  the  vendee. 

If  thebe  is  No  Evidence  Offered  upon  Point  Abising  on  Trial  of  a 
cause  which  it  is  important  to  either  party  to  sustain,  it  is  not  only  no 
error  in  the  judge  to  inform  the  jury  that  there  is  no  evidence  upon  the 
point,  but  it  is  his  duty  to  do  so. 

Detinue  for  two  slaves,  conyeyed  bj  Joseph  Satterwbite  to 
the  plaintiff,  his  brother-in-law,  for  an  alleged  valuable  consid- 
eration. Thomas  Satterwhite,  another  brother-in-law,  attested 
the  deed,  and  testified  that  the  plaintiff  sent  for  him,  that  he 
T^ent  to  plaintiff's  house  and  found  Joseph  there,  and  that  the 
latter  said  he  was  smartly  indebted  to  John,  and  was  about  to 
sell  him  the  negroes  in  dispute;  that  after  the  execution  of  the 
deed  the  plaintiff  proposed  to  have  a  settlement  with  Joseph, 
and  went  to  his  desk  and  took  out  some  papers  and  asked  Jo- 
seph if  he  had  the  paper  he  had  given  him  some  time  back,  and 
on  the  hitter's  answering  that  it  was  at  home,  John  proposed  to 
go  to  Joseph's  house  and  make  a  settlement,  and  asked  witness 
to  go,  but  he  did  not.  The  plaintiff  then  produced  in  evidence 
four  bonds  executed  by  Joseph  to  him  at  different  times,  the 
consideration  of  which  amounted  to  more  than  the  value  of  the 
slaves.  Joseph  Satterwhite  was  indebted  largely  beyond  his 
means  at  the  time  of  the  conveyance,  and  a  writ  had  issued 
against  him  on  one  of  his  debts,  on  which  judgment  was  ob- 
tained, execution  issued,  under  which  the  slaves  in  question 
were  levied  on  and  sold  tb  the  defendant.    The  defendant 
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alleges  that  tlie  conyeyance  was  made  in  frand  of  creditors, 
that  Joseph's  indebtedness  to  the  plaintiff  was  yeiy  small,  if 
anything,  and  that  the  bonds  were  without  consideration.  The 
defendant,  against  the  plaintiff's  objection,  introduced  evidence 
showing  that  Joseph  had  said  before  the  conveyance  was  made 
that  he  was  not  embarrassed,  and  did  not  owe  but  a  small  sum. 
The  plaintiff's  counsel  prayed  the  court  to  charge  that  proof  of 
the  execution  of  the  bill  of  sale,  and  that  the  parties  said  it  was 
in  consideration  of  Joseph's  indebtedness  to  the  plaintiff  and 
proof  of  the  execution  of  the  bonds  made  out  a  prima  facie 
case  for  the  plaintiff,  and  cast  the  burden  of  proof  on  the  de- 
fendant. This  instruction  was  refused,  and  the  court  charged 
that  as  the  jparties  to  the  conyeyance  were  brothers-in-law,  and 
that  as  bonds  were  without  subscribing  yntnesses,  and  their 
existence  unknown  to  any  one  but  the  parties  until  they  were 
produced  at  the  first  trial  of  this  cause,  that  something  more 
than  production  and  proof  of  the  bonds  was  necessary  to  make 
out  a  prima  facie  yaluable  consideration  as  against  a  purchaser 
at  an  execution  sale  of  the  slayes.  The  court  further  charged 
that  if  the  jury  belieyed  the  transaction  was  bona  fide  they 
should  find  for  the  plaintiff,  otherwise  for  the  defendant.  Ver- 
dict for  defendant.  A  rule  for  a  new  trial  being  discharged, 
the  plaintiff  appealed. 

JHUler,  for  the  plaintiff. 

Lanier,  J.  H.  Bryan,  and  OiUiam,  contra. 

By  Court,  Nash,  0.  J.  The  first  objection  raised  in  the 
plaintiff's  bill  of  exceptions  is  to  the  reception  of  the  ante- 
declarations  of  Joseph  Satterwhite.  His  honor  committed  no 
error  in  this  particular.  It  is  a  general  principle  in  the  law  of 
eyidence,  that  any  fact  to  be  proyed  against  a  party  ought  to  be 
proyed  in  his  presence,  by  the  testimony  of  witnesses,  duly 
sworn  or  qualified  to  tell  the  truth.  Hearsay,  therefore,  is  not 
admitted  in  our  courts  of  justice,  because  it  is  but  a  statement 
which  a  witness  giyes  of  what  he  professes  to  haye  heard  a 
third  person  say.  This  rule  is  as  old  as  the  common  law.  To 
it,  howeyer,  there  are  exceptions  coeyal  with  it:  such,  for  in- 
stance, of  dying  declarations,  pedigree,  and  others,  stated  by 
writers  on  the  law  of  eyidence.  Among  the  more  modem  ex- 
ceptions, is  that  class  of  hearsay  admissible  upon  the  sole  ground 
that  it  proceeds  from  the  persons  owning  the  property  at  the 
time,  and  would  be  eyidence  against  him  if  he  were  a  party  to 
the  suit.    His  estate  or  interest  in*  the  property,  coming  to  an- 
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other  by  any  kind  of  transfer,  the  successor  is  said  to  claim 
under  the  former  owner,  and  whatever  he  may  have  said  con- 
cerning his  own  rights  while  owner  is  evidence  against  his  snc* 
cessor:  1  Phill.  Et.,  pt.  1,  p.  644,  note.  This  rule  appLes 
equally  to  real  and  personal  property,  whether  in  possession  or 
in  action.  Thus,  the  admissions  or  declarations  of  a  vendor  or 
holder  of  personal  property,  made  while  so  holding  it,  is  evi- 
dence of  all  claiming  under  him,  either  mediately  or  immedi- 
ately. In  detinue  for  slaves,  the  declarations  of  the  defendant's 
vendor,  made  before  the  sale,  were  held  admissible:  WdUhol  v. 
Johnson,  2  CaD,  275.  In  Johnson  v.  PaUersany  2  Hawks,  183 
[11  Am.  Dec.  756],  the  declarations  of  a  vendor  before  the  sale 
were  admitted.  In  Guy  v.  Hall,  3  Murph.  150,  the  principle  is 
very  elaborately  discussed.  ''  In  this  case,"  the  judge  remarks, 
"  they  are  offered  (that  is,  the  declarations)  as  coming  from  a  privy 
in  estate,  and  therefore  in  law,  as  coming  from  the  party  him- 
self." This  rule  extends  to  choses  in  action.  The  admissions 
or  declarations  of  the  assignor  of  a  chose  in  action,  made  while 
he  is  the  holder,  are  evidence  against  the  assignee,  and  all  per- 
sons claiming  under  him.  In  Haddan  v.  MUls,  4  Car.  &  Pul. 
486,  it  appeared  that  one  Bigby  had  indorsed  the  bill  to  Mills  when 
overdue,  and  it  was  proposed  to  give  in  evidence  Bigby's  declar- 
ations while  the  owner,  to  show  the  want  of  consideration.  On  the 
part  of  the  defendant  it  was  objected  to.  Chief  Justice  Tindal 
admitted  it,  observing:  "  You  derive  title  under  this  party,  and 
what  he  said  is  evidence  against  you."  To  the  same  effect  is 
the  opinion  of  the  court  in  May  v.  Oenhry,  4  Dev.  &  B.  L.  117. 
They  declare  that  if  the  declarations  could  be  received  against 
the  persons  making  them,  they  are  competent  against  the  per- 
son who  claimed  under  him  by  a  contemporaneous  or  subsequent 
conveyance.  Here  the  evidence,  slight  to  be  sure,  but  still  evi- 
dence, was  offered  to  show  that  Joseph  Satterwhite  was  not  in- 
debted to  the  plaintiff;  or,  if  so,  in  but  a  small  amount;  and  the 
bonds  given  in  evidence  were  vdthout  consideration,  and  fraud- 
ulent against  the  creditors.  The  declarations  were  properly  re- 
ceived. 

The  second  exception  is  the  refusal  of  the  judge  to  charge,  as 
required  by  the  plaintiff.  It  is  true  tha^  in  ordinary  cases  he 
who  alleges  fraud  must  prove  it.  The  hr^en  does  lie  upon  him, 
but  it  does  not  extend  to  such  a  cckse  as  this — where,  by  the 
statement  as  made  by  the  plaintiff  fraud  attaches  to  the  trans- 
action. Both  Joseph  and  John  Satterwhite  and  the  subscribing 
witness  were  brothers-in-law;  Joseph  was  indebted  beyond  hi» 


Digitized  by  VjOOQ IC 


580  John  Sattebwhite  v.  Hicks.     [N.  Carolina^ 

power  to  pay;  a  writ  had  issaed  against  him  to  recover  a  debt 
due  from  him.  Under  these  circumstances,  he  sells,  or  pretends 
to  sell,  to  the  plaintiff  the  slares  in  dispute,  and  in  order  to 
sustain  the  sale,  alleges  he  was  smartly  indebted  to  him,  and 
produces  four  several  bonds  bearing  different  dates,  one  in  1843, 
one  in  1845,  one  in  1847,  and  one  in  1848,  amounting  in  the 
whole  to  upwards  of  one  thousand  four  hundred  dollars.  The 
bonds  are  not  attested  by  any  witness.  In  the  case  of  Hawkins 
y.  Alston,  4  Ired.  Eq.  137,  the  chief  justice,  in  deliyering  the 
opinion  of  the  court,  observes:  "It  is  but  an  act  of  common 
precaution,  which  any  man  owes  to  his  own  character,  when 
a  bond  is  executed  between  brothers  for  so  large  a  sum,  under 
such  circumstances,  and  upon  a  settlement,  as  alleged  for  pre- 
vious dealings  running  through  several  years,  that  the  parties 
should  come  to  their  settlement  in  the  presence  of  disinterested 
third  persons,  etc.,  so  as  to  afford  to  other  creditors  the  oppor- 
tunity of  investigating,"  etc.  In  another  part  of  the  same  case 
the  court  say  that  in  such  a  transaction  between  near  relations, 
"  it  is  to  be  expected  that  they  should  offer  something  more 
than  the  naked  bond  of  the  one  to  the  other,  as  evidence  of 
the  alleged  indebtedness."  See  also  Black  v.  Wrighi,  9  Ired.  L. 
449;  3  Stark.  Ev.  487.  His  honor,  therefore,  committed  no  error 
in  refusing  to  charge  as  required.  It  was  the  plaintiff's  duty  to 
remove  the  cloud  under  which  his  case  rested. 

The  remaining  exception  is  that,  in  his  chmrge,  his  honor  in- 
timated to  the  jury  an  opinion  upon  a  matter  of  fact.  TVe  are 
informed  that  this  objection  is  founded  on  that  part  of  the 
charge  in  which  the  judge  uses  this  language:  ''And  the  bonds 
without  a  subscribing  witness,  and  their  existence  unknown  to 
any  one  (but  the  parties)  until  they  were  produced  on  the  first 
trial  of  this  cause."  It  is  objected,  that  the  judge  violated  the 
act  of  assembly  in  stating  that  the  existence  of  the  bonds  was 
unknown  until  produced  on  the  trial.  '  It  is  manifest  that  his 
honor  spoke  of  the  case  as  it  appeared  before  him.  Now  there 
was  no  evidence  that  the  bonds  were  ever  seen  until  produced 
in  evidence  on  the  trial  of  the  cause.  The  expressions  used, 
then,  were  tantamount  to  telling  the  jury  that  there  was  no  evi« 
dence  of  the  fact  of  their  ever  having  been  seen  until  the  trial. 
Whenever  a  point  arises  on  the  trial  of  a  cause,  which  it  is  im- 
portant to  either  party  to  sustain,  and  there  is  no  evidenc€« 
offered  upon  it,  it  is  not  only  no  error  in  the  judge  so  to  inform 
the  jury,  but  it  is  his  duty.  Situated  as  the  case  was,  it  was 
very  important  to  the  plaintiff  to  prove  that  there  was  a  sottle- 
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ment,  «nd  that  these  bonds  had  an  existence  before  it  took  place 
Ko  settlement  was  proved — the  &ct  that  after  the  deed  was 
executed  the  plaintiff  went  to  his  desk  and  took  out  some  paper 
or  papers  was  no  evidence  that  the  bonds  were  the  papers.  If 
they  were,  why  were  thej  not  exhibited?  The  fraud  attempted 
is  too  palpable,  and  not  reconcilable  with  any  pretense  of  f  aii> 
ness. 

We  concur  with  his  honor  on  all  the  points  ruled  by  him. 

Judgment  affirmed. 

Fbaudulskt  CoNYVTAiroxs,  the  bona  Jide$  is  a  qaestion  for  the  jury:  Me- 
CuOock  V.  Doak,  68  N.  C.  267,  273;  Reiger  v.  Davis,  67  Id.  186,  relying  on 
SatterwhUe  v.  Hicks.  As  to  what  persons  are  bona  Jide  purchasers,  see  note 
to  Hqfinan  v.  Noble,  39  Am.  Dec.  716;  PadgeU  v.  Lawrence,  40  Id.  240. 

FRAITDX7LENT  SaLB,   WBZN  MAT  BE  AVOIDED,  AND  B7  WhOM  :  See  note  tO 

Tkurtton  v.  Blanchard,  33  Am.  Dec  702. 

Vxitdor's  Deolabations  whilk  in  P0S8SS8IOX  admissible  against  vendee: 
McCanless  v.  Heyjiolds,  67  N.  C.  268,  quoting  from  the  principal  case.  And 
see  the  references  in  the  note  to  PadgeU  v.  Lawrence,  40  Am.  Dec.  240. 

One  Standing  in  Contidxntial  Relation  to  his  vendor  has  the  burden 
of  proving  fairness  of  the  conveyance:  BamaweU  v.  ThreadgiU,  3  Jones  Eq. 
60,  citing  the  principal  < 


Saundees  V.  BLaughton. 

[8  lBBDKLL'8  EQUTTT,  217.] 

Tenant  fob  Life  of  Pebsonaltt  is  Entitled  to  Incbement  made  dor* 
ing  the  course  of  the  tenancy,  as  a  compensation  for  the  trouble  and  ez« 
pense  of  taking  care  of  the  original  stock. 

Executor  is  Appointed  to  Take  Care  of  Interest  of  All  Concerned, 
and  is  as  much  bound  to  see  that  the  remainderman  is  not  deprived  of 
his  interest  as  that  the  tenant  for  life  shall  enjoy  his. 

If  Estate  for  Life  witu  Remainder  Over  is  Given  in  Property 
Consumed  in  Use,  it  is  the  duty  of  the  executor  to  sell  the  property, 
and  to  pay  over  the  interest  to  the  tenant  for  life;  but  if  the  executor 
consents  to  the  legacy,  and  the  property  remains  in  the  hands  of  the  life 
tenant,  and  an  increase  takes  place  while  in  the  possession  of  the  tenant 
for  life,  it  belongs  to  him,  and  the  remainderman  is  only  entitled  to 
what  remains  of  the  original  stock. 

Bill  for  a  division  of  slaves^  and  for  an  accounting.    The 
opinion  states  the  case. 

Wmiam  J.  Baker f  for  the  plaintiff. 

Heath,  contra. 

By  Court,  Nash,  J.    Job  Pettijohn  died  in  1824,  and  bj  his 
will  devised  as  foUows:  **  I  lend  to  my  wife,  Eli2abeth  Petti- 
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johiiy  the  use  of  all  my  negroes  and  personal  estate  of  every 
kind,  during  her  natural  life."  He  then  provides,  that  if  his 
wife  remains  a  widow,  the  whole  of  his  estate  to  remain  in  joint 
stock,  to  her  use,  during  her  natural  life,  and  at  her  death  to 
be  divided  equally  among  her  six  daughters;  to  wit,  Frances, 
Sarah,  Elizabeth,  Bachel,  Maiy  Ann,  and  Bosanna.  To  this 
will,  the  widow  and  his  three  daughters,  Frances,  Sarah,  and 
Elizabeth,  were  appointed  executrixes,  and  qualified  as  such. 
The  widow  took  into  her  possession  all  the  property  bequeathed 
to  her,  and  died  in  the  year.  Bosanna,  one  of  the  legatees  in 
remainder,  intermarried  with  the  plaintiff  Benjamin  Saunders, 
and  died  in  the  life-time  of  the  widow,  and  her  husband  was 
duly  appointed  her  administrator.  The  bill  is  filed  for  a  divis- 
ion of  the  slaves  of  the  estate,  and  an  account  of  their  hires 
since  the  death  of  the  widow,  Elizabeth  Petti  John;  and  also  for 
an  account  of  the  perishable  property  which  came  to  the  hands 
of  the  executrixes,  under  the  will.  An  order  of  reference  to 
the  clerk  and  master  was  made  to  state  the  account.  His  report 
was  returned,  and  excepted  to  by  the  defendants. 

The  first  exception  is,  that  the  master  has  charged  against  the 
defendants  three  hundred  and  fifty  dollars,  the  present  value  of 
fifty  head  of  cattle  and  fifty  hogs,  which,  from  the  evidence, 
were  the  o£Espring  of  the  original  stock,  which  went  into  the 
possession  of  the  widow,  as  tenant  for  life,  tweniy-four  years 
ago. 

The  second  and  third  exceptions  are  but  corollaries  from  the 
first. 

It  is  true,  as  a  general  proposition,  that  a  tenant  for  life  of 
personal  property  is  entitled  to  the  increment  made  during  the 
course  of  the  tenantry,  as  a  compensation  for  the  trouble  and 
expense  of  taking  care  of  the  original  stock.  And  the  executor, 
so  far  as  the  legatees  are  concerned,  has  discharged  his  duty 
when  he  assents  to  the  legacy.  ^^®  i^®  does  not,  in  this  state, 
extend  to  slaves;  and  when  the  property.is  of  such  a  nature  as 
to  be  consumed  in  the  use,  quo  ipso  Usu  consumilur^  a  different 
rule  of  duty  devolves  upon  the  executor.  In  such  a  case  the 
tenant  for  life  being  entitled  only  to  the  use,  if  it  be  entirely 
consumed,  the  remainderman  loses  altogether  the  benefit  of 
the  bequest.  The  executor  is  appointed  to  take  care  of  the  in- 
terest of  all  concerned,  and  is  as  much  bound  to  see  that  the 
remainderman  is  not  deprived  of  his  interest  as  that  the  tenant 
for  life  shall  enjoy  his.  It  is  now  well  settled  that  when  a  res- 
idue is  given  for  life  of  such  property,  with  remainder  over,  it  is 
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the  duty  of  the  executor  to  sell  it  and  pay  over  the  interest  to 
the  tenant  for  life:  Smith  t.  Barham,  2  Dey.  Eq.  425  [25  Am. 
Dec.  721];  Jones  v.  Simmons,  7  Ired.  Eq.  178.  If,  howeyer,  the 
executor  assents  to  the  legacy,  and  the  properly  remains  in  the 
hands  of  the  tenant  for  life,  and  it  be  of  such  a  nature  as  to  be 
consumed  in  the  using,  such  as  cattle,  horses,  or  hogs,  and  an 
increase  from  them  takes  place  while  in  the  possession  of  the 
tenant  for  life,  it  belongs  to  him,  and  the  remainderman  is  only 
entitled  to  what  remains  of  the  original  stock.  From  the  case 
before  us,  the  cattle  and  hogs,  valued  by  the  master  in  his  re- 
port, were  the  property  of  the  widow.  The  master,  then,  has 
taken  into  his  account  properiy  which  never  was  of  the  estate 
of  the  testator.  It  was  the  original  stock  he  was  directed  to 
take  an  account  of. 

This  exception  is  allowed,  and  the  report  set  aside  as  to  the 
two  items  excepted  to.    In  all  things  else  it  is  confirmod. 

Decree  accordingly. 

Rights  or  Lifb  Tbnaht  nr  Pxbspnaut:  See  the  note  to  Braawdl  t. 
Morthead,  po9t^  p.  586. 


Gabneb  V.  Gabner. 

[BuiBEB'8  Equity,  1.] 

Husband  mat  Make  Gifts  ob  Pbessnts  to  his  Wm,  which  will  be 
sapported  in  equity  against  himself  and  his  repreeentatives. 

Impxbfict  Deed  or  Slaves  b7  Husband  to  Wirs  will  be  enforoed,  after 
his  death,  against  his  children  and  his  executor,  where  he  had  already 
made  advancements  to  his  children,  when  from  the  time  of  the  deied  until 
the  grantor's  death,  and  for  a  long  time  subsequently,  the  wife  had  been 
in  undisturbed  possession  of  the  slaves,  and  the  executor  of  the  grantor 
will  be  regarded  as  the  trustee  for  the  wife. 

Mabt  Gabnbb,  the  plaintiff,  was  the  wife  of  the  intestate,  John 
Qamer.  After  the  marriage  he  made  advancements  to  his  chil- 
dren by  a  former  marriage,  and  at  the  request  of  the  plaintiff  to 
make  provision  for  herself  and  for  their  children,  he  executed 
an  instrument  by  which  he  gave  to  one  Moody,  in  trust,  certain 
property  for  the  plaintiff  and  the  children  of  the  marriage,  and 
provided  for  the  plaintiff  in  these  words:  *'  I  give  unto  my  wife, 
Mary  Qamer,  all  the  right,  title,  and  interest  of  the  negroes 
belonging  to  her  before  I  married  her,  to  wit,"  etc.  The  object 
of  the  deed  was  to  give  her  the  separate  and  exclusive  right  to 
the  slaves,  and  from  the  date  of  the  deed  to  the  death  of  the 
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husband,  and  for  a  number  of  years  afterwards,  the  slaves  were 
regarded  as  hers  absolutely,  and  she  was  in  the  undisturbed 
possession  of  them.  The  husband  having  died  intestate,  the 
defendant  took  out  letters  of  administration  upon  his  estate  at 
the  end  of  that  time  and  claimed  the  slaves.  The  bill  prayed 
that  he  be  restrained,  and  also  be  decreed  to  execute  a  convey- 
ance of  the  slaves  to  the  plaintiff. 

Bragg,  for  the  plaintiff. 

Barnes,  contra. 

By  Court,  Battle,  J.  It  has  been  long  settled  that  a  hus- 
band may,  after  marriage,  make  gifts  or  presents  to  his  wife 
which  will  be  supported  in  equity,  against  himself  and  his  rep- 
resentatives: LiLcaa  V.  Lucas,  1  Atk.  270;  Atherly  on  Mar.  Set 
831.  Mr.  Adams,  in  his  excellent  treatise  on  the  doctrine  of 
equity,  classes  meritorious  or  imperfect  consideration  under 
the  head  of  "jurisdiction  of  the  courts  of  equity  in  cases  in 
which  the  courts  of  ordinary  jurisdiction  can  not  enforce  a 
right."  In  discussing  the  subject,  he  says,  at  page  97:  "The 
do.'^trine  of  meritorious  consideration  originates  in  the  distinc- 
tlo£>  between  the  three  classes  of  consideration  on  which  prom- 
i8v<)s  nay  be  based,  viz.,  valuable  consideration,  the  performance 
of  a  moral  duty,  and  mere  voluntaiy  bounty.  The  first  of  these 
classes  alone  entitles  the  promisee  to  enforce  his  claim  against 
an  unwilling  promisor;  the  third  is,  for  all  legal  purposes,  a 
mere  nullity  until  actual  performance  of  the  promise;  the 
second  or  intermediate  class  is  termed  meritorious,  and  is  con- 
fined to  the  three  duties  of  charity,  of  payment  of  creditors,  and 
of  maintaining  a  wife  and  children. 

"  Considerations  of  this  imperfect  class  are  not  distinguished 
at  law  from  mere  voluntary  bounty,  but  are,  to  a  modified  ex- 
tent, recognized  in  equity.  And  the  doctrine  with  respect  to 
tiiem  is,  that  although  a  promise,  made  without  a  valuable  con- 
sideration, can  not  be  enforced  against  the  promisor,  or  against 
any  one  in  whose  favor  he  has  altered  his  intentions,  yet  if  an 
intended  gift  or  meritorious  consideration  be  imperfectly  exe- 
cuted, and  if  the  intention  remains  unaltered  at  the  death  of  the 
donor,  there  is  an  equity  to  enforce  it  in  favor  of  his  intention, 
against  persons  claiming  by  operation  of  law,  without  an  equally 
meritorious  claim." 

The  doctrine,  thus  clearly  and  explicitly  stated,  is  so  directly 
applicable  to  this  case,  that  it  saves  us  the  necessity  of  further 
investigation.     The  wife  was  certainly  an  object  of  meritorious 
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consideration;  the  gift  of  tbe  slayes,  by  the  deed  executed  by 
the  husband,  was  imperfect;  the  intention  of  the  donor  remained 
unaltered  at  his  death;  and  the  gift  is  sought  to  be  enforced 
against  persons,  to  wit,  his  children,  claiming  by  operation  of 
law,  without  an  equally  meritorious  claim,  because  those  by  a 
former  marriage  had  been  adyanced  by  their  father  in  his  life^ 
time,  and  those  by  her  were  provided  for  in  the  same  deed 
The  case  of  HoUoway  t.  HeadingUm,  8  Sim.  324;  S.  C,  11  Con. 
Eng.  Ch.  459,  decided  by  Vice-chancellor  Shadwell,  to  which  we 
are  referred  by  the  defendant's  counsel,  does  not  militate  against 
this  principle.  In  that  case,  by  a  Toluntary  settlement,  a  hus- 
band and  wife  assigned  all  the  property  to  which  his  wife  then 
was,  or  which  she  or  her  husband  in  her  right  might  become, 
entitled  to,  in  trust  to  the  wife  for  life,  for  the  husband  for  life, 
and  for  the  children  of  the  wife  living  at  her  death,  whether 
begotten  by  her  then  or  any  future  huslMUid.  The  court  refused 
to  give  e£fect  to  it,  because  it  was  vague  and  uni^sonable;  and 
because  it  might,  in  a  certain  contingency,  if  sustained,  give  the 
whole  of  the  wife's  fortune,  not  to  her  grandchildren  by  her  hus- 
band, but  to  a  child  of  a  future  husband.  In  the  case  before 
us,  on  the  contrary,  the  intended  settlement  is  certain  and  rea- 
sonable—a provision  made  by  a  husband  for  his  wife  after  his 
children  had  already  been  provided  for.  The  case  of  EunUey  v. 
Huntley,  8  Ired.  Eq.  250,  decides  that  though  a  deed  from  a 
husband  to  his  wife  for  slaves  can  not  have  the  effect  of  vesting 
a  title  in  her,  yet  it  amounts  to  a  declaration  of  trust  in  her 
favor. 

The  defendant  must  be  declared  a  trustee  for  the  plaintiff, 
and  must  execute  a  deed,  to  be  approved  by  the  clerk,  by  which 
the  legal  title  of  the  slaves  in  controversy,  vnth  their  increase,  if 
any,  shall  be  conveyed  absolutely  to  her. 

Decreed  accordingly. 

Uxtsband's  Gifts  to  Witb  will  be  supported  in  eqaity  against  himself  or 
his  representatives.  The  principal  case  was  followed  in  Smith  v.  Smithy 
Winst.  Eq.  30,  on  this  point;  and  see  same  principle,  Parish  v.  MerriU^  3 
Jones  L.  3S,  deciding  a  trustee  to  be  necessary  to  support  such  a  gift. 

VALinrnr  of  Marriage  Settlements:  See  ScUterihwaiU  v.  Emley^  43  Am. 
Doc.  CIS,  and  note;  and  see  generally,  note  to  MerriU  v.  Scott,  50  Id.  365. 

MERiTORions  Consideration,  Relationship  when  Sofficibnt  as,  in 
Support  of  Transfer:  See  Ex  parte  MeBee,  63  N.  C.  332;  Lamb  v.  P^ 
ford,  1  Jones  Eq.  195,  citing  the  principal  case.  See  also  Htder  y.  IFUiUfi* 
«m,  44  Am.  Dec  303,  and  references  in  the  note. 
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Bbaswell  V.  Mobehead. 

(BunsK*!  Bquixt,  20.] 

Fabhoulab  Tenant  of  Pbrsonaltt  can  not  Casbt  It  bktond  Jubisdixv 
TiON  of  the  conrt,  on  a  beqaest  by  a  testator  of  slaves  and  other  per- 
sonalty to  his  granddaughter,  with  the  limitation  that  the  property  is 
to  go  over  if  she  dies  before  she  arrives  at  the  age  of  twenty-one. 

Pabticulab  Tenant  is  Enthxed  to  Hire  and  Profits  of  the  slaves  untQ 
the  event  happens  on  which  they  are  limited  over,  on  a  bequest  by  a 
testator  to  his  granddaughter  with  a  limitation  that  the  property  is  to 
go  over  if  she  die  before  she  attains  the  age  of  twenty-one. 

James  Colb  bequeathed  to  his  granddaughter,  Elmira  Bras- 
well,  certain  slaves  and  other  personal  property,  and  also  certain 
real  property;  the  will  provided  that  if  Elmira  died  before  she 
attained  the  age  of  twenty-one  years  the  property  should  be 
divided  among  the  heirs  of  his  two  daughters.  Elmira  and  her 
guardian  subsequently  removed  to  Mississippi  and  filed  this 
bill  against  Morehead,  the  executor  of  Cole,  and  the  legatees  in 
remainder^  and  praying  that  a  decree  authorizing  the  removal 
of  the  personalty  to  Mississippi,  and  for  an  accounting  of  the 
hires  and  profits  of  Jbhe  personaliy. 

MSLer^  for  the  plaintiff. 
J.  T.  Morehead,  contra. 

By  Court,  Battle,  J.  The  only  questions  presented  by  the 
pleadings,  upon  which  the  opinion  of  the  court  is  necessary, 
are: 

1.  Whether  the  plaintiff  can,  by  her  guardian,  under  the  sanc- 
tion of  the  court,  take  the  slaves  and  other  personal  property  be- 
queathed to  her  by  her  grandfather,  and  cany  them  to  the  state 
of  Mississippi,  where  she  now  resides,  notwithstanding  the  ex- 
ecutory devise  to  her  aunts,  in  the  event  of  her  dying  under  the 
age  of  twenty-one  years.  ' 

2.  Whether  she  is  entitled,  during  the  period  of  her  infancy,  to 
the  hires  of  the  slaves  and  interest  and  profits  of  the  other  per- 
sonal estate  bequeathed  to  her;  or  are  said  hires  and  profits  to 
accumtilate  for  her  aunts,  in  the  event  provided  for? 

We  think  that  there  is  no  difficulty  in  either  question.  The 
court  certainly  would  not  authorize  the  particular  tenant  of  a 
slave,  or  other  personal  chattel,  to  carry  such  slave  or  chattel 
beyond  its  jurisdiction,  against  the  wishes  of  the  remainder- 
man. Such  an  act  would  be  in  direct  opposition  to  the  power 
which  it  claims,  and  in  a  proper  case  always  exerdses,  of  re- 
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straining  the  particular  owner  from  canying  the  slaye  or  other 
chattel  out  of  the  state:  Wilcox  v.  Wilcox,  1  Ired.  Eq.  36; 
Brouon  v.  Wilson,  6  Id.  558.  Owners  of  executory  bequests, 
and  other  contingent  interests,  stand  in  a  position,  in  this  re- 
spect, similar  to  vested  remaindermen,  and  have  a  similar  right 
to  the  protective  jurisdiction  of  the  court:  Brown  v.  Wilson, 
supra. 

The  plaintiff  is  clearly  entitled  to  the  hires  and  profits  of  the 
slavos  and  other  property  bequeathed  to  her,  until  the  event 
shall  happen  upon  which  they  are  limited  over  to  the  aunts. 
To  hold  otherwise  would  be  to  consult  more  the  interest  of  the 
secondary  than  the  primary  objects  of  the  testator's  bounty. 
This  is  entirely  inadmissible,  and  we  think  the  cases  cited  in 
Feame  on  Contingent  Remainders  and  Executory  Devises,  554, 
sec.  16,  fully  support  our  opinion. 

There  must  be  a  reference  to  take  the  accounts,  and  the 
master  must  inquire  whether  the  bond  on  Blake  W.  Braswell, 
bequeathed  to  the  plaintiff,  was  or  might  by  proper  diligence 
have  been  collected  by  the  defendant  Morehead. 

Decreed  accordingly. 

Bights  op  Lotb  Tekaht  in  Monkts  awd  Pbbsoval  Pbopebtt. — ^Where 
personal  property  or  money  is  bequeathed  to  one  person  for  life  with  a  re- 
mainder over,  the  tenant  for  life,  in  the  absence  of  anything  in  the  will 
•howiDg  a  contrary  intention  on  the  part  of  the  testator,  Is  entitled  to  the 
possession:  Sampson  v.  SandaU,  72  Me.  109;  Hotutr  v.  livffiio',  18  W.  Va. 
244;  Spear  v.  Tinkham,  2 Barb.  Cb.  211;  IIoiDell  v.  Howell,  Sired.  Eq.  625; 
HuTnbrigJU*»  Appeal,  2  Grant  Cas.  320;  Harrison  v.  Foster,  9  Ala.  955. 
Thus  where  a  t««tator  left  to  his  wife  three  thousand  dollars  of  his  estate,  *'  for 
her  full  use  during  her  life-time,"  and  at  her  death  *' desired  '*  the  money,  if 
any  was  left,  to  go  to  other  parties,  the  widow  is  entitled  to  receive  the 
money  without  security  or  condition:  IIumbright*s  Appeal,  supra.  Formerly 
the  old  practice  of  chancery  was  to  require  the  tenant  for  life  to  give  secu- 
rity for  the  protection  of  the  remainderman;  but  such  security  is  not  now  re- 
quired unless  a  case  of  danger  is  shown:  2  Williams  on  Ex.,  6th  Am.  ed.,  1396; 
and  in  some  states  it  is  required  that  the  tenant  for  life  sign  and  deliver  to 
the  executor  an  inventory  of  them,  admitting  their  receipt  and  expressing 
that  he  is  entitled  to  them  for  life,  and  that  afterwards  they  belong  to  the 
person  in  remainder:  Id.  Courts  will  invest  the  equitable  tenant  for  life 
with  the  personal  possession  of  the  property  where  it  will  be  beneficial  or 
requisite  for  its  due  enjoyment,  but  they  will  interfere  more  reluctantly  to 
take  the  direction  and  disposition  of  the  estate  out  of  the  hands  of  trustees 
when  the  surrender  of  the  corpus  might  endanger  its  security,  or  where  the 
equitable  tenant  for  life  is  a  fstne  covert  for  whose  personal  protection  it  is 
best  that  the  estate  should  continue  in  the  possession  and  under  the  control 
of  the  trustee:  Williamson  v.  Wilkins,  14  Ga.  416.  And  a  legatee  for  life  of 
money  is  entitled  to  the  possession  and  control  of  it,  and  a  court  can  not 
interfere  in  the  possession  unless  in  an  extreme  case  of  unfitness:  Copekmd 
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v.  Barrow,  72  Me.  206.  And  dnriDg  the  life  of  the  tenant  for  life  chancex7 
has  no  power  to  order  the  proceeds  of  the  tale  of  a  negro  to  be  invested  for 
the  benefit  of  a  lessee  in  remainder:  Stevens  v.  Qordy,  9  Gill,  405.  But  where 
the  legatee  lived  ont  of  the  state  the  executors  should  require  a  bond  for  re- 
delivery of  the  property  before  parting  with  the  possession:  Clarke  v.  Terry ^ 
34  Conn.  176.  If  it  can  be  gathered  from  the  will  that  the  testator  shows 
an  intent  that  the  tenant  for  life  shall  possess  and  enjoy  in  specie  the  prop* 
erty ,  she  is  entitled  to  the  possession:  Oolder  v.  LiUU^ohny  30  Wis.  ^.  And 
where  there  is  a  particular  bequest  of  chattels  for  life,  the  lessee  is  entitled 
to  the  possession  upon  giving  an  inventory  for  the  benefit  of  those  ultimately 
entitled:  Freeman  v.  Knight,  2  Ired.  Eq.  72.  But  in  the  same  case  it  was 
held  that  on  a  pecuniary  legacy  to  one  for  life  the  executor  could  only  pay  to 
the  legatee  the  interest  on  the  sum  bequeathed.  And  it  has  been  held  that 
on  a  bequest  for  life  the  tenant  was  not  entitled  to  the  possession,  bat  that 
the  executor  should  retain  it  or  convert  the  property  into  money,  and  pay 
the  income  only  to  the  life  tenant:  Brannochv,  Blacker,  76  Ind.  558;  Ritehw. 
Morris,  78  N.  C.  377;  Evans  v.  Iglehart,  6  GiU  &  J.  171;  Clark  v.  Clark,  8 
Paige,  152;  Saunderson  v.  Steams,  6  Mass,  37. 

A  gift  for  life  of  things  which  are  consumed  in  their  use,  if  specific,  is  an  ab- 
solute gift  of  the  property:  2  Williams  on  Ex.  139C;  Majors  v.  Hemdon,  78 
Ky.  123;  but  on  a  residuary  bequest  of  personalty,  the  life  tenant  is  not  en- 
titled to  the  possession,  but  it  is  the  duty  of  the  executor  to  sell  it,  invest 
the  fund  arising  therefrom,  and  pay  over  the  income  to  the  life  tenant:  2 
Williams  on  Ex.  1396;  Covenhoven  v.  Shuler,  2  Paige,  122;  Woods  v.  SulUvam, 
I  Swan,  507.  But  if  the  will  indicates  the  intent  of  the  testator  to  bo  that 
the  person  having  the  particular  estate  shall  enjoy  the  property  in  specie,  no 
sale  of  it  by  the  executor  is  to  be  made:  Woods  v.  Sullivan,  supra;  and  in 
such  a  case  the  court  has  no  power  to  control  the  disposition  by  the  testator 
by  denying  the  use  to  the  first  taker,  which  has  been  bestowed  by  the  will: 
Swain  v.  SpruUl,  4  Jones  Eq.  364;  such  a  bequest  gives  the  right  to  consume 
such  of  the  property  as  can  not  be  used  without  being  consumed:  DeigkmiUer's 
Estate,  1  Pa.  Leg.  Gaz.  Rep.  499;  Oervtan  v.  German,  27  Pa.  St  116.  It  was 
held,  however,  in  Patterson  v.  Devlin,  McMull.  Eq.  459,  that  a  tenant  for  life 
must  account  to  the  remainderman  for  things  consumed  in  their  use,  and  for 
things  necessarily  wearing  out  in  their  use. 

A  tenant  for  life  may  dispose  of  the  property  in  any  manner,  provided  he 
does  not  injure  or  endanger  the  remainder:  King  v.  Sharp,  6  Humph.  55; 
Vaden  v.  Vatien,  1  Head,  444.  If  it  is  a  fund,  and  he  invests  it  in  other  prop- 
erty, the  property  vests  absolutely  in  him,  and  the  remainderman  has  no 
right  or  interest  in  the  property  except  as  a  security  for  the  fund:  Vaden  v. 
Vaden^  supra.  This  principle  was  applied  in  White  v.  Whiter  1  Ired.  Eq.  441, 
where  a  husband  bequeathed  one  thousand  dollars  to  his  wife  for  life,  and 
after  her  death  to  her  children,  and  she  invested  the  money  in  negroes, 
which  greatly  increased  in  value.  And  in  Sutphen  v.  Mlis,  35  Mich.  446, 
Cooley,  J.,  held  that  a  tenant  for  life  of  securities  had  authority  to  con- 
vert them  into  money  when  that  was  the  proper  proceeding  in  order  to 
obtain  the  income  and  protect  the  property  from  loss,  and  that  even  the 
sale  of  a  particular  security  might  be  entirely  admissible  where  the  bulk  of 
the  estate  was  preserved  intact;  all  that  can  be  required  is  that  the  estate 
shall  be  so  managed  as  to  preserve  the  aggregate  from  diminution.  He  said: 
"Where  a  life  estate  exists  in  personal  property,  there  must  always  be  a 
power  to  make  it  available  according  to  circumstances.'  If  the  estate  con- 
sists in  money,  there  must  be  authority  to  invest  it,  and  to  collect  and  dia- 
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chai^  the  eeouriiies  for  the  purposes  of  reinyestment.  If  it  consists  of 
■ecorities  in  the  first  place,  the  snthority  to  convert  them  into  money, 
when  that  is  the  proper  proceeding  in  order  to  obtain  the  income  and  protect 
the  property  from  loss,  is  equally  undoubted."  And  where  a  testator,  after 
giving  specific  legacies  to  bis  children,  gave  the  use  of  certain  negroes  to  bis 
wife  for  life,  and  she  sold  one  of  them  for  the  support  of  her  family,  it  was 
held  that  equity  would  validate  the  sale  under  such  circumstances,  upon  the 
ground  that  the  bequest  to  her  use  meant  to  the  use  of  herself  and  her  chil- 
dren, or  in  other  words,  for  their  support:  Jones  v.  Jones,  2  Hay  w.  128.  And 
a  bolder  of  life  estate  in  slaves  may  rightfully  surrender  such  estate  to  one  of 
two  tenants  in  common:  BowUitg  v.  BowUng,  0  B.  Mon.  31. 

Any  appreciation  in  the  value  of  the  capital  is  to  be  regarded  as  principal, 
but  all  interest,  income,  or  proceeds,  however  extraordinary  or  unusual,  be- 
long to  the  tenant  for  life:  Scovel  v.  RooeeveU,  5  Bedf.  121 ;  thus  dividends 
from  stock  and  interest  arising  from  money  become  absolutely  the  property 
of  the  taker  of  the  life  estate:  HaU  v.  RobiMon,  3  Jones  Eq.  348;  such  divi- 
dends, whether  in  cash  or  bonds  or  certificates  of  indebtedness,  are  not  an 
increase  of  the  stock  and  are  not  an  accumulation  of  the  corpus;  nor  is  this 
affected  by  the  fact  that  no  dividends  are  declared  for  some  time,  and  that 
when  they  are,  the  amount  is  unusually  large:  MiUier  v.  Ouerrard,  67  Ga.  284; 
S.  C,  44  Am.  Eep.  720;  and  bonuses  declared  on  stock  are  income,  and  not 
principal,  and  belong  to  the  life  tenant:  Daie  v.  Haynes,  40  L.  J.  Ch.  244; 
and  profits  of  the  life  estate  go  to  the  representatives  of  the  life  tenant  on 
his  death,  although  there  is  a  provision  in  the  will  creating  the  life  estate 
that  the  increase  of  the  proi>erty  should  be  kept  and  finally  sold,  tliere  being 
a  clear  intent  that  the  life  tenant  should  have  the  profits:  TcUum  v.  McLeUan^ 
66  Mies.  352;  and  where  a  testator  possessing  shares  in  several  ships  be- 
queathed his  personal  estate  to  trustees  upon  a  trust  to  sell  and  convert 
tiie  property  and  to  pay  the  income  to  the  testator's  wife  for  life,  and  the 
will  contained  a  power  for  the  trustees  to  postpone  the  sale  and  conversion 
**for  so  long  a  time  as  they  may  think  fit,'*  and  a  provision  that  the  income 
from  the  unconverted  personalty  should  be  paid  and  applied  in  the  same 
manner  as  the  income  of  the  money  produced  by  such  income,  the  profits 
from  the  voyages  made  by  the  ships  before  their  sale  will  belong  to  the  life 
tenant:  Lean  v.  LeaUy  32  L.  T.,  N.  S.,  305;  and  where  tlie  tenant  to  whom 
the  dividends  of  bank  stock  were  given  for  life,  payable  half-yearly  as  re- 
ceived from  the  bank,  died  a  few  days  before  the  semi-annual  dividend  was 
declared,  the  dividend  will  be  apportioned  between  his  representatives  and 
the  remainderman:  Ex  parte  RtiUdge,  1  Harp.  Eq.  65;  but  profits  on  the  sale 
of  the  stock  do  not  belong  to  the  life  tenant  as  income,  but  must  be  added  to 
the  principal:  Whitney  v.  Phcenix,  4  Bedf.  180.  The  tenant  for  life  is  enti- 
tled to  the  income  of  the  fund  from  the  testator's  death:  Sargent  v.  Sargent, 
103  Mass.  297;  Ayer  v.  Ayer,  128  Id.  575;  Harrison  v.  Henderson,  7  Heisk, 
815;  and  where  the  gift  of  a  residuum  is  made  for  life,  without  any  direction 
to  invest  it,  the  tenant  for  life  is  entitled  to  the  income  from  the  testator's 
death  on  such  investments  as  were  then  made,  together  with  interest  on  the 
amount  not  invested,  valued  at  the  time  of  the  testator's  death:  LoAcrence  v. 
Embret,  3  Bradf.  364.  The  commissions  for  collecting  and  paying  the  inter- 
est must  be  paid  out  of  the  income,  and  are  not  chargeable  to  the  principal: 
Danly  v.  Cummins,  31  N.  J.  Eq.  208;  and  the  taxes  and  expenses  of  the  trust 
are  likewise  chargeable  to  the  income:  Wliitson  v.  WliUson,  53  N.  T.  477. 

On  a  bequest  of  live-stock  or  other  property  in  which  there  is  a  natural  in* 
» the  increase  of  the  stock  belongs  to  the  tenant  for  life,  and  not  to  the 
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remaindennui:  Lewi$  t.  Davis,  3  Mo.  133;  Crtiffg  ▼.  JUggs,  5  Eedf.  82;  Pohu 
deaOer  t.  Blackburn^  1  Ired.  Eq.  286;  Mc^'ora  v.  Hemdon^  78  Ky.  123;  Smiik 
v.  Barham,  2  Dev.  £q.  420;  S.  C,  25  Am.  Dec  721;  Evom  ▼.  Iglthart^  • 
Gill  &  J.  171;  ^icni  v.  WaihiM^  1  Humph.  498;  J^orwy  v.  IaUoh,  2  Head,  183; 
Pei-ry  v.  TVm?/,  1  Dev.  &  B.  Eq.  441;  Horry  v.  Ohver,  Riley's  Ch.  63;  S.  C, 
2  Hill  Ch.  (S.  0.)  615;  Saunders  v.  llaughUm,  ante,  p.  681.  Bat  in  Flowers  v. 
Frarddin,  5  Watts,  265,  it  was  held  that  on  a  bequest  of  stock,  amongst 
other  things,  for  life,  that  stock  which  remained  at  the  death  of  the  life  ten- 
ant went  to  those  in  remainder,  although  it  was  not  the  same  the  life  tenant 
received. 


Babnes  et  Ux.  v.  Wabd. 

[BUBBSS'S  Equttt,  03.) 
Ck>NSn>EBATION  OF  RELEASE  UNDER  SeaL  CAN  NOT  BB  DENIED  AT  LaW. 

Equity  will  Look  into  Consideration  of  Release  under  Seal,  and  if 
it  was  obtained  by  fraud  or  imposition,  or  by  taking  undue  advantage  of 
the  situation  of  the  party  executing  it,  will  either  set  it  aside  altogether 
or  restrain  the  party  holding  it  from  making  use  of  it  at  law. 

Husband  is  not  Bound  to  Support  Child  of  Wife  bt  Former  Mar- 
riage; but  if  he  ia  appointed  guardian  of  the  child,  he  has  no  legal  claim 
for  the  maintenance  of  the  child  for  the  time  previous  to  such  appoint- 
ment. 

Guardian  Maintaining  Ward  can  not  Exceed  Annual  Inoomx  of 
Ward's  Propertt  in  the  state. 

Injunction  against  Proceedings  in  Another  Court  is  an  auxiliary  writ 
to  restrain  parties  from  proceedings  before  the  ordinary  tribunals,  where 
equitable  elements  are  involved  in  the  dispute. 

Injunction  against  Pleading  at  Law  Release  under  Seal  will  be 
granted  where  the  release  is  without  consideration  and  it  is  contrary  to 
equity  and  good  conscience  so  to  use  it. 

Consideration  of  Release  under  Seal  Given  bt  Ward  to  Guardiav 
will  bo  inquired  into  in  a  court  of  equity,  and  the  guardian  will  be  re- 
strained from  defending  under  it  in  an  action  at  law  for  an  accounting 
where  it  was  obtained  by  fraud. 

Barnes  and  his  wife,  Eliza,  commenced  an  action  for  an  ac- 
counting against  Ward,  the  former  guardian  of  Eliza.  Ward 
pleaded  a  release  executed  by  Barnes  and  his  wife  in  Januaiy, 
1843.  Barnes  and  his  wife  then  filed  this  bill  to  restrain  Ward 
from  pleading  this  defense  on  the  ground  that  it  was  obtained 
by  fraud,  and  was  without  consideration,  and  Meredith  Bamea 
alleged  that  he  was  illiterate  and  unable  to  read  when  he  signed 
the  paper,  and  that  he  signed  it  after  a  great  deal  of  importuniig^ 
on  Ward's  part.     Other  facts  appear  from  the  opinion. 

Strange,  for  the  plaintiffs. 

W.  Wauilow,  contra. 
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Bj  Court,  Nibh,  C.  J.  The  bill  is  filed  to  restrain  the  de- 
fendants from  pleading,  or  using  at  law,  a  release  given  by  the 
plaintiff  Barnes  to  the  defendant  Ward.  Ward,  after  he 
married  the  mother  of  Eliza  Barnes,  and  before  his  appointment 
as  her  guardian,  took  into  his  possession  a  negro  woman,  the 
property  of  his  ward.  This  negro  he  sold,  and  the  action  at 
law  is  upon  the  guardian  bond  to  call  him  to  account;  and  he 
has  pleaded  the  release  in  his  defense.  The  equity  of  the  plaint- 
iffs consists  in  the  alleged  fact  that  the  release  was  given  with- 
out any  consideration.  This  fact  would  not  avail  the  plaintiffs 
at  law,  because  the  instrument  being  under  seal,  they  can  not 
deny  in  that  forum  that  it  was  given  without  consideration — 
thoy  are  estopped  to  deny  it.  But  a  court  of  equity  is  not  so 
restrained.  They  may  and  will  look  into  the  consideration,  and 
if  they  see  that  it  was  obtained  by  fraud  or  imposition,  or  by 
taking  undue  advantage  of  the  situation  of  the  party  executing 
it,  they  will  either  set  it  aside  altogether,  or  restrain  the  party 
holding.it  from  making  use  of  it  at  law.  The  consideration 
mentioned  in  the  release  is  five  dollars;  and  the  defendant  ad- 
mits no  money  was  paid  by  him,  but  alleges  that  the  feme 
plaintiff,  his  ward,  was  indebted  to  him  in  a  sum  much  beyond 
the  value  of  the  negro;  and  to  sustain  his  claim  he  sets  forth 
an  account  against  her  amounting  to  the  sum  of  one  thousand 
two  hundred  and  forty-seven  dollars.  In  April,  1828,  the  de- 
fendant Enoch  Ward  married  the  mother  of  Eliza  Barnes,  the 
feme  plaintiff,  and  in  August,  1835,  he  was  regularly  appointed 
her  guardian.  The  account  exhibited  by  him  against  her  com- 
mences with  his  marriage,  and  runs  down  to  the  time  of  the 
marriage  of  the  plaintifis,  in  1842.  From  1828  to  1835  the  de- 
fendant is  entitled  to  nothing  for  the  board  and  maintenance  of 
the  plaintiff  Eliza.  It  was  at  one  time  held,  under  the  con- 
struction put  upon  the  statute  of  43  Eliz.,  c.  2,  and  others 
on  the  same  subject,  that  where  a  woman,  having  children  by  a 
former  husband,  marries  a  second  time,^her  second  husband 
was  bound  to  maintain  the  children:  City  of  Westminster  v. 
Oerrard,  2  Bulst.  346. 

But  this  doctrine  has  been  overruled,  and  it  is  now  settled 
that  a  husband  is  not  bound  to  support  the  children  of  his  wife 
by  a  former  husband:  Tubb  v.  Harrison,  4  T.  R.  118;  Cooper  v. 
Martiji,  4  East,  76;  Eex  v.  Dempson,  2  Stra.  956.  The  step- 
father stands,  in  that  respect,  towards  his  step-child  as  any 
other  stranger;  and  if,  after  the  child  comes  of  age,  he  prom- 
ises to  pay  for  his  maintenance,  an  action  can  be  maintained* 
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because  the  step-&ther  was  not  bound  in  law  to  support  bim;  if 
bo  bad  been,  tbe  subsequent  promise  would  bave  been  a  nudum 
pactum.  Tbe  defendant  Enoch  Ward  was,  then,  under  no  legal 
obligation  to  maintain  the  plaintiff  Eliza,  and  she  was  under  no 
legal  obligation  to  serve  bim.  For  that  portion  of  the  accoont, 
then,  preceding  the  appointment  of  the  defendant  as  tbe  guard- 
ian of  Eliza,  he  bad  no  legal  claim  upon  her,  as  she  was  under 
age  at  tbe  time  of  her  marriage.  Tbe  answer  of  Enoch  Ward 
states  that  Eliza  bad  no  property  except  that  negro  woman, 
who  was  sold  by  bim  with  her  infant  for  four  hundred  dollars, 
which  sum  was,  as  be  states,  a  full  price.  The  law  of  this  state 
does  not  suffer  a  guardian,  in  maintaining  bis  ward,  to  exceed 
tbe  annual  income  of  bis  ward's  property:  K.  S.,  c.  54,  sec.  22. 
A  court  of  equity,  imder  peculiar  circumstances — ^as  where  the 
infant  can  not  be  entitled  to  maintenance  as  a  pauper,  and  from 
want  of  bodily  health  or  strength,  or  from  mental  imbecility, 
can  not  be  bound  out  as  the  law  directs — may  apply  a  portion 
of  an  infant's  property  to  bis  maintenance,  as  a  matter  of  neces- 
sity: Long  T.  Norcom^  2  Ired.  Eq.  354.  These  remarks  are 
made  to  show  the  fraudulent  object  of  the  defendant  Enoch 
Ward,  and  the  oppressive  use  be  made  of  tbe  advantage  he  pos- 
sessed, in  procuring  tbe  release— considerations  which  could  not 
be  looked  into  in  a  court  of  law.  Tbe  answer  states  that  the 
plaintiff  Eliza  knew  she  was  greatly  indebted  to  him.  Doubt- 
less bis  unfounded  claim  was  not  unknown  to  her;  and  if  any- 
thing were  wanting  to  show  the  intention  of  tbe  defendant,  it 
would  be  made  manifest  by  the  last  item  in  the  account,  which 
is  one  hundred  and  fifty  dollars  for  a  marriage  dinner,  for  a  girl 
who  it  is  stated  in  tbe  answer  bad  no  property,  and  was  a  minor. 
Had  the  bill  asked  for  an  account,  we  should  have  ordered  one; 
but  the  plaintiffs  are  content  to  take  it  in  tbe  action  at  law,  and 
there  is  no  doubt  it  will  be  so  taken  there  as  to  do  justice  to  all 
parties,  and  the  defendant  will  receive  all  just  and  legal  credits, 
including  the  pig.  An  injunction  against  proceedings  in  another 
court  is  an  auxiliary  writ  to  restrain  x>arties  from  proceedings 
before  tbe  ordinary  tribunals,  where  equitable  elements  are  in- 
volved in  the  dispute.  Tbe  dissolution  of  tbe  injunction,  upon 
the  coming  in  of  the  answer,  is  a  question  of  discretion  to  tbe 
coiirt,  whether  on  tbe  facts  disclosed  in  the  answer,  or,  as  it  is 
technically  termed,  on  tbe  equity  confessed,  the  injunction  shall 
be  at  once  dissolved,  or  whether  it  shall  be  continued  to  the 
hearing.  Here  the  object  of  the  injunction  is  to  restrain  the 
defendant  from  pleading,  or  availing  himself  of  the  release  exe- 
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cuted  by  the  plaintiff  Meredith  Sames,  on  the  ground  that  it 
is  iniquitous,  without  consideration,  and  contrary  to  equity  and 
good  conscience  so  to  use  it;  and  the  defendant's  answer  fully 
satisfies  us  upon  all  these  particulars,  and  that  the  equity  of 
the  ])laintiffs  is  sufSciently  confessed:  Adam's  Eq.  196;  1/tn- 
tum  V.  Seymour^  4  Johns.  Ch.  497. 

The  cause  is  before  us  for  final  hearing,  and  the  injunction 
must  be  made  perpetual. 

Decreed  accordingly . 

HxrsBAKD  NOT  LiABLB  FOB  Step-child*8  Suptokt:  Oojf  v.  BcUUfUy  21  Am. 
Dec  158,  and  note.  And  see  the  rights  and  liabilities  of  step-parents  and 
step-children  considered  in  the  note  to  Bartley  ▼.  Rkhtmytr,  53  Id.  345. 

Guardian  can  not  Excxed  Incomx  ov  Wabd's  Estatk:  McDowell  t. 
CaidweU,  16  Am.  Dec  635,  and  note  to  ViUard  v.  Rob^^  49  Id.  657. 


Smith  v.  Foetesoub. 

IB0BBXX'S  Bquxtt,  137.] 

Onx  Sellino  Goods  to  Exeoutob  Personally  and  Taking  Note  Din 
Estate  in  payment,  with  full  knowledge  of  the  facts,  is  liable  to  an  ad- 
ministrator de  bonvt  Hon  for  the  proceeds  of  the  note. 

Charles  B.  IIubsell  was  the  executor  of  Benjamin  Eussell. 
The  defendant  Fortescue  sold  Charles  B.  Russell  a  quantity 
of  com,  and  accepted  in  payment  a  note  due  the  estate,  drawn 
by  one  Warner,  with  one  Slade  as  security.  Fortescue  had  full 
knowled^^  of  the  fact  that  the  note  was  due  the  estate.  C.  B. 
Russell  having  died,  the  plaintiff  was  appointed  administrator 
de  bonis  non  of  the  estate,  and  brought  suit  against  the  defend- 
ant for  the  proceeds  of  the  note,  it  having  been  paid  him. 
Other  facts  appear  from  the  opinion.  The  cause  was  removed 
to  this  court. 

Donnelly  for  the  plaintiffs. 

SliaWf  contra. 

By  Court,  Nash,  C.  J.  (after  stating  the  case).  It  is  abun- 
dantly proved  by  the  depositions  on  file  that  the  defendant  For- 
tescue did  know  that  Charles  B.  Russell  purchased  the  com  of 
him  for  his  own  use.  In  the  first  place,  his  denial  is  evasive.  His 
statement  is  that ''  Charles  Russell  kept  a  country  store  and 
traded  for  com  and  again  sold  it,  generally  at  an  advance  by 
retail,  or  shipped  it  to  a  northern  port  with  a  view  to  profit  ex- 
pected from  such  sales,  and  for  money;  that  he  did  not  inquire 
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of  him,  and  does  not  know,  whether  said  Bnssell  bought  said 
com  for  his  own  use,  or  to  raise  money  on  it  to  pay  the  debts 
of  the  said  Benjamin  Russell's  estate,"  etc.  This  statement  is 
sufficiently  suspicious  to  deprive  it  of  all  weight  as  an  answer 
to  the  plidntiff 's  interrogatory.  Weakened  as  it  is  by  the  terms 
in  which  it  is  clothed,  it  is  entirely  destroyed  by  the  proo&. 
Mr.  Mason's  deposition  shows  that  when  Fortescue  was  talking 
of  selling  the  com  to  Bussell,  he  told  the  deponent  that  Will- 
iam J.  Smith  had  forewarned  or  begged  him  not  to  take  the 
Warner  note,  and  that  he  had  promised  him  he  would  not;  but 
that  afterwards,  Fortescue  told  him  he  had  concluded  to  take 
it,  as  he  was  getting  a  better  price  for  his  com — ^that  Bussell 
had  offered  him  his  own  note,  but  he  was  afraid  of  it,  and  that 
Bussell  was  compelled  to  have  the  money  to  pay  in  bank.  Mr. 
May  proves  that  before  the  com  was  sold  he  heard  the  plaint- 
iff tell  Fortescue  not  to  take  the  Warner  note,  and  that  Bussell 
would  use  the  funds  for  his  own  purposes.  An  executor  and 
an  administrator  have  the  legal  title  to  the  property  of  him  they 
represent,  and  may  sell  and  dispose  of  it  so  as  to  convey  the 
tiUe  that  is  in  him,  and  a  purchaser  will  acquire  a  valid  title, 
imless  he  knows  that  the  trustee  is  violating  his  trust — as  that 
he  is  using  the  fund  for  his  own  purposes,  to  pay  his  own  debt. 
Nor  is  it  necessary  that  the  purchaser  should  have  an  actual 
knowledge  of  the  particular  fraud  intended.  If  anything  ap- 
pears calculated  to  excite  his  attention,  the  party  is  considered 
in  equity  as  having  knowledge  of  all  that  the  inquiry  would 
have  disclosed:  McLeod  v.  Drummond,  17  Yes.  159;  Exum  v. 
Bowden,  4  Ired.  Eq.  281;  WUacm  v.  Doster,  7  Id.  231.  It  was 
the  duty  of  Fortescue  to  have  made  the  necessary  inquiry — ^he 
made  none,  as  he  states  himself,  and  with  the  evident  intent  to 
evade  its  effect,  and  with  the  knowledge  that  Charles  B.  Bussell 
wanted  to  raise  money  by  the  said  of  the  com  to  pay  his  debt 
in  bank. 

To  sum  up  the  case,  as  far  as  the  defendant  Fortescue  is  con- 
cerned— here  is  a  man  dealing  with  an  administrator  for  the 
funds  of  the  estate,  with  full  knowledge  of  that  fact— for  not 
only  is  he  informed  of  it,  but  upon  its  face  the  note  is  payable 
to  Bussell,  as  administrator — he  is  put  upon  his  guard  not  to 
take  it,  that  the  administrator  is  using  it  for  his  own  purposes — 
the  case  is  too  plain  to  occasion  a  moment's  hesitation  in  saying 
we  are  entirely  satisfied  that  he  did  know  that  Bussell  was 
abusing  his  trust — that  he  wanted  the  money  which  the  com 
would  bring,  not  to  pay  any  debt  due  by  the  estate  of  Benjamin, 
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bat  to  pay  in  bank  on  his  own  debt.  He  was,  in  tiie  transao- 
tion,  tkparticeps  criminia  of  a  gross  fraud. 

The  bill  is  dismissed  as  to  Warner  and  Slade,  with  costs  as 
to  Warner,  but  none  as  to  Slade,  as  he  does  not  answer.  They 
had  a  right  to  take  up  the  note,  bj  paying  its  contents  to  any 
legal  holder;  and  as  to  Willord  ateo,  ^e  bill  states  that  his  in- 
testate died  insolvent — ^he  therefore  has  no  assets. 

There  must  be  a  decree  against  Fortescue  for  the  amount  of 
the  note,  with  interest  from  the  time  it  fell  due,  and  he  must 
pay  the  costs  of  this  suit. 

Decreed  accordingly. 


McDowell  v.  Sjmmb. 

[Bvmx's  Bqudt,  180.] 
RMCigaroH  ov  Salk  ov  Land  Porohasxd  at  AncnoN  Salb,  on  Ground 
ov  Bt-biddino,  will  not  be  granted  where  the  grantees  did  not  file  their 
bill  for  a  resoisrion  till  a  year  and  six  months  after  the  discovery  of  the 
by-bidding. 

Bill  for  rescission  of  contract  for  the  sale  of  land  purchased 
at  an  auction  sale  by  the  complainants.  The  opinion  states  the 
case. 

James  Iredell  and  N.  W.  Woodfin,  tor  the  plaintiffs. 

Avery  and  Onion,  contra. 

By  Court,  Nash,  C.  J.  This  case  is  now  before  us  for  a  final 
hearing.  At  August  term,  1849,  6  Lred.  Eq.  278,  the  interlocu- 
tory order  dissolving  the  injunction  which  had  been  granted  to 
stay  the  collection  of  the  money  due  upon  the  bonds  given  by 
the  plaintiffs  for  the  purchase  money  of  the  land  was  afSrmed. 
The  original  bill  sought  to  set  aside  the  contract  upon  the 
grounds:  1.  That  the  defendants  committed  a  fraud  upon  the 
plaintiffs  in  the  sale,  by  representing  that  the  land  contained  a 
valuable  gold  mine;  and  2.  ^cause  by-bidders  or  puffers  were 
employed  by  the  defendants,  without  the  knowledge  of  the 
plaintiffs,  to  run  up  the  land,  whereby  they  were  induced  to  bid 
for  it  a  price  far  beyond  its  value.  In  their  answers  the  defend- 
ants deny  the  first  ground  of  fraud;  and  the  evidence  in  the 
cause  does  not  sustain  the  allegations  of  the  bill.  Upon  the  sec- 
ond charge  the  defendants  admit  that  they  did  employ  Preston 
Long  to  bid  for  them,  without  any  intent  to  defraud  the  persona 
who  were  dicrposed  to  bid«  but  simply  to  prevent  the  land  from 
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being  saciifioed.  There  is  some  contrariety  of  opinion  on  this 
question  in  tlie  English  common-law  courts  and  those  of  chan- 
cery. In  Bexwell  v.  Christie^  1  Cowp.  395,  Lord  Mansfield  de- 
clared '*  it  was  a  fraud  upon  the  sale  and  upon  the  public  "  to 
employ  a  puffer  or  by-bidder  to  run  up  the  property,  upon  the 
principle  that  good  faith  ought  to  be  the  basis  of  all  dealings 
between  man  and  man.  That  case  was  followed  by  Howard  t. 
Castle,  6  T.  B.  643.  That  was  an  action  on  the  case  to  recover 
damages  for  a  refusal  on  the  part  of  the  defendant  to  complete 
a  sale — there  having  been  a  resale  in  consequence  of  such  refusal. 
On  the  trial  it  was  shown  that  the  defendant*  after  he  had  bid 
off  the  properly  at  the  sale^  discovered  that  he  was  the  only  real 
bidder — all  the  others  having  been  puffers  employed  by  the 
plaintiff.  The  defendant,  upon  making  this  discovery,  imme- 
diately refused  to  comply  with  the  contract.  Lord  Kenyon  ex- 
pressed in  warm  terms  his  admiration  of  the  noble  principles  of 
morality  and  justice  announced  by  Lord  Mansfield,  and  winds 
up  by  saying,  *'  He  met  the  question  fairly,  and  made  a  precedent 
which  I  am  happy  to  follow."  Ashurst,  J.,  in  a  single  sentence 
expresses  his  opinion:  **  If  one  x>erson  is  induced  to  bid  at  an 
auction  sale  without  exercising  his  own  judgment,  and  that  by 
the  owner  himself,  the  parties  do  not  meet  on  equal  terms." 
This  is  of  course  said  in  reference  to  the  case  then  before  the 
court.  On  the  other  hand,  Lord  Rosselyn,  in  Conolhj  v.  Par- 
sons,  3  Ves.  jun.  625,  in  note,  declares  that  it  was  no  objection 
to  a  sale  by  auction  that  by-bidders  were  employed,  and  expresses 
his  disapprobation  of  both  cases  at  law  referred  to;  and  in 
reference  to  the  latter  says,  **  It  must  have  turned  upon  the  fact 
that  there  was  no  real  bidder,  and  the  person  refused  instantly." 
Judge  Pearson,  in  delivering  the  opinion  of  the  court  on  the 
former  argument,  observes  upon  the  above  authorities:  **We 
are  not  called  upon  to  decide  the  question  definitely,  for,  be  it 
either  way,  it  is  certain  that  a  purchaser  who  wishes  to  avail 
himself  of  such  an  objection  must  do  so  as  soon  as  the  fact 
comes  to  his  knowledge.'*  When  the  case  went  back  to  the 
court  of  equity  the  plaintiffs,  by  permission  of  the  court,  amended 
their  bill.  In  it  they  state  that  *'  at  the  time  they  purchased  the 
mine,  and  gave  their  bond,  the  fact  of  the  by-bidding  was  en- 
tirely unknown  and  unsuspected  by  them;  and  they  did  not 
come  to  the  knowledge  of  it,  or  have  cause  to  suspect  it,  until 
long  after  the  sale."  If  the  plaintiffs  had  made  good  their  alle- 
gation by  their  proofs,  it  would  have  become  necessary  for  the 
court  to  decide  whether  the  facts  disclosed  in  the  case  of  tiie  by- 
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biddixig  were  fraudulent  or  not;  but  they  ha^e  not  done  so.  The 
only  witnesses  who  speak  to  this  point  are  General  Bynam  and 
James  Weaver.  The  former  states  that  after  the  plaintiffs  had 
abandoned  the  mine,  and  after  the  action  was  brought  on  the 
bond,  Colonel  Jefferson,  the  agent,  told  him  that  a  by-bidder 
was  employed  at  the  sale;  and  that  he  communicated  the  fact  to 
one  of  the  plaintiffs,  Mr.  McDowell,  a  short  time  before  the  bill 
was  drawn,  but  some  time  before  it  was  filed.  Mr.  Weaver  states 
that  he  was  the  overseer  of  the  plaintiffs  in  working  the  Simms 
mine,  and  that  he  commenced  working  in  October,  1845,  and 
piat  they  worked  there  from  five  to  seven  weeks,  when  the  hands 
were  removed  to  another  mine  of  the  plaintiffs,  half  a  mile  dis- 
tant, where  he  worked  six  months.  That  while  working  on  the 
Simms  mine  he  boarded  at  the  house  of  A.  H.  Simms,  one  of 
the  defendants,  who  told  him  that  Long  was  employed  as  a  by- 
bidder;  and  that  he  communicated  this  fact  to  Mr.  McDowell, 
either  while  he  was  working  in  the  Simms  mine  or  soon  after 
he  went  to  the  Collins  mine,  or  it  may  have  been  six  months 
after. 

The  bill  was  filed  January  21, 1848;  for  that  is  the  date  of  the 
judge's  fiat  for  the  injunction.  We  wish  now  to  ascertain  from 
this  testimony,  as  near  as  we  can,  when  the  plaintiffs  received 
their  first  information  that  a  by-bidder  had  been  employed. 
Weaver  has  given  three  starting  points.  The  first  is,  while  he 
was  working  in  the  Simms  mine.  He  went  there  the  twenty- 
fourth  of  October,  1845,  and  remained  from  five  to  seven  weeks- 
say  seven;  and  let  us  take  the  medium  time — ^that  will  bring  ua 
to  the  twenty-ninth  of  November,  1845.  If  he  communicated 
the  information  at  that  time,  then  two  years  and  two  months 
elapsed  before  the  bill  was  filed.  Let  us  now  take  the  six 
months— after  the  removal  of  the  hands  to  the  Collins  mine;  and 
there  will  have  passed  a  year  and  six  months  before  the  plaint- 
iffs complained.  This  is  the  shortest  time,  according  to  this 
witness,  which  passed,  after  the  information  was  communicated 
to  the  plaintiff,  before  they  commenced  operations.  This  we 
think  was  too  long.  We  are  inclined  to  think  it  was  whilst  the 
witness  was  working  at  the  Simms  mine  that  he  communicated 
the  information  to  Mr.  McDowell;  for  he  was  in  the  employ- 
ment of  the  plaintiffs,  and  was  requested  by  McDowell  to  get 
information  from  the  defendants  upon  the  subject  of  the  sale  of 
the  mines.  If  that  was  the  fact,  it  makes  the  case  still  more 
conclusive  against  the  plaintiffs  on  this  point.  For  as  they 
received  the  information,  if  they  wished  to  rescind  the  contract, 
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they  ought,  withont  any  unnecessary  delay,  to  haTO  commnni- 
cated  to  the  defendants  their  wish  to  do  so.  Instead  of  so 
doing,  they  still  continued  to  work  the  mine  and  to  test  its 
Tolue — **  BO  that,  if  it  turned  out  not  to  be  rich,  they  might  fall 
back  upon  the  objection  that  there  was  a  by-bidder" — as  ob- 
served by  his  honor  Judge  Pearson,  in  delivering  the  former 
opinion  above  referred  to.  ''  There  must  be  good  faith  on  each 
side,  and  as  soon  as  a  purchaser  finds  out  there  has  been  by- 
bidding,  he  must  make  his  election."  It  is  said  that  the 
plaintiffs  were  entitled  to  take  time  to  ascertain  the  facts,  be- 
fore they  could  be  required  to  involve  themselves  in  a  lavnsuit. 
That  is  true;  but  as  soon  as  they  discover  the  fact  of  the  by- 
bidding  they  must  make  their  election  and  notify  the  vendors 
of  their  widi  to  annul  the  contract  on  that  ground.  By  so 
doing  they  put  it  in  the  power  of  the  latter  to  rescind,  and 
thereby  enable  themselves  to  look  out  for  another  purchaser; 
and  not,  as  in  this  case,  keep  the  property  twelve  or  eighteen 
months,  and  then  ask  for  a  cancellation.  A  plaintiff  in  equity 
recovers  upon  the  allegations  of  his  biU;  and  only  vrhen  they 
are  supported  by  sufficient  evidence.  Here  the  allegation  of 
the  time  when  they  discovered  the  alleged  fraud  is  too  indefi- 
nite. "  Until  long  after  the  sale"  conveys  no  precise  idea  as  to 
time,  and  no  dates  are  given;  and  according  to  the  testimony  of 
Weaver,  viewed  in  any  aspect,  the  plain tiffa  delayed  too  long  in 
making  their  election. 
Bill  dismissed  with  costs. 

SpECITIO  PERrORMANCB  BaRRED  BT  DbLAT  IN  APPLTnrO  FOR  RsLnop: 
See  Francis  ▼.  Lwe,  3  Jones  £q.  321,  and  PeUijohn  ▼.  WiUianu,  2  Id.  366, 
citing  the  principal  case. 

Dblay  wtll  Depriyb  ov  Right  to  Rescind:  See  reference  in  notetoifiu- 
ton  V.  Bovet,  43  Am.  Dec  655;  Johmon  v.  Evans,  50  Id.  672,  note. 

Agreement  Pretentixo  Competition  at  AucnoN  Sale  is  a  fraad  on 
the  vendor:  JVhtttaker  t.  Bond,  63  N.  C.  293;  Jonea  v.  CasweU,  2  Am.  Dec 
134,  and  note;  TowU  ▼.  LaiviU,  55  Id.  204,  note. 

Rescission  op  Contracts  in  Eqxtitt  where  there  is  no  frand,  accident,  or 
mistake:  See  Hough  t.  Hunt,  15  Am.  Dec.  572;  see  also  Johnmm  v.  Soa%s^ 
60  Id.  672,  note. 
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SaOEEIT  V.  TWININO. 

Salb  bt  Order  of  Orphans'  Court  is  Judicial  Sali.  ^e  dooiriiM  of 
cctvetU  emptor  applies  to  such  sales. 

Decree  op  Orphans'  Court,  approving  a  sale  of  property  made  by  its  ordery 
will  not  be  inquired  into  collaterally. 

Bt  Confirmation  op  Administr/itor's  Sale  by  the  court  his  liability  to 
the  heirs  for  the  purchase  price  becomes  fixed,  and  heaoquires  the  right 
to  recover  from  the  purchaser. 

It  is  Duty  op  Purchaser  op  Land  at  Administrator's  Sale  to  Meas- 
ure Same  before  the  sale  is  confirmed.  Having  failed  to  do  so,  and 
accepting  a  deed  for  the  land,  paying  part  of  the  purchase  price  and  giv- 
ing a  bond  for  the  balance,  he  is  not  entitled  to  a  deduction  from  the 
bond  because  there  were  a  few  less  acres  than  at  first  supposed. 

In  December,  1848,  Abraham  Sackett,  administrator  of  the 
estate  of  Joseph  L.  Sackett,  in  pursuance  of  an  order  of  the 
orphans'  court,  offered  for  sale  a  tract  of  land  purporting  to  con- 
tain seventy-two  and  three  fourths  acres,  nine  perches,  more  or 
less,  and  defendant  Twining  purchased  the  same  at  sixty-five 
dollars  per  acre.  Among  the  conditions  of  sale  to  which  de- 
fendant agreed  was:  **  1.  The  property  to  be  sold  by  the  acre; 
and  if  the  purchaser  should  wish  to  have  it  surveyed,  it  must  be 
at  his  own  expense."  The  sale  was  confirmed  by  the  court  Feb- 
ruary 5, 1849,  and  on  April  2d  following  Abraham  Sackett  exe- 
cuted and  delivered  a  deed  to  Twining.  Twining  paid  part  of  the 
purchase  money,  and  executed  a  bond  for  the  balance.  A  judg- 
ment was  afterward  entered  upon  this  bond,  and  this  proceeding 
is  a  scire  facias  execiUio  non  upon  said  judgment.  At  the  hear- 
ing, on  the  part  of  the  defendant,  evidence  was  introduced  that 
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in  January,  1850,  upon  a  resurvej  of  the  premiseSy  it  was  discoT- 
ered  that  there  was  fiye  acres  and  fifiy-six  perches  less  than 
supposed  at  the  time  of  the  sale.  The  coiirt  below  instructed 
the  jury  that  if  they  found  that  both  parties  at  the  time  of  the 
sale  mutually  depended  upon  the  old  surrey,  and  were  thus  led 
into  error,  and  that  the  amount  of  the  deficiency  was  equal  to  the 
sum  claimed  upon  the  judgment,  the  plaintifT  was  not  entitled 
to  recoTer.  Plaintiff  excepted  to  this  charge.  A  verdict  was 
rendered  for  defendant,  and  plaintiff  now  assigns  the  charge  of 
the  court  as  error. 

Chapman  and  Boberts^  for  the  plaintiff. 

Du  Bois^ioT  the  defendant  in  error. 

By  Court,  Coulter,  J.  The  sale  in  this  case  was  made  by  order 
of  the  orphans'  court,  the  heirs  and  legal  representatiyes  declin- 
ing to  take  the  land  at  the  appraisement.  It  was  therefore  a 
judicial  sale,  made  by  order  of  a  court  having  jurisdiction  over 
the  subject-matter,  and  over  the  administrator  who  made  the 
sale. 

The  sale  was  by  virtue  of  a  decree  of  the  court,  after  hearing 
all  parties  interested,  and  was  approved  and  confirmed  by  them, 
at  which  time,  that  is,  after  the  return  of  sale  by  the  administrator 
and  before  confirmation,  the  purchaser,  the  heirs,  and  the  ad« 
ministrator  had  a  right  to  be  heard.  We  can  not  overturn  or 
impugn  the  decree  of  the  orphans'  court  confirming  the  sale  in 
this  collateral  proceeding.  It  was  a  judicial  sale;  as  an  individ- 
ual, the  administrator  had  no  authority  whatever  to  make  the 
sale.  But  an  officer  of  the  court  for  that  purpose,  and  to  exe- 
cute their  decree,  he  had;  and  if  the  court  approved  of  his  pro- 
ceedings, and  confirmed  the  sale,  it  became  valid  and  binding, 
except  for  fraud,  in  all  collateral  proceedings.  The  decree  of 
confirmation  fixed  the  administrator  for  the  amount  of  the  pur- 
chase money,  for  which  he  was  accountable  to  the  heirs,  and 
which  he  was  bound  to  distribute  under  the  direction  of  the 
court  according  to  law.  He  has  therefore  a  clear  right  to  re- 
cover it  from  the  purchaser.  Being  a  judicial  sale  does  not  take 
away  the  rule  of  caveat  emptor,  but  more  emphatically  enforces 
it  as  to  quantity  contained  in  the  bulk  or  gross.  If,  therefore, 
the  purchaser  bid  by  the  acre,  it  was  his  duty  to  see  before  con- 
firmation that  the  tract  contained  the  quantity  estimated.  In- 
deed, he  had  a  right  by  the  conditions  of  sale  to  have  the  tract 
surveyed  at  his  own  cost,  if  he  chose.  But  this  he  neglected, 
and  the  administrator  reported  the  sale  to  court  for  a  gross  sum, 
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whioh  was  dalj  confirmed.  Deed  "was  made  by  the  administra* 
tor  in  pursuance  of  the  decree,  the  purchase  money  in  part  paid 
to  the  administrator,  and  judgment  bond  given  for  the  residue. 
Thus  the  purchaser  permitted  the  sale  to  be  confirmed  by  the 
court,  and  the  administrator  irrevocably  fixed  for  the  amount; 
and  he  afterwards  confirmed  it  himself  by  accepting  a  deed,  and 
securing  the  part  of  the  purchase  money  not  paid.  His  own 
negligence  and  laches  can  not  be  allowed  to  injure  an  innocent 
man,  and  to  protect  himself  from  harm.  In  King  v.  Gunnison, 
4  Pa.  St.  171,  and  Vandever  v.  Baker,  13  Id.  121,  and  the  cases 
there  cited,  it  was  ruled  that  an  orphans'  court  sale  was  a  ju- 
dicial sale,  and  that  cavetU  emptor  applied  to  it.  In  all  these 
cases,  it  is  true,  the  sale  was  decreed  for  the  payment  of  debts. 
But  that  marks  no  distinction  in  this  respect;  because  it  is  not 
the  object  of  the  sale,  but  the  mode  and  manner,  the  action  of 
the  court,  the  decree  of  the  court,  and  the  parties  being  called 
to  judgment,  which  gives  it  character  and  makes  it  judicial. 
The  distribution  of  the  fund  subsequent  to  confirmation  is  a 
matter  between  the  administrator  and  the  legal  representatives, 
with  which  the  purchaser  has  nothing  to  do,  and  which  can  not 
affect  the  matter  between  the  administrator  and  the  purchaser. 
The  cause  was  argued  as  if  it  had  been  a  private  sale,  which  it 
is  not.  But  even  in  that  aspect,  it  seems  to  be  well  settled  by 
the  weight  of  authority,  that  where  there  are  articles  of  agree- 
ment which  are  afterwards  consummated  and  fulfilled,  by  the 
acceptance  of  a  deed,  and  giving  bonds  for  the  purchase  money, 
the  transaction  is  at  an  end,  if  there  be  no  fraud,  or  such  mis- 
take as  would  be  equivalent  to  it.  There  was  neither  fraud 
nor  mistake  here.  The  tract  was  sold,  estimated  at  seventy- 
two  acres,  more  or  less;  the  bidding  was  by  the  acre,  so  as  to 
give  the  purchaser  the  benefit  of  a  resprvey  if  he  chose  to  have 
it  made  at  his  own  cost.  He  did  not  do  that,  but  chose  to  com- 
plete the  transaction  by  the  solemnity  of  a  deed,  and  giving  his 
bond.  He  did  this  with  his  eyes  open  and  his  volition  unbi- 
ased. He  had  a  right  to  do  so.  He  is  bound  by  it.  The  judg- 
ment is  reversed,  particularly  on  the  first  ground,  which  ends, 
the  cause. 
Judgment  reversed,  and  venire  de  novo  awarded. 

Caveat  Eh ftob,  Rulb  op,  Appuss  to  Execution  Sales:  Murphy  v.  ffig^ 
ginboUom^  27  Am.  Dec.  395;  Smith  v.  PaitUer,  9  Id.  344;  Davis  ▼.  Murray, 
12  Id.  661;  Henderson  ▼.  Overton,  24  Id.  492;  Friedly  v.  Scheetz,  11  Id.  691, 
and  notes  to  the  above  cases;  Freeman  on  Executions,  sec.  301.  The  appU- 
oatioD  id  the  doctrine  of  caveai  emptor  to  execution  soles  is  discnssed  at  length 
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In  note  to  McOhee  v.  EttU,  14  Am.  Deo.  124.  In  this  note  ih»  role  that 
where  the  sale  is  condncted  fairly  the  purchaser  takes  the  title  at  his  own 
risk,  is  positiTely  asserted.  A  purchaser  at  a  jndidal  sale  can  only  obtain 
relief  for  defects  in  his  title  by  resistin;;  the  confirmation  of  the  sale,  and  a 
ooart  of  equity  will  not  enjoin  a  judgment  recoTered  for  the  purchase  price 
of  property  because  of  such  defects  in  the  title:  ThrelhMs  v.  Campbell,  44 
Id.  384.    See  also  CommontoecUlh  t.  DieHnson,  43  Id.  139,  and  note. 

Salk  bt  Administbator  is  Jctdicial  Sals,  and  operates  tn  rem.  In 
such  a  case  it  is  a  general  rule  that  caveat  emptor  applies,  and  the  purchaser 
takes  his  purchase  without  warranty,  express  or  implied:  Lynch  v.  Baxter^ 
51  Id.  735;  Rcbb  ▼.  Mann,  Id.  551.  This  latter  case  and  the  note  thereto 
discuss  the  tUOu*  of  the  purchaser  at  a  judidal  sale,  before  the  oonfirmation 
thereof. 


Ghouteaux  V.  Leeoh  &  Go. 

[18  Pnir8Tx.TAiaA  Bzaxb,  Sa4.] 

Pabtibs  mat  Bind  Thsmsblvbs  to  Liabilitibs  ov  Commov  Gabbixbs 
np<m  one  occasion  only,  and  it  is  no  defense  to  say  that  they  have  never 
done  so  before. 

CJoNTBAOT  WITH  AoB]«T  IS  CoMTBAOT  WITH  Pbinoipal  when  made  about 
the  matter  to  which  the  agency  relates.  The  contracting  party  is  not 
bound  by  secret  limitations  of  the  agent's  authority,  of  which  he  has  no 
notice. 

Fbdioipau  can  not  Clear  Thsmselves  tbom  Besponsibilitt  for  the 
acts  of  their  agents  by  showing  that  they  authorized  the  act  done,  bat 
did  not  intend  that  its  legal  consequence  should  follow. 

MiSTAKB  IK  Bill  or  Ladino,  by  erasing  or  neglecting  to  erase  a  word,  can 
be  proved  like  any  other  fact,  by  circumstantial  as  well  as  positive  evi« 
dence. 

A  FoBM  ojp  Bill  ov  Ladiko  Pbintbd  to  bb  Used  at  PirrsBUBOH,  should 
have  the  word  "  Pittsburgh"  erased  and  the  word  "Cincinnati"  inter- 
lined in  order  to  be  used  at  the  latter  place.  That  such  change  had 
been  made  in  the  dating  of  the  bill  is  a  circumstance  tending  to  show  an 
intention  to  change  it  all  through,  and  ia  sufficient  to  go  to  jury. 

Common  Cabribbs  should  be  Held  to  Strict  Aooountabilitt,  and 
slight  evidence  should  be  sufficient  to  set  aside  any  special  provision  in 
a  bill  of  lading,  intended  to  relieve  them  from  their  ordinary  legal  re* 
sponsibility. 

Fobs  Which  Bbcomb  Wet  While  in  Custody  of  Common  Cabbieb 
should  be  opened  by  him  and  dried,  as  it  is  his  duty  to  lessen  if  not 
altogether  prevent  the  efifect  of  an  accident. 

AonoK  for  damages  to  certain  packages  of  furs  shipped  from 
Cincinnati  to  New  York.  Defendants  reside  at  Pittsburgh,  and 
the  goods  were  shipped  from  Cincinnati  by  defendants'  agents, 
to  that  place,  upon  the  steamer  Defiance,  which  ran  upon  a  snag 
during  the  trip,  sprung  aleak,  and  the  furs  became  wet.  It 
was  admitted  by  defendants  that  they  were  common  carriers 
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apon  the  railroads  and  canals  of  Pennsylvania  between  Pitts- 
burgh and  Philadelphia,  but  that  they  were  carriers  upon  the 
Ohio  river  ihey  denied.  They  did  not  own  the  steamer  Defiance, 
and  the  only  purpose  for  which  they  employed  agents  at  Cincin- 
nati veas  to  secure  freight  which  was  to  be  sent  upon  the  Ohio 
river  steamers  to  Pittsburgh,  where  they  would  receive  it  and 
ship  it  upon  their  lines.  At  the  time  of  receiving  the  furs  at 
Cincinnati,  defendants'  agents  signed  a  bill  of  lading  therefor  in 
the  usual  form.  This  bill  was  printed  for  use  at  Pittsburgh, 
and  at  the  time  of  signing  it  the  word  ''  Pittsburgh  "  was  erased, 
and  the  word  *  *  Cincinnati"  inserted.  This  change  was  made  only 
at  the  top  of  the  bill  upon  a  line  with  the  date,  and  the  remain- 
der  of  the  bill  left  unchanged.  When  the  furs  reached  defend- 
ants at  Pittsburgh,  they  were  packed  in  bundles,  with  the  skin 
side  out,  and  the  fur  side  concealed  on  the  inside.  The  exposed 
side  being  greasy  showed  no  sign  of  having  recently  been  in  the 
water,  nor  was  there  anything  to  call  defendants'  attention  to 
that  fact.  Defendants  immediately  forwarded  the  furs  to  New 
York,  and  they  were  received  by  plaintiffs  in  a  damaged  condi- 
tion. In  the  different  counts  of  his  complaint,  plaintiff  charged 
defendants  with  being  common  carriers  from  Cincinnati  to  New 
York  and  from  Pittsburgh  to  New  York,  and  with  having  un- 
dertaken to  safely  carry  their  goods,  and  having  failed  to  do  so, 
and  with  having  taken  poor  care  of  said  goods,  whereby  they  were 
greatly  damaged.  At  the  trial,  the  judge,  among  other  charges, 
instructed  the  jury  as  follows:  ''Did  the  defendants,  or  their 
agents,  exercise  ordinary  care  and  diligence  in  preserving  the 
goods  committed  to  their  charge?  This  is  a  question  for  you. 
I  instruct  you  that  when  goods  and  merchandise,  as  here,  re- 
ceived by  a  common  carrier  to  be  delivered  in  good  condition, 
*  the  dangers  of  the  rivers  excepted,'  get  wet  in  consequence  of 
accident,  and  no  exertion  is  made  by  the  carrier  to  dry  them, 
and  they  are  damaged,  in  such  a  case  the  carrier  is  liable.  He 
is  bound  at  least  to  use  some  exertion  to  prevent  the  effects  of 
the  injury,  as  long  as  it  will  probably  avail  anything;  and  for 
this  purpose  he  would  be  right  to  open  the  packages  in  which 
the  furs  were  contained."  Defendants'  fifth  assignment  of  error 
was  that  the  court  erred  in  refusing  to  allow  one  of  their  wit- 
nesses to  answer  the  question,  *'  Were  D.  Leech  &  Co.  at  any 
time  common  carriers  on  the  Ohio  river  between  Cincinnati  and 
Pittsburgh  ?"  Their  sixth  assignment  was  that  the  court  erred 
in  refusing  to  allow  their  witness  to  answer:  **  Between  what 
points  were  D.  Leech  &  Co.  carriers?"     The  seventh  assign- 
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ment  appears  in  the  opinioii.    Irwin  &  Foster  were  defendants' 
agents  at  Cincinnati.    A  verdict  was  rendered  for  plaintiflfs, 

W.  B.  Beed  and  H.  M,  PhiUips,  for  the  plaintiff. 

MoMuririe  and  Mcllvaine,  for  the  defendants. 

By  Court,  Black,  C.  J.  The  evidence  which  the  court  in  the 
fifth  and  sixth  assignments  of  error  is  complained  of  for  reject- 
ing was  intended  to  prove  that  the  defendants  were  not  com« 
mon  carriers  west  of  Pittsburgh;  in  other  words,  that  thej 
were  not  accustomed  to  carry  goods  for  hire  for  all  who  chose 
to  employ  them  on  the  Ohio  river.  But  the  evidence  was  prop- 
erly rejected,  because  the  right  of  the  plaintiff  to  recover,  etc., 
depended  on  the  obligation  created  by  the  particular  contract 
on  which  the  suit  was  founded.  If  they  bound  themselves  on 
this  occasion  to  the  duty  of  common  carriers,  it  is  no  defense  to 
say  that  they  had  never  done  so  before,  or  that  it  was  not  their 
direct  or  principal  business:  Gordon  v.  Hutchinson^  1  Watts 
&  8.  286  [87  Am.  Deo.  464];  Ikmcj^  v.  WOson,  7  Terg.  840 
[27  Am.  Dec.  515];  Moses  v.  Norris,  4  N.  H.  804. 

In  the  seventh  specification  it  is  said  the  judge  erred  because 
be  refused  to  permit  the  defendants  to  ask  tiie  question,  **  What 
were  the  powers  of  Irwin  &  Foster,  and  what  was  the  extent  of 
their  agency?"  When  an  agent  is  appointed,  a  contract  made 
with  him  about  the  business  to  which  the  agency  relates  is  a 
contract  with  the  principal,  and  the  validity  of  the  contract  is 
not  affected  by  a  limitation  of  the  agent's  authority,  of  which 
the  other  contracting  pariy  had  no  notice.  This  would  have 
been  enough  to  make  the  exclusion  of  the  propoi^  evidence 
perfectly  proper.  But  there  was  another  reason.  The  defend- 
ants did  not  assert  in  the  nisi  pHus,  nor  was  it  any  part  of  their 
argument  here,  that  the  agents  had  not  authority  to  do  what 
they  did.  Now,  if  the  acts  done  by  them  exposed  their  prin- 
cipals to  the  risks  of  common  carriers  on  the  Ohio,  the  prin- 
cipals can  not,  of  course,  clear  themselves  from  responsibility 
by  showing  that  though  they  authorized  the  act,  they  did  not 
intend  that  its  legal  effects  should  follow. 

The  greatest  pressure  of  the  defendants'  argument  was  on  the 
exception  to  that  part  of  the  charge  which  submits  to  the  jury 
the  question  whether  the  words,  '*  the  responsibility  of  the  line 
to  commence  upon  the  shipment  of  goods  from  Pittsburgh," 
were  or  were  not  inserted  in,  or  rather  left  unerased  from,  the 
bill  of  lading  by  mistake.  It  is  contended  that  there  was  no 
evidence  of  such  mistake.    But  we  think  otherwise,  for  reasons 
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which  may  be  stated  very  briefly.  A  mistake  like  ihe  one 
alleged  here  can  be  proved  as  any  other  fact  is  proved,  by  cir- 
cumstantial as  well  as  by  positive  evidence.  There  are  several 
facts  from  which  it  may  be  inferred.  The  printed  bill  of  lading 
was  manifestly  intended  to  be  used  at  Pittsburgh.  In  order  to 
make  it  answer  for  Cincinnati,  it  was  obviously  proper  to  strike 
out  **  Pittsburgh  "  wherever  the  word  occurred  and  insert  **  Cin- 
cinnati." It  was  so  altered  in  the  date,  and  the  omission  to  do  so 
at  the  other  place  certainly  looks  more  like  an  accident  than  any- 
thing else.  It  is  not  certain,  but  it  is  probable,  that  the  object 
of  having  the  contested  clause  in  a  Pittsburgh  bill  was  to  prevent 
the  responsibility  of  the  defendants  from  commencing  when  the 
goods  were  received  at  their  warehouse,  instead  of  attaching 
only  from  the  time  of  their  actual  shipment.  The  dangers  of 
the  river  navigation  are  excepted,  and  this  by  plain  construction 
makes  them  liable  for  the  other  dangers  which  are  not  excepted. 
They  received  the  full  freight  from  Cincinnati  to  New  York,  and 
this  is  wholly  inconsistent  with  the  notion  that  they  were  mere 
agents  for  the  shipment  of  the  furs,  and  not  carriers  from  Cin- 
cinnati to  Pittsburgh,  as  well  as  on  all  other  parts  of  the  route. 
Other  facts  mighi  be  mentioned,  but  these  are  enough  to  show 
that  there  was  some  evidence  of  mistake,  and  the  judge  was 
right  in  submitting  it  to  the  jury. 

It  is  of  the  utmost  importance  to  the  commerce  of  the  coun- 
try that  carriers  should  be  held  to  strict  accountability.  Gross 
wrongs  would  be  practiced  every  day  if  the  laws  ou  this  sub- 
ject were  relaxed.  Slight  evidence  ought  to  be  sufficient  to  set 
aside  any  special  provision  in  the  bill  of  lading  ^vhicb  is  in- 
tended to  relieve  the  carrier  from  his  ordinar}-  legal  responsi- 
bility. And  this  not  only  because  public  policy  requires  that 
carriers  should  have  the  strongest  interest  in  the  performance 
of  their  duties,  but  also  on  account  of  the  manner  in  which 
such  stipulations  are  generally  made.  Goods  are  commonly 
sent  by  the  owner  to  the  carrier's  place  of  business,  where  they 
are  received,  and  the  bill  of  lading  made  out  by  the  carrier  or 
his  clerk.  It  is  often  not  seen  by  the  owner  until  it  is  too  late 
to  insist  on  a  change  in  the  terms.  It  can  hardly  be  called  a 
contract,  for  a  contract  requires  the  assent  of  both  parties. 
The  better  rule  perhaps  would  be  to  treat  all  provisions  of  this 
kind  as  void,  unless  inserted  by  the  express  consent  of  the  em- 
ployer. 

The  charge  that  the  defendants  were  bound  to  have  the  furs 
unpacked  and  dried  is  said  to  be  erroneous,  but  that  is  not  ouz 
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opinion.  The  decision  of  the  judge  on  this  point  is  well  sup- 
ported by  dear  and  unanswerable  reasoning;  is  sustained  by  a 
case  directly  analogous:  Bird  y.  Cromwell,  1  Mo.  58  [13  Am. 
Dec.  470];  and  is  opposed  by  no  authority  which  we  have  been 
able  to  find. 
Judgment  affirmed. 

PRIVATS    PeBSON,  BT    VVDMEaAEISQ  TO    OaBBT  GoODS    lOR  fliBX,  tub- 

jectB  himself  to  the  liftbility  of  ft  common  carrier:  Powers  v.  Davenport^  4S 
Aflfk.  Dec.  100.  and  note;  LUtifj<^in  v.  Jones,  39  Id.  132,  and  note.  Whether 
or  not  a  party  has  subjected  himself  to  the  liability  of  a  common  carrier  is  a 
question  of  fact  for  the  jury:  Id. 

AUTHORITT  OF  GENERAL  AOENT  CAN  NOT  BE  LiVITBD  BT  PbIVATB  IN- 
STRUCTIONS not  known  to  the  party  with  whom  he  deals:  LobdeU  v.  Baker,  35 
Am.  Dec  358;  Bryant  v.  Moore,  45  Id.  96;  Merchants*  Bank  v.  Central  Bank, 
44  Id.  665;  Commercial  Bank  v.  Kortrighl,  34  Id.  317;  Walker  v.  SHpwith,  33 
Id.  161,  and  the  notes  to  this  above  cases;  1  Parsons  on  Cont.  49,  where 
the  author  cites  the  principal  case  to  the  above  point;  see  also  London  8,  F,  8, 
V.  Hagersiown  8.  B,,  26  Pa.  St.  503;  Orc^fius  v.  The  Land  Co.,  3  Phila.  447. 

Admissibilitt  of  Parol  Evidencb  to  Show  Mistake  in  Written  In- 
strument: See  Christ  v.  D^ffenbach,  7  Am.  Dec.  624,  and  note;  8mith  v. 
Williams,  4  Id.  564,  and  note;  Lessee  v.  Dugans*  AdmW,  34  Id.  427,  and  note; 
Moorey.  F<db, 32 Id.  301. 

Limitation  of  Carrier's  BsspONSiBiLnT  bt  Notice  or  Special  Pro- 
vision: See  Barney  v.  Prentiss,  7  Am.  Dec  670;  Orange  Co.  Bank  v.  Brown, 
24  Id.  129,  and  note  137;  TVmcy  v.  Wilson,  27  Id.  515,  and  note;  BeeknuinY, 
Shause,  28  Id.  653,  and  note 

Common  Carrier's  Obligation  to  Drt  Goods  Injured  bt  Water.^ 
The  case  of  Bird  v.  CromvjeU,  1  Mo.  81,  cited  in  the  opinion  in  the  prindpal 
case,  is  reported  in  13  Am.  Dec.  470.  This  case  is  almost  identical  with  the 
principal  case,  and  in  the  note  thereto  the  question  is  discussed  at  some  length. 
In  Cameron  v.  Rich,  53  Id.  670,  the  court  held  that  the  carrier  would  be  lia- 
ble for  damages  caused  by  dampness  generated  by  the  ordinary  operation  of 
natural  causes,  which  might  have  been  prevented  by  skill  and  care  on  the  part 
of  the  carrier:  See  note  to  this  case.  This  rule  is  somewhat  modified  in  the 
case  of  SteaanhooJt  Lynx  v.  ilTtny,  49  Id.  135. 


Stbimpfleb  v.  Robebts. 

[18  PE]iir8Ti.vAinA  Statb,  283.] 

Resulting  Trust  Arises  in  Favor  of  one  who  pays  the  purchase  price  of 
land,  against  the  party  in  whose  name  the  conveyance  is  made  This 
rule  extends  to  purchasers  from  the  commonwealth. 

Resulting  Trust  mat  be  Established  or  CoirrRADiOTED.by  parol  evi- 
dence, even  in  direct  contradiction  of  a  deed,  patent,  or  warrant. 

Evidence  ov  Agency. — Evidence  that  a  person  is  in  poor  circumstances,  a 
clerk  in  the  land  office,  and  that  he  is  credited  with  thirty-two  thousand 
dollars  upon  the  books  of  that  office  in  the  same  manner  as  he  is  with 
the  purchase  price  of  defendant's  land,  is  admissible  as  tending  to 
prove  that  he  paid  said  purchase  price  as  agent  for  defendant. 
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To  Establish  Pecuniabt  Condition  of  Man  at  Certain  Date,  evideaoe 
that  his  children  forty  years  after  were  the  ownen  of  considentble  prop- 
erty is  too  remote  to  be  safe. 

TiTLK  Papers  Need  not  be  Intboduced  to  Show  CiBcnsfSTAiroES  of 
Party. — General  acts  of  ownership,  snch  as  a  letter  to  his  agent  request- 
ing him  to  pay  taxes  on  certain  property,  are  admissible. 

Pabtt  Who  Undertakes  to  Establish  Resultino  Trust  by  Parol,  takes 
the  bnrden  of  proof  on  himself.  He  claims  an  estate  in  land,  not  only 
without  a  deed,  but  in  opposition  to  the  written  title;  ordinarily  such 
trusts  should  not  be  favored. 

Courts  of  Equity,  though  not  Bound  by  Statute  of  Limitations,  cIobo 
their  doors  against  stale  demands  as  sternly  as  the  courts  of  law. 

Twenty-one  Years  is  Time  Which  Raises  Presumption  which  will  act 
as  an  interest  in  land,  and  this  presumption  unrepelled  will  defeat  any 
claim  that  is  set  up  against  it. 

Implied  Trust  is  not  within  Statute  of  Uses,  and  consequently  does 
not  become  executed  by  force  of  that  statute.  Such  a  trust  can  only  be 
executed  by  a  voluntary  conveyance  of  the  trustees,  a  decree  in  chancery, 
or  a  judgment  in  ejectment. 

Courts  of  Equity  Discountenance  Stale  Demands. 

Where  Warrant  is  Issued  to  One  Person,  and  Purchase  Money  u 
Paid  by  Another,  and  the  patent  is  afterwards  taken  out  by  the 
nominal  warrantee,  the  right  of  him  who  paid  the  purchase  money  is 
gone,  unless  he  takes  possession  of  the  land,  or  brings  ejectment  to  re- 
cover it  within  twenty-one  years  from  the  date  of  the  warrant,  and  after 
that  lapse  of  time  he  can  not  recover,  no  matter  how  clearly  he  may  be 
able  to  prove  that  the  legal  owner  was  in  the  beginning  a  trustee  for 
him. 

Ebbob  to  the  common  pleas  of  Schuylkill  county.  This  is  an 
action  of  ejectment  to  recover  certain  lands  in  the  above  county , 
brought  by  the  defendants  in  error  against  the  plaintiffs  in  error. 
Plaintiffs  below  based  their  claim  to  recover  upon  title  derived 
from  Peter  Benson,  deceased,  and  defendants  upon  title  derived 
from  Sophia  Myer  who  conveyed  to  Cumberland  Dugan.  The 
warrant  to  Sophia  Myer  was  dated  thirty-first  of  December,  1794, 
and  it  is  claimed  by  plaintiffs  below  that  the  purchase  payment 
for  this  warrant  was  made  by  Peter  Benson,  and  that  conse- 
quently a  resulting  trust  arose  in  his  favor.  As  evidence  that 
Peter  Benson  paid  the  purchase  money,  different  entries  in  the 
land-office  blotters  were  offered  in  evidence,  all  dated  in  1794. 
Defendants  below  introduced  evidence  showing  the  original 
application  of  Sophia  Myer,  a  deed  from  Sophia  Myer  to 
Cumberland  Dugan  for  the  disputed  premises,  dated  March  10, 
1801,  and  a  patent  to  Cumberland  Dugan  dated  October  1, 1802. 
It  was  also  shown  that  Peter  Benson  was  a  clerk  in  the  land 
office  between  1792  and  1797,  and  one  J.  L.  Wallace  testified 
that  it  was  usual  for  the  clerks  in  the  land  office  to  transact 
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bnsmess  for  land  applicants^  and  that  Peter  Benson  did  more  erf. 
this  than  the  other  clerks.  They  further  offered  to  prove  that 
the  credits  in  the  blotter  in  the  name  of  Peter  Benson,  by  which 
the  purchase  money  of  the  disputed  tract  appears  to  have  been 
paid,  were  not  in  fact  his  credits,  but  were  entered  in  his  name 
for  conyenience  sake  for  the  true  owners;  that  during  his 
clerkship  in  the  land  office  upwards  of  one  thousand  three  hun- 
dred and  eighty-six  warrants  were  entered  as  having  been  paid 
by  him,  and  that  the  fees  upon  said  warrants  amounted  to  over 
thirty-two  thousand  dollars;  that  he  never  perfected  his  title  to 
any  of  said  lands;  that  he  was  poor  and  unable  to  pay  such  large 
sum;  and  that  no  claim  was  ever  made  by  him  to  any  of  said 
land.  The  court  refused  to  admit  this  CTidence,  and  defendants 
took  their  first  bill.  Plaintiffs  below  then  offered  in  evidence  a 
letter  from  Peter  Benson  to  his  agent,  William  Potter,  directing 
him  to  pay  the  taxes  on  a  certain  tract  of  land  in  Huntingdon 
county.  They  offered  this  for  the  purpose  of  showing  property 
in  Benson  and  his  ability  to  pay  for  his  different  land  warrants. 
The  court  admitted  this  evidence  over  the  objection  of  defend- 
ants, who  then  took  their  second  bill.  Plaintiffs  introduced 
One  Marshall,  who  testified  that  the  heirs  of  Peter  Benson  in 
1837  were  the  owners  of  tracts  of  land  in  different  counties  of 
the  state,  which  tracts  were  worth  considerable  money.  The 
court  accepted  this  evidence,  and  defendants  took  their  third 
bill.     The  remaining  facts  appear  from  the  opinion. 

Barman  and  Mattery,  for  the  plaintiffs  in  error. 

Ilughes  and  Meredith,  for  the  defendants  in  error. 

By  Court,  Black,  C.  J.  A  warrant  for  four  hundred  and 
forty-five  acres  and  one  hundred  and  twenty  perches,  issued 
from  the  land  o£Bce,  in  the  name  of  Sophia  Myer,  on  the  fifth 
of  May,  1794.  A  survey  was  made,  including  the  land  in  dis- 
pute, on  the  fifth  of  January,  and  returned  on  the  tenth  of  Feb- 
ruary, 1795.  On  the  tenth  of  March,  1801,  Sophia  Myer  con- 
veyed to  Cumberland  Dugan,  by  deed  poll  of  that  date,  and  a 
patent  was  issued  to  Dugan  the  first  of  October,  1802.  It  ap- 
pears from  the  blotters  and  vouchers  in  the  land  office  and  the 
day-book  of  the  receiver  general  that  this  warrant  and  thirty- 
five  others  were  paid  for  by  the  application  of  credits,  which 
Peter  Benson  had  on  the  books  of  the  office  for  lost  warrants 
surrendered.  The  plaintiffs  claim  under  Benson,  whose  heirs, 
on  the  eighteenth  of  April,  1838,  conveyed  the  Sophia  Myer 
tract  and  five  others,  on  which  the  purchase  money  was  paid  by 
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their  father,  at  the  same  time  and  in  the  same  way,  to  Henxy  K. 
Strong,  for  the  consideration  of  one  dollar  and  services  ren- 
dered. Mr.  Strong  convejed  certain  undivided  parts  to  the 
other  plaintiffs.  There  v^as  also  a  third  title  given  in  evidence, 
onder  a  warrant  to  Henry  Feather,  dated  in  1818;  but  being  of 
^o  value  in  itself,  and  having  no  influence  on  the  rights  of  the 
parties  who  claim  under  Benson  or  Dugan,  it  is  not  necessary 
to  notice  it. 

The  plaintiffs  assert  their  right  to  recover  through  Benson, 
for  whom  they  allege  that  the  holder  of  the  legal  title  is  but  a 
trustee.  The  defendants,  without  pretending  to  be  the  owners 
of  the  patent,  rely  on  it  as  shovnng  a  fatal  weakness  in  the  title 
of  their  adversaries. 

It  is  the  law  of  England  and  of  Pennsylvania,  that  where  one 
buys  land  and  pays  for  it  vrith  his  own  money,  but  permits  the 
conveyance  to  be  made  in  the  name  of  another,  a  resulting  trust 
arises  in  favor  of  him  who  paid  the  purchase  money;  and  the 
nominal  grantee  holds  the  land  as  trustee  for  the  real  purchaser. 
This  principle  is  applicable  as  well  to  pturchases  from  the  com- 
jionwealth  as  to  conveyances  from  one  private  individual  to 
another.  The  person  whose  name  is  used  as  a  warrantee  is  a 
trustee  for  him  who  took  out  the  warrant  and  paid  the  fees  and 
purchase  money:  Coxy.  Chrant^  1  Yeates,  164;  Fogler  v.  Evic^  2 
Id.  119. 

A  resulting  trust  of  this  sort  may  be  established  by  parol, 
even  in  direct  contradiction  of  a  warrant,  patent,  or  deed;  and 
as  it  may  be  proved,  so  it  may  be  contradicted  by  the  same 
species  of  evidence.  In  the  present  case  the  plaintiffs  had  a 
right  to  show,  by  any  legal  evidence  vrithin  their  power,  that 
Benson  had  paid  the  purchase  money;  and  they  did  prove  it  by 
the  blotters,  vouchers,  etc.,  usually  relied  on  in  old  cases.  It 
was  proper,  also,  to  permit  the  defendants  to  prove  that  he  did 
not  make  the  payment  for  himself,  or  on  his  own  account,  but 
as  agent  for  Sophia  Myer,  or  somebody  else;  and  any  circum- 
stance which  would  throw  light  on  the  transaction  or  explain 
its  true  character  ought  to  have  been  received. 

After  the  extracts  from  the  books  in  the  land  office  had  been 
read,  and  some  evidence  had  been  given  by  the  defendants, 
tending  to  show  that  Benson  had  acted  as  a  mere  agent  in  pay- 
ing for  this  and  other  warrants,  the  defendants  offered  to  prove 
that  Benson,  who  was  a  derk  in  the  land  office,  and  a  man  of 
veiy  little  property,  veas  credited,  on  the  same  books,  vrith  the 
purchase  money  of  one  thousand  three  hundred  and  eighiy-oix 
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wanants  in  the  old  purchase,  amotmtiiig  in  the  aggregate  to 
more  than  thirty-two  thousand  dollars,  and  that  he  never  laid 
daim  to  any  one  of  the  tracts;  but,  on  the  contrary,  suffered 
them,  in  many  cases,  while  he  was  still  in  the  office,  to  be 
patented  to  other  persons.  This  ought  to  haye  been  admitted. 
That  a  man  in  moderate  circumstances  should  have  paid  this 
large  sum  of  money  on  his  own  account,  without  afterwards 
giving  any  attention  to  the  immense  estate  which  he  had  thus 
acquired,  is  incredible.  It  can  only  be  accounted  for  by  sup- 
posing that  in  making  these  numerous  and  heavy  payments  he 
was  acting  as  the  agent  of  other  persons.  The  court  received 
and  submitted  to  the  jiuy  the  testimony  of  Wallace,  that  Ben-- 
son  was  in  the  habit  of  receiving  fees  and  transacting  business 
for  people  in  the  land  office.  If  the  facts  set  out  in  the  first  and 
fourth  bills  of  exception  had  been  also  admitted,  they  would 
have  gone  one  step  further,  and  shown  that  it  was  his  custom, 
in  paying  money  for  his  employers,  to  take  credit  on  the  books 
in  his  own  name;  and  from  this  the  argument  would  have  been 
legitimate  and  fair,  that  the  entry  in  the  present  case  was  made 
in  the  same  way. 

The  testimony  of  Marshall,  which  was  admitted  by  the  court, 
and  constitutes  the  third  bill  of  exceptions,  was  to  circumstances 
too  remote  to  be  safe,  even  though  the  means  proposed  to  estab- 
lish them  had  been  legal.  The  pecuniary  condition  of  BensoD 
at  the  date  of  the  warrant  was  important,  to  be  sure;  but  that  is 
not  to  be  shown  by  proving  that  his  children,  more  than  forty 
years  afterwards,  had  claims  to  land  in  several  counties  of  the 
state. 

The  mortgage  for  land  sold  in  Westmoreland  by  the  elder 
Benson  in  his  life-time  might  have  been  evidence  to  rebut  the 
proof  which  the  other  side  had  given  of  his  poverty,  if  it  had 
been  produced.  But  I  see  nothing  in  this  case  to  justify  the 
admission  of  secondary  evidence,  when  the  primary  might  have 
been  had. 

The  letter  from  Benson  to  Potter,  dated  in  1801,  was  prop- 
erly admitted.  It  is  not  necessary  to  produce  the  title  papers 
of  a  man's  property,  when  the  object  is  merely  to  prove  his  cir- 
cumstances. General  acts  of  ownership  are  sufficient.  A  letter 
requesting  an  agent  to  pay  taxes  for  land  may  be  very  slight 
evidence  even  for  such  a  purpose,  but  it  is  admissible. 

The  evidence  contained  in  the  fifth  bill  of  exceptions  was 
rightly  rejected.  It  consisted  of  agreements  and  letters  between 
Myer,  Young,  and  Dugan.    The  parties  to  these  contracts,  and 
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those  who  earned  on  the  correspondence,  were  bound  hy  what 
they  contained.  But  as  to  Benson  and  those  claiming  under 
him,  thej  were  res  inter  alios  acta. 

Before  we  consider  the  main  point  on  which  the  charge  of  the 
court  below  is  objected  to  (and  we  propose  to  consider  no  oth- 
ers, the  rest  not  being  sustained),  it  may  be  well  to  recall  the 
CTidence  which  is  said  to  establish  the  trust  in  favor  of  Benson, 
and  the  circumstances,  confirmatoiy  and  infirmatory,  which  go 
to  support  and  overthrow  it.  John  Eeble's  blotter  and  other 
books  in  the  land  office  show  that  Benson  was  charged  with  the 
price  of  this  warrant,  and  that  he  paid  it.  This  blotter  was 
never  considered  a  record;  and  certified  copies  were  not  admit- 
ted in  evidence  until  the  act  of  1823  was  passed  for  that  pur- 
pose: Purdon,  427.  Previously  to  that  time  the  entries  were 
proved  and  admitted  as  private  papers:  Oalbraith  v.  Detrich^  8 
Watts,  112.  The  act  of  assembly  did  not  change  their  nature 
as  evidence,  but  only  furnished  a  more  convenient  means  of 
getting  them  before  courts  and  juries.  They  were  admitted 
before  and  since  1823,  apparently  upon  the  rule  which  admits 
other  private  memoranda  of  deceased  persons  in  evidence,  where 
they  were  against  the  interest  of  the  persons  making  them. 
But  long  experience  of  their  accuracy  has  given  them  a  credit 
which  no  other  unofficial  books  have  received  in  our  courts. 
Still  they  constitute  but  parol  evidence,  and  are  not  conclusive 
proof  of  anything.  That  warrants  were  frequently  said  by 
those  books  to  have  been  paid  for  by  persons  who  did  not  actu- 
ally advance  the  money,  except  as  agents,  no  one  can  doubt; 
and  the  fact  has  been  often  proved.  The  defendants  attempted 
to  prove  it  here.  They  showed  that  Benson  was  a  clerk  in  the 
land  office.  Clerks  were  at  that  time  in  the  habit  of  acting  as 
agents  to  an  extent  which  grew  into  a  great  evil;  and  the  year 
afterwards  a  law  was  passed  to  forbid  them:  Purdon,  782.  One 
aged  ^vitness  was  called,  who  remembered  Benson,  and  knew 
that  he  transacted  more  business  as  agent  than  any  of  the  other 
clerks.  He  died  in  1801,  leaving  scarcely  any  personal  prop- 
erty. He  paid  the  purchase  money  on  a  great  number  of  other 
warrants,  without  afterwards  perfecting  the  titles.  The  certifi- 
cate of  the  receiver  general,  that  the  purchase  money  was  paid 
on  the  Sophia  Myer  warrant,  was  in  the  usual  form,  without 
any  mention  of  Benson's  name,  and  does  not  appear  ever  to 
have  been  in  his  possession,  but  was  found  among  certain  title 
papers  which  John  Myer  had  delivered  to  Pott  and  Boyer. 
John  Myer,  and  not  Benson,  handed  in  the  application  for  the 
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Sophia  Mjer  and  nine  other  tracts,  on  all  of  which  the  purchase 
money  is  marked  in  the  blotter  as  paid  by  Benson;  but  on  none 
of  them  did  he  ever  take  out  pr  apply  for  patents.  The  appli- 
cation is  marked  as  Myer's,  and  is  in  his  handwriting. 

The  party  who  undertakes  to  establish  a  resulting  trust  by 
parol  evidence  takes  the  burden  of  proof  on  himself.  He 
claims  an  estate  in  land,  not  only  without  a  deed,  but  in  oppo- 
sition to  the  written  title.  Becords  and  deeds  are  not  easily 
overthrown,  as  is  manifest  enough  from  the  stringent  rules 
which  this  court  has  often  laid  down  in  cases  of  parol  sales. 
The  whole  doctrine  of  resulting  trusts  is  a  violation  of  the 
sound  principles  on  which  the  statute  of  frauds  is  based,  and 
ought  not  to  be  favored,  except  when  the  trust  originated  in  the 
bad  faith  of  the  nominal  purchaser.  The  extension  of  it  to 
cases  in  which  the  cestui  que  trust  has  voluntarily  placed  his 
rights  in  such  a  condition  that  he  can  only  establish  them  by 
parol,  is  of  doubtful  policy;  and,  like  other  departures  from  the 
statute  of  frauds,  has  probably  done  more  mischief  than  it  has 
ever  corrected.  For  these  reasons,  it  is  more  than  doubtful  if 
any  chancellor,  upon  the  evidence  which  this  case  presents, 
would  decree  specific  execution  of  the  trust,  supposing  the  facts 
to  be  recent,  and  time  no  element  in  the  decision.  It  may  be, 
indeed,  that  the  frequent  use  which  was  made  in  early  times  of 
the  names  of  persons  as  warrantees,  who  were  not  the  real  own- 
ers, for  the  purpose  of  evading  the  laws  against  engrossing  the 
public  lands,  entitles  this  peculiar  kind  of  trust  to  more  than 
ordinary  favor.  Certain  it  is,  that  the  blotter  has  been  allowed 
to  decide  veiy  many  disputes  in  favor  of  the  person  by  whom 
it  showed  the  money  to  have  been  paid;  but  never,  in  any  case 
that  I  know  of,  where  the  evidence  of  agency  was  as  strong  as 
it  is  here.* 

The  principal  question  yet  remains  to  be  noticed.  The  de- 
fendants insist  that  the  great  length  of  time  which  elai>sed 
after  the  date  of  the  warrant,  and  before  any  claim  was  made 
under  Benson,  raises  a  presumption  of  law  which  is  conclusive 
against  the  title  derived  from  him.  It  is  true  that  the  trans- 
action which  creates  the  contest  between  these  parties  is  en- 
tirely too  old  to  be  investigated  now  with  the  slightest  hope  of 
ascertaining  the  truth.  It  is  impossible  for  us  to  feel  any  con- 
fidence in  the  evidence  which  can  be  furnished  by  men  of  these 
times  concerning  occurrences  so  remote.  Fifty-two  years  went 
round  between  the  time  when* the  purchase  money  for  this  land 
was  paid  and  the  bringing  of  the  present  suit.    During  all  thai 
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time  neither  Benson,  nor  his  heirs,  nor  anybody  else  deriving 
title  from  him,  made  any  claim  to  the  land;  nor  paid  taxes  for 
it;  nor  exercised  any  act  of  ownership  over  it;  nor  manifested 
the  least  sign  of  consdonsness  that  they  had  title  to  it.  We 
are  now  asked  to  determine  the  rights  of  the  parties,  on  6tich 
&cts  as  can  be  fished  np  from  the  oblivion  of  more  than  half  a 
century.  Nearly  two  generations  have  lived  on  the  earth  and 
been  buried  in  its  bosom  since  this  business  was  transacted. 
Of  the  men  who  were  then  in  active  life,  and  capable  of  being 
witnesses,  not  one  in  twenty  thousand  is  now  living.  Written 
documents,  whose  production  might  have  settied  this  dispute 
instantiy,  have  been,  in  all  human  probability,  destroyed,  or 
lost,  or  thrown  away  as  useless.  The  matter  belongs  to  a  past 
age,  of  which  we  can  have  no  knowledge  except  what  we  derive 
from  history,  through  whose  medium  we  can  dimly  discern  the 
outlines  of  great  public  events;  but  all  that  pertains  to  men's 
private  a£E&irs  is  wholly  invisible,  or  only  visible  in  such  a  sort 
as  to  confound  the  sense  and  mislead  the  judgment.  ''No 
man,"  says  Mr.  Justice  Sergeant,  in  FmUk  v.  Brown,  2  Watts, 
215,  "  ought  to  be  permitted  to  lie  by  while  his  rights  can  be 
fairly  investigated  and  justiy  determined,  until  time  has  in- 
volved them  in  uncertainty  and  obscurity,  and  then  ask  for  an 
inquiry."  For  such  reasons  as  these  it  is  that  every  civilized 
society  has  fixed  a  limited  time  within  which  all  rights  must  be 
prosecuted.  Where  this  is  not  done  by  positive  enactment  of 
the  legislature,  the  judidaiy  calls  in  the  aid  of  presumption; 
and  courts  of  equity,  though  not  bound  by  the  statutes  of  lim- 
itation, close  their  doors  against  stale  demands  as  sternly  as 
the  courts  of  law. 

Time  vrill  raise  presumptions  as  conclusive  for  or  against  an 
original  titie  as  it  vrill  in  other  cases.  We  have  as  litUe  power 
to  read  the  ashes  of  burnt  papers,  or  call  dead  witnesses  from 
their  graves  to  testify  in  a  dispute  about  business  transacted  by 
the  land  jobbers  of  the  last  century,  as  we  would  have  if  the 
controversy  was  on  any  other  subject.  It  is  accordingly  settied 
that  the  non-return  of  a  survey  for  seven  years,  without  taking 
possession,  or  paying  the  surveyor's  fees,  is  an  abandonment  of 
the  warrant:  Starr  v.  Bradford,  2  Pen.  &  W.  884.  And  even 
where  the  negligence  is  imputable  to  the  officer,  a  long  delay 
vrill  defeat  the  warrantee's  titie:  Zerbe  v.  SchaU,  4  Watts,  140. 
The  titie  of  a  warrantee  is  presumed  to  have  been  conveyed 
where  no  claim  is  made  under  it  for  a  long  time:  CfaUoway  v. 
Ogle,  2  Binn.  468.    A  sale  of  warranted  land  for  taxes,  though 
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irregular  and  Toid,  if  the  warrant  holder  had  made  earlj  oppo- 
sition, becomes  a  perfect  title  after  an  acquiescence  of  twenty-one 
years:  Beady.  Goodyear,  17  Serg.  &  R.  350.  Paymentof  taxes  tor 
tweniy-one  years  is  presumptive  CTidence  of  a  conveyance  from 
the  Warrantee:  Taylor  v.  Dougherty,  1  Watts  &  S.  324.  A  survey 
unimpeached  for  twenty-one  years  is  conclusively  presumed  to 
have  been  regular:  CaidY.  Spring,  2  Watts,  390;  Meman  v.  Ward, 
1  Watts  &  S.  68;  and  that  even  when  there  is  an  unexecuted 
order  of  rcsurvey  by  the  board  of  property:  Collins  v.  Barclay, 
7  Pa.  St.  67.  In  short,  the  courts  of  this  state  seem  uniformly 
(and  especially  of  late)  to  have  refused  to  go  back  more  than 
twenty-one  years  to  settle  any  difficulty  about  the  issuing  of 
warrants  or  patents,  or  the  making  or  returning  of  surveys,  or 
the  payment  of  purchase  money  to  the  commonwealth.  These 
questions,  like  others,  are  disposed  of  according  to  the  legal 
presumptions  which  arise  from  the  lapse  of  time.  The  time 
which  raises  a  presumption,  which  will  act  on  an  interest  in 
land  is  twenty-one  years:  Orr  v.  Cunningham,  4  Watts  &  S. 
297;  and  this  presumption  unrepelled  will  defeat  any  claim  that 
is  set  up  against  it.  It  is  veiy  clear,  therefore,  that  the  plaint- 
iff's title  is  either  established  beyond  all  dispute,  or  else  made 
utterly  worthless  by  the  lapse  of  time.  Either  the  trust  result- 
ing to  Benson  from  the  payment  of  the  purchase  money  is 
extinguished,  or  the  title  under  the  patent  must  be  wholly  lost 
to  those  who  claim  it.  Both  these  titles  can  not  exist  now  in 
the  vigor  they  had  fifty  years  ago,  and  demand  a  decision  be- 
tween them  on  their  original  merits. 

The  plaintiffs  contend  that  the  presumption  ought  not  to  ba 
i^fainst  them,  since  the  patentee  has  not,  any  more  than  them- 
selves, either  taken  possession  of  or  paid  taxes  for  the  land. 
Cumberland  Dugan  did  not,  from  the  date  of  the  patent  (nor 
did  his  heirs),  make  any  open  claim  to  the  land,  nor  perform 
any  of  the  duties  which  as  owners  of  it  they  were  bound  to 
perform,  until  1837,  when  they  brought  an  ejectment  against 
the  occupants  of  the  land,  which  seems  to  be  still  pending. 
But  it  must  be  remembered  that  the  conveyance  of  the  war- 
rantee and  the  patent  from  the  commonwealth  gave  him  the 
legal  title,  and  he  was  in  possession  by  construction  of  law. 
Actual  possession  would  not  have  made  his  right  any  stronger, 
as  agtdnst  another  claimant,  who  was  not  himself  in  possession. 
His  title,  on  the  face  of  it,  was  as  perfect  as  it  could  be  made. 
He  needed  no  judgment  or  decree  of  any  court  to  make  it 
better.    It  was  not  necessaiy  or  possible  for  him  to  bring  suit 
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against  Benson,  or  his  heirs  or  alienees,  to  establish  that  his 
legal  estate  was  free  from  the  trost  which  the  plaintiffs  assert  it 
was  charged  with.  His  non-payment  of  taxes  is  proof  that  he 
was  not  a  very  good  citizen;  but  that  is  a  default  for  which  his  ' 
title  could  only  be  diyested  by  a  treasurer's  sale.  On  the  other 
hand,  Benson  and  his  heirs  had  a  claim  resting  in  parol,  and  if 
they  knew  or  believed  it  to  be  just,  it  was  their  business  to 
make  it  appear. 

To  demand  of  the  cestui  que  trusty  under  the  circumstances  of 
this  case,  that  he  should  establish  his  claim  before  a  judicial 
tribunal  within  a  reasonable  time  or  lose  it,  is  complained  of  as 
a  hardship  by  the  plaintiffs.  They  say  that  no  bill  in  equity 
could  be  filed  for  want  of  a  court  having  chancery  jurisdiction, 
and  that  an  ejectment  could  not  be  brought,  because  nobody 
lived  on  the  l^uid.  The  answer  is,  that  they  might  have  taken 
possession  of  the  premises  and  compelled  the  other  party  to 
commence  proceedings.  They  reply  that  possession  ought  not 
to  be  required,  because  the  land  is  not  fit  for  cultivation,  and  the 
coal  has  been  but  recently  discovered.  This,  when  put  in  plainer 
words,  means  that  the  property  was  not  thought  to  be  worth 
looking  after  until  lately,  which  is  precisely  the  reason  that 
may  be  given  by  almost  every  man  who  neglects  to  prosecute  his 
rights  to  real  estate.  But  it  has  never  yet  been  received  as  a 
sufficient  excuse,  and  never  ought  to  be.  Besides,.  Benson,  if 
the  land  was  really  his,  might  at  least  have  filed  a  caveai 
against  the  issuing  of  the  patent,«or  demanded  a  conveyance 
afterwards. 

The  opinion  of  Mr.  Justice  Kennedy  in  Urket  v.  Coryell^  5 
Watts  &  S.  60,  was  much  relied  on  as  showing  that  a  patent 
fraudulently  obtained  will  be  of  no  avail  against  the  true  owner. 
That  case  was  essentially  different  in  all  its  features  from  this 
one.  There  the  party  claiming  against  the  patent  had  not  only 
paid  the  purchase  money  for  himself,  and  on  his  own  account, 
but  had  the  conveyances  of  the  nominal  warrantees.  Time  had 
raised  no  presumption  against  him;  for  the  suit  had  been 
brought  within  much  less  than  twenty-one  years.  Correyy. 
Caxtan,  4  Binn.  149,  and  Bixler  v.  Baker,  Id.  219,  are  still  less 
to  the  purpose. 

It  is  also  insisted  that  Dugan  obtained  the  patont  by  a  fraud 
upon  minor  children.  The  heirs  of  Benson,  at  the  time  of  his 
death,  were  respectively  of  the  ages  of  ten,  eight,  and  three 
years,  but  when  the  suit  was  brought  they  were  fifty-seven,  fifty- 
five,  and  fifty.    Their  minority,  at  the  time  the  patent  issued, 
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would  not  jnstify  their  inaction  after  the  disabilitjr  wasremoyed. 
An  equitable  claim  to  land,  founded  on  fraud,  is  of  all  others 
the  sort  of  claim  which  ought  to  be  pursued  before  time  has 
rendered  explanation  impossible:  HovendenY.  Annedey^  2  Sch.  & 
Lef.  633. 

Another  argument  much  pressed  is,  that  Benson's  payment  of 
the  purchase  money  gaye  him  such  a  use  of  the  land  as  became 
immediately  executed  by  force  of  the  statute  of  uses,  27  Heniy 
Vm. ;  that  he  or  his  heirs  became  inyested  with  the  legal  title 
as  soon  as  the  patent  passed  it  from  the  commonwealth;  that 
haying  the  legal  title,  they  were  construotiyely  in  possession; 
and  that  the  presumption  from  lapse  of  time  is  therefore  not 
against  them,  but  in  their  fayor.  The  inferences  are  logically 
drawn,  but  the  premises  are  not  true.  An  implied  trust  is  not 
within  the  statute  of  uses.  Where  the  use  is  expressly  and  im- 
mediately limited  on  the  legal  estate,  it  will  be  executed  in  the 
cestui  que  tise.  But  a  luse  limited  on  a  use  will  not  be:  22  Yin. 
Abr.  268.  Where  the  trust  is  expressed  in  the  deed  which  cre- 
ates the  legal  estate,  the  trustee  can  not  set  up  the  statute  of 
limitations,  either  at  law  or  in  equity,  against  his  cestui  que  trust, 
any  more  than  a  tenant  for  years  can  do  so  against  his  landlord, 
and  for  the  same  reason;  namely,  because  it  would  be  claiming 
in  opposition  to  the  title  by  which  he  himself  holds.  But  here 
the  warrant,  deed  poll,  and  patent  purport  to  giye  Dugan  the 
legal  as  well  as  the  equitable  title  for  his  own  use,  and  that  of 
his  heirs  and  assigns.  They  do  not  on  their  face  require  him 
to  hold  it  for  the  use  of  Benson.  If  there  be  anything  in  pais 
and  outside  of  the  written  title  from  which  a  trust  of  the  land 
results  to  Benson,  such  a  trust  can  be  executed  in  no  other  way 
than  by  the  yoluntaiy  conyeyance  of  the  trustee,  or  by  a  decree 
in  chanceiy,  or  (what  is  equiyalent  here)  a  judgment  in  eject- 
ment. Where  a  party  is  prima  facie  the  owner  of  land  in  his 
own  right,  and  is  to  be  turned  into  a  trustee  by  matter  of  eyi- 
dencc,  all  presumptions  are  against  him  who  alleges  himself  to 
be  cestui  que  trust,  and  if  he  withholds  his  eyidence  until  it  be- 
comes obscure  and  unintelligible,  he  must  bear  the  consequences 
of  his  own  default. 

This,  then,  is  the  case  of  an  ejectment,  brought  as  a  substitute 
for  a  bill  in  equity,  to  declare  the  holders  of  the  legal  title 
trustees  of  Benson,  and  to  compel  the  execution  of  the  trust: 
Peebles  y.  Beading,  8  Serg.  &  R.  484;  Jacbman  y.  Ringland,  4 
Watts  &  S.  149.  The  transaction  supposed  to  be  set  forth  in 
the  bill  as  the  origin  of  the  trust  was  doubtful  at  first,  if  we 


Digitized  by  VjOOQIC 


Mansh,  1852.]        STBDfPFLEB  v.  Roberts.  617 

can  be  sappoBed  to  know  anything  about  it  from  the  evidenoe 
before  us;  it  was  fifiy-two  years  old  when  the  bill  was  filed, 
and  there  was  no  intermediate  acknowledgment  of  the  trust  by 
one  party,  and  no  assertion  of  it  by  the  other.  A  decree,  in 
such  a  case,  could  not  be  pronounced  in  favor  of  the  plaintiff, 
without  running  counter  to  all  precedent.  Courts  of  equity 
will  not  listen  to  claims  so  old  that  they  would  be  barred  at  law 
by  the  statute  of  limitations.  If  this  rule,  which  is  in  itself  so 
just  and  wise,  needed  the  authority  of  great  names  to  support  it. 
Lord  Talbot:  Aggas  t.  Pickerell,  3  Atk.  225;  Lord  Bedesdale:  Ch* 
derwoody.  Courioum,  2  Sch.  &  Lef.  71;  Chief  Justice  Marshall: 
Elmendorf  y.  IbyUyr,  10  Wheat.  152;  Chancellor  Kent:  Demo- 
rest  V.  Wynkoopy  3  Johns.  Ch.  129  [8  Am.  Dec.  467];  and  Judge 
Stoxy:  1  £q.  Jur.  629— -ought  to  be  sufficient  for  the  purpose. 

It  follows,  from  what  I  have  said,  that  where  a  warrant  is 
issued  to  one  person,  and  the  purchase  money  is  paid  by  an- 
other, and  the  patent  is  afterwards  taken  out  by  the  nominal 
warrantee,  the  right  of  him  who  paid  the  purchase  money  ia 
gone,  unless  he  takes  possession  of  the  land  or  brings  ejectment 
to  recover  it  within  tweniyrone  years  from  the  date  of  the  war- 
rant; and  after  that  lapse  of  time  he  can  not  recover,  no  matter 
how  clearly  he  may  be  able  to  prove  that  the  legal  owner  was 
in  the  beginning  a  trustee  for  him.  In  such  cases,  the  maxim 
Omnia  prcBsumurUur  rile  esse  acta^  is  applied  to  the  proceedings 
of  the  land  office,  and  the  presumption  of  law  is  conclusive 
against  all  rights  which  do  not  appear  on  the  face  of  the  com- 
monwealth's grant.  Evidence  of  purchase  money  paid  by  the 
plaintiff,  as  the  groundwork  of  his  title,  ought  to  be  rejected  by 
the  court,  if  the  date  of  the  payment  be  more  than  twenty-one 
years  before  suit  brought,  unless  it  be  accompanied  by  an  offer 
to  prove  such  acknowledgments,  on  the  part  of  the  warrantee, 
as  will  take  the  case  out  of  the  rule  here  laid  down.  What  ao- 
knowledgments  would  be  sufficient  for  that  purpose  is  a  point 
not  raised  by  this  record. 

When  I  say  that  the  suit  must  be  brought  within  twenty-one 
years  from  the  date  of  the  warrant,  I  speak  of  a  case  like  the 
present  one,  in  which  the  alleged  trust  is  proved  by  the  naked 
and  soUtaiy  fact  of  the  payment  of  purchase  money.  Where 
the  cestui  que  trust  has  superintended  the  survey  and  paid  the 
officer's  fees,  or  exercised  other  acts  of  ownership  over  the  land, 
the  presumption  in  favor  of  the  trustee  would,  perhaps,  not 
begin  to  arise  until  he  did  some  act  of  hostility,  such  as  selling 
his  title,  or  taking  out  a  patent  to  himself. 
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We  have  come  to  this  condosion  with  the  delibeiation  which 
was  demanded  by  the  interests  of  the  present  parties,  the  rights 
of  those  who  claim  under  the  nmneroos  other  warrants  paid  for 
by  the  same  person,  and  the  importance  of  the  general  qnes- 
tion.  The  cause  was  twice  argued  with  great  ability,  once  be- 
fore all  the  judges,  and  afterwards  again,  in  the  absence  only 
of  him  whose  death  we  have  since  been  called  to  lament. 
From  the  first  no  member  of  the  court  felt  that  the  judgment 
could  be  sustained,  and  all  the  survivors  now  concur  in  the 
opinion  that  its  reversal  is  demanded  alike  by  precedent  and 
principle. 

Judgment  reversed,  and  venire  faciaa  de  novo. 

Bbsultino  Trust  mat  Ajusb  where  one  pays  the  pnrobaee  price  of  land 
and  the  deed  is  taken  in  another's  name:  Jackson  v.  MiUer,  21  Am.  Dec  316; 
FooU  V.  Colvin,  3  Id.  478;  Denton  v.  McKenzie,  1  Id.  664;  IlaU  v.  Sprigg^  12 
Id.  506;  Jackson  v.  Morse,  8  Id.  306;  CuphUl  v.  Isbell,  19  Id.  675;  Depeyster 
V.  Oould,  29  Id.  723;  PadgeU  v.  Lawrence,  40  Id.  232,  and  the  notes  to  above 


Rbsultivo  Trust  from  Purohasb  of  Lakd  mat  bs  Shown  bt  Parol: 
SmUheal  v.  Oray^  34  Am.  Dec  664. 

Appucatiov  of  Statutb  of  Limitations  Ain>  ns  Obsbrvakcb  in  Coubxi 
OF  Equity  is  discussed  at  length  in  Perkins  v.  CartmtU,  42  Am.  Dec  753, 
and  cases  referred  to  in  note  thereto.  That  oonrts  of  equity  discountenance 
■tale  demands,  laches,  and  n^lect  is  well  established,  even  in  the  absence  ol 
a  statute  of  limitations:  See  Perkins  v.  CartmcU,  42  Id.  753;  SmiUh  v. 
Thompson,  54  Id.  126,  and  extensive  note  thereto;  Weti  v.  ThomUm,  Id.  134; 
Hudson  V.  Layton,  48  Id.  167,  and  cases  in  note 

Advsrsb  PossissiON  FOR  TwENTT-ONB  YsARS  is  conclusive  as  to  title  in 
the  person  adversely  holding:  Brown  v.  McKinney,  36  Am.  Dec  139.  So  an 
adverse  holding  for  twenty  years  will  bar  ejectment:  BerUuiemy  v.  Johnson^ 
88  Id.  179;  see  the  notes  to  those  cases,  where  others  are  collected.  That  an 
easement  may  be  acquired  by  an  adverse  user  of  twenty-one  years,  see 
French  v.  Marstin,  ante,  p.  294,  and  note. 

The  principal  case  is  cited  and  affirmed  in  McBarron  v.  Glass,  30 
Pa.  St.  133,  to  the  point  involved  in  the  last  subdivision  of  the  syllabus. 


Lancaster  Bank  v.  Woodward. 

[18  PKinniTLVAiaA  Stats,  357.] 

Patment  of  Check  to  Partt  Holding  It  one  day  before  it  becomes  due« 
and  before  it  has  been  presented  to  the  bank  upon  which  it  was  dniwn« 
destroys  its  negotiability  and  value  forever. 

Cheoks  are  not  a8  High  Evidence  of  Indebtedness  as  Notes,  but  are 
equally  subject  to  the  rule  that  when  taken  up  or  paid  after  the  day  in 
the  check  specified,  they  are  subject  to  all  intervening  considenitloiis 
which  would  afifect  them  between  the  original  parties. 
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AssEStcE  OF  Deposit  in  Bank  to  Cbbdit  of  Drawer  of  Check  is  tiifl- 
cient  notice  to  auch  bank  not  to  pay  the  check. 

Practice  of  Paying  Overdrafts,  even  to  persons  in  good  standing  with 
the  bank,  has  no  authority  in  sound  usage  or  in  law. 

Ordinarily  It  is  Question  of  Fact  What  is  Reasonable  Time  withii> 
which  to  present  a  check  for  payment,  but  in  cases  of  great  negUgenoe, 
such  as  paying  a  check  over  a  year  after  it  is  made  payable,  without  in- 
quiry, the  court  is  justified  in  instructing  the  jury  that  the  plaintiff 
^ould  not  recover. 

Assumpsit  upon  a  check,  of  which  the  following  is  a  copy: 

"  Lancaster,  December  14,  1848. 
**  Lancaster  Bank  pay  to  Samuel  Hunt  or  order,  on  the  four- 
teenth of  January,  1849,  six  hundred  dollars. 
•*  $600.  Samuel  W.  Woodward." 

One  day  before  this  check  became  due.  Woodward  sent  the 
sum  of  six  hundred  dollars  to  the  payee.  Hunt,  at  his  residence, 
and  instructed  his  messenger  to  procure  a  return  of  the  check. 
The  messenger,  one  Zell,  paid  the  money  to  Hunt,  and  asked 
him  for  the  check.  Hunt  put  his  hand  in  his  pocket,  said  he 
could  not  find  it;  had  left  it  at  his  house,  but  would  gi^e  it  to 
Woodward  next  week.  Zell  saw  Woodward  a  few  days  later 
and  told  him  what  he  had  done.  Hunt  did  not  deliver  the 
check  to  Woodward,  but  about  a  year  later,  in  January,  1850, 
delivered  it  to  the  Penn  Township  Bank  to  be  collected.  The 
cashier  of  the  Penn  Township  Bank  forwarded  it  immediately 
to  the  Lancaster  Bank,  and  two  days  later  it  was  paid  by  the 
latter  bank,  by  charging  it  to  the  account  of  Woodward.  At 
this  time  Woodward  had  but  thirteen  dollars  and  eighiy-six 
cents  on  deposit  in  the  Tjancaster  Bank.  At  the  trial  the  bank 
attempted  to  establish  a  usage  and  practice  to  pay  checks  at 
some  time  after  they  became  due,  and  to  pay  checks  of  custom- 
ers who  had  no  funds  to  their  credit.  The  lower  court  in« 
structed  the  juiy  in  substance  to  find  for  defendants. 

Eiester  and  Champneys,  for  the  plaintiff. 

Fraaer  and  Reed,  for  the  defendant. 

By  Court,  Woodwabd,  J.  The  defendant  in  error  having  paid 
his  check  to  the  holder  of  it,  the  day  before  the  time  appointed 
for  its  payment,  the  negotiability  and  the  value  of  the  instru- 
ment were  gone  for  ever.  As  he  had  no  funds  in  the  Lancaster 
Bank  when  he  drew  the  check,  he  was  bound  to  place  them  there 
before  it  became  payable,  or  pay  the  amount  directly  to  the 
holder.    He  chose  to  do  the  last;  and  no  possible  exception  can 
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be  taken  to  his  choice.  He  oaght,  indeed,  to  have  required  hia 
check  to  be  delivered  to  him  on  paying  the  amount,  and  it 
would  seem  his  agent,  by  whom  he  sent  the  money,  did  demand 
it;  but  Hunt  alleged  that  he  had  it  not  with  him  at  the  place 
where  the  payment  was  made,  and  promised  to  deliver  it  to  Mr. 
Woodward  Uie  next  week.  The  check  was  not  delivered  up  as 
it  should  have  been,  but  the  payment  of  it  extinguished  all 
liability  of  Woodward  on  account  of  it.  More  than  a  year  after 
the  time  appointed  for  its  payment,  and  after  its  actual  payment, 
the  Lancaster  Bank  received  it  from  the  Penn  Township  Bank; 
and  after  two  days'  delay,  paid  it  to  the  Penn  Township  Bank, 
or,  what  is  the  same,  placed  it  to  their  credit  on  their  books; 
and  now  the  Lancaster  Bank  claims  to  have  been  an  innocent 
indorsee  without  notice.  Had  it  been  a  negotiable  note,  there 
can  be  no  doubt  an  indorsee  would  have  taken  it  at  his  peril. 
The  indorsee  of  overdue  paper' takes  it  exclusively  on  the  credit 
of  the  indorser,  and  subject,  even  without  mala  fides,  to  all  the 
intrinsic  considerations  that  would  affect  it  between  the  original 
parties:  Snyder  v.  Biley,  6  Pa.  St.  164  [47  Am.  Dec.  452].  But 
a  note  is  much  higher  evidence  of  indebtedness  than  a  check. 
Indeed,  a  check,  of  itself,  is  not  evidence  of  a  debt  or  loan  of 
money.  The  presumption  is  that  it  was  given  in  payment  of  a 
debt,  or  that  cash  was  given  for  it  at  the  time:  Flemming  v.  Mo 
Clain,  13  Id.  178.  Checks  are  no  doubt  often  n^ligently  re- 
tained, and  presented  long  after  they  should  be;  but  when  a 
bank  sees  that  a  customer  appointed  a  day  in  his  check  for  its 
payment,  that  that  day  has  long  since  passed,  and  that  no  funds 
have  been  deposited  to  meet  it,  the  bank  must  be  held  to  the 
rule  in  regard  to  other  overdue  paper,  and  be  presumed  to  have 
taken  it  on  the  credit  of  the  indorser.  These  circumstances  are 
sufficient  to  put  the  bank  on  inquiry,  and  therefore  they  are  not 
to  be  regarded  as  innocent  indorsees  without  notice. 

But  the  bank  attempts  to  justify  itself  in  paying  this  overdue 
check,  when  the  drawer  had  no  funds  in  its  vaults,  on  the  ground 
that  he  was  a  customer  in  good  credit,  and  had  given  no  notice 
to  them  that  it  had  been  paid.  The  absence  of  deposits  was  a 
sufficient  notice  to  them  not  to  pay  the  check,  for  checks  are 
always  supposed  to  be  drawn  on  a  previous  deposit  of  funds: 
Stoiy  on  Prom.  Notes,  641.  In  Fletcher  v.  Manning,  12  Mee. 
&  W.  571,  it  was  held  that  a  check  presented  and  paid  is  no 
evidence  of  money  lent  or  advanced  by  the  banker  to  the  cus- 
tomer. On  the  contrary,  it  is  prima  facie  evidence  of  the  re- 
payment to  the  amount  of  the  check  by  the  banker  to  the  cus- 
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tomer  of  money  pieviooslj  lodged  by  the  customer  in  the  banker's 
hands. 

Such  is  the  usual  course  of  business,  and  the  very  wide  de- 
parture from  it  by  the  Lancaster  Bank,  in  paying  this  overdue 
check  out  of  other  funds  than  those  of  the  drawer,  can  nbt  be 
justified. '  It  was  attempted  to  prove  a  custom  to  pay  overdrafts 
of  solvent  dealers  with  banks,  but  it  failed;  and  if  it  had  not 
failed,  such  a  custom  should  bo  abolished.  McUus  tisiia  abolen- 
du8  est.  Our  banking  institutions  are  generally  conducted  by 
boards  of  directors,  to  whom  stockholders  look  for  the  proper 
use  and  management  of  the  capital  invested;  whilst  the  ordi- 
nary routine  of  daily  business  is  intrusted  to  cashiers  and  clerks, 
who  are  not  directors,  generally  not  stockholders,  and  who  have 
no  power  to  discount  paper.  If  these  subordinate  officers  might 
pay  checks,  which  are  properly  drafts  on  funds  deposited,  when 
there  were  no  funds  of  the  drawer  on  deposit,  the  capital  of 
banks  would  be  liable  to  perversion  to  purposes  and  in  modes 
that  were  never  contemplated,  either  by  the  legislature  or  the 
stockholders.  That  the  practice  of  paying  overdrafts  has  pre- 
vailed to  some  extent  is  quite  likely;  and  it  may  be  true  that 
boards  of  directors  have  in  some  instances  sanctioned  it;  but  it 
has  no  authority  in  sound  usage  or  in  law.  The  more  nearly 
these  institutions  keep  in  the  line  of  regular  business  transac- 
tions,  the  more  effectually  will  they  accommodate  the  public 
and  secure  their  own  interests. 

In  the  case  before  us,  the  Lancaster  Bank  was  informed  by 
its  own  books  that  the  defendant  had  no  funds  on  deposit  out 
of  which  to  pay  the  check,  and  the  bank  possessed  no  other 
funds  out  of  which  it  had  a  right  to  pay  it. 

As  to  the  complaint  that  the  court  withdrew  the  cause  from 
the  jury,  it  is  enough  to  say,  that  upon  the  facts  before  them, 
they  were  fully  justified  in  asserting,  as  matter  of  law,  that  the 
plaintiff  was  not  entitled  to  recover.  It  is  true,  that  in  RothS" 
child  V.  Corney,  9  Bam.  &  Cress.  388,  it  was  left  to  the  jury  to 
determine  whether  the  defendants  had  taken  a  check  six  days 
old,  under  circumstances  which  ought  to  have  excited  the  sus- 
picions of  prudent  men.  In  Byles  on  Bills,  p.  175,  it  is  laid  down, 
on  the  authority  of  a'great  number  of  English  cases,  that  bills 
and  notes  and  checks,  payable  on  demand,  must  be  presented 
within  a  reasonable  time;  and  that  what  is  a  reasonable  time 
seems  to  be  a  question  of  law.  Other  authorities  treat  it  as 
a  question  of  fact,  and  this  is  perhaps  the  better  opinion  as  to 
ordinary  cases;  but  the  delay  in  this  case  was  so  great,  and  the 
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conduct  of  the  bank  was  so  grossly  n^ligent  in  paying  a  check 
so  long  overdue,  without  deposits  of  the  drawer,  and  without 
inquiry,  that  we  think  the  learned  judge  was  entirely  right  in 
giving  the  jury  the  instructions  he  did. 
The  judgment  is  afiirmed. 

NonoB  OF  Dishonor  or  Chick  need  not  be  given  to  a  drawer  who  had 
oo  fnnds  in  the  bank  at  the  time  the  check  was  payable:  Peek  v.  Thonuu, 
61  Am.  Dec.  135. 

Holder  of  Check  is  Bound  to  Use  Due  Dqjgenob  in  obtaining 
the  money,  and  must  present  it  and  demand  payment  within  a  reasonable 
time:  Cruger  v.  Armstrong,  2  Am.  Dec  127;  Smith  v.  Jone$,  32  Id.  527,  and 
Qote.  The  time  within  which  a  check  should  be  presented  for  payment  is 
iiscussed  in  this  latter  case. 


Pattebson  v.  Todd  &  Lemon. 

[18  PSmSTLTAJIXA  SZAXX,  426.] 

Indorssr  or  Promissory  Note  may  be  considered  as  the  drawer  of  a  bill 

of  exchange  upon  the  maker  thereof. 
Indorsement  of  Note  Overdue  is  Eqihyalent  to  Drawing  New  Bill 

OF  Exchange,  payable  at  sight,  upon  which  the  indorser  is  liable  only 

upon  proof  of  a  demand  upon  the  maker,  and  notice  of  his  failure  to  pay. 

Such  indorsement  is  not  a  new  note. 
Note  Overdue  and  Note  Payable  on  Demand  are  in  legal  effect  the 

same. 
Bt  Parol  Evidence,  Contract  of  Indorsement  may  be  converted  into 

an  absolute  and  unconditional  promise  to  pay,  or  to  mean  nothing  further 

than  the  transfer  of  the  note  without  recourse. 

Error  to  the  common  pleas  of  Blair  county.  Action  upon  a 
promissory  note  made  to  Oeorge  W.  Patterson  by  John  S.  Wilt, 
dated  December  16,  1841,  and  indorsed  by  G.  W.  Patterson, 
and  afterwards,  on  June  1, 1842,  assigned  by  Todd  &  Lemon  to 
William  K.  Piper.  At  the  trial,  John  Piper  testified  that  he  was 
present  when  Patterson  gave  the  above-described  note  to  William 
Barr  in  part  payment  for  a  horse.  The  note  had  been  due  a  few 
days  at  that  time.  He  believed  the  note  was  indorsed  by  Patterson 
at  the  time  it  was  offered.  Some  time  after,  the  note  came  into  the 
possession  of  Todd  &  Lemon;  they  gave  it  to  William  E.  Piper 
for  a  horse.  John  S.  Wilt,  the  drawer  of  the  note,  said  that  he 
had  never  been  called  upon  to  pay  the  note  to  his  recollection; 
that  he  could  have  paid  it  in  the  spring  of  1842;  that  he  had 
since  become  insolvent.  A.  Smith  testified  that  at  the  time  of 
the  horse  trade  between  Patterson  and  Barr,  Barr  did  not  like 
to  take  the  note  unless  Patterson  would  guarantee  it;  that  Pat* 


Digitized  by  VjOOQIC 


March,  1862.]  Pattebsok  v.  Todd  &  Lemok.  623 

terson  refused  to  guarantee  it,  and  that  Barr  afterwards  agreed 
to  his  terms,  and  took  the  note.  The  court  instructed  the  jury 
irder  alia:  V  The  claim  is  upon  the  alleged  indorsement,  and  the 
plaintiffs  must  recover  upon  that  indorsement,  if  at  all;  they  do 
not  claim,  and  can  not  claim,  to  recover  in  their  name,  on  any 
guaranty  given  by  Patterson  to  Barr.  Was  the  note  indorsed 
by  Patterson,  and  indorsed  after  due?  This  is  a  question  of 
fact  for  you.  If  it  was,*  it  thence  went  into  circulation  on  the 
credit  of  the  indorser.  Such  indorsement  is  to  be  considered 
as  the  making  of  a  new  note,  and  imposing  on  the  indorser  the 
primary  obligation  of  a  drawer;  and  to  charge  him,  demand  and 
notice  need  not  bo  shown.  If  Patterson  indorsed  the  note  after 
it  was  due,  then  the  plaintiflffl  are  therefore  entitled  to  a  verdict 
for  its  amount,  with  interest;  otherwise  they  are  not.  The  ques- 
tion of  fact  is  for  you.''  Verdict  for  plaintiff.  Plaintiff  in 
error  now  relies  upon  the  instructions  of  the  court  for  a  reversal 
of  the  judgment. 

Calvin,  for  the  plaintiff  in  error. 

Blair,  for  the  defendants  in  error. 

By  Court,  Lewis,  J.  The  questions  for  decision  in  this  case 
have  relation  to  the  effect  of  indorsing  a  promissory  note  over- 
due. 1.  What  is  the  contract  which  the  law  implies  from  such 
an  indorsement?  2.  Is  the  implied  contract  subject  to  modifi- 
cation  by  parol  evidence  of  the  special  agreement  made  by  the 
parties  at  the  time  of  the  transaction  ?  In  1816,  Chief  Justice 
Parker,  in  Field  v.  Nickersom,  13  Mass.  181,  considered  it  re- 
markable that  the  law  on  so  familiar  a  contract  as  the  indorse- 
ment of  a  note  on  demand  should  at  that  late  period  bo  doubt- 
ful; and  it  is  certainly  to  be  regretted  that  on  a  kindred,  if  not 
the  identical,  question,  it  remains  in  the  same  condition  in  Penn- 
sylvania. 

The  law  of  bills  of  exchange  seems  to  be  well  understood. 
Every  business  man  knows  that  when  he  receives  an  inland  bill 
of  exchange,  it  is  his  duiy  to  present  it  for  payment  at  matur- 
ity, if  payable  at  a  particular  iime;  or  within  a  reasonable  time, 
if  payable  at  sight;  and  in  either  case,  to  give  immediate  notice 
to  the  drawer,  if  the  bill  be  dishonored.  If  these  duties  be 
neglected  by  the  holder,  the  drawer  is,  in  general,  discharged 
from  all  further  liabiliiy  on  the  bill.  It  is  also  well  understood, 
among  the  learned  and  unlearned,  that  the  rules  of  the  law 
merchant  which  regulate  the  liabilities  of  the  parties  on  bills  of 
exchange  apply  also  to  the  indorsement  of  promissory  notes* 
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The  indorser  of  a  note  is  considered  as  the  drawer  of  a  bill  of 
exchange  upon  the  maker,  and  the  body  of  the  note  is  referred 
to  for  the  purpose  of  showing  the  sum  to  be  paid,  the  time  and 
place  of  payment,  and  the  fact  that  the  bill  is  already  accepted 
by  the  maker  of  the  note,  whose  signature  thereto  places  him, 
as  between  the  indorsee  and  himself,  in  the  condition  of  a 
drawee  of  a  bill  of  exchange,  after  acceptance.  Where  a  note 
is  indorsed  before  it  is  due,  the  holder  must  present  it  for  pay- 
ment at  maturity,  and  in  case  of  default,  must  give  immediate 
notice  of  the  dishonor.  But  after  the  note  becomes  due,  it  is 
payable  wheneyer  the  holder  chooses  to  demand  it,  and  for  this 
purpose  an  action  at  law  is  a  sufficient  demand,  as  between  the 
maker  and  holder.  Like  a  contract  for  the  payment  of  money, 
where  no  time  of  payment  is  specified,  it  is  legally  payable  pres- 
ently. So  that  when  such  a  note  is  indorsed,  the  indorser  still 
stands  in  the  condition  of  the  drawer  of  an  inland  bill  of  ex- 
change; and  we  refer  to  the  note,  as  before,  for  the  purpose  of 
ascertaining  the  amount,  and  the  time  and  place  of  payment. 
The  time  of  payment  having  passed,  the  note  is,  in  law,  payable 
on  demand,  and  this  shows  that  the  indorsement  is  to  be  con- 
sidered as  if  made  upon  a  new  note  payable  on  demand,  and 
the  legal  effect  of  it  is  precisely  the  same  as  if  the  indorser  had 
drawn  an  inland  bill  of  exchange  upon  the  maker,  payable  at 
sight.  It  is  the  duiy  of  the  holder  of  such  a  bill  to  present  it 
for  payment  within  a  reasonable  time,  and  if  the  bill  be  dishon- 
ored, to  give  immediate  notice  thereof  to  the  drawer.  In  the 
case  of  an  indorsement  of  a  note  overdue,  the  holder  is,  in  like 
manner,  bound  to  present  it  for  payment  within  a  reasonable 
time;  and  in  case  of  non-payment,  to  give  immediate  notice  of 
the  dishonor  to  the  indorser,  otherwise  the  latter  is  discharged 
from  liability.  This  doctrine  is  fully  sustained  by  the  authori- 
ties. 

It  is  stated  in  Ch.  Bills,  15, 16,  that  a  bill  may  legally  be  in- 
dorsed after  it  is  due  and  has  been  dishonored,  but  not  after  it 
has  been  paid  by  the  acceptor:  Mutford  v.  Walcoty  1  Ld.  Baym. 
575;  Dehers  v.  Earriot,  1  Show.  163;  Callow  v.  Lawrence,  3 
Mau.  &  Sel.  97;  Bacon  v.  Searles,  1  H.  Black.  89;  Hubbard  v. 
Jackson^  1  Moo.  &  P.  11;  and  that  a  bill  indorsed  after  due  is 
equivalent  to  drawing  a  new  bill  payable  at  sight:  Dwight  v.  Em- 
erson, 2  N.  H.  159;  Bugely  v.  Davidson,  2  Mill  Const.  33.  But 
there  is  this  distinction  between  notes,  etc.,  indorsed  after  and 
before  due,  that  in  the  first  case  the  holder  takes  them  subject 
to  all  the  defenses  to  which  they  were  subject  in  the  hands  of 
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the  original  parties:  Ch.  Bills,  15, 16.  It  may  fairly  be  inferred 
from  Mr.  Chitty's  statement  of  the  distinction  between  indorse- 
ments of  bills  after  due  and  before  due,  that  the  only  difference 
is  that  in  the  first  case  the  holder  takes  them  subject  to  all  the 
equities  which  existed  between  the  original  parties;  and  in  the 
l^t  case,  he  takes  them  discharged  of  all  such  defenses. 

That  the  indorsement  of  a  note  overdue  is  equivalent  to  draw- 
ing  a  new  bill  payable  at  sight,  upon  which  the  indorser  is 
liable  only  upon  proof  of  a  demand  upon  the  maker  within  a 
reasonable  time,  and  immediate  notice  of  the  default,  is  fully 
established  by  the  following  decisions  made  by  the  highest 
courts  of  our  sister  states,  and  pronounced  by  judges  whose 
learning  and  experience  in  this  partictdar  brandi  of  the  law 
entiUe  their  opinions  to  the  highest  regard:  Poole  y.  Iblle^on,  1 
McCord,  199  [10  Am.  Dec.  663];  Ecfert  v.  Des  Coudres,  1  Mill 
Const.  70  [12  Am.  Dec.  609] ;  Cqune  y.  Shackleford,  2  Nott  &  M. 
283;  Bishop  y.  Dexter,  2  Conn.  419;  Held  v.  Nickerson,  13  Mass. 
131;  Colt  y.  Barnard,  18  Pick.  260  [29  Am.  Dec.  584];  Berry  y. 
BMmon,  9  Johns.  121  [6  Am.  Dec.  267];  Agon  y.  JUcManus,  11 
Id.  180;  LeaviU y.  Putnam,  3  N.  Y.  494  [53  Am.  Dec.  322];  S.  C, 
1  Sandf.  199;  McKinneyy.  Crawford,  SSerg.  &  B.  353;  Bremer 
y.  Wigktman,  7  Watts  &  S.  265. 

The  cases  which  are  supposed  to  conflict  with  this  yiew  of  the 
subject,  and  to  sustain  the  position  that  the  contract  of  indorse- 
ment, when  made  upon  a  note  oyerdue,  changes  its  character, 
and  becomes  an  original  and  unconditional  engagement  to  pay 
the  amount,  are:  Brown  y.  Daviea,  3  T.  B.  80;  Bank  of  North 
America  y.  Barriere,  1  Yeates,  360;  Leidy  y.  Tammany,  9  Watts, 
853;  and  Jordan  y.  Hurst,  12  Pa.  St.  269.  In  Brown  y.  Davies, 
the  only  question  was  whether  the  maker,  in  Jtn  action  against 
him  by  an  indorsee,  could  be  permitted  to  proye  a  payment  to 
the  payee  before  the  indorsement.  No  question  touching  the 
liability  of  the  indorser  arose  in  the  cause,  or  was  decided  by 
the  court;  and  the  misapprehension  which  has  since  occurred 
in  relation  to  some  of  the  loose  remarks  of  one  of  the  judges  on 
a  question  to  which  his  attention  was  not  drawn,  and  on  which 
he  did  not  feel  called  upon  to  speak  with  precision,  shows  the 
danger  of  relying  upon  such  obiter  dicta  as  authority  for  any- 
thing. The  case  of  the  Bank  y.  Barriere,  1  Yeates,  360,  was 
decided  by  a  single  judge,  upon  its  own  special  circumstances, 
and  has  not  only  been  oo  explained  and  understood,  but  it  was 
solemnly  decided  by  this  court,  nearly  thirty  years  agd,  that  it 
furnished  no  authority  for  the  doctrine  that  the  conditional 
▲m.  Dm.  yoi*.  Lyn— 40 
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contract  of  indorsement  may  be  tortured  into  an  original  un- 
conditional engagement:  McKinney  y.  Crawford,  8  Serg.  &  B. 
851. 

The  case  of  Leidy  y.  Tammany,  9  Watts,  853,  like  that  of 
Bank  of  North  America  y.  Barriere,  1  Yeates,  360,  was  properly 
decided  upon  its  special  circumstances;  and  the  obseryationis  of 
the  judge,  in  going  further  than  the  case  required,  must  not  be 
receiyed  to  unsettle  the  established  rules  of  law.  There  are  other 
cases  in  which  the  erroneous  idea  that  an  indorsement  of  a  note 
oyerdue  is  a  new  note  seems  to  float  in  the  minds  of  the  judges; 
but  the  error  arises  from  a  want  of  precision  in  the  language  used 
in  some  of  the  early  cases.  When  it  was  intended  to  say  that  such 
anindorsementwasanewbill,  payable  at  sight,  the  judge  has  been 
erroneously  supposed  to  mean  a  new  note,  payable  on  demand. 
The  difference  is  so  manifest  as  to  need  no  explanation.  In 
Jordan  y.  Hurst,  12  Pa.  St.  269,  a  demand  was  made  upon  the 
maker  of  the  note  on  the  fourth  day  after  the  indorsement,  and 
it  was  stated  in  the  case  "  that  the  drawer  [of  the  note]  had  no 
property  or  effects  out  of  which  the  debt  could  be  leyied.^ 
There  was  no  complaint  of  a  want  of  diligence  in  making  de- 
mand upon  the  maker  of  the  note,  and  we  do  not  propose  to 
inquire  into  the  propriety  of  the  decision  that  his  insolyency 
dispensed  with  the  necessity  of  notice  to  the  indorser.  But  it 
can  not  be  denied  that  the  obseryations  of  the  judge  who  deliy- 
ered  the  opinion  of  this  court  in  that  case  had  a  tendency  to 
mislead  the  intelligent  and  excellent  president  who  decided  this 
cause  in  the  court  below.  The  obseryations  of  Mr.  Justice 
Coulter  lose  much  of  their  weight,  howeyer,  when  it  is  remem- 
bered that  they  extended  to  a  question  not  necessarily  arising 
in  the  case,  that  they  are  founded  chiefly  upon  the  cases  already 
explained  as  not  sustaining  the  position  that  an  indorsement  of 
a  note  oyerdue  is  a  new  note,  and  that  the  learned  judge  himself 
yirtually  abandons  the  position  when  he  concedes  that  the  action 
against  the  indorser  can  only  be  sustained  "after  the  original 
maker  of  the  note  has  refused  payment.''  This  implies  the  ne- 
cessity of  a  demand  upon  the  maker,  which  is  altogether  repug- 
nant to  the  idea  that  the  indorsement  is  a  new  note. 

The  interrogatories  of  Mr.  Justice  Duncan,  in  McKinney  y. 
Crawford,  8  Serg.  &  B.  353,  haye  neyer  been  satisfactorily 
answered  by  those  who  desire  to  conyert  an  indorsement  into 
an  absolute  and  unconditional  engagement  to  pay  the  amount: 
"If  it  was  a  contract  of  absolute  and 'immediate  liability,  why 
indorse?    For  what  purpose  draw?     Why  not  giye  his  own 
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note?''  Id.  We  folly  adopt  the  language  of  Mr.  Justice  Dun- 
can in  the  case  last  cited,  in  which  he  declares  that  "  it  is  now 
a  doctrine  well.settled,  that  in  the  case  of  all  notes,  whether 
overdue  or  not,  to  render  the  indorser  liable,  there  must  bo  a 
demand  on  the  maker  and  notice  to  the  indorser,  unless  a  con- 
tract of  a  different  nature  from  that  of  indorsement  is  to  be  im- 
plied from  the  special  circumstances  and  the  understanding  of 
the  parties  at  the  time  of  the  transaction:"  McKinney  v.  Craw- 
ford^ Id.  357.  A  note  oyerdue  and  a  note  payable  on  demand 
are,  in  l^;al  effect,  identical,  and  therefore  the  decision  in  Mo- 
Mnney  v.  Crawford  is  a  direct  decision  on  the  question  involved 
in  this  case. 

We  have  seen  that  the  contract  of  indorsement  may  be  con- 
verted by  parol  evidence  into  an  absolute  and  unconditional 
engagement  to  pay  the  amount:  Bank  of  North  America  v.  Bar- 
riere,  1  Teates,  360;  Leidy  v.  Tammany,  9  Watts,  353.  It  fol- 
lows that  it  may  bo  explained,  by  the  same  kind  of  evidence,  to 
mean  nothing  further  than  a  transfer  of  the  debt,  without  re- 
course to  the  indorser.  The  evidence  on  this  part  of  the  case 
ought  to  be  submitted  to  the  jury,  if  the  plaintiff,  on  another 
trial,  by  the  proof  of  demand  and  notice  should  establish  a 
prima  facie  tiUe  to  recover.  But  in  the  absence  of  evidence  of 
a  demand  upon  the  maker  of  a  note  and  notice  to  the  indorser, 
the  instructions  given  by  the  court  below  were  erroneous.  The 
instruction  ought  to  have  been  given  that  the  plaintiffs  were 
not  entitled  to  recover. 

Judgment  reversed,  and  ventre  de  novo  awarded. 

Non  Imdobsbd  aftib  Matubitt,  in  its  legal  efiaot,  as  between  indOTser 
and  indorsee,  becomes  an  inland  bill  of  exchange,  payable  on  demand:  Jcne» 
V.  Robiruotif  54  Am.  Dec  212,  and  note.  Such  a  note  between  the  indorsee 
and  maker  remains  a  note  payable  on  demand:  Id.;  Daniel  on  Neg.  Inst., 
sec.  611. 

Pabol  Evidbnob  to  Explain  ob  Vabt  l3n>0BSBMBNT.~This  subject  is 
diwnissed  at  length  in  note  to  HiU  y.  Ely,  9  Am.  Dec.  376;  see  also  PerkiM 
Y.  CaUm,  29  Id.  282,  and  Hall  y.  Newcomb,  42  Id.  82,  where  other  cases  are 
collected  in  notes. 

Tbb  pbinoipal  gasb  is  oitbd  in  Jia88  V.  Espy,  6b  Pa.  St.  481,  to  sostain 
the  point  that  eyidence  is  admissible  to  show  that  at  the  time  of  an  indorse- 
ment of  a  note  the  first  and  second  indorsers  agreed  that  in  case  of  loss  they 
shonld  bear  it  jointly. 
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HOLLIDAY  V.   ReEEBL 

[18  TmmnTLTAXU  fliTAn,  465.] 
Patbnt  mat  bb  Valid,  although  8om«  parts  of  tha  mafthtna  daaoribad 

wera  not  tha  origmal  invantion  of  tha  patentae. 
If  Ahtthxno  bb  Includbi>  vk  Patbxt  Which  is  hot  Nbw,  or  if  tha 

patent  coTets  any  material  or  nibetantial  part  of  a  maohina  which  tha 

patentee  did  not  invent  or  discoyer,  the  patent  is  void. 
Vaud   Patbnt  mat  bb  Obtaikbd  upon  Nbw  Combinatiox  of  aziating 

principles  or  machines. 
O.xB  Who  Obtaiks  Patbivt  upon  Two  Appuavobs  upoh  Watbb-whbbl, 

when  said  patent  is  attacked,  must  show  that  each  of  said  appliances  is 

new,  or  his  patent  is  void. 
IxsTBUonoN  that  it  thbbb  18  Antthiko  Nbw  in  Intbntion  a  patent 

obtained  upon  it  is  valid,  is  erroneous. 
In  Absbncb  of  Pratbb  fob  Spboifio  Instbuotion,  tha  silence  of  tha 

judge  is  no  error. 

Ebbob  to  the  common  pleas  of  Cumberland  county.  This  ia 
an  action  upon  a  promissory  note,  the  consideration  of  which 
was  the  patent  right  to  a  water-wheel  obtained  by  one  Howd. 
The  plaintiff  admitted  this  fact,  also  that  the  note  was  nego- 
tiated after  maturity.    The  facts  appear  from  the  opinion. 

Penrose  and  Biddle,  for  the  plaintiff  in  error. 
Jbdd^  for  the  defendant  in  error. 

By  Court,  Black,  C.  J.  This  suit  was  brought  on  a  note 
which  the  defendant  below  had  given  the  plaintiff  for  the  price 
of  a  patent  right  for  Howd's  water-wheel.  The  defense  was 
that  the  patent  was  void,  having  been  obtained  by  Howd,  the 
patentee,  for  an  alleged  improvement  which  was  in  fact  not  his 
invention,  but  had  been  known  and  in  use  before  his  pretended 
discovery  of  it.  The  court  instructed  the  jury  that  this  defense, 
if  established,  would  entitle  the  defendant  to  a  verdict;  and  the 
whole  controversy,  therefore,  was  properly  made  to  turn  on  the 
validity  of  the  patent. 

The  act  of  congress  requires  the  inventor,  before  he  shall  re- 
ceive a  patent,  to  describe  his  invention,  and  to  specify  and 
point  out  the  part  and  improvement,  or  combination,  which  he 
claims  as  his  own  invention.  In  the  present  case,  Howd,  the 
patentee,  described  in  the  schedule  the  wheel,  as  improved  by 
himself,  the  mode  of  its  construction,  the  materials  of  which  it 
was  composed,  and  the  principles  of  its  operation;  and  con- 
cluded by  pointing  out  particularly  what  he  claimed  as  his  in- 
vention.   This  description  is  said  to  be  obscure;  but  it  is  intel- 
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ligiUe  enough  to  show  rery  clearly  that  Howd  did  not  claim  the 
whole  wheel  as  his  invention,  but  only  a  part  of  it,  which  he 
alleged  was  a  new  and  useful  improvement  upon  an  old  wheel 
known  before. 

When  this  case  was  here  on  a  former  writ  of  error:  Bheem  v. 
HoUiday,  16  Pa.  St.  847,  it  was  held  that  the  patent  was  not  to 
be  adjudged  void  merely  because  every  part  of  the  whole  wheel, 
as  described  in  the  schedule,  was  not  the  original  invention  of 
the  patentee.  This  opinion  has  our  fullest  assent.  It  is  cer- 
tainly not  necessary  to  the  validity  of  the  patent  that  those 
parts  should  be  new  which  the  patentee  admits  to  be  old;  and 
he  does  admit  everything  to  be  old  which  he  does  not  claim  as 
new.  It  is  for  the  parts  claimed  as  his  own  invention,  and  as 
such  particularly  pointed  out,  that  the  patent  is  issued.  It 
covers  no  more;  and  he  is  not  bound  to  prove  the  onginaliiy  of 
what  is  not  in  it,  to  make  it  a  protection  for  what  is  in  it. 

Another  plain  deduction  from  this  specification  is,  that  the 
patentee  claims  as  his  invention  more  than  one  improvement  of 
the  water-wheel;  or,  more  properly  speaking,  an  improvement 
capable  of  being  divided  into  several  parts,  which  might  have 
been  invented  at  different  times  and  by  different  persons.  *^  The 
application  of  the  water  upon  the  outside  of  the  wheel,  and 
operating  upon  the  principle  of  reaction,"  might  be  the  inven- 
tion of  one  man;  while  "  the  spouts,  or  chutes,  giving  the  water 
a  direction  with  the  motion  of  the  wheel,"  might  have  been  dis* 
covered  by  another.  Since,  theii,  one  of  these  constituent  por- 
tions of  the  improvement  patented  might  be  new  and  another 
old,  the  claim  of  originality  may,  in  its  nature,  be  partiy  true 
and  partiy  false.  Supposing  it  to  be  so,  is  the  patent  void?  or 
is  it  to  be  held  valid  and  good,  because  one  part  of  the  invention 
is  really  original,  though  it  covers  other  things  to  which  the 
patentee  has  no  just  claim  ? 

This  is  not  a  new  question.  The  federal  cojirts  have  often 
had  it  before  them.  It  has  been  disciissed  and  decided  in  the 
circuit  court  of  Massachusetts:  Whiitemore  v.  Cutter,  1  Gall. 
480;  Lowell  v.  Leuns,  1  Mason,  188;  BarreU  v.  ffaU,  Id.  447; 
Moody  V.  Fiake,  2  Id.  112;  in  the  circuit  court  of  Pennsylvania: 
Evans  v.  Hettick,  3  Wash.  (U.  S.)  425;  and  in  the  supreme  court 
of  the  United  States:  Evtma  v.  EaUm,  3  Wheat.  454;  and  it  has 
been  uniformly  held  that  if  anything  be  included  in  a  patent 
which  is  not  new,  the  patent  is  void.  If  what  is  new  be  mixed 
with  what  is  old,  the  patent  is  no  protection  for  either.  It  is  a 
fatal  objection  to  a  patent  that  it  covers  any  substantial  or 
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material  part  of  a  machine  which  the  patentee  did  not  invent 
or  discover. 

There  is,  it  is  tme,  a  certain  sense  in  which  it  is  not  neoessaiy 
that  any  part  of  a  patented  machine  should  be  new.  Old  mate- 
rials, or  old  principles,  may  be  used  in  combination^  so  as  to 
produce  a  new  result:  Pennock  v.  Dialogue,  4  Wash.  (U.  S.)  548, 
and  the  novelty  of  the  effect  makes  it  a  new  machine.  In  this 
sense,  it  may  be  said  that  there  is  nothing  new  under  the  sun; 
for  the  simple  elements  of  all  mechanical  power  are  as  old  as 
the  earth.  It  is  a  new  combination  of  these  original  principles 
that  makes  any  invention  new.  A  patent  may  be  obtained,  not 
only  for  a  new  arrangement  of  elementary  principles,  but  for  a 
new  combination  of  two  or  more  existing  machines.  In  such  a 
case,  the  patent  must  stand  upon  the  combination  only,  and  the 
patentee  can  have  no  exclusive  right  to  the  separate  machines: 
Moody  V.  Fiske,  2  Mason,  117.  But  this  patent  does  not  stand 
upon  a  combination.  Howd  claimed  the  application  of  the 
water  on  the  outside  of  the  wheel  as  his  invention,  and  also  the 
spouts,  or  chutes,  not  because  they  form  together  a  new  combi- 
nation, but  because  each  one  of  these  things  is,  in  itself,  new. 
He  asserts  that  both  are  his  original  inventions;  and  if  the 
assertion  be  untrue  with  respect  to  either,  or  to  any  essential 
part  of  either,  his  patent  is  wholly  void. 

It  is  possible  that  when  the  judge  below  submitted  it  to  the 
jury  to  say  whether  there  was  anything  new  in  Howd's  claim, 
he  meant  to  speak  of  it  as  a  unlit,  and  to  say  that  it  was  valid  if 
it  was  new  in  any  degree.  But  looking  at  the  charge,  without 
the  least  disposition  to  be  hypercritical,  we  can  not  give  it  that 
construction.  On  the  contrary,  we  think  the  natural  and  obvi- 
ous meaning  of  the  words  is,  that  if  any  part  of  what  the 
patentee  claimed  as  his  invention  was  new,  the  plaintiff  might 
recover.  He  adopts  the  plaintiff's  fifth  point  by  answering  it 
in  the  afiSrmatlve,  and  in  effect  says,  that  if  there  is  anything 
new  or  useful  in  Howd's  wheel,  either  in  the  formation  of  the 
chutes,  the  manner  in  which  the  wheel  is  made,  or  the  combina- 
tion of  the  chutes  and  wheel,  the  patent  is  valid.  This  was 
dividing  the  asserted  improvement  into  distinct  parts,  and  sub- 
mitting them,  together  with  some  other  things  not  covered  by 
the  patent,  to  the  jury  to  say,  upon  each  of  them  separately, 
whether  there  was  anything  new  in  either,  and  directing  a  ver- 
dict for  the  plaintiff  in  case  the  afi&rmative  was  found.  If  this 
were  the  rule,  the  smallest  modicum  of  originaliiy  would  sanc- 
tify any  amount  of  piracy  on  other  men's  rights.    The  per- 
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eon  who  inyented  ihe  steam-whistle  might,  upon  this  principle, 
have  had  a  valid  patent  for  the  locomotiye.  But  such  is  not  the 
law.  If  the  patentee's  claim,  as  set  forth  by  himself,  was  false, 
his  patent  was  void;  and  if  false  in  any  material  or  subetantiid 
part,  it  is  the  same  as  if  false  throughout. 

The  other  assignments  of  error  have  not  been  sustained.  That 
one  which  complains  that  the  court  did  not  give  a  construction 
to  the  patentee's  schedule  and  summary  of  his  claim  is  espe- 
cially destitute  of  force.  Perhaps  it  needed  a  translation,  and 
the  judge  would  no  doubt  have  furnished  one,  if  he  had  been 
called  on  to  do  so.  But,  in  the  absence  of  a  prayer  for  speoifio 
instructions,  his  silence  was  no  error. 

Judgment  reversed,  and  vemre  facias  de  novo  awarded. 

What  Nbcbssaby  to  CovaciTcm  Valid  Patbmt:  See  Davis  v.  JBeff,  31 
Am.  Deo.  202,  and  note. 

Omission  to  Givs  Instructions  th»t  might  have  been  proper,  if  asked, 
is  not  error,  bat  only  the  giving  wrong  instmctions,  or  the  refusing  right 
ones  when  asked:  Statev.  ScoU,  42  Am.  Dec.  148;  Churchtnanv. Smith,  36  Id. 
211;  Brittain  r.  DoyUtUwn  Bank,  S9  Id.  110,  and  note.  The  above  rale  is 
well  established  in  Pennsylvania:  See  Wert*  v.  May,  21  Pa.  St.  274;  Hvber 
V.  WUstm,  23  Id.  178;  RawJi  ▼.  MiUer,  24  Id.  277;  Storch  r.  Carr,  28  Id. 
135;  Weamer  v.  Juart,  29  Id.  257;  Newman  v.  Edwards,  34  Id.  32;  Deen  t. 
Herrold,  37  Id.  150;  Bain  t.  Doran,  54  Id.  124;  Waiker  v.  Humbert,  55  Id. 
407;  Davis  v.  Bigler,  02  Id.  242;  Cooper  v.  ^tttmtw.  Id.  486;  Arihms  t.  Am- 
wmb,  28  Leg.  Int.  284;  Nedy  v.  Merrick,  7  Phila.  I70. 


61NGBIOH  V.  FOLTZ. 

[10  PamraTLTASiA  State,  SS.] 
Bboitals  in  Patent  abs  not  Evidbngx  against  Onb  Hol1>ino  bt  Bm 
TLXXENT,  or  other  right  prior  to  the  date  of  the  patent,  although  they 
are  eridence  against  one  who  relies  on  possession  alone,  and  shows  no 
title,  or  who  claims  under  improvements  or  other  rights  arising  subse- 
quently to  the  date  of  the  patent. 

PUBCHASBR  OF   LaND  UNDER    PATENT  IS   BoUND  TO    TaKX    NoTIOB  of  the 

chain  of  conveyances  which  authorizes  the  commonwealth  to  grant  her 
remaining  title  to  the  patentee. 
PuBCHASEB  ov  Land  AT  EXECUTION  Sale  Aoquibes  Such  Titlb  Only  as 
the  execution  debtor  had. 

Ejxctksnt  by  Catharine  Foltz  against  Cover  and  Gingrich. 
John  Beesor,  who  died  in  1799,  directed  that  a  legacy  be- 
qaeathed  by  him  to  his  daughter  Barbara  Evich  should  be  in* 
vested  in  tiie  purchase  of  a  tract  of  land  to  bo  held  by  her 
during  her  life  and  to  go  to  her  children  after  her  death.    The 
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execaton  of  John  Beesor  executed  to  Barbara  Erich  a  deed  of 
the  tract  of  land  in  question  in  1828,  granting  the  same  to  her 
<<  during  her  natural  life,  and  after  her  death  to  the  use  of  the 
heirs  of  her  body  and  their  heirs  and  assigns  forever/'  This 
deed  was  not  recorded.  In  1828  a  patent  to  this  tract  was 
granted  hj  the  commonwealth  to  Barbara  Eyich,  but  by  whom 
it  was  obtained  did  not  appear  on  the  trial.  It  was  recited  in 
the  patent  that  **  said  tract  was  surveyed  in  pursuance  of  a  war- 
rant dated  the  fourth  of  June,  1752,  granted  to  said  Henry  Fox, 
whose  right  in  and  to  said  part,  by  virtue  of  sundry  convey* 
ances  and  other  assurances  in  law,  became  vested  in  the  said 
Barbara  Evich,  to  have  and  to  hold  the  said  tract  of  land,  with 
the  appurtenances,  unto  the  said  Barbara  Evich  and  her  heirs 
to  the  use  of  her,  the  said  Barbara  Evich,  her  heirs  and  assigns 
forever.''  In  1832  the  sheriff  sold  the  land  in  dispute  under  an 
execution  issued  upon  a  judgment  previously  obtained  against 
Barbara  Evich,  and  the  defendants  are  the  successors  in  interest 
of  the  purchaser  at  that  sale.  One  or  other  of  the  purchasers 
was  in  possession  from  the  date  of  the  sheriff's  sale  until  the 
commencement  of  this  action,  in  December,  1848.  No  notice 
was  given  at  the  sale  that  Barbara  Evich  had  only  a  life  estate 
in  the  land.  The  plaintiff  was  the  daughter  of  Barbara  Evich. 
Verdict  for  the  plaintiff. 

Fisher,  for  the  plaintiff  in  error. 

Mricka,  for  the  defendant  in  error. 

By  Court,  Lewis,  J.  In  Pennsylvania  a  warrant  and  survey, 
attended  with  payment  of  the  purchase  money,  is  to  be  consid- 
ered, as  against  all  but  the  commonwealth,  in  the  same  light  as 
the  legal  estate  in  England,  and  is  not  to  be  distinguished,  as 
to  the  mode  of  conveying,  entailing,  and  barring  entails,  from 
estates  strictly  legal:  Burkart  v.  Bucher,  2  Biniji.  455  [4  Am. 
Dec.  457];  Duer  v.  Boyd,  1  Serg.  &  R.  203;  Caines  v.  OrarUy  6 
Binn.  120;  Maclay  v.  Work,  Id.  158.  A  patent  is  onlyprtTTia 
fade  evidence  of  title:  Bixler  v.  Baker,  4  Id.  213;  James  v.  BeU, 
2  Id.  12.  The  patentee  is  a  trustee  for  the  right  owner:  Dtier 
V.  Boyd,  supra.  It  has  been  the  custom  to  suffer  the  validity 
of  a  patent  to  be  contested,  and  the  question  generally  is,  not 
who  has  got  the  patent,  but  who  was  entitled  to  it,  on  principles 
of  law  and  equity,  at  the  time  it  was  issued:  Maclay  v.  Work,  5 
Id.  157.  The  recitals  in  a  patent  are  evidence  against  one  who 
relies  on  possession  alone  and  shows  no  title:  WhUniire  ▼• 
Napier,  4  Serg.  &  B.  290;   Downing  v.  GaUagker,  2  Id.  466. 
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They  are  also  eyidenoe  against  one  who  daarns.  under  improve- 
ment  or  other  rights  arising  subsequently  to  the  date  of  the 
patent:  Diggs  v.  Downing^  4  Id.  348;  Boss  v.  Maarcy^  2  Penn. 
Law  Jour.  76.  But  it  is  well  settled  that  recitals  in  a  patent 
are  not  evidence  against  one  holding  hj  settlement,  or  other 
right  originating  prior  to  the  date  of  the  patent:  Pen'y>9e  v. 
GHffithy  4  Binn.  231;  BeU  v.  WeOiereU,  2  Serg.  &  R.  350;  SteioaH 
Y.  Butler^  Id.  382;  Banner  ▼.  Devenbaugh,  3  Binn.  175;  Irwin  v. 
Bear,  4  Yelv.  262. 

If  the  recitals  in  a  patent  are  not  evidenoe  at  all  against  one 
who  derives  title  under  the  commonwealth  prior  to  its  date,  it 
is  difficult  to  understand  how  those  recitals  can  bo  relied  upon 
as  conclusive  against  such  a  title.  If  the  warrant,  survey,  and 
payment  of  the  purchase  money  constitute  the  legal  title,  it  is 
impossible  to  comprehend  how  the  commonwealth  can,  by  any 
act  whatever,  after  she  has  parted  with  that  title,  prejudice^ 
much  less  extinguish  it.  And  when  the  patent  itself  bears  on 
its  face  the  evidence  that  the  land  had  been  previously  sold  to 
another  (the  warrantee),  it  is  repugnant  to  the  principles  which 
regulate  the  rights  and  duties  of  vendees  to  hold  that  the  latter 
are  discharged  from  the  duly  of  seeing,  at  their  peril,  that  the 
title  has  been  regularly  conveyed  from  the  warrantee  to  the 
patentee.  On  the  contrary,  it  was  held,  at  an  early  period,  that 
the  purchaser  under  a  deed  reciting  a  patent  is  bound  to  take 
notice  of  the  title  referred  to  in  the  patent:  Burhart  v.  Bwcher, 
2  Binn.  455  [4  Am.  Dec.  457].  And  it  has  been  repeatedly  de- 
cided that  it  is  not  the  law  of  Pennsylvania  that  by  obtaining  a 
patent,  and  selling  to  a  purchaser  for  a  valuable  consideration, 
without  notice,  all  inquiry  as  to  adverse  claims,  founded  on 
equities  arising  previous  to  the  patent,  is  precluded:  Oontalus 
V.  Hoover,  6  Serg.  &  B.  118;  Urket  v.  Coryell,  5  Watts  &  S.  60; 
Burkart  v.  BucJier,  2  Binn.  455  [4  Am.  Dec.  457]. 

In  the  case  last  cited  the  patent  was  granted  in  fee  simple  to 
one  who  held  only  an  estate  tail  under  a  will.  There  was  also 
a  sheriff's  sale  of  the  title  of  the  patentee.  In  these  particulars 
the  case  resembles  the  one  now  before  us.  It  is  clear  that  it 
can  make  no  difference  whether  the  title  papers  deducing  the 
right  from  the  warrantee  are  referred  to  in  particular  or  in  gen- 
eral terms.  In  either  case  the  purchaser  under  the  patent  is 
bound  to  take  notice  of  the  chain  of  conveyances  which  author- 
ize the  commonwealth  to  grant  her  remaining  title  to  the 
patentee. 

In  this  case  the  purchaser  of  the  title  of  Barbara  Evich  was  bound 
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to  take  notice  of  the  conyeyaiioes  refeired  to  in  the  patent,  as 
vesting  in  her  the  title  preYiously  granted  by  the  commonwealth 
to  Henry  Fox.  The  purchaser  necessarily  claims  under  those 
conveyances,  and  holds  only  such  title  as  upon  the  face  of  them 
appears  to  have  been  vested  in  Barbara  Evich.  As  this  was  but 
a  life  estate,  the  plaintiff  below,  who  is  entitled  in  remainder^ 
was  properly  permitted  to  recover. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
errors  assigned,  as  they  are  not  material  to  a  correct  decision 
upon  the  rights  of  the  parties.  The  plaintiff  in  error  sustained 
no  injury  by  means  of  the  matters  therein  Set  forth. 

Judgment  a£Srmed. 

Party  will  bb  Chahgbd  with  Notiob  of  contents  and  effect  of  Initni- 
ment  which  affects  the  land  conveyed  to  him,  when:  See  Price  v.  MeDonaH 
64  Am.  Dec  657,  note  667,  where  other  cases  are  collected.  A  purchaser  at 
aheriS*s  sale  is  affected  by  the  records  and  the  state  of  possession  at  the  time 
when  the  sale  takes  place:  McBane  v.  WUmm^  8  Fed.  Bep.  737,  citing  the 
principal  case. 

NonoB  BT  Rboitalb  or  Bbtbbbnoxs  in  Debds:  See  ChUde  t.  Claris  49 
Am.  Dec  164,  note  170,  where  other  cases  are  collected. 

Purchaser  Aoquirbs  Whateykb  Possbssion  Defbndakt  in  Ezboutiok 
Had,  and  is  entitled  to  recover  it  in  an  action  of  ejectment:  J)e^  ex  dem, 
Lytriy  v.  Wheeler,  53  Am.  Dec  414. 

Recitals  in  Debds  as  Evidence:  See  Ctuej^e  Lessee  v.  Inloee,  39  Am.  Dec 
658,  note  686;  Pruden  v.  Alden,  34  Id.  51.  It  was  decided  in  HvU  v.  Camp- 
heU,  56  Pa.  St.  156,  citing  the  principal  case,  that  recitals  in  a  patent  are  evi- 
denoe  against  one  who  claims  nnder  rights  acquired  subsequent  to  its  date 


SOHBIVEB  V.  MeTERp 

[10  PKNyaTLTAMU  Statb,  87.] 

Intboductort  Words  in  Will  are  to  bb  Considered  in  order  to  ascertain 
the  intention  of  the  testator.  And  where  a  testator,  who  has  no  other 
real  estate,  in  the  introduction  to  his  will  uses  the  words  "as  to  such 
worldly  estate  wherewith  it  hath  pleased  God  to  bless  me  in  this  life,  I 
give  and  dispose  of  the  same  in  the  following  manner,**  and  then  goes  on 
to  give,  devise,  and  bequeath  unto  his  wife  a  portion  of  his  plantation, 
providing  that  the  residue  of  the  plantation  be  divided  among  his  brothers 
and  sisters,  the  widow  will  take  a  fee  in  the  land  devised  to  her. 

Ejeotment  brought  by  Meyer  against  Scbriver  and  others. 
The  case  depended  on  the  construction  of  the  will  referred  to 
In  the  opinion.    The  other  facts  appear  from  the  opinion. 

Evans  and  Mayer ^  for  the  plaintiffs  in  error. 

Campbell  and  Foti8,  for  the  defendant  in  error. 
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By  Cotirty  Lowbib,  J.  So  far  as  relates  to  the  intent  of  the 
devising  clause,  this  will  was  disposed  of  in  a  former  opinion  of 
this  court  in  one  sentence,  and  the  remainder  of  the  opinion 
was  devoted  to  a  clause  which  is  entirely  unimportant.  The 
tme  point  of  this  case  is  thus  dismissed:  ''As  to  the  common 
introductory  words,  it  is  enough  to  say  there  is  nothing  in  par- 
tictdar  to  which  they  can  attach;  and  it  has  long  been  held  that 
they  are  inoperative  by  themselves.''  It  is  with  most  sincere 
reluctance  that  we  find  ourselves  constrained  to  declare  that  this 
conclusion  of  our  predecessors  is  opposed  to  the  whole  current 
of  Pennsylvania  decisions,  and  would  in  almost  all  similar  in- 
stances fimstrate  the  manifest  intent  of  the  testator. 

As  in  the  case  of  Harper  v.  Blean,  3  Watts,  471  [27  Am.  Dec. 
867],  this  testator  **  had  no  other  real  estate  than  tiiat  described 
in  ttie  vrill.  He  had  no  issue,  but  left  his  wife  surviving.  He 
left  also  a  brother  and  sisters,  under  whose  right  the  plaintiff 
claims."  Nearly  his  whole  fortune  v^as  the  result  of  the  efforts 
of  himself  and  wife,  and  he  had  no  intimacy  with  his  brother 
and  sisters,  most  of  whom  lived  at'a  distance  from  him.  Under 
such  circumstances,  it  would  not  have  been  unreasonable  if  he 
had  given  all  he  had  to  his  wife;  and  certainly  common  justice 
would  declare  her  claim  to  stand  much  higher  than  those  of  the 
brother  and  sisters. 

But  we  may  set  aside  all  this,  except  the  fact  that  he  had  no 
other  land  than  that  described  in  the  will,  and  construe  this  vnll 
without  the  aid  of  any  other  extraneous  circmnstances.  It  sets 
out  with  the  usual  introduction,  then  directs  as  to  his  burial, 
and  then  says:  ''As  to  such  worldly  estate  wherewith  it  has 
pleased  Ood  to  bless  me  in  this  life,  I  give  and  dispose  of  the 
same  in  the  following  manner."  Then  he  directs  payment  of 
his  debts,  and  then  gives  a  particular  part  of  his  plantation  to 
his  vrife,  and  the  rest  to  his  brother  and  sisters. 

In  the  case  of  Weidman  v.  Maish,  16  Pa.  St.  504,  this  devise 
to  the  vrife  was  held  to  create  but  a  life  estate,  and  we  know  of 
no  similar  decision  in  our  books,  except  the  case  of  Steel  v. 
Tliompson^  14  Serg.  &  B.  88,  which  is  an  exceptional  case,  in 
opposition  to  prior  ones,  attempting  to  overrule  one  of  them, 
French  v.  MclUhenny,  2  Binn.  13,  decided  by  a  majority  of  the 
court  against  a  strong  dissent,  and  never  since  received  as  law, , 
BO  far  as  we  know. 

The  words  "as  to  such  worldly  estate,"  etc.,  if  they  have 
nothing  to  which  they  can  attach,  must  of  course  bo  inoperative. 
Here,  however,  they  are  most  distinctly  attached  to  the  words 
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''  I  devise  fhe  eame,''  eio.  What  follows,  fhen,  is  most  plainly  a 
spedfioation  of  the  manner  in  which  his  ''estate"  is  to  be  dis* 
posed  of,  and  this  brings  the  case  explicitly  within  that  large 
class  of  cases  wherein  the  devise  of  the  testator's  ''estate''  is 
held  to  carry  a  fee,  and  the  whole  spirit  of  those  decisions  is 
violated  by  declaring  this  a  life-estate. 

In  the  case  of  Btuiby  v.  BuMby,  1  Dall.  226,  it  was  declared 
that  similar  words,  **  unconnected  with  any  particular  devise, 
show  an  intention  to  dispose  of  his  whole  estate,"  and  will  help 
the  interpretation  in  case  of  doubt. 

In  CaldtoeU  v.  Ferguson,  2  Yeates,  250;  S.  0.,  Id.  880,  there 
were  no  words  of  inheritance,  but  a  fee  was  raised  by  the  words 
**  touching  such  worldly  estate,  etc.,  I  give  the  same  in  the  fol- 
lowing manner."  And  it  was  there  declared  that  the  general 
clause  was  connected  with  the  rest  of  the  vnll  by  the  phrase, 
**  I  give  the  same." 

In  Doughty  v.  Browne,  4  Id.  179,  the  words  were,  **  touching 
all  my  worldly  effects,  real  and  personal,  I  dispose  thereof  in 
the  following  manner;"  and  the  court  say  that  these  wards 
**  fully  evince  his  intention  of  disposing  of  all  his  property." 

In  French  v.  Mclthenny,  2  Binn.  18,  ''as  for  such  estate, 
etc.,  I  give  the  same  in  the  following  manner,"  were  held  suffi- 
cient to  carry  a  fee  without  anything  to  aid  them. 

In  CoBsell  V.  Cooke,  8  Serg.  &  B.  289  [11  Am.  Dec.  610],  a 
somewhat  similar  introductory  clause  is  used  in  aid  of  the  con- 
struction, and  the  court  say:  "It  is  declared  by  the  testator 
that  he  intends  to  dispose  of  all  his  worldly  estate,  out  and 
out.  This  vnll  not  of  itself  be  sufficient  to  give  a  fee;  but  it  is 
always  carried  down  to  the  devising  clauses  to  show  the  intent." 
And  the  same  principle  runs  through  the  case  of  Campbell  v. 
Carson,  12  Id.  64,  and  going  a  little  out  of  the  order  of  time, 
the  case  of  Johnson  v.  Morion,  10  Pa.  St.  246. 

In  McClure  v.  DouthiU,  8  Pa.  St.  446,  the  words  are,  "  as  to  my 
worldly  estate,  I  dispose  of  it  as  follows,"  and  then  the  testator 
gives  his  daughter  a  tract  of  land.  The  court  say:  **  We  ought 
to  have  done  at  first  in  regard  to  words  of  inheritance  what  our 
legislature  has  done  at  last,  by  declaring  every  devise  to  be  a  fee 
which  is  not  specially  restricted.  The  devise  to  the  testator's 
daughter,  therefore,  was  a  fee  even  as  the  law  then  stood." 

In  MUlery.  Lynn,  7  Pa.  St.  443,  the  court,  in  speaking  of  similar 
words,  say:  "  The  words  in  the  preamble  make  it  apparent  that 
he  intended  to  dispose  of  his  whole  estate.  Although,  there- 
fore, there  are  no  words  of  limitation  or  perpetuity  added  to 
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the  devifle  to  the  children,  yet  as  there  is  no  limitation  over,  we 
bring  down  the  word  '  estate '  in  the  preamble,  and  connect  it 
with  the  devise  in  order  to  effectuate  the  intent." 

In  Peppard  y.  Deal,  9  Pa.  St.  140,  speaking  of  a  devise  of  a 
honse,  and  the  words  '*  as  to  my  worldly  estate,"  the  court  say: 
*'  The  language  in  the  introduction  is  carried  down  to  the  de- 
vising clause  to  explain  the  intent." 

In  Harden  v.  Hays,  9  Pa.  St.  151,  the  court  say:  **  It  is  very 
evident  from  the  introductory  clause  that  the  testator  had  no  in- 
tention to  die  intestate;  but  that  in  this  case,  as  in  almost  all 
others,  he  supposed  he  was  devising  his  whole  estate.  Where 
the  word  *  estate '  is  coupled  with  a  devise  of  real  estate,  it  is  uni- 
formly held  to  be  a  fee  simple;  and  this  is  carrying  out  the  in- 
tention of  the  testator  in  ninety-nine  cases  out  of  a  hundred." 
Here  the  word  **  estate"  in  the  introduction  was  coupled  with 
the  devising  clause  exactly  as  in  this  case:  ''  I  give  and  devise 
the  same  as  follows." 

In  McCyJlough  v.  Oilmore,  11  Pa.  St.  370,  even  less  definite 
language — "  all  my  worldly  substance  and  property  shall  be 
disposed  of  in  the  following  manner" — ^was  held  to  give  a  fee. 
"  These  words,"  say  the  court,  **  and  the  like  of  them  are  gen- 
erally carried  down  into  the  corpus  of  the  will  to  show  that  the 
testator  meant  to  dispose  of  his  whole  interest  in  a  particular 
devise,  unless  words  are  used  which  plaiuly  indicate  an  intent 
to  limit" 

With  such  unquestionable  authority  for  declaring  that  this 
devise  conveys  a  fee  simple  to  the  testator's  widow,  it  would  be 
a  waste  of  time  to  go  over  the  decisions  in  England  and  in  other 
states,  and  we  content  ourselves  with  a  mere  reference  to  some 
of  them:  Denn  v.  Oaskm,  2  Cowp.  657;  Loveacres  v.  Blighi,  1 
Id.  855;  Frogmofion  v.  Holyday,  3  Burr.  1618;  Kennon  v.  Mty 
Boberis,  1  Wash.  (Ya.)  96  [1  Am.  Dec.  428];  WyaU  v.  Sadler,  1 
Munf.  537;  Waiscn  v.  Powell,  3  Call,  306;  Wmchesler  v.  TUgh- 
man,  1  Har.  &  M.  452;  Jackson  v.  Merrill,  6  Johns.  191  [5  Am. 
Dec.  213];  Fox  v.  Phelps,  17  Wend.  393;  S.  C,  20  Id.  437;  Fogg 
V.  Clark,  1  N.  H.  163;  Doe  d.  Franklin  v.  Harter,  7  Blackf.  488. 

It  is  among  the  oldest  legal  principles,  that  a  devise  of  all 
one's  estate  carries  a  fee;  and  what  else  is  this?  If  we  shorten 
the  devise,  so  as  to  make  the  sense  more  striking,  it  will  stand 
as  follows:  As  to  all  my  worldly  estate,  I  devise  the  same  as  fol- 
lows: one  farm  to  my  wife,  and  the  other  to  my  brothers  and 
sisters;  or  thus:  I  devise  all  my  worldly  estate  as  follows:  my 
personal  property  and  half  of  my  plantation  to  my  wife,  and 
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the  other  half  of  my  plantation  to  my  brothers  and  Bisters.  In 
this  form,  can  any  one  doubt  its  true  interpretation? 

It  is  really  much  more  plainly  a  fee  to  each  than  in  the  cases 
of  Baylor  y.  Kocher,  8  Watts  &  S.  163,  where  the  devise  was  of 
all  his  ''leasehold  estate;"  and  Harper  y.  Blean^  3  Watts,  475 
[27  Am.  Dec.  367],  where  the  effectiye  words  were,  **  with  what- 
Boeyer  is  not  named  that  I  have  any  right  or  claim  to  in  law  or 
equity; "  and  Dice y.  Sheffer^  3  Watts  &  S.  419,  where  the  words 
**  all  what  I  haye,  both  real  and  personal  property,"  were  de- 
clared equivalent  to  ''  all  my  estate."  It  is  stronger  than  Neide 
y.  Neide,  4  Bawle,  75,  where  the  devise  was,  **  1  give  to  my  son 
John  my  late  purchase  from  Elizabeth  Claxton,  and  also  four 
acres  of  woodland,  being  in  a  comer,"  etc.  How  all  this  line 
of  decisions  was  broken  through  in  the  case  of  Weidman  v. 
Maish,  16  Pa.  St.  504,  we  can  not  say,  but  must  presume  that 
it  was  inadvertently  done  in  the  crowd  of  business  which 
presses  upon  this  court,  and  which  must  occasion  frequent  mis- 
takes. If  they  were  intended  to  be  overruled,  they  deserved,  in 
their  rejection,  a  much  more  ceremonious  elegy  than  can  be 
comprised  in  a  single  sentence;  for  great  have  been  their  merits, 
and  much  good  have  they  done  in  the  last  seventy  years. 

The  testator  gives  to  his  wife  eighty-five  acres  of  his  planta- 
tion, and  ''the  residue  of  his  plantation"  to  his  brother  and 
sisters;  but  the  plain  and  natural  meaning  of  this  is,  not  that 
he  gives  his  wife  a  life  estate  in  one  part,  and  his  brother  and 
sisters  a  fee  in  the  rest,  and  also  in  his  wife's  part  after  her 
death.  This  phrase  in  wills  has  not  yet  been  cast  in  the  molds 
of  technical  expression,  and  thus  removed  from  the  interpreta- 
tion of  common  sense.  It  has  still  sufficient  pliability  to  fall 
with  ease  into  its  appropriate  place,  and  with  its  proper  value  in 
an  instrument  written  in  ordinary  language.  And  so  was  a 
similar  provision  disposed  of  in  the  case  of  Neide  v.  Neide,  4 
Bawle,  82. 

But  it  is  demanded  of  us  that  we  shall  follow  the  decision  in 
Weidman  v.  Mdish,  supra,  where  this  very  devise  has  received  a 
construction.  And  why  must  we  follow  it?  If  the  law  was  totally 
misapplied  in  that  case,  where  one  forty-fourth  part  of  this  land 
was  in  controversy,  must  we  therefore  continue  to  misapply  it  as 
often  as  the  other  shares  come  up  for  discussion?  Because  we 
or  our  predecessors  have  wronged  one  man  by  our  blunders, 
must  we  therefore  wrong  forty-three  others  for  the  sake  of  our 
own  consistency? 

If  not  thus,  then  on  what  principle  can  we  do  it  t   Not  amply 
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becanBe  this  yeiy  deTise  has  becm  decided  on;  most  certainly 
not.  This  would  be  presenting  the  former  doctrine  of  recoyeiy 
in  a  new  aspect.  One  verdict  and  judgment  are  not  conclusiTe» 
even  in  the  yeiy  same  interest  snd  between  the  same  parties; 
whereas  this  would  make  one  Terdict  and  judgment,  as  to 
one  inteiest  and  one  set  of  parties,  condusiye  as  to  all  similar 
interests  and  as  to  other  parties,  even  though  not  heard. 

Does  the  doctrine  of  stare  decisis  hold  us  to  conform  to  that 
decision?  I  trust  that  this  doctrine  shall  never  be  held  to 
mean  that  the  last  decision  of  a  point  is  to  be  taken  as  the  law 
of  all  future  cases,  right  or  wrong.  Then  indeed  will  the  iso- 
lated blunders  of  this  court  be  of  &r  more  force  than  an  act  of 
assembly,  or  a  clause  of  the  constitution;  for  they  may  invade 
the  inviolabiliiy  of  contracts.  This  is  certainly  a  new  phase  of 
the  doctrine  of  siare  decisis  that  is  most  suicidal  in  its  results. 
It  is  setting  aside  the  old  doctrine  and  establishing  a  new  one. 
It  is  a  dedaiation  that  all  courts  of  the  last  resort  must  have 
been  in  error  every  time  they  have  acknowledged  and  set  aside 
former  errcnrs,  which  has  not  been  an  unfrequent  event.  Nay» 
more:  it  is  claiming  for  this  court  an  infallibility  that  can  have 
no  result  but  the  perpetuation  of  the  most  incompatible  errors. 

As  I  understand  the  doctrine,  it  is  tersely  expressed  in  the 
maxim,  Minime  sunt  mutanda  quw  interpretationem  certam  sempef 
habuerurU;  and  is  well  qualified  by  that  other  one,  Qucb  contra  ra^ 
tionem  juris  iniroducta  sunt,  non  dd)ent  trahi  in  consequenOam — 
both  of  which  are  used  by  Lord  Coke,  and  derived  from  the 
Boman  law.  It  is  well  explained  in  Lieber's  Pol.  Herm.  209: 
''  In  a  free  country,  where  a  knowledge  of  the  citizens'  rights  is 
all-important,  a  precedent  in  law,  if  correctly  and  clearly  stated 
— ^this  is  an  essential  requisite — and  if  applied  with  discernment 
and  with  the  final  object  of  all  law  before  our  eyes,  ought  to 
have  its  full  weight.  If  there  has  been  a  series  of  imif orm  de- 
cisions on  the  same  point,  they  ought  to  have  the  force  of  law» 
because  in  this  case  they  have  become  conclusive  evidence  of 
the  law."  And  the  same  writer  has  well  estimi^ted  the  value  of 
a  mere  decision  when  he  says:  **  There  is  hardly  such  a  thing  as 
judge-made  law,  but  only  judge-spoken  law.  The  doctrine  pro- 
nounced to-day  from  a  bench  may  indeed  not  be  found  in  any 
law-book;  but  the  judge  has  ascertained  and  declared  the  sense 
of  the  communiiy  as  already  evinced  in  its  usages  and  habits  of 
business.  If  he  has  not  expressed  it  correctly,  society  will 
show  its  sovereign  power;  his  decision  will  be  reversed  to-mor- 
row, or  corrected  by  statute:"  1  Pol.  Ethics,  266. 
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The  troe  doctrine  on  this  subjeot  was  declared  and  acted  upon 
hj  this  court  in  Oeddia  t.  Bawk,  1  Watts,  286,  and  Cawdai'9 
JEBtaie,  1  Pa.  St.  279,  and  is  thus  laid  down  by  Chancellor  Kent: 
''I  wish  not  to  be  understood  to  press  too  strongly  the  doctrine 
of  stare  decisis  when  I  recollect  that  there  are  a  Uiousand  cases 
to  be  pointed  out  in  the  English  and  American  books  of  reports 
which  haye  been  oyerruled,  doubted,  or  limited  in  their  appli- 
cation. It  is  probable  that  the  records  of  many  of  the  courts  in 
this  country  are  replete  with  hasty  and  crude  decisions;  and 
such  cases  ought  to  be  examined  without  fear,  and  revised 
without  reluctance,  rather  than  have  the  character  of  our  law 
impaired,  and  the  beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  error.  Even  a  series  of  decisions  are  not 
always  condusiye  eridence  of  what  is  law;  and  the  revision  of  a 
decision  very  often  resolves  itself  into  a  mere  question  of  expe- 
diency, depending  upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  property  to  be  affidcted  by 
a  change  of  it:"  1  Eenfs  Com.,  lect.  21. 

Suppose  that  we  now  assert  that  a  devise,  such  as  this,  does 
not  convey  a  fee  simple,  what  vrill  be  the  consequence  ?  Itet, 
we  defeat  the  intention  of  this  testator,  and  wrong  his  devisees. 
Then  the  cases  of  McClure  v.  DouihiU,  MUer  v.  Lynn,  Peppard 
V.  Deal,  Harden  v.  Edys,  and  JUcCuUough  v.  OHmore,  supra, 
were  all  decided  vrithin  a  very  few  years  on  the  opposite  princi- 
ple, and  all  these  cases  vnll  claim  the  right  to  be  reheard,  and 
all  the  titles  acquired  on  the  faith  of  these  decisions  may  be  de- 
clared invalid.  How  many  are  the  wills  similarly  worded  which 
have  never  been  heard  of  in  court,  because  their  construction  has 
been  considered  settled  by  former  decisions,  it  is  impossible  to 
telL  Certainly  the  law  must  be  the  same  for  all.  We  dare  not 
say  that  the  principle  of  this  case  shall  be  limited  to  this  will, 
for  that  would  be  making  the  rights  of  parties  depend  on  the 
will  of  the  judge,  and  not  on  the  law  of  the  land.  We  can  not 
do  justice  in  this  case  without  rejecting  the  decision  of  Weidman 
V.  Maish,  supra,, and  reversing  this  judgment. 

Judgment  reversed,  and  judgment  for  defendant  below,  with 
costs. 

Black,  0.  J.,  and  Oibson,  J.,  dissented. 

Fo  Vasseb  bt  Will,  when:  See  BeU  v.  Scamnum,  41  Am.  Dea  700^ 
note  714,  where  other  cAses  are  collected.  In  Shinn  r,  Nolmet,  25  P*.  St 
144,  it  WM  held,  citing  the  principal  case,  that  where  a  testator  introdnoea  a 
deviling  olaoae  in  hli  will  by  a  declaration  tliat  "  tonching  all  the  resfe  of  m^ 
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estate  real  or  personal,  I  do  give  and  dispose  in  the  following  manner,"  and 
there  is  no  devise  over,  nor  any  language  in  the  will  indicating  an  intention  to 
give  less  than  a  fee  simple,  the  devisee  takes  nothing  less.  See,  to  the  same 
effect.  Hail  v.  DickiMon,  1  Grant  Cas.  241;  S.  C,  2  Phila.  123,  citing  the 
principal  case.  .The  principal  case  is  approved  and  followed  in  Wood  v. 
nUU,  19  Pa.  St  515;  and  in  SmUh  v.  SchHver,  3  Wall.  jun.  226. 

Deviss  of  Rsmaindeb  of  Tkstator's  *' Estate*'  operates  as  a  devise  of 
the  realty:  See  Palmer  v.  Dougherty,  54  Am.  Dec  636;  WiUartPB  Appeal^ 
68  Pa.  St.  331,  citing  the  principal  < 
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fluis  Containing  Ibon  Ore  were  Held  in  Common  by  two  penont  and 
the  minor  heirs  of  another  former  owner;  a  right  to  take  ore  therefrom 
for  one  furnace,  existing  in  another  person,  his  heirs  and  assigns.  These 
owners  were  at  the  same  time  tenants  in  common  of  certain  forges  and 
furnaces,  to  which  the  ore  hills  were  appurtenant,  from  which  ore  was 
obtained  for  l^e  manufacture  of  iron  at  the  forges  and  furnaces.  In  1786 
the  two  owners  and  the  guardians  of  the  minor  heirs  of  the  other  entered 
into  a  written  agreement  that  amicable  actions  for  partition  of  said  fur- 
naces, forges,  and  ore  hills  be  entered,  and  appointing  certain  persons  to 
make  the  partition.  The  persons  appointed  to  make  partition  reported 
that  the  agreement  could  not  be  carried  out  without  great  injustice. 
Afterwards,  in  1787,  the  same  parties  entered  into  another  agreement  in 
writing,  in  which  they  designated  certain  persons  to  make  partition  of 
the  forges  and  furnaces,  and  other  real  estate  held  by  them  in  common; 
but  providing  thatl^e  ore  hills  "shall  remain  together  and  undivided 
as  a  tenancy  in  common,'*  one  of  the  parties  to  be  entitled  to  three 
sixth  parts  thereof,  another  to  one  sixth,  and  the  said  minors  to  the  re- 
maining two  sixth  parts  thereof;  and  declaring  that  neither  of  the  par- 
ties, their  agents  or  workmen,  should  interfere  with  or  interrupt  either 
of  the  other  parties  at  any  mine-hole  by  them  opened  and  occupied  for 
the  purpose  of  raising  iron  ore.  The  entry  of  amicable  actions  of  parti- 
tion to  carry  out  the  agreement  was  provided  for,  and  they  were  entered. 
The  persons  appointed  made  report  allotting  the  furnaces  and  forges,  and 
reporting  that  a  certain  tract  of  land  and  said  ore  hills  do  still  remain 
undivided,  to  be  held  by  the  parties  as  tenants  in  common,  according  to 
their  respective  shares  and  the  covenants  and  articles  of  said  agreements. 
The  court,  in  1787,  confirmed  this  report,  and  the  parties  entered  on  the 
purparts  respectively  assigned  to  them,  and  they  and  those  claiming 
under  them  have  since  held  the  same;  the  right  reserved  to  ore  for  one 
furnace  being  also  exercised  at  the  time  of  the  institution  of  this  action. 
An  action  of  partition  to  divide  the  ore  hills  was  brought  in  1851,  and 
the  court  held:  1.  That  the  partition  thus  made  in  1787»  by  the  agree- 
ment of  the  parties  in  interest,  with  the  sanction  of  the  court  having 
Jurisdiction,  is  binding  on  the  successors  in  the  title,  not  only  because  of 
the  judgment  of  a  court  in  partition  under  which  they  claim,  but  be- 
oanse  the  covenants  in  tho  agreement  of  1787  were  real  and  ran  with  th6 
An.  Dao.  ToL,  LYII-4I 
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Imnd,  thoogh  the  words  "  heirs  and  assigns  "  were  not  nsed.  2.  That  the 
agreement  of  1787,  and  the  judicial  proceedings  had  parsnantto  it»  eon- 
ititate  an  insnperable  bar  to  this  action.  3.  The  keeping  of  the  mine 
hiUs  in  oomroon  was  the  consideration  for  submitting  to  l^e  partition  of 
the  rest  of  the  estate,  and  the  partitiou  of  the  mine  hills  in  this  actioa 
would  destroy  the  foundation  on  which  the  former  partition  rests,  and 
this  can  not  be  permitted  without  a  redivision  of  the  whole  of  the  estate. 
4.  While  the  laws  of  Pennsylvania  now  provide  for  the  partition  of  any 
mineral  lands  held  in  oommon,  whatever  the  peculiarities  d  their  stmo- 
tore,  neither  the  letter  nor  the  policy  of  those  laws  demands  the  partitao« 
d  an  estate  in  circumstances  such  as  attend  these  hills  of  ore. 

Ebbob  to  the  common  pleas  of  Lebanon  connij.  The  &cti 
are  stated  in  the  opinion. 

Beynolds,  Weidman,  and  Meredith^  for  the  plaintiffs  in  enor. 
Hughes,  Kunkel,  and  Penrose,  for  E.  B.  and  C.  B.  Grubb. 
Kline  and  Morris,  for  B.  Coleman  and  George  D.  Coleman. 
IlcCormick  and  Penrose,  for  Bobeson  and  Brooke. 

By  Court,  Woodwabd,  J.  The  princiiKd  ground  of  defense 
against  this  action  of  partition  is  found  in  the  agreement  of  the 
thirtieth  of  August,  1787.  It  is  insisted,  on  the  part  of  the 
plaintiffs  in  error,  who  were  defendants  below,  that  the  instru- 
ment established  a  permanent  tenancy  in  common  in  the  ore- 
banks  or  mine-hills,  and  that  partition  of  these  can  not  be  had 
without  violating  the  coyeoant  of  the  parties,  and  sacrificing 
important  interests  which  depend  on  its  maintenance.  On  the 
part  of  the  defendants  in  error,  who  were  plaintiffs  below,  it  is 
contended  that  the  agreement  of  1787  was  not  intended  to  estab- 
lish permanent  relations  between  the  parties,  and  that  there  is 
nothing  in  it  to  deprive  them  of  the  remedies  which  are  inci- 
dental to  tenancies  in  common.  The  construction  of  that  in- 
strument, therefore,  is  the  first  thing  in  this  yoluminous  record 
to  engage  our  attention.  We  must  first  ascertain  what  the  par- 
ties meant  by  their  contract,  and  then  we  shall  be  prepared  to 
give  it  due  effect. 

The  parties  to  the  agreement,  or  covenant,  of  the  thirtieth  of 
August,  1787,  were  three — Curtis  Grubb,  owner  of  one  half  of 
Cornwall  furnace  and  its  appurtenances,  and  one  third  of  Hope- 
well forges,  situated  on  said  estate;  Bobert  Coleman,  owner  of 
the  Elizabeth  furnace  estate,  and  of  one  sixth  of  Cornwall,  and  of 
one  third  of  Hopewell  forges;  and  the  testamentary  guardians  of 
Burd  Grubb  and  Henry  Bates  Grubb,  who  were  owners  of  one 
third  of  Cornwall  furnace,  and  one  third  of  Hopewell  fozges. 
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The  ore-banks  and  mine-bills  of  wbicb  partition  is  sougbt  in 
ibis  action  were  part  of  the  Cornwall  f nmace  estate,  and  before 
the  death  of  Peter  Gxubb,  the  ancestor  of  Burd  and  Henry 
Bates  Orubb,  he,  his  brother,  Curtis  Orubb,  and  Bobert  Cole- 
man for  Cornwall  furnace,  Bobert  Coleman  for  Elizabeth  fur- 
nace, and  Peter  Orubb  for  Mount  Hope  furnace,  held  the  said 
ore-banks  and  mine-hills,  to  supply  the  same  respectiyely  with 
iron  ore,  as  they  held  the  woodland  belonging  to  the  said  fur- 
naces respectiyely,  for  the  supply  of  charcoal  for  the  manufac- 
ture of  iron;  and  for  the  purpose  of  such  supply  of  iron  ore  and 
charcoal,  the  said  ore-banks  and  mine-hills,  and  said  woodlands, 
respectiyely,  had  been  continually  held,  with  and  as  appurte- 
nances to  and  parcel  of  the  said  furnaces  respectiyely,  with  the 
full  knowledge  and  consent  of  the  owners.  Two  former  efforts 
had  been  made  to  part  these  estates  into  seyeralty.  One  by 
agreement  of  the  eighth  of  December,  1785,  of  the  parties  then 
in  interest,  the  other  by  agreement  of  the  sixth  of  May,  1786;  and 
in  both  of  these  agreements  the  mine-hills,  like  the  rest  of  the 
estate,  were  to  be  diyided  into  three  equal  parts — two  equal 
third  parts  thereof,  considering  quantity  and  quality,  to  be  as- 
signed and  allotted  to  Curtis  Orubb  and  Bobert  Coleman, 
according  to  their  seyeral  shares,  and  the  other  one  third  equal 
part  thereof  to  be  assigned  and  allotted  to  the  said  Peter  Orubb, 
to  be  by  them  held  respectiyely  in  seyeraliy.  This  stipulation 
in  these  prior  agreements  is  worthy  of  obserration,  as  manifest- 
ing the  intention  and  desire  of  the  parties  that  the  mine-hills 
should  continue  to  be  used  and  enjoyed  as  appurtenant  to  each 
of  the  furnaces  and  forges  held  in  common. 

It  is  apparent  that  no  thought  was  entertained  of  separating 
any  one  of  the  establishments  from  the  common  fountain  of  ore 
which  was  the  element  of  life  and  wealth  to  them  all.  Partition 
of  the  mine-hills  was  indeed  to  be  had,  but  it  was  to  be  parti- 
tion into  ''  three  equal  parts,  considering  quantity  and  quality," 
a  result  which,  had  it  proyed  attainable,  would  haye  been  mutu- 
ally beneficial,  for  it  would  haye  giyen  to  each  owner  in  seyeralty 
a  competent  share  of  ore  for  the  use  of  the  residue  of  his  estate. 
But  after  the  fullest  inyestigation  by  men  qualified  for  the  duty, 
such  partition  was  found  impossible;  and  this  discoyery  led  to 
the  agreement  of  the  thirtieth  of  August,  1787,  which  is  the 
document  now  to  be  construed. 

The  parties  recite  that  the  former  agreement  can  not  be 
carried  into  execution  without  the  greatest  injustice  to  some  of 
the  parties,  and  that  the  same  had  been  so  represented  by  the 
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persons  appointed  in  the  said  agreement  to  make  partition. 
<<  Therefore,  in  order  to  remoTe  all  diflSiculties/'  and  assign  and 
allot  the  premises  according  to  the  real  interests  and  conyen- 
ience  of  the  several  parties,  this  agreement  was  made,  substan- 
tially reaffirming  that  of  the  sixth  of  May,  1786,  except  as  to 
the  mine-hilis,  which,  instead  of  being  divided,  were  to  remain 
*'  together  and  undivided,  as  a  tenancy  in  common,"  the  parties 
not  to  interfere  with  or  interrupt  each  other  at  any  mine-hole 
by  them  opened  and  occupied  for  the  purpose  of  raising  iron 
ore.  Thus  we  see  that  the  parties  made  this  agreement  as  the 
only  practicable  mode  of  effecting  partition  of  the  whole  estate. 

It  will  help  us,  in  construing  their  covenant,  to  consider  a 
littie  in  detail  some  of  the  **  difficulties"  which  they  meant  to 
obviate  by  this  arrangement.  They  were,  first  and  chiefly,  the 
peculiarities  in  the  formation  of  these  hills.  They  are  described 
OS  enveloped  in  walls  of  trap-rock,  indicating  at  the  surface,  by 
their  angles  of  position,  that  they  came  together;  but  whether 
they  did  not  expand  instead  of  meet  beneath  the  surface,  was 
imcertain.  From  these  walls  irregular  sheets  or  veins  of  trap- 
rock  were  found  extending  into  the  iron  ore,  forming  irregular 
masses  of  both  ore  and  rock,  and  in  many  instances  cutting 
off  the  ore  entirely,  so  as  to  render  its  continuance  in  a  particu- 
lar direction  extremely  uncertain.  Beside,  the  ore  in  the  dif- 
ferent hills  is  of  different  qualities  or  kinds,  and  various  kinds 
of  ore  are  found  in  the  same  hill,  a  mixture  of  which  is  neces- 
sary to  make  good  iron.  The  ore  becomes  exhausted  at  par- 
ticular places  where  it  is  so  mingled  with  sulphur  and  copper 
as  not  to  be  fit  for  use. 

Such  was  the  structure  of  these  hills;  and  is  it  strange  tha\ 
they  were  regarded  as  indivisible  into  "  three  equal  parts,  con- 
sidering quantity  and  quality  "  ?  Geology  and  mineralogy  were 
unknown  as  sciences  at  that  day;  but  even  in  their  present  de< 
velopment,  they  would  be  incompetent  to  guide  an  inquest  t) 
such  a  partition  of  these  shapeless  and  unstratified  masses  of 
rock  and  ore.  This  difficulty,  then,  was  inherent  in  the  subject- 
matter,  and  however  it  might  be  dealt  with  now,  was  regarded 
as  insuperable  in  1787.  Unless  violence  be  done  to  the  inten- 
tion of  the  parties,  their  agreement  must  be  so  construed  as  to 
remove  this  difficulty.  That  is,  the  physical  peculiarities  of 
these  hills  must  not  be  permitted  to  prevent  partition  of  the 
rest  of  the  estate,  and  when  the  rest  of  the  estate  shall  be 
divided,  each  part  must  have  participation  in  the  varied  treas- 
ures  of   the   hills.     The   state   of   the  law   of   partition   in 
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Pennsylyania  constitated  another  of  the  ''difficulties*'  of  the 
parties.  At  common  law,  there  was  no  writ  of  partition  between 
tenants  in  common.  It  was  given  by  the  statute  of  31  Heniy 
Vlll.,  which  was  extended  to  Pennsylyania.  In  1772  an  act  of 
assembly  empowered  the  courts  of  this  state  to  issue  writs  of 
partition,  and  this  was  all  the  legislation  in  force  here  at  the 
time  this  agreement  was  made.  By  an  act  of  1799,  and  yarious 
subsequent  acts  of  assembly,  the  powers  of  the  courts  are  en- 
laiged,  and  proceedings  in  partition  fully  regulated;  and  if, 
upon  inquisition,  the  estate  be  found  incapable  of  division  with- 
out prejudice  to  or  spoiling  the  whole,  it  is  appraised  and 
valued;  if  divided  at  all,  the  parts  are  appraised,  tenants  in 
common  are  called  in  to  elect  to  take  or  refuse  at  the  appraised 
value,  imequal  parts  are  equalized  by  owelty,  and  if  all  the 
tenants  in  common  refuse  to  take,  the  estate  is  sold  and  the 
price  divided.  Under  these  acts  of  assembly,  partition  or  a  sale 
could  now  be  compelled  of  an  estate  situated  as  this  was  in  1787; 
but  at  that  time  there  was  no  'provision  in  force  for  valuation, 
election,  owelty,  or  sale.  The  parties  contracted  vnth  a  view  to 
the  law  as  it  then  stood.  We  had  no  court  of  chanceiy  to  ad- 
minister the  statute  of  Heniy  YUI.,  and  the  statute  provided 
only  for  equal  partition  among  tenants  in  common,  as  estates 
of  coparceners  were  divisible  at  common  law.  Such  a  division 
the  parties  believed  to  be  impossible,  and  they  accordingly  un- 
dertook to  do  that  for  themselves  which  the  law  was  incapable 
of  doing  for  them.  Had  the  law  authorized  a  valuation  of  pur- 
parts, and  enabled  the  court  to  order  a  sale,  they  would  not, 
peradventure,  have  come  into  the  agreement  to  divide  part  of 
their  estate  and  hold  the  rest  in  common,  for  some  might  hiave 
preferred  a  sale.  8.  Another  difficulty  sought  to  be  avoided 
arose  out  of  the  reservation  of  an  incorporeal  hereditament  in 
the  deed  of  the  ninth  of  May,  1786,  Peter  Grubb  and  veife  to 
Robert  Coleman,  for  an  undivided  sixth  of  Cornwall  furnace, 
and  an  undivided  third  of  Hopewell  forges  and  appurtenances. 
This  reservation  was  in  these  words:  ''Saving  and  excepting 
unto  the  said  Peter  Grubb,  jun.,  his  heirs  and  assigns  forever, 
the  right,  liberty,  and  privilege,  at  all  times  thereafter,  of  en- 
tering upon  the  premises,  and  of  digging,  raising,  and  hauling 
avray  a  sufficient  quantity  of  iron  ore  for  the  supply  of  any  one 
furnace,  at  the  election  of  Peter  Orubb,  jun.,  his  heirs  and  as- 
signs, at  all  times  thereafter."  This  was  a  right  reserved  of 
entering  upon  nine  thousand  six  hundred  and  sixty-nine  acres 
of  land,  and  taking  ore  for  the  supply  of  any  one  furnace.    What 
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woold  haye  become  of  this  easement  on  partition  among  the 
tenants  in  common  of  the  estate  out  of  which  it  was  reserred? 
Would  Peter  Orubb  have  been  limited  to  the  one  sixth  pait 
that  might  have  been  set  out  in  severalty  to  his  grantee,  Robert 
Coleman?  This  would  have  shorn  the  incorporeal  heredita- 
ment of  five  sixths  of  its  value,  without  the  consent  of  the 
owner  of  it.  Would  Peter  Orubb  have  been  permitted  to  enter 
and  take  ore  from  any  part  of  the  premises,  as  before  partition  ? 
This  would  have  worked  a  prejudice  and  surcharge  to  the  other 
tenants,  for,  unquestionably,  the  grant  to  Coleman,  and  the 
reservation  to  Peter  Orubb,  constituted  but  one  **  stock,"  as  in 
Lord  Mountjoy's  Case;  and  together  they  might  not  take  more 
than  one  sixth:  See  that  case  in  1  Thomas'  Co.  Lit.  536. 
Had  the  parties  contemplated  a  sale  of  the  estate,  or  the 
taking  of  it  by  one  tenant  in  common  at  a  valuation,  this  ease- 
ment would  have  followed  the  estate,  like  an  incumbrance; 
but  they  had  no  thought  of  separating  any  one  of  themselves 
from  the  mine-hills,  by  sale  or  valuation.  They  looked  only  to 
a  partition  of  those  hills  among  themselves,  in  equal  parts, 
**  considering  quantity  and  quality,"  and  in  the  way  of  such  a 
measure  stood  this  easement,  as  a  formidable  di£Sculiy. 

Such  were  the  ''  difficulties"  which  the  parties,  on  a  full  in- 
vestigation, saw  in  the  way  of  such  partition  as  was  contemplated 
in  the  agreements  of  1785  and  1786.  They  made  the  agreement 
of  1787  to  avoid  these  difficulties.  And  as  the  difficulties  all 
pertained  to  the  mine-hills,  they  agreed  to  divide  the  rest  of  the 
estate,  and  not  to  divide  these, ''  provided  always,  and  it  is  hereby 
agreed,  that  the  ore-banks  belonging  to  Cornwall  furnace, 
shall  remain  together  and  undivided  as  a  tenancy  in  common; 
the  said  Curtis  Orubb,  being  entiUed  to  three  sixth  parts,  the 
said  Bobert  Coleman  being  entiUed  to  one  sixth  part  thereof, 
and  the  said  minor  children  being  entitled  to  the  remaining  two 
sixth  parts  thereof;  and  that  for  this  purpose,  an  accurate  sur- 
vey shall  be  made  of  the  said  ore-banks  and  hills,  if  not  already 
done,  and  it  is  hereby  declared  to  be  the  true  intent  and  mean- 
ing hereof,  that  neither  of  the  said  parties,  their  agents  or 
workmen,  shall  interfere  with  or  interrupt  either  of  the  other 
parties  at  the  mine-hole  by  them  opened  and  occupied  for  the 
purpose  of  raising  iron  ore."    Such  were  their  words. 

I  do  not  purpose  to  follow  counsel  in  a  critical  analysis  of  the 
words  ''remain  together,  undivided,"  in  the  above  proviso, 
for  it  is  a  canon  of  interpretation  that  too  much  regard  be  not 
had  to  the  native  and  proper  definition,  signification,  and  accept- 
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ance  of  words  and  BentenceB  to  pervert  the  simple  intentions  of 
the  parties.  The  lawyer  who  forms  his  opinion  on  the  mere 
words,  without  the  context,  goes  only  skin-deep  into  the  argu- 
ment: Shep.  Touch.  87. 

We  have  seen  what  the  ^difficulties  in  the  way  of  parting  this 
estate  into  seyeralty  were,  and  that  they  were  inherent  and  en- 
during. So  long  as  the  ore  should  last,  the  estate  would  be 
incapable  of  equal  partition;  and  yet  so  long  as  these  furnaces 
and  forges  should  continue  to  manufacture  iron,  that  ore  would 
be  wanted.  Thoy  used  words  to  obviate  the  difficulty.  The 
remedy  was  commensurate  with  the  evil.  Experience  had  proved 
it  possible  for  these  tenants  in  common  to  supply  the  wants  of 
their  respective  establishments  by  occupying  each  his  mine- 
hole,  and  the  fullest  investigation  had  demonstrated  that  this 
was  the  nearest  to  a  partition  in  severalty  to  which  these  hills 
could  be  brought,  without  '*the  greatest  injustice  to  some  of 
the  parties."  Just  in  that  condition,  therefore,  shall  the  mine- 
hills  be  left;  ''remain"  is  the  word.  How  long?  it  is  asked. 
I  answer.  As  long  as  the  ''  difficulties"  remain.  As  long  as  the 
ore  endures  and  continues  to  be  wrought  in  these  furnaces  and 
forges.  ''  Remain  together,  undivided,"  not  for  a  day,  or  month, 
or  year,  so  that  at  any  of  these  intervals  either  party  should  be 
at  liberty  to  sue  out  partition,  and  bring  on  the  difficulties  again; 
but  these  words  meant  that  partition  should  not  be  sought  whilst 
the  difficulties,  the  convenience,  and  the  interests  of  the  parties 
as  iron-masters  continued  as  they  were.  We  see  in  these  words, 
when  taken  in  connection  with  the  history  of  the  case,  a  clear 
intention  to  exempt  the  mine-hills  from  partition,  and  continue 
the  participation  of  the  parties  in  the  manner  experience  had 
suggested  and  established.  If  the  ore  should  fail  (a  contingency 
which  at  that  day  may  have  been  deemed  probable),  or  the  manu- 
facture of  iron  on  the  estate  should  cease,  the  agreement  would 
have  accomplished  its  mission,  and  the  hills  might  then  be 
parted.  But  until  the  happening  of  one  or  the  oUier  of  these 
events,  they  were  to  remain  appurtenant  to  the  rest  of  the  estate 
as  before.  The  stipulation  about  the  Bingham  tract  is  an  ex- 
ample of  a  more  temporary,  as  that,  about  the  water  right  is  a 
more  permanent,  arrangement  than  this  concerning  the  mine-hills. 
The  Bingham  txact  was  to  remain  undivided  ''for  the  present," 
indicating  a  right  to  partition  at  any  convenient  time  future. 
The  water  right  was  to  remain  to  Curtis  Grubb  and  Robert 
Coleman,  their  heirs  and  assigns  forever.  This  was  assignment 
to  them  of  the  veater  right  in  fee.    But  the  mine-hills  should 
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remain  nndiTided,  not  only  for  the  present,  but  whilst  existing 
circumstances  continued;  and  yet  not  necessarily  forever,  for 
these  circumstances  might  cease  to  exist. 

That  this  is  the  true  construction  of  the  agreement  may  be 
veiy  clearly  inferred  from  the  conduct  of  the  parties  and  those 
ckkiming  under  them. 

For  more  than  sixty  years  they  have  used  the  mine-hills  as 
appurtenant  to  their  re^>ectiYe  properties.  They  have  invested 
lai^  sums  of  money  in  purchases  and  improvements  made  on 
the  faith  of  the  relation  established  by  this  agreement.  Their- 
expensive  and  valuable  furnaces  and  forges — ^valuable,  because 
of  their  connection  with  this  fountain  of  supply — ^will,  if  severed 
now,  be  left  on  their  hands  only  to  decay;  and  embarrassment 
and  ruin  will  befall  the  productive  industry  in  which  they  are 
engaged.  Did  they  stake  these  important  interests  on  the  re- 
lations of  a  day?  Did  they  understand  that  the  connection  of 
some  of  these  establishments  with  the  mine-hills  was  to  cease 
whenever  the  caprice  or  the  interests  of  any  co-tenant  should 
dictate  a  demand  for  partition? 

The  construction  of  all  contracts,  whether  sealed  or  simple, 
should  be  reasonable,  and  as  near  the  minds  and  apparent  in- 
tents of  the  parties  as  possible.  Words  are  primarily  the 
proper  signs  of  their  ideas,  but  when  the  meaning  of  their  words 
is  disputed,  what  higher  evidence  of  their  intention  can  we 
obtain  than  their  acts  and  conduct?  These  are  a  practical  in- 
terpretation of  their  agreement,  and  we  should  do  violence, 
both  to  their  intention  and  their  interests,  if  we  failed  to  adopt 
that  construction  to  which  not  only  their  words  but  their  acts 
so  unequivocally  point. 

The  interpretation  of  the  writing  being  such  as  we  have  ex- 
pressed, it  is  next  to  be  observed  that  the  parties  made  it  part  of 
a  judgment  in  partition. 

By  the  agreement  of  the  sixth  of  May,  1786,  amicable  actions 
of  partition  were  to  be  entered  in  Lancaster  and  Dauphin  coun- 
ties, and  partition  was  to  be  decreed  agreeably  to  the  report  of 
the  persons  appointed  to  make  partition,  and  that  report  was  to 
be  binding  and  conclusive  on  all  parties  to  the  agreement,  and 
no  "  obstructions  either  in  court  or  elsewhere  were  to  be  made 
by  any  of  the  said  -parties  to  the  carrying  of  said  report  into 
full  and  complete  effect,  and  making  the  said  partition  perfect 
and  conformable  thereto."  These  provisions  were  carried  into 
the  agreement  of  the  thirtieth  of  August,  1787,  by  the  words: 
''And  it  is  further  agreed  that  the  article  in  the  former  agree- 
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ment  rtepectmg  the  entiy  of  amicable  action  in  case  and  parti* 
tion,  and  the  report  of  the  persons  before  appointed,  and 
process  and  proceedings  therein,  shall  be  fully  adopted,  accord* 
ing  to  the  true  intent  and  meaning  of  this  agreement." 

The  persons  named  in  these  two  agreements  proceeded  to 
make  partition  by  assigning  Cornwall  furnace  and  certain 
designated  tracts  of  land  to  Curtis  Grubb  and  Bobert  Coleman, 
three  undiirided  fourths  to  the  former,  and  one  to  the  latter; 
Union  forge,  situate  on  Swatara  creek,  with  a  contiguous  tract 
of  land,  to  Curtis  Orubb;  two  certain  houses  and  lots  of  land 
in  the  town  of  Lebanon  to  Bobert  Coleman;  Hopewell  foiges, 
with  certain  designated  tracts  of  land,  to  Burd  Grubb  and 
Henry  Bates  Orubb;  and  for  equaliiy  of  partition  they  awarded 
certain  sums  of  money  to  be  paid  among  the  parties,  and  then 
added  the  following:  ''And  we  do  further  report,  that  the  tract 
of  land  called  Bingham's  place,  at  Conewaga,  together  with  a 
small  tract  of  fifty  acres  of  land  adjoining  thereto,  and  also 
the  ore-banks  and  mine-hills  of  Cornwall  furnace,  do  still  re- 
main undivided,  to  be  held  by  the  said  Curtis  Grubb,  Bobert 
Coleman,  Burd  Orubb,  and  Henry  Bates  Grubb,  as  tenants  in 
common  according  to  their  respective  shares,  and  to  the  cov- 
enants and  articles  in  the  said  agreement  hereinafter  recited 
contained."  This  report  so  made  was  confirmed  in  the  courts 
of  common  pleas  of  Lancaster  and  Dauphin  counties  (then  in- 
cluding Lebanon),  on  the  day  of  November,  1787,  and  par- 
tition in  said  actions  was  fully  executed,  and  the  parties  entered 
upon  the  purparts  respectively  assigned  to  them,  which  they 
and  those  claiming  under  them  have  continued  to  hold  ever 
since. 

Thus  the  agreement  of  1787  became  the  judgment  of  a  court 
of  record.  These  tiUes  afterward,  by  sundiy  conveyances, 
united  in  Bobert  Coleman  and  Heniy  B.  Orubb,  who,  on  the 
thirtieth  of  November,  1802,  entered  into  an  agreement  for  the 
amicable  partition  of  Mount  Hope  furnace  and  Hopewell 
Forges;  but  "  the  ore-banks,**  said  the  agreement,  '<  shall  be 
excluded  from  said  partition,  and  shall  not  be  taken  into  con- 
sideration by  said  inquest."  By  this  partition,  Hopewell  forges 
and  two  thousand  three  hundred  and  eleven  and  one  half  acres 
of  land  were  allotted  to  Heniy  Bates  Orubb.  The  ore-banks 
and  mine-hills  continued  to  be  used  as  appurtenant  to  these 
properties. 

Bobert  Coleman  made  his  will  on  the  third  of  March,  1822, 
and  died  on  the  third  of  September,  1825.    He  devised  Corn- 
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wall  furnace,  Elizabeth  f oinace,  and  Hopewell  forge,  and  all  his 
right,  title,  and  interest  in  the  ore-banks  and  mine-hills,  to  his 
three  sons,  William,  James,  and  Edward. 

By  virtue  of  conveyances,  descents  cast,  and  actions  of  par- 
tition, Elizabeth  furnace  with  its  appurtenances  became  vested 
in  the  plaintiffs  below,  defendants  in  error  Robert  Coleman 
and  Oeorge  Dawson  Coleman;  Cornwall  furnace  with  its  ap- 
purtenances in  Bobert  W.  Coleman;  Colebrook  furnace  with 
its  appurtenances  in  William  Coleman;  and  Mount  Hope  fur- 
'  nace  with  its  appurtenances  in  Edward  B.  and  Clement  B. 
Grubb,  defendants  below  and  plaintiffs  in  error.  All  these 
establishments  continue  to  be  used  for  the  manufacture  of  iron. 

The  incorporeal  hereditament  reserved  in  the  deed  of  the 
ninth  of  May,  1786,  from  Peter  Grubb  to  Bobert  Coleman, 
became  vested  in  Henry  P.  Bobeson  and  Clement  Brooke,  and 
they  use  it  to  supply  Beading  furnace  with  ore. 

The  parties  before  us,  it  is  thus  seen,  derive  their  titles 
throtigh  that  judgment  in  partition  in  1787,  which  was  '*  ac- 
cording to  the  covenants  and  agreements"  of  the  thirtieth  of 
August,  1787.  The  covenant  of  1787  was  inwrought  into  the 
titles  of  the  parties  by  the  judgment  of  the  law,  whose  decree 
was,  that  the  partition  thus  made  should  remain  firm  and  stable 
forever.  That  decree  is  conclusive  until  reversed  or  set  aside. 
If  mistake  or  fraud  be  committed  in  making  up  a  record,  it  can 
neither  be  averred  nor  proved  in  a  collateral  proceeding,  nor  in 
an  action  founded  on  it.  The  record  must  be  received  as  abso- 
lute verity,  and  speak  for  itself.  If  wrong,  the  only  mode  of 
having  it  corrected  or  set  right  is  by  an  application  to  the  court 
where  the  judgment  was  had,  of  which  the  record  is  a  memoriaL 
In  no  other  manner  can  a  party  or  a  privy  to  the  judgment  be 
relieved,  as  I  apprehend,  in  any  case:  Morris  v.  OaJbraHh^  8 
Watts,  168;  Hoffman  v.  Coster,  2  Whart.  474. 

A  covenant  founded  in  sound  reason  and  experienced  neces- 
sities bound  the  parties  to  hold  the  mine-hills  together  for  the 
use  of  the  whole  estate.  A  decreS  of  a  court  of  justice  in  parti- 
tion recognized  and  incorporated  that  covenant.  As  between 
the  parties,  the  continuance  of  the  mine-hills  in  common  be- 
came a  consideration  for  submitting  to  the  partition  of  the  rest 
of  the  estate.  The  implied  warranty  which  attends  partition, 
attached  here,  and  if  now  all  that  was  done  is  to  be  overthrown 
as  to  the  mine-hills,  it  must  necessarily  destroy  the  whole  of 
tha^t  partition:  Feaiher  v.  Strohoecker.  3  Pen.  &  W.  606  [24  Am. 
Dec.  842]. 
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If  these  parties  are  not  to  hold  the  mine-hills  as  tenants  in 
common,  then  they  no  longer  hold  their  respective  parts  of  the 
rest  of  the  estate  as  tenants  in  severalty.  But  if  they  hold 
these  parts  in  severalty  by  virtue  of  a  record  unimpeachable 
collaterally,  then  by  the  same  record  they  are  to  hold  the  mine- 
hills  in  common.  That  record  is  as  sure  for  the  one  purpose 
as  the  other.  And  the  decree  fixed  the  mode  of  enjoyment  as 
well  as  the  tenancy  in  common.  Each  party  was  to  occupy  his 
appropriate  mine-hole.  Insurmountable  difficulties  being  found 
in  the  way  of  dividing  this  part  of  your  estate,  we  obviate  them 
by  decreeing  that  you  hold  it  in  common,  as  appurtenant  to 
each  of  your  estates  in  severalty,  and  that  you  use  each  his 
proper  mine-hole.  The  ore  taken  by  each  can  then  be  esti- 
mated, and  equity  will  compel  an  account  among  you  for  the 
adjustment  of  balances.  Such,  in  effect,  was  the  language 
which  the  decree  of  the  court  addressed  to  the  tenants  in  1787, 
and  has  ever  since  sounded  in  the  ears  of  their  successors. 
That  voice  is  as  potential  now  as  it  was  then,  and  these  parties 
are  as  much  bound  to  heed  it  as  their  ancestors  were,  for  it  is 
the  voice  of  the  law,  echoing  only  the  terms  of  the  covenant 
under  which  they  hold  their  estates. 

This  was  in  effect  partition  of  the  profits  of  the  mine-hills. 
The  soil  was  valueless.  The  ore  was  the  object  to  be  secured, 
and  this  was  indivisible  into  equal  parts.  The  law  did  not  en- 
able one  tenant  to  compel  a  sale,  and  there  was  the  outstanding 
easement  which  was  not  subject  to  partition.  What  cotdd  be 
done  in  such  circumstances,  except  that  which  was  done — ^make 
the  hills  an  appurtenant  of  each  several  property,  and  secure  to 
each  tenant  participation  in  the  products,  in  the  manner  their 
convenience  and  experience  had  suggested. 

Partition  thus  made  oif  the  usufruct  is  not  without  analogies 
and  direct  authority  in  law.  We  have  said  that  partition  at 
common  law  was  confined  to  coparceners,  but  inasmuch  as  the 
statute  of  81  Henry  YIII.  gave  partition  to  tenants  in  common 
in  **  like  manner  and  form  as  coparceners  by  the  common  law  of 
this  realm  have  been  and  are  compelled  to  do,"  principles  drawn 
from  the  law  of  partition  among  parceners  are  applicable  to  par- 
tition among  tenants  in  common.  Especially  is  this  the  case  in 
Pennsylvania,  where  our  statutes  of  inheritance  and  distribu- 
tion have  substituted  tenancy  in  common  for  the  English  co- 
parcenary. What,  then,  was  the  "  manner  and  form"  in  which 
parceners  had  partition  of  the  profits  of  impartible  estates? 

In  speaking  of  indivisible  inheritances,  Lord  Coke  asks.  What 
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shall  become  of  them  ?  He  first  answers  that  the  eldest  shall 
have  them,  and  others  shall  have  an  allowance  in  value  in  some 
other  of  the  inheritance. 

But  what  if  the  common  ancestor  left  no  other  inheritance  to 
give  anything  in  allowance?  It  is  answered  that  one  copar- 
cener shall  have  the  inheritance  for  a  time,  and  the  other  for  a 
like  time.  Or  in  case  of  a  piscary,  one  may  have  one  fish  and 
the  other  the  second  one;  or  the  one  may  have  the  first  draught 
and  the  second  the  second  draught.  If  it  be  a  park,  one  may 
have  the  first  beast,  and  the  second  the  second.  If  a  mill,  one 
to  have  it  for  a  time,  and  the  other  for  a  like  time;  or  the  one 
one  toll  dish,  and  the  other  the  second.  And  this,  he  adds» 
appears  to  be  the  ancient  law:  1  Thomas'  Co.  Lit.  537. 
And  says  Littleton:  *'  It  is  to  be  understood  that  partition  may 
be  made  in  divers  manners.  Modus  et  canveniio  vincimi  legem. 
Facto  (Uiquid  licUum  est,  quod  sine  pacto  non  admitiur," 

In  Allnath  on  Partition,  3-5  L.  L.,  it  is  laid  down,  that  there 
may  be  partition  in  effect,  and  so  as  to  give  to  each  parcener  a 
species  of  enjoyment  in  severalty,  without  any  division  of  the 
land. 

In  Salisbury  v.  Phillips,  1  Salk.  43,  Lord  Holt  said:  **  When 
the  thing  and  its  profits  are  the  same,  partition  of  the  profits  is 
partition  of  the  thing."  See  also  Warner  v.  Baynes,  2  Ajnb.  589; 
Baker  v.  TalboU,  6  T.  B.  Mon.  179. 

In  the  case  of  Conant  v.  Smith,  1  Aik.  67  [15  Am.  Dec.  669], 
in  which  an  ore-bed  similar  to  this  was  attempted  to  be  brought 
into  partition,  the  supreme  court  of  Vermont  denied  both  par- 
tition and  a  sale,  on  the  ground  that  neither  could  be  had  with- 
out injustice  to  the  parties,  and  suggested  that  a  court  of  equity 
had  the  power  to  regulate  the  enjoyment  of  the  property  be- 
tween the  owners  by  restricting  them  to  the  proportion  of  their 
respective  interests,  by  compelling  accounts  between  them,  and 
by  appointing  a  common  receiver  for  all  parties. 

That  our  courts  possess  the  equity  powers  here  referred  to 
can  not  be  doubted,  since  the  act  of  assembly  of  the  twenty- 
fifth  of  April,  1850,  Purdon,  the  twenty-fourth  and  twenty-fifth 
sections  'of  which  confer  upon  the  courts  of  common  pleas 
equity  jurisdiction  to  compel  accounts  between  tenants  in  com- 
mon of  '*  coal  or  iron-ore  mines  or  minerals." 

The  partition  thus  made  in  1787,  by  the  agreement  of  the  par- 
ties in  interest,  with  the  sanction  of  the  court  having  jurisdic- 
tion, and  in  accordance  with  law,  is  binding  on  the  successors 
in  the  title,  not. only  because  of  the  judgment  of  a  court  in 
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partition^  under  which  they  claim,  but  because  the  covenants  oi 
1787  were  real,  and  ran  with  the  land,  though  the  words  **  heirs 
and  assigns"  were  not  used.  See  Packeriham'a  Case,  cited  in 
Spencer's  Case,  5  Co.  16,  and  Mr.  Hare's  note  in  1  Smith's  Lead. 
Cas.  108;  2  Thomas'  Co.  Lit.  247-249.  Even  if  the  cov- 
enant did  not  so  run  with  the  land  as  to  give  a  right  of  action 
to  an  heir  or  alienee,  it  would  serve  to  rebut  this  action,  for  the 
law  is,  in  regard  to  the  implied  warranty  which  annexes  itself 
to  exchange  and  partition,  that  though  it  does  not  extend  to 
assignees,  yet  the  assignee  shall  rebut.  See  note  to  Co.  Lit. 
249.  Much  more  may  an  express,  covenant  be  set  up  by  a  privy 
in  estate  against  the  very  action  which  it  was  the  object  of  the 
covenant  to  exclude,  though  no  words  of  perpetuity  were  used. 

We  have  thus  demonstrated,  satisfactorily  at  least  to  our  own 
minds,  that  the  agreement  of  the  thirtieth  of  August,  1787,  and 
the  judicial  proceedings  had  pursuant  to  it,  constitute  an  in- 
superable bar  to  this  action.  It  follows  that  the  court  below 
were  in  error  in  rendering  judgment  for  (he  plaintiffs. 

Against  these  conclusions  it  is  urged  that  the  partition  of 
1787  left  the  mine-hills  a  tenancy  in  common,  and  that  parti- 
tion is  an  inseparable  incident  of  the  estate  of  tenants  in  com- 
mon, and  therefore  these  plaintiffs  should  not  be  estopped. 

But  it  must  be  apparent  that  this  action  is  nothing  more  than 
an  attempt  to  have  a  second  partition  of  that  which  has  already 
been  the  subject  of  partition. 

A  large  estate  held  in  common,  and  involving  various  and 
complicated  interests,  was  brought  into  severalty  by  reason  of 
the  exemption  of  the  hills  from  the  ordinary  course  of  partition. 
Partition  in  deed  was  virtually  made  of  them,  and  yet  the 
plaintiffs,  not  proposing  to  redivide  the  whole  estate,  would 
destroy  the  foundation  on  which  the  form^  partition  rests,  by 
subjecting  the  mine-hills  to  an  actual  division  or  sale.  This 
can  not  be  permitted.  Estates  in  common  are  undoubtedly 
meliorated  by  partition  into  severalty,  and  the  interests  of  so- 
ciety require  the  statutes  of  partition  to  be  liberally  construed. 

We  have  no  doubt  that  any  mineral  lands  held  in  common, 
whatever  the  peculiarities  of  their  structure,  are  subject  to  par- 
tition under  our  acta  of  assembly,  for  if  ux>on  inquest  it  is  found 
they  can  not  be  divided  without  prejudice  to  or  spoiling  the 
whole,  they  may  be  ordered  to  one  or  more  of  the  tenants  at  a 
valuation,  or  be  sold  and  the  price  divided.  But  neither  the 
letter  nor  the  policy  of  our  statutes  demands  partition  of  an 
estate  in  circumstances  such  as  attend  these  hills  of  ore.    The 
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incidental  right  which  the  plaintiffs  claim  is  gone,  was  suzren- 
dered  bj  those  under  whom  they  claim,  and  they  are  enjoying, 
in  the  severalty  of  their  estates,  the  consideration  of  that  sur- 
render. 

There  are  many  other  matters  suggested  in  the  able  and  elab- 
orate argument  of  this  cause  which  we  do  not  take  space  to  dis- 
cuss. Nor  do  we  notice  in  detail  the  errors  assigned  to  the 
opinion  of  the  court  below,  because  the  capital  error  into  which 
the  court  fell  was  in  sustaining  the  plaintiffs'  action. 

We  put  our  judgment  on  the  covenant  of  the  persons  under 
whom  the  parties  litigant  hold,  and  the  judicial  proceedings 
had  thereon,  and  we  refuse  any  further  partition  of  these  mine- 
hills,  because  as  yet  that  covenant  is  operative,  and  the  hills 
must  **  remain  together  and  undivided,  as  a  tenancy  in  com- 
mon." 

Judgment  reversed. 

Ths  PBnroiPAL  case  was  oitbd  in  Coleman  v.  OrtUfb,  23  F^  Si.  407,  m 
having  fully  dlMmased  the  difficulties  in  the  way  of  making  an  equal  parti- 
tion of  the  mine-hills,  and  the  motives  and  reasons  of  the  parties  for  agree- 
ing to  hold  them  undivided.  In  Brown  v.  Lutheran  Chnrch^  Id.  500,  it  was 
referred  to  as  a  striking  instance  of  a  case  in  which  a  court  will  deny  the  right 
to  a  partition.  In  BleweU  v.  Coleman,  40  Id.  50,  it  was  referred  to  as  having 
fully  discussed  the  title  to  the  mine-hills  and  the  peculiarities  of  their  geo- 
logical construction.  In  Coleman  v.  BleweU,  43  Id.  178,  it  was  referred  to  as 
a  case  in  which  the  court  had  given  effect  to  the  title  papers  according  to 
their  terms,  and  forbade  the  partition.  And  in  Funk  v.  Haideman^  53  Id. 
246,  it  was  referred  to  as  an  instance  of  an  impartible  estate. 


Railboad  Company  v.  Seinneb. 

(19  Pbuvstltaiixa  Staxb,  298.) 
Railboad  Compact  is  not  Liabli  to  Owkeb  or  Cattui  who  suffers 

them  to  go  upon  the  track  where  they  are  killed,  unless  the  damage  done 

is  gratuitous. 
Railroad  Compant  is  Pitbohaser,  in  Considsbation  or  Pitblio  Aooom- 

MODATiON  and  convenience,  of  the  exclusive  possession  of  the  ground 

paid  for  by  it,  and  of  a  license  to  use  the  greatest  attainable  rate  of  speed, 

with  which  neither  the  person  nor  the  property  of  another  may  interfere. 
Railboad  Company  is  not  Bound  to  Fekcb  its  Road,  in  Pennsylvania. 
Whkbb  thxbb  is  No  Evidbncb  or  Nkoliobnob  on  Pabt  or  Dktendant. 

it  is  error  to' submit  the  question  of  negligence  to  the  jury  as  a  debatslile 

matter. 
Whxthbb  Ownbr  or  Animal  Killed  on  Railboad  Knew  or  its  Dangbb 

or  not,  is  not  a  material  inquiry  in  an  action  against  the  company  for  ilr 
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Ebbob  to  the  oommon  pleas  of  Susqaebanna  coimiy.  Tres- 
pass on  the  case,  brought  by  Josiah  Skinner  against  the  New 
York  and  Erie  Bailroad  Company  for  killing  a  cow  of  the  plaint- 
iff while  upon  the  company's  track.  The  declaration  alleged 
that  the  occurrence  happened  through  the  negligence  of  the  en- 
^(ineer.    The  other  facts  are  stated  in  the  opinion. 

Richards,  for  the  plaintiffis  in  error. 

H.  Wrighi  and  BenUey,  for  the  defendant  in  error. 

By  Court,  Oibsoh,  J.  An  action  for  such  an  injury  as  is  laid 
in  this  declaration  is  founded  in  negligence,  of  which  there  was 
not  a  particle  of  proof  at  the  trial.  The  company  was  using  its 
chartered  privilege  in  the  usual  way,  and  its  act  was  lawful. 
Doubtless  case  may  be  maintained  for  negligence  in  conducting 
a  railway  train  as  well  as  in  conducting  any  other  vehicle,  as 
was  ruled  in  Bridge  v.  The  Oreat  Junction  Bailtoay,  3  Mee.  & 
W.  244;  but  what  is  such  negligence  has  not  been  entirely  de- 
termined. In  Aldridge  v.  The  Orand  Western  Railway ^  4  Scott 
N.  B.  156;  S.  C,  1  Dowl.  N.  S.  247,  an  action  was  maintained 
for  suffering  sparks  to  fly  from  the  engine  to  a  bean-stack;  and 
this  is  all  we  have  for  it  in  the  shape  of  decision.  No  doubt  a 
company  is  answerable  for  gratuitous  damage;  but  what  evi- 
dence was  there  of  such  damage  in  this  case  ?  Absolutely  none. 
The  testimony  is  consistent,  and  it  shows  that  the  train  was 
going  at  the  usual  speed;  that  it  was  within  three  hundred  feet 
of  the  spot  when  the  cow  jumped  suddenly  from  the  ditch  to 
the  track;  that  the  engine  was  instantly  reversed  and  the  sig- 
nal given  to  brake;  and  that  alacrity  could  do  no  more.  The 
retropulsive  power  at  the  disposal  of  the  engineer  was  applied  in 
vain.  Had  he  been  able  to  stop  the  train  in  time  to  save  the 
cow,  he  could  not  have  done  it  without  periling  the  passengers. 
Oranting,  what  one  of  the  witnesses  testified,  that  the  cow  might 
have  been  seen  at  the  distance  of  fifty  rods  by  the  wayside,  and 
granting  that  the  train  might  have  been  stopped  within  it,  yet 
the  engineer  was  not  bound  to  stop  it.  He  had  no  reason  to 
apprehend  that  she  would  leap  into  the  jaws  of  death,  or  that  it 
was  necessary  to  anticipate  her. 

But  high  above  this  stands  the  impregnable  position  that  a 
railway  company  is  a  purchaser,  in  consideration  of  public  ac- 
commodation and  convenience,  of  the  exclusive  possession  of 
the  ground  paid  for  to  the  proprietors  of  it,  and  of  a  license  to 
use  the  greatest  attainable  rate  of  speed,  with  which  neither  the 
person  nor  property  of  another  may  interfere.    The  company  on 


Digitized  by  VjOOQIC 


656  Railroad  Company  v.  Skinneb.  [Penn. 

the  one  hand^  and  the  people  of  the  vicinage  on  the  other,  at- 
tend respectiyelj  to  their  particular  concerns,  with  this  restric- 
tion of  their  acts,  that  no  needless  damage  be  done.  But  the 
conductor  of  a  train  is  not  bound  to  attend  to  the  uncertain 
movements  of  every  assemblage  of  those  loitering  or  roving  cat- 
tle by  which  our  railways  are  infested.  Any  ottier  rule  would 
put  a  stop  to  the  advantages  of  railway  traveling  altogether. 
And  for  what  deprive  the  country  of  one  of  the  best  improvements 
of  this  most  wonderful  age  ?  For  no  more  than  to  enable  a  few 
unpastured  cows  to  pick  up  a  scanty  subsistence  in  waste  fields 
and  lanes.  If  the  bullocks,  cows,  horses,  sheep,  or  swine  of 
the  neighborhood  were  allowed  to  block  the  way,  the  prohibi- 
tion of  intrusion  by  drovers  or  travelers  using  their  own  means 
of  conveyance  wotdd  be  of  little  use.  For  the  sake  of  the  com- 
pany and  the  passengers,  the  conductor  and  his  subordinates 
will  be  vigilant  to  remove  obstructions;  but  the  protection  of 
the  property  is  merely  incidental.  If  the  owner  of  it  do  not  at- 
tend to  it,  the  company's  servants,  having  their  own  business  to 
mind,  are  not  bound  to  do  so;  and  he  who  trusts  his  property 
to  the  chances  of  accident  is  bound  to  stand  the  hazard  of  the 
die.  Knight  v.  Meri,  6  Pa.  St.  472  [47  Am.  Dec.  478],  is  to  the 
point.  In  that  case  the  intrusion  was  on  woodland;  in  this  it 
was  on  the  exclusive  possession  of  ground  paid  for  as  an  incor^ 
poreal  hereditament. 

So  far  we  have  treated  the  case  as  if  the  plaintiff's  skirts  were 
clear,  but  they  are  not.  By  the  common  law  of  England,  an 
owner  of  cattle  is  bound  to  keep  them  in  an  inclosure  or  in  cus- 
tody, at  his  peril,  for  every  entry  by  them  on  another's  posses- 
sion is  a  trespass:  by  the  common  law  of  Pennsylvania,  he  may 
let  them  go  at  large  without  incurring  liability  for  an  entry  by 
them  on  woodland  or  a  waste  field.  To  entertain  an  action  for 
an  inappreciable  injury  wotdd  encourage  vexatious  and  unprofit- 
able litigation,  and  be  contrary  to  the  maxim  de  minimis^  which 
is  pecidiarly  appropriate  to  the  circumstances  of  the  people  here. 
But  if  such  an  intrusion  would  occasion  substantial  damage,  the 
English  rule  would  be  applicable  to  it,  on  the  principle  that  the 
owner  of  a  bull  which  has  gored  another's  ox  must  pay  for  it.  Is 
not  the  intrusion  of  an  animal  on  a  railway,  which  has  a  direct 
tendency  to  throw  a  train  off  the  track  and  endanger  life  and 
member,  an  injury  to  the  persons  involved  in  the  risk?  It  is 
conceded  that  an  American  company  is  not  bound  to  fence  its 
railway  as  an  American  farmer  is  bound  to  fence  his  fields;  and 
this  shows  that  persons  who  suffer  their  cattle  to  go  upon  it 
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do  80  on  their  own  responsibiliijr.  Eyerj  English  xailwaj  is 
fenced — ^not  to  protect  it  from  cattle,  for  none  are  at  large — ^but 
to  prevent  detriment  or  detention  from  other  causes.  In  a 
country  so  new  and  so  sparse  as  ours,  of  which  the  tninks  of 
the  principal  railways  are  more  extensive  than  the  island  of 
Great  Britain,  the  cost  of  fencing  them  would  be  greater  than 
could  be  borne.  The  rights  and  responsibilities  of  a  people  are 
shaped  by  the  circumstances  of  their  condition.  If  they  will 
have  railways,  they  must  be  content  to  have  them  in  the  only 
way  they  are  practicable;  and  the  English  rule  must  be  appli- 
cable to  them.  If  an  owner  suffer  his  cattle  to  be  at  large,  it 
must  be  at  the  risk  of  losing  them  or  paying  for  their  trans- 
gressions. The  very  act  of  turning  them  loose  is  negligence,  as 
regards  any  one  but  an  owner  of  a  forest  or  a  waste  field;  and 
the  owner  of  them  is  consequently  responsible  to  every  one  else. 
That  he  is  not  answerable  for  them  to  a  railway  company  crim- 
inally, like  a  caitiff  who  has  laid  a  log  or  a  bar  across  the  track, 
is  because  mischief  was  not  intended  by  him.  But  no  pru- 
dent man  in  his  predicament  would  be  the  first  to  make  a  stir 
about  it. 

The  charge  was  accurate  in  its  outline,  but  not  in  its  details. 
As  has  already  been  said,  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant;  yet  the  existence  of  it  was  left  to 
the  jury  as  a  debatable  matter.  In  another  part,  he  even  took 
the  fact  for  granted.  **  The  simple  fact,"  he  said,  ''  of  permit- 
ting, for  a  limited  time,  the  cow  to  wander  on  the  railroad  would 
not  of  itself  be  such  negligence  as  to  excuse  all  negligence  on 
the  part  of  the  defendant."  Had  there  been  evidence  to  raise 
the  point,  the  direction  might  have  been  well  enough;  but  the 
application  of  the  principle  in  the  particular  instance  was  wrong. 
In  Sills  V.  Brown,  9  Car.  &  P.  605,  it  was  ruled  that  in  cases  of 
accident  with  carriages  or  ships,  mutual  negligence,  if  contribu- 
tive  to  the  injury,  bars  an  action  for  it — a  principle  enforced  by 
this  court  in  Simpson  v.  Band,  6  Whart.  311  [36  Am.  Dec.  231]. 
But  it  was  erroneous  to  predicate  it  of  a  case  in  which  the  negli- 
gence was  all  on  the  side  of  the  plaintiff.  He  further  charged, 
that  "  if  the  plaintiff  knew  his  cow  was  wandering  on  the  rail- 
road, it  was  his  duty  to  drive  her  therefrom.  He  had  no  right 
to  suffix  her  to  be  there;  and  if  he  suffered  it,  knowing  her  to 
be  there,  he  was  guilty  of  such  negligence  as  would  prevent  his 
recovery.  But  if  his  cow  casually  wanders  away,  ordinary  care 
being  used  to  restrain  her,  the  simple  fact  of  her  being  on  the 
track  would  not  excuse  the  defendant's  negligence."    Now  the 
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Tnafcing  of  this  gratoitotis  imputation  of  n^ligence  and  igno- 
rance of  the  cow's  whereabout  turning  points  of  the  cause  is 
the  root  of  the  error.  As  loss  of  the  property  is  not  a  penalty 
for  the  owner's  supineness  in  the  care  of  it,  of  what  account  is 
his  ignorance  of  its  jeopardy  ?  The  irresponsibility  of  a  railway 
company  for  all  but  negligence  or  wanton  injury  is  a  necessity 
of  its  creation.  A  train  must  make  the  time  necessary  to  fulfill 
its  engagements  with  the  post-office  and  the  passengers;  and  it 
must  be  allowed  to  fulfill  them  at  the  sacrifice  of  secondary  in- 
terests put  in  its  way;  else  it  could  not  fulfill  them  at  all.  The 
maxim  of  saltus  populi  would  be  inverted;  and  the  paramount 
afiairs  of  the  public  would  be  postponed  to  the  petty  concerns 
of  individuals.  Every  obstruction  of  a  railway  is  unlawful, 
mischievous,  and  abatable  at  the  cost  of  the  author  or  owner 
of  it,  without  regard  to  his  ignorance  or  intention.  It  may  seem 
cruel  to  make  a  dumb  brute  suffer  for  the  fault  of  its  owner;  but 
it  must  be  remembered  that  the  lives  of  human  beings  are  not 
to  be  weighed  in  the  same  scales  with  the  lives  of  a  former's  or 
a  grazier's  stock;  and  that  their  preservation  is  not  to  be  left  to 
the  care  which  a  man  takes  of  his  uncared-for  cattle.  Allowing 
them  to  prowl  for  their  food,  he  may  not  wash  his  hands  of  the 
consequences  of  it.  In  a  country  so  obnoxious  to  the  charge  of 
indifference  to  human  safety,  it  is  a  high  and  holy  charge  of  the 
courts  to  hold  to  their  duty,  not  only  those  to  whom  it  is  im- 
mediately committed,  but  idao  those  by  whose  defaults  it  may 
be  remotely  endangered;  and  to  hold  them  hard.  We  are  of 
opinion  that  an  owner  of  cattle  killed  or  injured  on  a  railway 
has  no  recourse  to  the  company  or  its  servants;  and  that  he  is 
liable  for  damage  done  by  them  to  the  company  or  the  pas- 
sengers. 
Judgment  reversed. 

CoNTBiBUTOBT  Nbouoenob  ov  PiJUQrTnrF,  BiFBcr  owi  See  RMnton  v. 
Cmit^  54  Am.  Dec  67,  note  7i,  where  other  oaaes  are  collected;  Munger  v. 
T<mawanda  R,  R.  Co.,  63  Id.  384,  note  387. 

Law  Imputss  Negliosncb  to  Owkbb  or  Cattlb  that  escape  from  in- 
doenre  and  go  upon  railroad  track,  where  they  are  run  over:  Mtmger  ▼. 
Tonawanda  R,  R,  Co.,  63  Am.  Dec.  384,  note  387,  where  nnmeroas  cases  are 
collected.  If  cattle  are  snffered  to  run  at  large,  and  are  injured  or  killed  on 
the  track  of  a  railroad  company,  without  wantonness  or  gross  negligence,  the 
owner  has  no  recourse  against  the  company  or  its  servants:  North  Pa,  R  R, 
Co,  V.  Rehman,  49  Pa.  St.  105;  Mayjuurd  v.  Boston  A  Me,  R,  R,,  115  Mass. 
400,  both  citing  the  principal  case. 

To  Sustain  Action  against  Railroa&  Compant  fob  Killino  Cattlb, 
the  plaintiff  must  prove  negligence  on  the  part  of  the  oompany,  and  the  absenee 
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of  oontnbntory  negligence  on  his  part:  Perhma  y%  EcuUm  R,  R.  Co,  amd 
Boston  4c  Me,  R.  R.  Co.,  50  Am.  Bee.  589,  note  591;  Tonawanda  R.  R.  Co. 
V.  Munger,  49  Id.  239,  note  261,  where  the  subject  is  fully  discussed. 

Thx  pbinoipal  oasb  is  cited  in  the  foUowing  cases  in  support  of  these 
propositions:  In  Powell  y.  Penntylvania  R,  R.  Co,,  32  Pa.  St  416,  the  courta 
accept  no  ezcnse  from  the  party  who  obstructs  the  track  or  interferes  with 
the  transportation  of  the  company;  in  Philadelphia  A  R,  R,  R,  Co,  v.  Hum' 
meU,  44  Id.  378,  the  conductor  of  a  train  is  not  bound  to  attend  to  the  un- 
certain movements  of  cattle  on  the  railroad  track;  in  Philadelphia  ds  R,  R. 
R,  Co,  V.  Spearen,  47  Id.  403,  railroad  companies  have  a  right  to  the  lawful 
use  of  their  roads  without  let  or  hindetunoe  of  those  who  have  no  right  to  in- 
terrupt or  molest  their  enjoyment;  in  DraJoe  v.  PkUadeiphia  4t  E,  R,  R,  Co,^ 
51  Id.  241;  and  in  Penmylvania  R.  R,  Co.  y.  Riblei,  66  Id.  166,  a  raikoad 
company  is  not,  unless  required  by  its  charter,  compelled  to  fence  its  track. 

Thb  psingipal  oasb  is  DiariNOUisHXD  in  Sullivan  v.  Philadelpiia  4t  R, 
i2.i?.  Co.,  30  Pa.  St.  240. 


Cabson  &  MoKkight  v.  Bazlue. 

[19  PB»mx.TAiiXA.  Stazb,  876.] 

Whxbb  Qooss  abb  Sold  on  iNSPBonoN,  thbbb  is  No  Standabd  but 
Idbktitt,  and  no  warranty  implied  other  than  that  the  identical  goods 
sold,  and  no  others,  shall  be  deliyered.  The  name  given  to  thein  in  the 
bill  of  parcels  is  then  immaterial,  for  faith  was  placed,  not  in  the  name, 
but  in  the  quality  and  kind  discovered  on  the  inspection;  but  if  there 
be  frandnlent  concealment  or  misrepresentation,  the  case  is  different. 

Ebbob  to  the  district  court  of  Allegheny  county.  Action  on 
the  case  for  alleged  deceit  or  breach  of  warranty  in  the  sale  of 
forty-siz  bairels  of  lard  grease.  The  facts  are  stated  in  the 
opinion. 

Shinn,  for  the  plaintiffs  in  error. 

Jones  and  McCandlesa,  for  the  defendant  in  error. 

By  Court,  Lowbib,  3.  It  is  not  easy  to  describe  this  case  in 
a  few  words,  because  of  some  uncommon  features  which  it  pre- 
sents. We  have  an  idea  of  its  character  when  we  leam  that 
Baillie  bought  of  Carson  &  McKnight  forty-six  barrels  of  lard 
grease,  and  being  disappointed  in  his  expectations  as  to  its  qual- 
ity, he  sued  Carson  &  McEnight  for  damages,  for  the  deceit 
practiced  on  him,  and  for  not  deliTcring  the  article  bargained 
for. 

We  are  not  called  upon  to  criticise  the  Tery  peculiar  and  anom- 
alous declaration  filed  in  the  cause,  as  it  will  not  require  much 
attention  to  the  rules  of  pleading  to  cure  its  imperfections  be- 
fore another  trial.     Certainlj  the  principal  declaration  claims 
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ex  dMcU>t  and  the  oonnt  added  on  the  trial  excofnirachi^  and  thia 
miqoinder  wonld  have  been  a  sufficient  caxise  of  reversal  if  the 
attention  of  the  court  below  had  been  properly  called  to  it  by  a 
specific  objection  or  by  a  demurrer. 

The  principal  question  is  on  the  merits  of  the  cause.  There 
was  evidence  that  the  buyer  examined  the  article  called  lard 
grease  before  he  bought  it;  that  an  inspection  of  the  whole  lot 
was  offered  to  him,  and  that  after  examining  four  or  five  barrels 
in  the  usual  way,  he  declared  himself  satisfied,  and  received  abill 
of  sale  in  which  the  article  was  called  lard  grease.  On  the  other 
hand,  there  was  evidence  that  a  large  part  of  the  article  delivered 
was  of  a  very  inferior  quality;  some  of  it  not  being  lard  grease, 
but  a  mixture  of  grease  and  potash. 

On  such  evidence,  the  learned  judge  charged  the  jury  that 
their  proper  inqury  was,  whether  or  not  the  article  delivered 
was  lard  grease;  and  if  not,  then  it  did  not  correspond  in 
specie  with  the  article  described  in  the  bill  of  sale,  and  the  plaint- 
iff was  entitled  to  recover.  It  will  be  observed  that  this  in- 
struction excludes  all  question  of  fraud,  sets  aside  the  evidence 
that  the  bargain  was  made  on  a  view  of  the  article,  assumes  that 
the  bill  of  sale  is  the  only  evidence  of  the  contract,  and  that  the 
name  lard  grease  given  therein  amounts  to  a  warranty  of  the 
character  of  the  article.  Our  decisions,  Borrekins  v.  Bevan^  3 
Rawle,  28  [23  Am.  Dec.  85];  Jennings  v.  Orati,  Id.  168  [23  Am. 
Dec.  Ill];  Fraley  v.  Bispham,  10  Pa.  St.  320  [51  Am.  Dec.  486], 
declare  that  on  a  sale  of  goods  by  sample,  or  by  a  description 
in  a  bill  of  parcels,  there  is  an  implied  warranty  that  the  article 
corresponds  in  kind  with  the  sample  in  the  one  case,  and  with 
the  bill  of  parcels  in  the  other.  But  notwithstanding  some 
unguarded  observations  to  be  found  in  the  books,  it  certainly 
was  never  intended  to  be  decided  that  in  case  of  sale  by  sample, 
or  on  an  inspection  of  the  article  itself,  a  warranty  may  be  im- 
plied from  the  bill  of  parcels.  This  would  be  equivalent  to 
declaring  the  bill  to  be  the  only  evidence  of  the  contract,  a 
proposition  that  was  never  thought  of;  and  all  the  cases  on  im- 
plied warranty  show  that  no  such  decision  was  ever  intended. 

When  a  sale  is  by  sample,  then  the  sample,  and  not  the  name 
given  in  the  bill  of  sale,  is  the  standard  by  which  the  article  is 
to  be  tested,  because  the  purchase  is  made  on  the  faith  of  the 
correspondence  between  the  sample  and  the  goods  sold.  Where 
goods  are  sold  on  inspection,  there  is  no  standard  but  identity, 
and  no  warranty  implied  other  than  that  the  identical  goods 
sold,,  and  no  others,  shall  be  delivered. 
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The  name  given  to  ihem  in  the  bill  is  then  immaterial^  because 
fidth  was  placed,  not  in  the  name,  but  in  the  quality  and  kind 
discovered  on  inspection.  If  there  be  foaudulent  concealment 
or  misrepresentation,  the  case  is  altered,  and  for  this  the  parfy 
has  his  remedy  on  other  principles. 

In  this  case  there  was  no  pretense  of  a  sale  by  sample,  and 
there  was  no  evidence  tending  to  show  a  want  of  correspond- 
ence between  a  sample  and  tiie  goods  delivered.  We  do  not 
see  how  it  was  possible  for  the  plaintiff  to  recoyer  on  the 
ground  that  he  did  not  get  the  very  article  that  he  bought,  for 
there  was  no  evidence  to  sustain  such  a  position.  We  do  not 
see  how  he  could  recover  on  the  ground  of  deceit,  for  we  dis- 
cover no  evidence  of  fraudulent  concealment  or  misrepresenta- 
tion.  And  he  can  not  recover  on  the  footing  of  the  name  given 
in  the  bill  of  sale,  while  it  appears  evident  that  he  bought  on 
the  faith  of  his  own  inspection,  and  not  on  faith  in  the  name  by 
which  the  article  Tyas  called.  It  would  be  rather  a  bold  pre- 
sumption to  suppose  that  a  lard-oil  manufacturer  would  not 
know  the  article  of  lard  grease  on  inspection  better  than  a  gro- 
cer or  commission  merchant,  or  that  an  article  so  various  in  its 
quality  should  be  purchased  by  its  name,  when  an  inspection  was 
had  or  might  have  been. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Wabravtt  in  Sals  of  Qoods:  See  OeUp  v.  Rountree^  54  Am.  Deo.  138, 
note  146,  where  other  omob  are  oolleotecL  There  is  no  implied  warranty  of 
quality  in  the  ordinary  caae  of  a  aale  on  inspection:  Lord  v.  Cfraw,  39  Pa.  St. 
81,  citing  the  principi4  caae.  To  avoid  a  sale,  there  mnat  have  been  artifice 
intended  and  fitted  to  deoeive:  Smith  v.  SnUUk^  21  Id.  372,  citing  the  princi- 
pal caae.  To  avoid  a  sale  on  the  ground  of  the  quality  being  bad,  a  warranty 
mn»t  be  shown:  Heilbruner  v.  WayU,  51  Id.  281,  citing  the  principal  case. 


Babolay  v.  Weaver. 

[19  PmSllLTAKlA  Staxb,  806.] 

HoLDKB  OF  Nbootiable  Notk  MAT  Provb  bv  Oral  Tbstimont  that  at 
the  time  of  the  indorsement  thereof  it  was  agreed  by  the  maker,  in- 
dorser,  and  holder  that  the  indorser  should  be  absolutely  bound  for  the 
payment  of  it,  without  the  usual  demand  and  notice. 

IinWBSElfENT  OF  NiOOTIABLB  PaFEK  IS  NOT  BbOARDBD  AS  WRITTEN  CON* 

TRACT  to  pay  on  condition  that  the  usual  demand  be  made  and  notice 
given.  The  most  that  can  be  said  is,  that  from  it  there  is  implied  a  con* 
tract  to  pay  on  condition  of  the  usual  demand  and  notice;  but  this  im- 
plication is  liable  to  be  changed  on  the  appearance  of  circumstances  in- 
coosistent  with  it,  whether  those  circnmstancea  be  shown  orally  or  ia 
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writing.  The  duty  of  demand  and  notioe,  in  ordor  to  hold,  an  indoner, 
is  not  a  part  of  the  contract,  bat  a  step  in  the  legal  rancdj,  that  maj 
be  waived  at  any  time  by  the  indoraer. 
Pbovisions  or  Act  or  April  5,  1849,  in  Bxtebingb  to  Notiob  to  partiea 
to  promissory  notes,  do  not  apply  to  notes  due  before  the  passage  of  the 
act 

Ebbob  to  the  district  court  of  Allegheny  county.  Action  on 
the  case  brought  by  Elizabeth  Barclay  against  Jacob  Weaver, 
jun.,  as  the  indorser  of  a  promissoiy  note,  as  follows: 

"  $1,000.  PtrrsBUBOH,  January  21, 1848. 

*'  Six  months  after  date,  I  promise  to  pay  to  the  order  of 
Jacob  Weaver  one  thousand  dollars,  with  interest  from  date, 
without  defalcation,  value  received.  B.  Weavbb. 

''  Indorsed:  Jaoob  Weavbb,  jun. 
*'  H.  A.  Weavbb/' 

Testimony  on  the  part  of  the  plaintiff  showed  that  the  money 
loaned  was  applied  to  relieve  Jacob  Weaver  of  that  amount  of 
liabilities  as  indorser  on  other  notes  of  B.  Weaver.  Jacob 
Weaver  wished  the  note  to  be  drawn  for  twelve  months,  inas- 
much as  he  would  have  to  pay  it,  and  he  would  incur  no  liabil- 
ities that  would  fall  due  within  that  time.  He  agreed  to  indorse 
provided  the  money  should  not  be  called  in  at  the  expiration  of 
the  six  months.  In  accordance  with  this  agreement,  the  pay- 
ment of  the  note  was  not  required.  When  he  was  called  on  to 
renew  the  obligation  as  indorser,  in  May,  1848,  he  said  that  h6 
would  have  to  pay  it,  and  that  if  the  money  were  not  called  in 
when  it  became  due,  he  would  again  indorse.  This  proposi-* 
tion  was  acceded  to,  and  he  again  became  indorser.  When 
called  on  in  August,  he  refused  to  renew  the  obligation.  No 
proof  was  made  of  presentation,  demand,  and  notice,  when  the 
note  fell  due.  The  seventh  and  eighth  sections  of  the  act  of 
April  5, 1849,  which  the  court  below  decided  not  to  be  applicable 
to  notes  due  before  the  passage  of  the  act,  and  which  decision 
is  held  by  the  supreme  court  to  be  correct,  is  in  these  words: 
"  Sec.  7.  From  and  after  the  passage  of  this  act,  in  all  cases 
where  suit  is  brought  in  any  of  the  courts  of  this  common- 
wealth, upon  or  for  the  recovery  of  the  amount  due  on  any 
promissory  note,  post-note,  note  of  hand,  due-bill,  bill  of  ex- 
change, draft,  order,  check,  or  other  instrument  of  writing  in  the 
nature  thereof,  no  plea  shall  bo  available,  and  no  defense  shall 
be  made  or  taken  by  the  defendant  for  want  of  proper  and  timely 
demand  of  payment  and  acceptance,  or  proper  and  timely  protest 
and  notice  of  non-acceptance  or   non-payment  of  the  same, 
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€Lnle88  the  xespectiTe  places  where  each  demand  is  to  be  made, 
and  where  each  notice  is  to  be  served  and  given,  or  the  names 
and  residences  or  places  of  business  of  the  respective  parlies 
thereto,  shall  be  l^bly  and  distinctly  set  forth  thereon. 
Sec.  8.  When  such  places  of  demand  and  notice,  or  such  names, 
residences,  or  places  of  business,  are  omitted  to  be  set  forth,  de- 
mand of  acceptance,  as  well  as  protest  for  and  notice  of  non- 
acceptance,  may  be  made  or  given  at  any  time  before  the  matu- 
rity of  such  instruments  as  require  acceptance  and  demand  of 
payment  as  well  as  protest  for  and  notice  of  non-payment  of 
the  same,  at  any  time  after  the  maturity  thereof,  and  before  suit 
is  brought  thereon." 

Shaler  and  Stanton,  for  the  plaintiff  in  error. 

By  Court,  Lowbie,  J.  I  decided  this  cause  while  I  was  judge 
of  the  court  below,  and  I  am  now  instructed  to  say  that  my  de- 
cision on  the  second  point  was  right,  and  for  sufficient  reasons. 
But  on  the  first  point  I  am  convicted  and  convinced  of  error. 

That  point  presents  the  question,  May  a  party  prove,  by  oral 
testimony,  that,  at  the  time  of  the  indorsement  of  a  promissoiy 
note,  it  was  agreed  that  the  indorser  should  be  absolutely  bound 
for  the  payment  of  it,  without  the  usual  demand  and  notice? 
This  was  answered  in  the  negative  in  th^  court  below,  on  the 
principle  that  oral  testimony  can  not  be  heard  to  vaiy  the  terms 
of  a  written  contract. 

The  error  consists  in  the  assumption  that  the  law  regards  an 
indorsement  as  a  written  contract  to  pay  on  condition  that  the 
usual  detnand  be  made  and  notice  given. 

It  is  not  so.  For  where  the  indorser  is  himself  the  real 
debtor,  as  in  the  case  of  accommodation  notes  and  bills;  or  has 
taken  an  assignment  of  all  the  property  of  the  maker  as  security 
for  his  indorsement;  or  where  he  can  have  no  remedy  against 
the  makers;  or  in  the  case  of  the  drawer  of  a  bill  of  exchange, 
where  the  drawee  is,  and  during  the  currency  of  the  bill  con- 
tinues to  be,  without  funds  of  the  drawer;  and  in  many  other 
such  cases,  demand  and  notice  are  not  necessary;  and  these  cir- 
cumstances may  be  proved  by  parol  testimony.  The  reason  is, 
that  in  such  cases  demand  and  notice  can  be  of  no  use,  and 
therefore  the  law  does  not  require  them. 

The  most,  therefore,  that  can  be  said  of  an  indorsement  of 
negotiable  paper  is,  that  from  it  there  is  implied  a  contract  to 
pay,  on  condition  of  the  usual  demand  and  notice;  and  that  this 
implication  is  liable  to  be  changed  on  the  appearance  of  ciroum* 
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Btanoes  inooiudsteiit  with  it»  whether  ihoee  omnunstanoes  be 
shown  oxally  or  in  writing. 

Bat  it  may  well  be  questioned  whether  the  condition  of  de- 
mand and  notice,  is  tmlj  part  of  the  contract,  or  only  a  step  in 
the  legal  remedy  upon  it. 

If  it  is  part  of  the  contract,  how  can  it  be  effectually  dispensed 
with  without  a  new  contract  for  a  sufficient  consideration, 
especially  after  the  maturity  of  the  note?  Yet  there  are  decis- 
ions without  number  that  a  waiver  of  it  during  the  currency  or 
after  the  maturity  of  the  note  will  save  from  the  consequences 
of  its  omission.  This  could  not  be  if  it  was  a  condition  of  the 
contract,  for  then  the  omission  of  it  would  discharge  the  in- 
dorser  both  morally  and  legally ;  and  no  new.promise  afterwards, 
even  with  full  knowledge  of  ihe  facts,  could  be  of  any  validity. 

If,  however,  an  indorsement  without  other  circumstances  be 
regarded  as  an  implied  contract  to  pay,  provided  the  holder  xise 
such  diligence  that  the  indorser  lose  nothing  by  his  negligence 
or  indulgence,  then  it  accords  with  all  these  decisions.  Then 
the  law,  and  not  the  contract,  declares  the  usual  demand  and 
notice  to  be  in  all  cases  conclusive,  and  in  some  cases  necessary, 
evidence  of  such  diligence.  The  law  imposes  no  vain  duties, 
and  its  general  rules  are  subjected  to  exceptions  in  order  to  dis- 
pense with  them;  but  it  does  not  thus  deal  with  contract  duties. 
It  is  therefore  perfectly  consistent  in  declaring  that  an  indorser 
is  bound  by  a  new  promise,  after  he  knows  of  the  omission  of 
demand  and  notice,  for  this  is  an  admission  that  he  was  not 
entitled  to  it,  or  has  not  suffered  for  want  of  it.  It  declares 
demand  and  notice  necessary,  in  some  cases,  to  save  the  indorser 
from  loss^  and  it  declares  that  his  own  admission  may  be  substi- 
tuted for  them. 

It  seems,  therefore,  that  the  duty  of  demand  and  notice,  in 
order  to  hold  an  indorser,  is  not  a  part  of  the  contract,  but  a 
step  in  the  legal  remedy,  that  may  be  waived  at  any  time,  in  ac- 
cordance with  the  maxim,  QwUibet  potest  renunciare  juri  pro  9e 
ivirodxicto.  And  certainly  an  indorsement  is  not  regarded  as  a 
written  contract  so  far  as  to  prevent  oral  proof  that  its  terms 
differ  from  the  ordinary  contract  of  indorsement. 

The  first  reserved  point  ought,  therefore,  to  have  been  decided 
in  favor  of  the  plaintiff,  and  this  would  have  entitled  her  to 
judgment  on  the  verdict. 

JrrDOMEirr. — This  cause  came  on  for  hearing  on  a  writ  of  error 
to  the  district  court  of  Allegheny  county,  and  was  argued  by 
counsel.    And  now,  in  consideration  thereof,  it  is  considered. 
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adjudged^  and  decreed  that  the  judgment  of  the  said  court  be 
reversed,  and  that  judgment  be  entered  on  the  Terdict  in  favor 
of  the  plaintifTbeloWy  with  interest  from  the  date  of  the  verdict, 
and  with  costs.  And  it  is  further  ordered  that  the  record  be 
remitted  to  the  said  district  coort,  with  directions  to  carry  this 
judgment  into  execution. 

Waivxb  of  Right  to  DxiLun>  akd  NoncB  oir  Pabt  oj  ImwBSSK  mat  bi 
Pbovkd  by  Pabol  Tssmioinr.  The  doctrine  that  it  may  be  proved  by  parol 
testimony  that  the  indorser  of  a  promissory  note,  at  the  time  of  the  indorse- 
ment, agreed  to  be  absolutely  boond  to  the  payment  of  it,  withoot  the  usual 
demand  and  notice,  is  sustained  by  the  great  weight  of  authority  in  this 
country:  Story  on  Prom.  Notes,  sec  148;  1  Parsons  on  Notes  and  Bills,  584; 
1  Daniel  on  Keg.  Inst.,  sec  719  a;  2  Id.,  sec  1093;  Edwards  on  Bills  and  Notes, 
635;  FuOer  v.  McDonald,  23  Am.  Dec  499,  note  504;  Hibbard  v.  BusaeO,  41 
Id.  733;  Sanborn  v.  Southard,  43  Id.  288;  Hazard  v.  White,  26  Ark.  155; 
Farmers*  Bank  v.  Waplee,  4  Harr.  (DeL)  429;  F\ree  v.  Kierstead,  16  Ind.  91 ;  Pol^ 
lard  V.  Bowen,  67  Id.  232;  Sehmied  v.  Frank,  86  Id.  250;  Cheshire  v.  Taylor, 
29  Iowa,  492;  WaU  v.  Bry,  1  La.  Ann.  312;  Boyd  v.  Cleveland,  4  Pick.  525; 
Central  Bank  ▼.  Davis,  19  Id.  373,  375;  Lane  v.  Steward,  20  Mc  98;  WIdtney 
V.  Abbott,  5  N.  n.  378;  Edwards  v.  Tandj/,  36  Id.  540;  Sheldon  v.  Morton, 
43  N.  Y.  93;  S.  C,  3  Am.  Bep.  669;  Dye  v.  SeoU,  35  Ohio  St.  194;  S.  C,  35 
Am.  Rep.  604;  Struthers  v.  Blake^  30  Pa.  St  139;  Sherer  v.  East(m  Bank,  33 
Id.  1S4;  TaylcT  v.  French,  2  Lea,  257;  Power  v.  Mitchell,  7  Wis.  161;  Union 
Bank  v.  IJyde,  6  Wheat  572;  contra:  Piscataqvui  Exchange  Bank  v.  Carter, 
51  Am.  Dec  217;  Rodney  v.  WiUon,  67  Mo.  123;  Beder  v.  Frost,  70  Id.  185. 
Doubts  have  been  entertained  on  this  point,  but  they  have  been  mostly 
resolved  in  favor  of  the  admissibility  of  t^e  parol  testimony,  as  will  be  seen 
from  the  extracts  following:  "Sometimes  thq  indorsement  contains  a  written 
agreement  to  dispense  with  any  demand  upon  the  maker,  or  with  notice  of 
the  dishonor,  if  the  note  is  not  duly  paid.  In  such  cases  the  indorser  will  be 
liable  thereon,  not  only  to  his  immediate  Indorsee,  but  to  every  subsequent 
holder;  for  the  language  will  be  construed  to  import  an  absolute  dispensa- 
tion with  the  ordinary  conditions  of  an  indorsement.  And  this  proceeds 
upon  the  just  maxim,  QmUbet  potest  renuneiare  juri  pro  se  introdvcto.  But 
where  the  agreement  is  not  on  the  face  of  the  indorsement,  but  is  merely  oral 
between  the  indorser  and  his  immediate  indorsee,  the  effect  would  seem  to  be 
limited  to  the  immediate  parties;  and  even  here  doubts  have  been  entertained 
whether  the  evidence  is  admissible  between  them,  since  it  has  beeu  thought 
CO  vary  and  control  the  ordinary  obligations  of  an  indorsement.  These  doubts 
have,  however,  been  overcome  in  America;  and  the  doctrine  is  established 
that  such  evidence  is  admissible:'*  Story  on  Prom.  Notes,  sec  148.  Parsons 
says:  "There  has  been  some  conflict  on  the  point  whether  a  parol  promise 
to  pay  the  note,  made  at  the  time  of  indorsing,  or  a  parol  agreement  between 
the  parties  that  payment  should  not  be  demanded  until  after  maturity,  is 
admissible  to  prove  a  waiver  of  demand  and  notice.  Some  of  the  earlier 
cases  deny  its  admissibility,  on  the  ground  that  the  indorsement  is  a  written 
contract  that  regular  demand  shall  be  made  and  notice  given,  which  can  not 
be  waived  by  a  contemporaneous  parol  agreement.  But  we  do  not  think  this 
so  De  law,  and  are  of  opinion  that  the  evidence  may  be  introduced,  because 
*iha  contract  is  not  that  demand  shall  be  made  and  notice  given,  but  that  due 
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diligcnoe  ■hall  be  used;  and  evidence  is  admlMible  to  prove  tiial  audi  dili* 
genoe  haa  been  need:"  1  Panooa  on  Notes  and  BiUa,  584. 

Daniel  saya:  '*  It  ia  oonoeded  on  all  sidea  that  a  yerbal  waiver  ia  as  effect- 
ual as  a  written  one;  and  the  weight  of  authority  snstaina  the  propoeition 
that  a  parol  promise  to  pay  the  note  absolntely,  made  by  the  indorser  at  the 
time  he  indorsee  it,  or  a  promise  to  pay  it  if  the  maker  does  not,  or  a  verbal 
agreement  between  the  partiea  that  payment  should  not  be  demanded  untQ 
after  maturity,  ia  admissible  to  prove  a  waiver  of  demand  and  notice.  Suck 
evidence  is  not  offered  for  the  purpoee  of  varying  the  written  contract  of  in- 
dorsement, which  is  simply  to  pay  the  note  after  exercise  of  due  diligence 
against  the  maker,  but  to  diow  that  the  partiea  have  between  themselvea  set- 
tled the  amount  of  diligence  to  be  required.  It  haa  been  held  differeutly, 
but  the  doctrioe  of  the  text  seems  more  oonsistent  with  the  principles  upon 
which  waivers  are  sustained."  2  Daniel  on  Neg.  Inst,  sec  1093.  And  again 
he  says:  '*  It  haa  also  been  held  that  it  can  not  be  shown  that  the  indorser 
agreed  at  the  time  of  the  indorsement  to  be  absolutely  liable  without  demand 
and  notice;  but  we  oooour  with  the  authoritiea  which  sustain  his  freedom  to 
waive  his  right  to  demand  and  notice  at  any  time.  •  He  merely  relievea  the 
indorsee  of  the  ordinary  dutiea  of  diligence;  of  the  necessity  of  certain  acta 
to  be  done  in  future,  which  only  impliedly  are  required,  and  which  cease 
to  be  exacted  by  diligence  when  waived  in  advance."  1  Daniel  on  Nog.  Inst., 
seo.  719a.  Itwillbe  noticed  that  Story  doea  not  atate  the  ground  or  principle 
upon  which  the  parol  evidence  ia  admitted  in  such  cases.  Parsons  and  Daniel 
seem  to  consider  it  admissible  to  prove  that  the  amount  of  diligence  which 
the  contract  of  indorsement  calls  for  haa  been  used.  And  they  appear  to 
think  that  the  introduction  of  such  evidence  does  not  contravene  the  rule 
that  parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written  contract. 
It  must  be  confessed  that  this  reasoning  does  not  seem  entirely  satisfactory. 
If  it  is  a  part  of  the  contract  of  indorsement  that  due  diligence  shall  be  used 
in  order  to  bind  the  indorser,  it  ia  equally  a  part  of  the  contract  that  such 
diligence  consist  of  a  certain  demand  succeeded  by  a  certain  notice,  and  it 
seems  difficult  to  comprehend  how  that  part  of  the  contract  can  be  varied  by 
parol  any  more  than  could  an  express  contract  that  demand  shall  be  made 
and  notice  given.  If  either  stipulation  ia  really  a  part  of  the  contract,  parol 
evidence  can  not  be  admitted  to  vary  it  Mdthont  violating  the  general  rule. 
Daniel  says  tlmt  the  evidence  is  admitted  '*to  show  that  the  parties  have  be- 
tween themselves  settled  the  amount  of  diligence  to  be  required."  But  how 
liave  they  settled  it  ?  Is  it  not  by  a  parol  agreement  varying  the  terms  of 
the  written  contract  of  indorsement?  It  wonld  certainly  seem  so  if  the  duty 
of  due  diligence  has  to  be  regarded  as  a  part  of  the  contract. 

The  reasoning  of  Judge  Lowrie,  in  the  principal  case,  on  this  question,  is 
more  satisfactory  to  our  mind.  If,  as  he  contends,  the  duty  of  demand  and 
notice,  in  order  to  hold  an  indorser,  is  not  a  part  of  the  contract  of  indorse- 
ment, bat  merely  a  step  in  the  legal  remedy,  then  the  introduction  of  oral 
testimony  to  show  that  it  has  been  waived  is  not  in  contravention  of  the  rule 
that  parol  testimony  can  not  be  received  for  the  purpose  of  varying  the  terms 
of  a  written  contract.  The  doctrine  of  the  principal  case  on  this  point  has 
been  approved  in  several  subsequent  cases:  StnUhers  v.  Blake,  30  Pa.  St. 
139;  Sherer  v.  Easkm  Bank,  33  Id.  142;  Pollard  v.  Bowen,  57  Ind.  239; 
Airey  v.  Pearson,  37  Mo.  428;  Power  v.  MUdieU,  7  Wis.  161.  In  delivering 
the  opinion  of  the  court  in  StnUhere  v.  BlaJse,  30  Pa.  St.  142,  Porter,  J.,  said: 
"The  duty  of  demand  and  notice  is  not  a  part  of  the  contract  of  indorse- 
ment, but  a  step  in  the  remedy;  for  otherwise,  notice  could  not  be  waived 
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without  a  new  contract  for  a  soffident  consideration;  and  a  new  promise  with* 
out  consideration,  even  with  full  knowledge  of  the  facts,  woold  be  invalid." 
Holmes,  J.,  delivering  the  opinion  of  the  court  in  Airey  y.  Peanout  37  Mo. 
428,  said :  "Demand  and  notice  have  been  held  to  be  no  part  of  the  contract 
of  the  indorser,  bat  merely  a  step  in  the  legal  remedy,  which  may  be  waived 
even  by  parol" — citing  the  principal  case.  And  Niblaok,  J.,  in  PoUcurd  v. 
Bowen^  57  Ind.  239,  after  qnoting  the  greater  part  of  the  opinion  in  the  prin* 
cipal  case,  said:  "The  doctrine  thus  enunciated  appears  to  have  been  fully 
recognized  in  several  cases  heretofore  decided  by  this  court,  and  to  have  been 
accepted  for  many  years  as  the  law  in  this  state."  And  he  adds:  "For  rea- 
sons already  given,  we  regard  the  rule  above  laid  down  in  the  case  of  Bairday 
T.  Weaver f  supra,  as  equally  applicable  to  checks  and  bills  of  exchange."  In 
that  case  the  court  accordingly  decided  that  demand  for  the  payment  of  a 
check  and  notice  of  non-payment  of  it  are  no  part  of  the  contract  between 
the  drawer  and  payee,  but  are  steps  in  the  legal  remedy  of  the  latter. 

It  la  well  settled  by  authority  that  the  waiver  of  demand  and  notice  does 
not  require  any  new  consideration:  Neal  v.  Wood,  23  Ind.  523 ;  Hughes  v. 
Botoen,  15  Iowa,  446;  Cheshire  v.  Taylor,  29  Id.  492;  CoddingUm  v.  Daiois,  3 
Denio,  16;  Sheldon  v.  HorUm,  43  N.  Y.  93;  8.  C,  3  Am.  Rep.  669.  And  it 
is  held  that  the  waiver  is  not  a  new  contract:  Edwards  on  Bills  and 
Notes,  634;  Power  v.  Mitchell,  7  Wis.  161.  Waiver  of  demand  and  notice  is 
not  within  the  statute  of  frauds,  and  may  be  made  by  parol:  Power  v. 
Mitchell,  supra;  Boyd  v.  Cleveland,  4  Pick.  525. 

If  the  doctrine  of  the  principal  case,  that  the  duty  of  demand  and  notice 
IB  not  a  part  of  the  contract,  be  accepted,  then  the  reason  why  a  waiver  of 
such  demand  and  notice  is  not  a  new  contract,  and  does  not  require  a  new 
consideration  to  support  it,  becomes  plain. 

Pabol  Evidsncb  to  Vart  Effect  of  Ikdobsbmskt  GknvelajjsY;  See 
Sanborn  v.  Southard,  43  Am.  Dec.  288,  note  289,  where  the  prior  cases  in  this 
series  on  this  subject  are  collected.  And  see  hill  v.  Ely,  9  Id.  376,  note  381, 
where  this  subject  is  discussed  at  some  length. 

Ths  pbincipal  oasb  is  cited  in  support  of  these  propositions  in  the  fol- 
lowing cases:  Notice  ia  sometimes  excused  where  it  can  be  of  no  use  to  the 
indorser:  Poland  v.  Boyd,  23  Pa.  St.  477;  Orot/i  v.  Oyger,  31  Id.  273.  The 
contract  of  indorsement  is  one  implied  by  law  from  the  blank  indorsement, 
and  can  be  qualified  by  express  proof  of  a  different  agreement  between  the 
parties:  Boss  v.  Espy,  66  Id.  483;  S.  C,  5  Am.  Rep.  394;  Holion  v.  McCor- 
mick,  45  Ind.  415.  A  party  may  waive  a  condition  during  the  currency  of 
it:  Lycoming  Co,  M.  Inn.  Co,  v.  SchoUenberger,  44  Pa.  St.  261.  Any  act  of  the 
indorser  calculated  to  put  the  holder  off  his  guard,  and  treat  the  note  other- 
wise than  he  would  have  done,  is,  in  judgment  of  law,  a  waiver  of  demand 
and  notice:  Sheldon  v.  Horton,  53  Barb.  27.  Whore  a  guarantor,  after  the 
failure  of  the  principal,  promises  to  pay  the  debt,  this  is  an  admission  of  his 
liability,  and  a  waiver  of  any  delay  by  the  creditor,  and  entitles  the  creditor 
-to  recover:  Tinhtm  v.  Duncan,  1  Grant  Cas.  230.  Where  a  party  is  dischax^ged 
from  liability  by  want  of  notice,  responsibility  can  not  reattach  to  him  with- 
out proving  an  authority  in  his  agent  to  waive  the  notice,  or  a  new  considera- 
tion to  sustain  it:  Trask  v.  State  F.  S  M.  Ins.  Co.,  29  Pa.  St.  200.  Parol  evi- 
dence is  admissible  to  rebut  a  presumption  or  an  equity:  Musselman  v.  SUmtr^ 
31  Id.  270. 
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Rankin  t;.  Simpson. 

[19  PBaMn.TAsi4  Bute,  471.1 
Whkbb  Dbobsb  fob  Spscifio  ExBounoiff  or  Coimuor  torn  Sals  or  Lavm 
is  Kmght,  the  oontrmct  most  be  proved. 

OOITTRACT  GAM    NOT    BK    PBOTXD  BT    DsCLABATIOmi  of  tfao  ptftiae  thCffOtO 

where  those  dechuratioiis  stand  opposed  to  each  other. 

Po88B88io:(  C0K8IDIBED  A8  Btidxncx  or  Pabol  Oomtbaot  for  the  ssle  of 
Und,  and  as  part  perfonnanoe  to  take  it  ontof  the  statate  of  fraods,  most 
not  only  be  dellTered  and  taken,  bnt  most  be  maintained,  in  porsnanoe 
of  sncb  contract.  And  if  a  purchaser  by  parol  takes  possession  under  his 
contract,  and  afterwards  attorns  to  the  vendor  as  landlord,  or  fixes  upon 
himself  any  other  character  than  that  with  which  he  entered,  he  lets  go 
hii  equities,  and  his  possession  is  referred  to  his  new  agreement. 

Pabtt  Who  Executes  Contbacf  roB  Pubposb  or  DxrBAUDDfO  his  neigh- 
bor will  not  be  protected  against  it  when  it  is  used  against  himself. 

Ebbob  to  the  common  pleas  of  Indiana  county.  Ejectment. 
The  opinion  states  the  facts. 

Banks  and  Drum^  for  the  plaintifffl  in  em>r. 

WkUe  and  Foster,  for  the  defendants  in  error. 

By  Court,  Woodwabd,  J.  This  is  another  case  under  the 
statute  of  frauds  and  perjuries,  and  many  of  the  observations 
made  in  the  case  of  Moore  t.  Small,  19  Pa.  St.  461,  decided  at 
the  present  term,  are  applicable  here.  The  plaintiffs,  having 
the  legal  title  to  the  land,  instituted  this  action  of  ejectment  to 
recover  the  possession.  The  defendants  resisted  the  plaintiUs* 
right  to  recover,  on  the  ground  that  William  Banldn,  the  father 
of  the  plaintiffs,  in  his  life-time,  made  a  parol  sale  of  the  land 
to  Andrev7  Simpson,  in  consideration  of  his  moving  on  the  farm 
and  taking  care  of  Margaret  Rankin,  an  insane  sister  of  William 
Bankin,  and  that  he  had  fully  performed  the  contract  on  his 
part.  The  defendants  are  to  be  regarded  as  standing  in  a  court 
of  chancery,  asking  for  a  decree  of  specific  execution  of  the 
alleged  contract.  They  ask,  in  effect,  that  the  legal  title  of  the 
plaintiffs  shall  be  conveyed  to  them. 

Their  case  rests  in  parol,  and  prima  fade  is  within  the  stat- 
ute of  frauds  and  perjuries.  The  burden  of  taking  it  out  of  the 
operation  of  that  beneficial  statute  is  on  them.  How  do  they 
do  it  ?  By  proving  the  declarations  of  William  Rankin  to  in- 
different parties  that  he  had  made  such  an  arrangement  with 
Simpson,  and  that  Simpson  had  taken  possession  in  pursuance 
of  the  contract. 
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But  the  plaantifb  meet  this  by  proving  Simpson's  declara- 
tions that  the  farm  was  not  his,  but  Rankin's,  and  that  he  had, 
the  use  of  it  for  taking  care  of  the  idiot  sister.  A  contract  is 
the  agreement  of  two  or  more  minds  on  a  sufficient  consideration 
to  do  or  not  to  do  a  certain  thing,  and  when  it  is  to  be  proved 
by  the  declarations  of  the  parties,  and  these  declarations  stand 
opposed  as  the  poles  of  a  needle,  how  can  a  contract  be  said  to 
be  proved?  Where  was  the  occurrence,  the  agreement  of  the 
two  minds  ?    No  witness  was  present  when  it  took  place. 

The  persons  who  heard  the  parties  talk  about  it  tmderstood 
one  thing  from  Rankin  and  another  from  Simpson.  Rankin 
accounted  for  Simpson's  possession  as  a  purchaser.  Simpson 
insisted  he  was  a  renter;  and  now,  on  Rankin's  declarations, 
and  in  opposition  to  his  own,  he  asks  that  the  title  be  decreed  to 
him.  It  is  time  that  such  demands  should  cease  to  be  counte- 
nanced. 

If  a  party  call  on  courts  to  execute  parol  contracts  for  land 
in  spite  of  the  statute  of  frauds  and  perjuries,  let  him  prove  a 
contract.  Because  he  can  find  persons  who  remember  the 
owner's  loose  or  casual  declarations  indicative  of  a  sale,  shall 
he  have  a  decree  in  disregard  of  the  statute,  and  in  opposition 
to  his  own  declared  convictions  ?  The  chancellor  has  never  lived 
who  would  tolerate  such  a  demand.  Patents  and  deeds  and 
wills  would  be  a  solemn  mockery  if  they  might  be  trifled  with 
and  set  aside  in  this  manner. 

But  the  plainti£Es  show  more  infirmities  stiU  in  the  claim  set 
up  by  the  defendants  for  the  legal  title. 

On  the  first  day  of  September,  1834,  Simpson,  being  then  in 
possession  of  the  farm,  entered  into  a  written  agreement  with 
Rankin,  by  which  he  agreed  **  to  farm  the  place  whereon  he 
now  lives  for  the  said  William  Rankin  for  the  term  of  six  years 
from  this  date,  and  also  to  keep  Margaret  Rankin  in  sufficient 
boarding,  washing,  and  lodging  for  the  above  term,  and  also 
keep  and  take  sufficient  care  of  all  the  horses  and  cattle  that 
may  be  put  under  his  care  by  said  Rankin;  also  keep  the  place 
in  good  repair;  also  thrash  and  sell  all  the  grain  he  may  raise 
each  and  every  year,  and  deliver  the  same  to  said  Rankin,  for 
the  consideration  of  two  hundred  dollars  for  each  year." 

On  the  twentieth  day  of  July,  1841,  a  written  renewal  of  this 
contract  was  made  for  another  six  years,  on  similar  terms,  but 
in  consideration  of  one  htmdred  and  seveniy-five  dollars  per 
annum.  Then  followed  Simpson's  annual  receipts  to  Rankin 
for  two  hundred  dollars,  **  in  full  for  attending  his  farm  for  the 
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last  year,"  for  the  years  1885-1840,  and  for  one  hnndred  and 
seventy-fiTe  dollars  for  the  years  1841-1843. 

These  written  pax>er8  were  not  only  strongly  corxoboratiYe  of 
Simpson's  declarations  that  the  place  was  Rankin's,  and  not  his, 
bat  the  court  ought  to  have  considered  them  decisive  against  the 
claim  for  equitable  relief. 

Whatever  the  contract  under  which  the  possession  was  orgin- 
aUy  taken,  it  was  cut  up  and  displaced  by  the  agreement  of  the 
first  of  September,  1834.  Thenceforth  the  possession  was  refer- 
able to  that  agreement,  and  Simpson  was  estopped  from  alleg- 
ing a  precedent  and  inconsistent  parol  agreement.  When  the 
terms  of  an  agreement  are  reduced  to  writing,  the  document 
itself,  being  constituted  by  the  parties  the  true  and  proper  ex- 
positor of  their  admissions  and  intentions,  is  the  only  instrument 
of  evidence  in  respect  to  that  agreement  which  the  law  will 
recognize,  so  long  as  it  exists  for  the  purposes  of  evidence:  2 
Stark.  Ev.  767.  Possession  considered  as  evidence  of  a  parol 
contract,  and  as  part  performance  to  take  it  out  of  the  statute, 
must  not  only  be  delivered  and  taken,  but  must  be  maintained 
.  in  pursuance  of  the  parol  contract.  Hence,  if  a  purchaser  by 
parol  take  possession  under  his  contract,  and  afterward  attorn 
to  the  vendor  as  landlord,  or  fix  upon  himself  any  other  charac- 
ter than  that  with  which  he  entered,  he  lets  go  his  equities,  and 
his  possession  is  referred  to  his  new  agreement.  And  where  the 
agreement,  asin  this  case,  is  reduced  to  writing  in  terms  perfectly 
inconsistent  with  the  idea  of  a  parol  sale,  it  becomes  the  most 
faithful  memorial  which  ingenuity  can  devise  or  the  law  adopt. 

The  demand  here  for  specific  execution  is  bold.  To  execute  a 
parol  contract  against  an  express  statute  is  the  exercise  of  a  large 
power;  but  to  execute  it  without  competent  proof  of  its  exist- 
ence, without  the  established  test  of  its  part  execution,  and 
agidnst  the  declarations  of  the  party  asking  for  it,  as  well  as 
against  the  highest  written  evidence  in  his  power  to  create, 
would  be  a  wild  stretch  of  authority,  which  no  court  of  law  or 
equity  ought  to  make. 

If  anything  could  make  the  defendants'  case  worse  than  the 
proofs  make  itj  it  would  be  the  reason  assigned  for  the  written 
contracts  of  1834  and  1841 — that  they  were  merely  designed  to 
doak  the  produce  of  the  farm  from  the  grasp  of  creditors.  He 
who  seeks  equity  must  do  equity.  He  must  come  into  court 
with  clean  hands.  If  he  have  made  an  instrument  to  defraud 
his  neighbor,  he  can  not  call  on  the  court  to  protect  him  when  it 
b  used  against  himself. 
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For  the  most  part,  the  charge  of  the  court  vtbb  coneot»  Imt  in 
aabmitting  such  a  case  as  this  to  the  speculations  of  a  jury,  they 
were  in  error,  and  the  judgment  ia  reversed  and  a  venire  de  novo 
awarded. 

DUJVE&T  or  PO88I88IOK  PUBSVANT  TO  CONTBAOT  IS  PaBT  PxBVOBMAKOB: 

Kerr  v.  Day,  53  Am.  Dec  526,  note  532;  Pvgh  t.  Oood,  37  Id.  534,  note  541, 
where  other  cases  are  collected. 

AoREBMBNT  MUST  BE  Clbaklt  Proted  to  entitle  a  party  to  specific  per- 
formance: Aday  y.  EehoiU^  52  Am.  Dec  225,  note  229,  where  other  oases  are 
collected;  McCne  v.  JohnsUm,  25  Pa.  St.  308,  citing  the  principal  case;  Hndmm 
V.  Layton,  48  Am.  Dec  1:67,  note  172,  where  other  cases  are  collected;  Hotel' 
ion  V.  PutJiam,  54  Id.  159. 

CoxTBTs  Eejsct  All  Evidbncb  or  Vbbbal  Contbact  fob  Salb  or  Land, 
where,  if  snch  evidenoe  he  taken  as  tme,  it  does  not  make  oat  such  a  case  as 
is  entitled  to  stand  as  an  exception  to  the  statute  of  fraiids:  Poamuxn  y.  KU- 
ffore,  26  Pa.  St.  370;  Todd  v.  CampMl,  32  Id.  252,  both  citing  the  principal 
case. 

Thb  principal  casb  is  citbd  in  Zimmerman  y.  Wengeri,  31  P^  St  405, 
to  the  point  that  where  a  party  lets  go  the  equities  under  which  he  entered, 
no  chancellor  will  compel  the  specific  execution  of  a  parol  sale;  and  in  BaJUi- 
more  Jb  Ohio  B.  B.  Co.  v.  Hoge,  34  Id.  222,  to  the  point  that  the  rules  in 
regard  to  the  submission  of  facts  to  the  exclusiYO  action  of  juries,  in  cases  ol 
parol  sales  of  land,  seem  to  be  more  restricted  than  they  formerly  were 


Holliday  v.  Wabd. 

pe  FmtainLrjaajL  Stasb,  48S.] 
Bbqisteb,  a8  to  Pbobatx  or  Will,  is  Judob,  and  the  admission  of  a  wiU 
to  probate  is  a  judicial  dedsion. 

JUDOMBNT  OF  RbOISTEB  IN  FaYOB  OP  WiLL  IS  EyIDBNOB  Or  ITS  VaUDITT 

in  all  respects  whatever,  conclusive  as  to  personal  property,  and  pre- 
sumptive  as  to  real  property.  Such  judgment  can  only  be  set  aside  on 
appeal,  and  can  not  be  impeached  in  any  other  proceeding. 

Vauditt  of  Will  is  Infbbbbd  bt  Law  fbom  Rboistbb's  Dboision  itself, 
and  not  from  the  evidence  on  which  the  decision  was  based. 

Vauditt  of  Will,  so  Fab  as  It  Affbcts  Bbaltt,  mat  bb  Comtbadiotkd 
and  disproved  in  ejectro^pt  or  partition,  by  showing  that  it  was  not 
legally  executed,  or  that  the  testator  was,  at  the  time  of  making  it,  in- 
sane, under  duress,  or  influenced  by  the  fraudulent  practice  of  some 
interested  party. 

Wbebb  Will  has  bbbv  Apfboybd  bt  Bboistbb,  it  is  still  no  more  than 
prima  facie  evidence  of  its  validity  in  a  subsequent  ejectment  for  land 
devised  by  it;  but  no  court  will  look  into  the  evidence  given  on  the  trial 
of  the  issue  and  reject  the  will  altogether  if  it  appears  that  an  interested 
witness  had  been  examined. 

WHBN  StATUTB  OIYB8  JUBISDIGTIOK  OF  AKT  SUBJBCT  TO  ObPHANS'  CoTTBT, 

it  impliedly  prohibits  the  other  courts  from  taking  cognisance  of  it.  And 
therefore  the  jurisdiction  which  the  act  of  1833  has  given  to  the  orphans' 
oourt  over  the  subject  of  advanoements  is  exclusive. 
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Ebbob  to  Che  oommon  pleas  of  Ezie  ooontj.  Ejeeimeni 
brought  by  S.  H.  Ward  and  others  against  Samoel  HolUday  and 
William  HoUidaj  to  leoorer  a  tract  of  land  in  Erie  county. 
Samuel  HoUiday,  sen.,  was  seised  of  the  land  in  dispute  at  the 
time  of  his  death.  The  plaintifls  were  grandchildren  and  the 
4efendants  were  children  of  said  Samuel  HoUiday,  sen.  The 
plaintiffs  claimed  in  right  of  their  mother,  contending  that  the 
other  children  of  said  Samuel  HoUiday,  sen.,  had  been  adyanced 
in  land  by  him,  to  the  amount  of  their  respectire  shares  in  his 
estate.    The  other  facts  appear  from  the  opinion. 

Babbitt  and  HarshaU,  for  the  plaintiUs  in  error. 

By  Court,  Black,  C.  J.  The  tiUe  of  the  defendants  below  to 
the  land  in  dispute,  or  a  part  of  it,  depended  on  a  will  which  had 
been  proved  before  the  register.  No  evidence  was  offered  on 
the  other  side  to  show  that  the  will  was  not  properly  executed, 
or  that  the  testator  was  incapable  of  mating  one.  But  the  court 
charged  that,  inasmuch  as  one  of  the  witnesses  who  had  been 
sworn  before  the  register  was  a  devisee,  and  therefore  interested, 
the  will  was  destitute  of  the  necessary  evidence  of  authenticity, 
and  not  sufficient  to  pass  title.  A  written  renunciation  of  his 
rights  under  the  will  made  by  the  witness  before  probate  was 
offered  by  the  other  party,  but  was  rejected. 

A  register  is  a  judge,  and  the  admission  of  a  will  to  probate 
is  a  judicial  decision.  His  judgment,  if  it  be  in  favor  of  the 
will,  is  evidence  of  its  validity  in  all  respects  whatever,  conclu- 
sive as  to  personal  property,  and  presumptive  as  to  real.  Such 
judgment  can  only  be  set  aside  on  appeal,  and  is  unimpeachable 
in  any  other  proceeding.  The  validity  of  the  will  is  a  &ct  which 
the  law  infers  from  the  decision  itself  of  the  register,  and  not 
from  the  evidence  on  which  that  decision  was  based.  A  judge 
before  whom  the  will  comes  collaterally,  proved  and  approved 
by  the  proper  authority,  has  no  right  to  reject  it  because  it  may 
seem  to  him  that  the  probate  was  allowed  on  the  testimony  of  an 
incompetent  witness,  or  on  proof  that  was  insufficient.  Its 
validity,  so  far  as  it  affects  realty,  may  be  contradicted  and  dis- 
approved in  ejectment  or  partition  by  showing  that  it  was  not 
legaUy  executed,  or  that  the  testator,  at  the  time  of  mating  it, 
was  insane,  tmder  duress,  or  influenced  by  the  fraudulent  prac- 
tice of  some  interested  party.  But  though  the  presumption 
which  arises  out  of  the  record  may  be  thus  repelled,  it  does  not 
follow  that  the  record  itself  can  be  treated  as  a  nullity.  Where 
the  will  has  been  approved  by  the  register  in  pursuance  of  a 
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decision  in  its  ft^vor,  or  an  issue  sent  to  the  common  pleas,  it  is 
still  no  more  than  prima  facie  evidence  of  its  validity  in  a  subse- 
quent ejectment  for  land  devised  by  it:  but  certainly  no  court 
would  look  into  the  evidence  given  on  the  trial  of  the  issue,  and 
reject  the  will  altogether,  if  it  appeared  that  an  interested  wit- 
ness had  been  examined.  In  such  a  case  the  evidence  can  not 
accompany  the  record  of  the  judgment;  neither  can  it  when  the 
proof  is  heard  before  the  raster's  court,  and  it  need  not  when 
it  is  taken  before  the  register  himself.  His  attestation  may  be 
a  simple  certificate  that  the  will  was  proved  and  approved. 
Whether  the  certificate  sets  out  no  evidence  at  all,  or  evidence 
insufficient,  the  will  must  be  received  if  the  register  has  not  con- 
demned it.  It  is  not  usual  to  enter  a  formal  decree  of  probate 
on  the  record;  but  the  want  of  it  is  not  fatal.  It  will  be  pre- 
sumed from  the  issuing  of  letters  testamentary,  or  perhaps  from 
any  other  act  of  the  register  which  he  would  have  no  legal  right 
to  do  in  a  case  where  proof  of  the  will  had  failed.  The  exist- 
ence of  such  a  decree  does  not  appear  to  have  been  questioned 
in  this  case. 

I  have  not  cited  cases  for  each  principle  here  asserted.  But 
I  might  have  done  so,  for  they  are  very  abundant.  Our  own 
decisions  on  the  subject  may  be  found  (by  those  who  think  that 
reason  is  not  strong  enough  without  authority)  in  Coaies  v. 
Hughes,  3  Binn.  498;  Spangler  v.  Bambler,  4  Serg.  &  R.  193; 
miler  V.  Caroihers.e  Id.  223;  Smith  v.  Banaall,  5  Rawle,  80; 
AsayY.  Hoover,  5  Pa.  St.  21  [45  Am.  Dec.  713];  Bowland  v. 
Evam,  6  Id.  435;  Miller  v.  Meeich,  8  Id.  417;  Thompson  v. 
Tliompson,  9  Id.  234.  Loy  v.  Kennedy,  1  Watts  &  S.  396,  bears 
a  strong  resemblance  to  this  case  in  many  of  its  features. 

On  the  whole,  we  are  of  opinion  that  the  will  was  properly 
admitted  in  evidence,  and  being  so  admitted,  it  ought  to  have 
been  treated  as  a  valid  testamentary  writing.  The  burden  was 
on  the  defendant  to  show  illegal  execution,  insanity,  duress,  or 
fraud;  and  in  the  absence  of  such  proof  the  probate,  whether 
defectively  taken  or  not,  was  sufficient  for  all  the  purposes  of  the 
party  offering  it. 

The  renunciation  or  release  of  the  witness  was  rejected  rightly 
enough;  for  it  was  wholly  irrelevant.  The  argument  on  the 
question,  whether  it  was  good  without  a  seal,  was  a  mere  vmste 
of  learning  and  time. 

A  question  of  much  graver  import  remains  to  be  disposed  of. 
Can  the  advancements  made  by  an  ancestor  be  ascertained  in  an 
ejectment  brought  by  one  heir  against  another?    By  the  act  of 
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1883  jnrifldiotion  of  this  subject  is  giren  to  the  orphans'  court. 
Is  that  jurisdiction  exclnsiye,  or  only  concurrent  with  the  com« 
mon-law  courts  ? 

A  manuscript  case,  determined  here  sereral  years  ago,  was 
produced  at  the  algument  by  the  counsel  of  the  defendant  in 
error,  but  it  proves  nothing;  for  it  is  not  possible  to  say  f #9m 
the  record  whether  the  point  was  made  or  not.  In  PhiUips  ▼. 
Oregg,  10  Watts,  158  [36  Am.  Dec.  158],  which  was  an  eject- 
ment by  one  heir  against  others,  the  defendants  gave  eyidence 
in  the  district  court  of  advancements  to  the  plaintiff.  But  the 
cause  was  ruled  in  this  court  on  other  grounds.  In  EnveA 
T.  Ernest,  5  Bawle,  219,  though  the  question  may  not  have  re- 
ceived much  consideration,  it  can  not  be  denied  that  it  arose 
fairly  and  was  decided.  It  was  an  action  against  an  adminis- 
trator for  a  distributive  share  of  the  balance  in  his  hands,  and 
the  defendant  was  permitted  to  prove  that  the  plaintiff  had  been 
advanced,  and  thus  defeat  his  recovery  to  the  extent  of  the  ad- 
vancement. 

The  difficulties  which  stand  in  the  way  of  doing  prompt, 
speedy,  and  pure  justice  in  such  a  dispute  anywhere  except  in 
the  orphans'  court  are  insurmountable.  The  argumentum  ab  in* 
convenienti  was  never  more  irresistible.  If  a  simple  case  like  that 
of  Ernest  v.  Ernest,  supra,  can  be  tried  in  a  common-law  action, 
so  may  (and  so  must  be,  if  either  party  wills  it)  the  most  com- 
plicated one  that  arises.  Juries  are  less  competent  to  state  an 
account  requiring  long  calculations  than  for  any  other  duty 
that  could  be  assigned  them.  It  requires  the  leisurely  delibera- 
tion of  auditors  chosen  for  their  skill  and  experience.  All  the 
heirs  are  equally  interested  in  advancements  made  to  one. 
When  the  question  is  decided  in  an  action  between  two,  it  con- 
cludes nothing  as  to  the  other,  for  none  are  bound  by  the  judg- 
ment except  tibose  who  are  parties  to  it.  Where  there  are  six 
heirs,  there  must  be  at  least  five  suits  before  it  can  be  said  that 
aU  are  heard.  If  they  are  ejectments,  they  may  be  multiplied 
by  three;  and  since  estoppels  must  be  mutual,  each  one  may 
refuse  to  be  satisfied  until  he  has  had  a  trial  with  every  other 
one.  Each  jury  would  probably  decide  the  case  differently,  and 
one  of  the  conflicting  verdicts  would  be  entitled  to  as  much 
respect  as  another.  A  life-time  spent  in  litigation  like  this 
might  end  in  swallowing  up  the  estate,  but  not  in  settling  the 
dispute.  Again,  when  an  ejectment  is  brought  for  land  of 
greater  value  than  the  advancement,  what  shall  be  the  measure 
of  the  verdict?    By  what  rule  shall  land  be  set  off  against 
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money?  How,  indeed,  can  it  be  done  at  all  eren  if  the  value 
of  land  were  as  easily  ascertained  as  that  of  dollars,  where  it 
can  not  be  divided  into  parts  without  spoiling  the  whole? 
These  considerations  make  the  advantage  very  manifest  of  the 
orphans'  court  jurisdiction,  where  aU  the  parties  can  be  brought 
in  and  the  whole  matter  disposed  of  in  one  proceeding;  where 
auditors  can  be  appointed  to  collect  and  report  upon  the  facts, 
where  a  simple  issue  can  be  framed  and  sent  to  a  jury  to  try 
those  which  are  doubtful;  and  where  the  final  decree  can  be 
molded  so  as  to  fit  the  circumstances  and  do  complete  justice. 

Besides,  we  think  that  all  jurisdiction  of  the  subject  is  taken 
away  from  the  common  pleas  by  a  plain  and  positive  statute. 
The  act  of  1833  gives  the  parties  their  remedy  in  the  orphans' 
court,  and  clothes  that  tribunal  with  full  power  to  adjudicate 
between  them.  This,  construed  in  connection  with  the  act  of 
1806,  which  requires  that  all  statutory  remedies  shall  be  strictly 
and  exclusively  pursued,  is  the  same  as  if  the  common-law  juris- 
diction had  been  expressly  forbidden.  The  judiciary  was  slow 
in  giving  to  the  statute  of  1806  its  true  interpretation.  But  the 
struggle  which  the  courts  made  to  defeat  the  just  and  wise 
purpose  of  the  legislature  is  over,  and  now  we  read  the  law  as 
it  is  written. 

Notwithstanding  all  this,  we  might  hesitate  somewhat  if  we 
did  not  believe  that  the  number,  weight,  and  value  of  the  judicial 
authorities  were  in  favor  of  the  same  view.  Although  Ernest  v. 
Ernest,  supra,  is  the  only  case  in  which  the  very  point,  eodem 
nomine,  has  been  decided,  yet  the  same  principle  has  been  ruled  in 
many  other  cases  precisely  analogous.  The  question  is  whether 
the  act  of  assembly  which  gives  the  orphans'  court  jurisdiction 
takes  away  all  other  modes  of  proceeding.  In  a  series  of  de- 
cisions, beginning  with  Craven  v.  Bleakney,  9  Watts,  19,  and 
ending  with  Mohler^s  Appeal,  8  Pa.  St.  26,  it  was  laid  down 
that  a  legacy  charged  on  land  could  be  recovered  only  in  the 
orphans'  court.  In  Thomas  v.  Simpson,  3  Id.  60,  it  was  held 
that  a  widow's  action  for  dower  in  land,  of  which  her  husband 
died  seised,  could  not  be  maintained  at  common  law.  And  in 
Myers  v.  Black,  17  Id.  199,  it  was  declared  that  a  contract  for 
the  sale  of  lands  could  not  be  enforced  by  ejectment  after  the 
vendor's  death.  These  decisions  are  all  grotmded  on  the  prin- 
ciple that  when  a  statute  gives  jurisdiction  of  any  subject  to 
the  orphans'  court  it  impliedly  prohibits  the  other  courts  from 
taking  cognizance  of  it.  We  can  not  say,  therefore,  that  the 
jurisdiction  which  the  act  of  1833  has  given  to  the  orphans' 
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court  over  the  sabject  of  advanoements  is  not  exolnsiYe,  nnlees 
we  disr^;ard  almost  the  whole  current  of  authority,  set  a  statute 
at  naught,  destroy  the  symmetry  of  our  judicial  system,  and 
establish  a  doctrine  which  must  result  in  making  justice  wholly 
unattainable  in  a  large  and  imi>ortant  class  of  cases. 

From  what  I  have  said,  it  follows  that  the  plaintifEs  are  not 
entitled  in  right  of  their  mother  to  recover  more  than  one  sixth 
of  the  land  as  to  which  their  grandfather  died  intestate.  No 
question  about  advancements  can  be  made  in  this  cause.  It 
would  be  premature  to  decide  whether  the  point  ruled  in  EelU^ 
Estate,  6  Pa.  St.  457,  will  make  it  necessary  to  have  partition  in 
the  common  pleas,  after  they  get  judgment  here  for  their  share. 
It  may  not,  however,  be  improper  to  say  that  we  incline  to  the 
opinion  that  if  judgment  be  in  their  favor,  they  may  consider 
themselves  in  the  same  condition  they  would  have  been  in  if  no 
adverse  claim  had  been  made  by  either  of  the  heirs.  Nor  do 
we  see  why  a  dispute  about  the  tenure,  if  one  should  arise,  may 
not  be  determined  by  an  issue  sent  to  the  common  pleas  from 
the  orphans'  court.  But  we  are  not  to  be  bound  by  anything 
now  said  on  that  subject. 

Judgment  reversed,  and  venire  facioB  de  novo  awarded. 

VXBDIOT  AKD  JCTDOMSMT    IN    FaVOB    OF  WiLL,  CONGLUSIVZNX88  OF:  See 

Jtne  ▼.  Parker,  02  Am.  Dec.  102. 

CoNCLUSiVKNiss  OF  Pbooexdixos  IN  Obpbaks'  Coubt:  See  McDade  y. 
Burch,  50  Am.  Deo.  407,  note  411,  where  other  cases  are  collected.  The 
judgment  of  the  register  admitting  a  will  to  probate  is  a  judicial  act,  and  its 
sufficiency  is  not  examinable  in  a  collateral  proceeding:  LoveU*$  Ez^ra  v. 
MaUhewB,  24  Pa.  St.  332,  citing  the  principal  case. 

Dkcbees  of  P&obatx  Coubt,  Conglusivsness  of:  See  Bailey  v.DUworth, 
48  Am.  Dec.  760;  Oreen  v.  CreighUm,  Id.  742,  note  744,  where  Uus  subject  is 
discussed  at  length;  Palmer  v.  Oaklet/,  47  Id.  41. 

In  Action  of  Ej£othbnt,  Pbobatb  of  Will  can  not  be  Invalidated 
by  looking  into  the  evidence  on  which  the  decree  was  founded:  Shinn  v. 
names,  25  Pa.  St.  144;  Barker  v.  McFarran,  28  Id.  214;  Kenyan  v.  Steward 
44  Id.  ISS,  all  citing  the  principal  case. 

Orphans'  Coukt  Has  Exolusivk  Jurisdiction  over  questions  of  ad- 
vancements and  distribution:  Hughes'  Appeal,  57  Pa.  St.  181 ;  Oirard  L.  /. 
Co,  V.  WUswi,  Id.  184;  MussUman's  Appeal,  65  Id.  486,  all  citing  the  princi- 
pal case. 

Tub  principal  case  is  cited  in  Porter  v.  Dougherty,  25  F^  St.  407,  to 
the  point  that  the  orphans'  court  has  exclusive  jurisdiction  of  a  suit  to  en- 
force the  specific  performance  of  a  contract  for  the  sale  of  land  made  by  a 
deceased  person;  and  in  Bradfords  v.  Kents,  43  Id.  482,  to  the  point  that 
the  common-law  remedy  is  not  available  where  a  statutory  one  has  been 
given. 
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Beatty  v.  Wrat. 

[10  PxmmTLTAjnA  Szatb,  Mtt.] 
SUBVITIIIO    PABTMXJt  18    NOT  ENTITLED   TO   COMPINSATIXMr   flOE  WlKDDrO 

UP  the  partnership  busisess. 

Ebbob  to  the  common  pleas  of  Armstrong  county.  This  was 
an  amicable  action  of  account  render  brought  by  Robert  Wray 
as  administrator  of  the  estate  of  E.  Eirkpatrick,  deceased, 
against  Robert  Beatty,  who  had  been  a  partner  of  the  plaint- 
iff's intestate  up  to  the  time  of  his  death.  After  the  death  of 
Eirkpatrick  Beatty  began  to  wind  up  the  business  of  the  firm. 
He  set  up  a  claim  before  the  auditor  for  an  allowance  as  com- 
pensation to  him  for  his  time  and  trouble  in  closing  up  the 
businebs  of  the  firm.  Plaintiff's  counsel  objected  to  the  claim, 
and  asked  for  an  issue  at  law  to  be  certified.'  This  was  done, 
and  judgment  was  rendered  for. the  plaintiff.  To  this  judg- 
ment error  was  assigned. 

FuJion,  for  the  plaintiff  in  error. 

Lee,  for  the  defendant  in  error. 

By  Court,  Oibson,  J.  This  case  presents  so  few  salient  points 
that  it  is  difficult  to  deal  with  it;  yet  it  rests  on  principles  and 
analogies  that  may  conduct  the  mind  to  a  satisfactory  conclu- 
sion. At  the  formation  of  a  partnership,  its  dissolution  by 
death  is  rarely  contemplated.  It  is  an  unwelcome  subject;  for 
no  man  who  enters  on  a  speculation  can  bear  to  think  he  may 
not  live  to  finish  it.  Hence  the  contract  is  usually  framed  for 
operations  during  the  proposed  period;  and  when  the  parties 
anticipate  the  expiration  of  it,  they  dispose  of  the  unfinished 
business  by  a  new  arrangement.  Consequently,  in  articles  or  a 
parol  contract  of  partnership,  there  is  seldom,  if  ever,  an  ex- 
press provision  for  a  case  like  the  present;  and  where  compen- 
sation is  not  allowed  a  surviring  partner  by  a  commercial  cus- 
tom, the  contract,  based  on  the  law  of  partnership,  binds  him 
by  an  implied  covenant  or  promise  to  settle  the  accounts,  pay 
the  debts,  and  hand  over  a  proportionate  part  of  the  capital 
and  profits  as  his  proper  business.  As  each  partner  is  clothed 
with  all  the  power  of , the  firm,  each  is  burdened  with  all  the 
duties  of  it;  and  when  one  of  them  dies,  this  power  and  these 
duties  devolve  on  the  survivor  as  the  representative  of  the  firm, 
or  rather  as  the  firm  itself.  Now  the  difficulty  is  to  conceive 
how  a  party  can  entitle  himself  to  a  reward  for  doing  what  the 
law  and  his  contract  had  bound  him  to  do.    According  to 
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Thornton  t.  Prodor,  1  Anst.  94»  a  universal  usage  to  allow  a 
Bnrviving  partner  for  his  agency  in  trading  with  the  joint  capital 
after  the  death  would  enter  into  the  original  contract  of  part« 
nership  and  be  one  of  the  conditions  of  it;  from  which  the  in- 
ference is  legitimate  that  if  there  be  no  such  nsage,  the  law 
enters  into  it  and  disposes  of  the  contingency  differently;  and 
the  same  inference  would  be  legitimate  if  there  were  a  custom 
for  it,  in  regard  to  a  surviving  partner's  agency  in  closing  the 
ooDcems  of  his  firm.  The  pajides  may  frame  their  contract  on 
the  basis  of  either;  but  where  they  treat  without  reference  to  the 
one  or  the  other,  it  is  reasonable  to  presume  they  had  in  view  the 
law  rather  than  a  doubtful  custom,  of  which  there  is  not  a  trace 
in  the  books.  It  is  not  too  much  to  assume  that  they  left  this 
very  contingency  to  the  law  to  determine  which  of  them  should 
have  the  miserable  good  luck  to  cast  the  burden  of  the  unfinished 
business  on  his  associate.  It  is  settled  by  ThorrUon  v.  Proctor, 
already  died,  Bradford  v.  Kimherly,  8  Johns.  Ch.  436,  and 
Franklin  v.  Botnnson,  1  Id.  165,  that  there  is  no  compensation 
for  inequality  of  services  rendered  before  the  dissolution;  and 
these  cases  are  decisive  of  the  present;  for  winding  up,  which  is 
the  consummation  of  the  contract  and  its  business,  is  as  much 
an  afijEur  of  the  firm  as  an  original  operation.  A  partnership 
dissolved  even  by  efflux  of  time,  like  a  banking  corporation,  con- 
tinues to  exist  for  the  closing  of  its  business.  In  Peacock  r. 
Peacock,  16  Yes.  57,  it  was  said  that  there  is  a  community  of 
interest  between  partners  after  dissolution;  on  the  authority  of 
.  which,  a  liquidating  partner  was  allowed,  in  Davis  and  Jk^au- 
qu^8  Estate,  5  Whart  539  [34  Am.  Dec.  574],  to  bind  the  out- 
going partner  by  a  note  discounted  in  the  name  of  the  firm  to 
relieve  its  effects  from  the  pressure  of  a  ruinous  execution.  Was 
not  the  discounting  partner  laboring  for  the  firm  under  the 
original  contract,  and  could  he  have  charged  for  his  services  in 
the  transaction  as  piece-work? 

Added  to  these  considerations,  it  is  of  irzesiBtible  force  that 
the  reported  cases  afford  no  precedent  for  such  an  allowance; 
and  that  MiUer  v.  Anspach,  in  the  district  court  of  Philadelphia, 
is  the  only  one  in  which  it  was  even  claimed.  If  there  had  been 
a  commercial  custom  to  give  color  to  it,  it  would  have  appeared 
in  some  of  the  decrees  on  bills  to  account.  But  analogous  cases 
throw  a  strong  light  on  the  matter.  It  sometimes  happens  that 
a  surviving  partner  continues  the  business  with  the  partnership 
stock;  and  in  Burden  v.  Burden,  1  Yes.  &.  B.  171,  such  a  sur- 
vivor though  allowed  his  expenses,  was  not  allowed  for  his 
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trouble.  Lord  Eldon  remarkiiig,  that  had  he  carried  on  the  trade 
for  the  benefit  of  the  children  under  the  articles  but  without  an 
express  stipulation  for  it»  he  would  have  been  entitled  to  no 
more.  But  services  in  winding  up  are  rendered  for  the  benefit 
of  the  firm,  under  an  implied  covenant  in  the  articles,  or  an  im- 
plied promise  where  the  contract  is  a  parol  one,  as  much  as 
services  after  the  death,  under  an  express  <;ovenant  or  promise. 
Yet  in  the  subsequent  case  of  Brown  v.  De  Tastet,  1  Jao.  284,  the 
survivor  was  allowed  to  charge  for  his  management.  Surely, 
that  case  was  not  thoroughly  considered.  To  involve  the  prop- 
erty of  another  in  the  chances  of  commerce,  without  his  consent, 
is  a  wrong  which  can  not  found  a  right;  and  Lord  Eldon  was 
gratuitously  liberal  when  he  allowed  the  delinquent  survivor  his 
expenses;  who,  if  he  might  charge  when  the  business  had  been 
prosperous,  might  charge  when  it  had  been  ruinous;  and  if  he 
might  charge  for  expense,  he  might,  on  every  principle  of  con- 
sistency, charge  for  labor.  If  the  business  were  carried  on 
under  a  special  provision  for  the  children,  it  is  admitted  that  he 
could  not  charge  for  his  personal  services;  and  if  it  were  carried 
on  without  the  authority  of  their  parent,  original  or  testament- 
ary, he  would  have  involved  them  in  the  perils  of  mercantile 
adventure  in  his  own  wrong.  In  regard  to  that  point,  the 
English  chancellors  seem  to  have  been  guided  by  a  sense  of  the 
hardship  of  the  particular  case,  rather  than  by  any  fixed  prin- 
ciple. In  other  respects  their  decisions  in  cases  of  subsequent, 
trading  have  been  remarkably  stringent.  The  representatives 
of  the  dead  partner  have  not  olUy  been  allowed  to  elect  between 
interest  and  the  profits,  but  an  inquiry  has  been  directed  to  as- 
certain which  would  be  the  more  advantageous.  The  rule  holds 
in  all  other  cases  of  trust.  An  executor  has  never  been  allowed 
a  commission  on  profits;  but  on  the  contrary,  has  been  charged 
either  legal  or  chancery  interest.  A  surviving  partner  takes  the 
legH  title  to  his  dead  partner's  share  of  the  effects  as  a  trustee; 
and  it  is  a  rule  of  the  courts  in  England  not  to  allow  a  trustee 
compensation;  but  though  this  rule  is  relaxed  in  Pennsylvania, 
and  perhaps  most  of  the  other  states,  it  has  not  been  relaxed  so 
far  as  to  allow  compensation  to  one  who  has  abused  his  trust. 
At  first  view,  it  might  seem  unjust  that  a  co-operator  should  con- 
tribute more  than  his  share  to  the  success  of  an  enterprise  without 
remuneration  for  the  excess;  but  his  share  depends  on  the  nature 
of  the  bargain.  By  the  contract  of  association,  every  partner  is 
bo1^ld  to  work  to  the  extent  of  his  ability  for  the  benefit  of 
Uie  whole,  without  regard  to  the  services  of  his  copartners,  and 
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without  compftrison  of  Tallies;  for  services  to  the  firm  can  not, 
from  their  very  nature,  be  estimated  and  equalized  by  compen* 
sation  of  differences.  They  are  inappreciable,  and  unsusceptible 
of  specific  charge.  A  partner  could  not  keep  an  account  of 
every  hoop  or  nail  driven  by  him;  and  if  this  be  the  nature  of 
services  to  the  firm  before  dissolution,  it  is  the  nature  of  ser- 
vices to  the  firm  after  it.  A  partner  might  as  well  pretend  to 
charge  for  doing  his  partner's  duties  during  sickness  or  tempo- 
rary insanity,  which  does  not  necessarily  Work  a  dissolution  of 
the  partnership,  as  to  charge  for  doing  what  his  dead  partner 
might  have  possibly  done  had  he  lived.  The  difference  is,  that 
the  disability  is  temporary  in  the  one  case  and  perpetual  in  the 
other;  but  the  legal  consequences  of  it  between  the  partners  aie 
the 'same. 
Judgment  a£Srmed. 

SimviYiNo  Pabtkkb  is  not  Bntttlxd  to  Chabob  CoMPXHaATiOH  for  wet* 
▼ices  rendered  in  settling  the  partnership  bosineas:  Brown  v.  McFariand*$ 
Et^t,  41  Pa.  St.  133;  Oyfj€r'%  Appeal,  62  Id.  80;  Origg$  ▼.  Clark,  23  Cal.  430; 
Tilloison  v.  TiUotmm,  34  Conn.  366,  all  citing  the  principal  case. 

Thb  pbinoipal  gasx  is  citkd  cr  Mar$/i*$  Appeal,  69  Fa.  St.  33,  to  the 
point  that  every  partner  is  bound  to  work  to  the  extent  of  his  ability  for  the 
benefit  of  the  partnership,  without  regard  to  the  aervioea  of  his  oopartnen^ 
and  without  comparison  of  value. 


McCoy  v:  Danlet. 

[20  PaSSSlLVAWA  Statb,  M.] 

ArPBOPBXATioir  or  Ahothbb's  Pbopbbtt  to  Oks's  Owv  Uib  is  hot  Al- 
lowed even  for  a  temporary  purpose. 

One  Who  Ebects  Dam  on  his  Own  Land  is  Responsible  fob  All  In- 
JUBT  caused  by  it  to  the  land  of  another  io  times  of  usual,  ordinary,  and 
expected  freshets. 

Damages  Such  as  wi;«l  Punish  Defendant  and  Compel  Him  to  Abatb 
NinsANCE  are  bound  to  be  awarded  to  the  plaintiff  in  a  suit  for  the  con- 
tiuuance  of  the  nuisance,  after  a  recovery  in  a  former  action,  notwith- 
standing the  erection  complained  of  was  of  great  value  to  the  defendant, 
and  the  injury  to  the  plaintiff  was  insignificant. 

Case  for  the  continuance  of  a  nuisance.  The  plaintiff  had 
previously  brought  an  action  against  the  defendant  to  recover 
damages  for  an  injuiy  caused  to  the  plaintiff's  land  by  hack- 
water  from  a  dam  erected  on  the  defendant's  land,  and  had  re- 
covered a  verdict  and  judgment  in  that  action.  The  defendant 
having  neglected  and  refused  to  abate  the  nuisance,  the  present 
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action  iras  bronglit,  in  which  the  defendant  had  a  Terdict  and 
judgment.  The  errors  assigned  by  the  plaintiff  sufficiently  ap« 
pear  in  the  opinion. 

Acheson  and  WUsan^  for  the  plaintiff  in  error. 

Montgomery,  for  the  defendant  in  error. 

By  Court,  Black,  0.  J.  This  was  an  action  on  the  case  for 
erecting  a  dam  by  which  the  water  of  the  stream  was  penned 
back  so  as  to  otci^ow  the  plaintiff's  land  aboTe.  Evidence  was 
offered  to  show  the  injury  which  had  been  caused  by  the  struct- 
ure at  times  of  ordinary  and  natural  rises  in  the  stream;  at  xeg* 
ular  and  periodical  rises;  at  times  of  high  water  occurring  at 
the  usual  flood  seasons;  and  at  times  of  ordinary  and  common 
freshets.  All  this  was  rejected,  and  the  court  held  in  the  charge 
that  there  could  be  no  recovery  except  for  damage  done  by 
swelling  back  the  water  at  its  ordinary  stage,  and  this  was  de- 
fined to  be  that  situation  in  which  it  remains  longest,  excluding 
the  dry  season. 

We  find  no  authority  for  this  rule.  One  objection  to  it  is  the 
extreme  difficulty  of  its  application.  In  this  country  there  is 
no  dry  season,  properly  so  called.  We  have  periods  of  drought, 
which  come  irregularly  and  at  a11  times  of  the  year.  The  streams 
rise  immediately  after  a  rain  or  the  melting  of  the  snows,  and 
the  fall  begins  as  soon  as  the  rise  ceases.  That  they  ever  remain 
in  one  situation  for  a  perceptible  length  of  time  would  be  hard 
to  prove.  If  they  do,  it  would  require  an  observation  so  close 
and  so  constant  to  know  in  what  situation  they  remain  longest, 
that  no  person  of  ordinary  habits  could  be  expected  to  tell  it. 
No  two  witnesses  would  be  likely  to  agree  even  upon  their  aver- 
age height  during  a  given  time. 

But  suppose  the  ordinary  situation  of  a  stream,  according  to 
this  definition  of  it,  could  be  ascertained  with  tolerable  accu- 
racy, we  think  a  dam  which  backs  the  water  on  the  land  of  the 
proprietor  above  during  every  spell  of  wet  weather  is  something 
more  than  damnum  absque  injuria.  If  not,  a  man  whose  farm 
consists  of  a  low  creek  bottom  is  at  the  mercy  of  his  neighbor 
below.  His  trees  may  be  killed,  his  crops  destroyed,  his  springs 
drowned,  his  house  rendered  uninhabitable,  and  his  land  made 
worthless,  not  only  while  the  overflow  lasts,  but  by  the  pools  of 
stagnant  v^ter  leii  standing  on  it  afterwards.  And  all  this 
must  be  the  necessary  consequence,  not  of  great  floods,  which, 
like  other  inevitable  calamities,  are  to  be  borne  without  com- 
plaint, but  of  every  ordinary  freshet  caused  by  the  usual  rains 
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which  are  ezpeeted  with  as  much  confidence  as  we  look  for  the 
retom  of  sommer  and  winter.  The  law  would  be  Terj  defectire 
if  it  did  not  protect  men  from  wrongs  like  these  in  rainjaswell 
as  in  dry  seasons;  and  since  eveiy  year  brings  its  alternations 
of  high  water  and  low,  a  person  who  ere.cts  a  dam  is  bound  to 
foresee  the  one  as  much  as  the  other.  It  often  happens  that 
■mall  mills  for  grinding,  sawing,  or  other  purposes  are  erected 
on  streams  too  weak  to  torn  them  except  at  high  water.  Sap- 
pose  two  such  mills  are  on  the  same  creek,  the  owner  of  the 
lower  one,  according  to  the  defendant's  doctrine,  can  say  to  the 
other,  ''  Yon  may  use  your  machinery,  if  you  can,  when  there  is 
not  water  enough  to  drire  it,  but  when  the  rise  comes,  I  claim 
the  right,  and  will  exercise  it,  to  pen  the  water  back  upon  you 
and  stop  your  wheel."  If  one  party  may  do  this  with  impunity, 
and  the  other  must  submit  without  a  remedy,  what  becomes  of 
the  maxim,  SHc  utere  two  ut  alienum  runi  lasdrnf 

The  opinion  in  the  case  of  the  Monmngahela  Navigation  Cam'- 
pany  v.  Coon,  6  Pa.  St  879  [47  Am.  Dec.  474],  which  seems  to 
have  misled  the  court  of  common  pleas,  does  not  go  the  whole 
length,  they  seem  to  haye  thought.  The  judge  who  delivered 
that  opinion  speaks  throughout,  not  of  the  usual  high  water, 
but  of  floods  which  occur  on  extraordinary  occasions.  Besides, 
the  point  was  not  before  him  at  all;  and  he  was  not  required  to 
speak  with  precision.  The  only  point  decided  there  which 
makes  that  case  akin  to  this  one  was,  that  under  the  act  of 
assembly  the  defendants  were  responsible  for  all  damage  caused 
by  their  dam  under  all  circumstances.  The  remarks  about  the 
rights  and  duties  of  riparian  proprietors  differently  situated 
were  but  obiier  dicta;  and  there  is  nothing  in  them  from  which 
we  infer  that  the  court  then  considered  a  common  freshet,  such 
as  may  probably  haj^>en  any  month  in  the  year  to  be  an  ex- 
traordinary occasion,  of  which  one  who  built  a  dam  was  not  re- 
quired to  calculate  the  effects. 

But  this  question  did  arise  in  Bell  t.  McClirUodc,  9  Watts,  119 
[84  Am.  Dec.  607],  and  it  was  decided,  not  under  the  act  mak- 
ing Oil  creek  a  public  highway  (for  the  statute  did  not  either 
create  or  change  the  rights  of  the  parties),  but  according  to  the 
principles  of  the  common  law,  that  one  who  erects  a  dam  is  re- 
sponsible for  all  the  injury  caused  by  it  in  times  of  usual,  ordi- 
nary, and  expected  freeOiets.  A  flood  is  another  thing.  It  may 
not  come  for  years  together.  When  it  does  come,  it  is  a  visita- 
tion of  Previdence,  and  the  destruction  it  brings  with  it  must 
be  borne  by  those  on  whom  it  happens  to  fiill. 
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This  -was  a  second  suit  for  the  same  injtiij.  The  first  had 
resulted  in  a  judgment  for  the  plaintiff.  The  court  properly 
held  that  the  record  in  the  former  case  was  dedsiTe  of  the  par* 
ties'  rights.  The  plaintiff  submitted  that  the  jury  were  bound 
to  find  such  damages  as  would  punish  the  defendant,  and  com- 
pel him  to  abate  the  nuisance.  But  this  the  court  denied  to  be 
law  in  a  case  where  the  erection  complained  of  was  of  great 
Talue  to  one  parly,  and  the  injury  to  the  other  insignifi- 
cant. In  this  can  not  concur.  .  The  usufruct  of  water  belongs 
to  the  owners  of  the  land  through  which  it  passes.  It  is  prop- 
erty to  ail  intents  and  purposes.  If  one  uses  it  in  such  a  way 
as  to  prevent  another,  whose  right  is  as  good  as  his,  from  using 
it  for  a  similar  purpose,  or  if  he  interferes  in  any  injurious  way 
with  its  natural  flow  through  the  land  of  his  neighbor  above  or 
below  him,  he  is  taking  another  man's  property  for  his  own 
puposes,  and  this  he  can  never  do  without  a  contract.  He  who 
desires  to  have  a  water  right  which  does  not  belong  to  him 
must  bai'gain  for  it,  as  he  would  do  for  anything  else.  The 
law  will  not  allow  the  owner  to  be  deprived  of  it  because  he 
does  not  use  it  profitably;  nor  compel  him  to  part  with  it 
against  his  will,  even  for  a  full  price.  The  plaintiff's  right, 
therefore,  to  have  the  dam  in  question  reduced,  and  to  be  re- 
stored again  to  the  full  enjoyment  of  his  own  property,  was 
absolute,  and  in  no  manner  or  degree  dependent  on  its  value 
to  his  adversary,  or  the  quantum  of  injury  done  to  himself.  The 
first  action  in  such  cases  is  generally  brought  to  test  the  par- 
ties' rights.  In  the  absence  of  malice  or  aggravating  circum- 
stances, compensatory  damages  are  enough;  for  it  can  not  fairly 
be  presumed  that  any  one  would  maintain  a  nuisance  in  the 
face  of  a  judicial  decision  conclusively  fixing  its  character.  But 
if  he  will  not  abate  it,  he  may  be  compelled  to  do  so  in  a  second 
action.  And  how  shall  he  be  compelled  to  do  it,  except  by  a 
verdict  which  makes  it  his  interest  ?  The  point  on  this  subject 
should  have  been  answered  in  the  affirmative,  and  the  jury  in- 
structed to  see,  not  only  that  the  plaintiff  lost  nothing,  but  that 
the  defendant  gained  nothing  by  disobedience  of  the  law. 

LowBiB,  J.  The  prevailing  and  controlling  error  in  the  trial 
of  this  cause  is  in  holding  that  a  man  may  erect  a  mill-dam  on 
his  own  land  so  as  to  throw  the  water  back  to  his  neighbor's 
line,  in  the  ordinary  stage  of  the  stream,  even  though  the  con- 
sequence be  that  in  its  natural  and  ordinary  swellings  in  some 
seasons  of  the  year  his  neighbor's  land  is  overflowed.    The  cor* 
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rection  of  this  error  will,  of  itself,  modify  some  other  points 
mled  by  the  court  below. 

No  man  has  a  right  to  appropriate  any  portion  of  his  neigh- 
bor's property  to  his  own  use,  eren  for  a  temporaiy  purpose. 
If  he  may  take  his  neighbor's  land  at  frequent  and  uncertain 
periods  in  every  year,  he  may  as  well  take  it  altogether,  for  his 
neighbor  can  not  use  it.  If  it  is  Tery  important  for  him  to  have 
it,  let  him  buy  it  If  he  invades  it  improperly,  let  him  suffer  as 
a  wrong-doer. 

Ordinary:  the  error  is  in  the  use  of  that  word.  A  distinction 
is  taken  between  the  ordinary  stage  of  the  water  and  at  its 
ordinary  stage  at  particular  periods.  The  former  is  without 
meaning  unless  it  means  the  average  stage;  for  there  is  no 
ordinary  stage  of  any  stream  in  this  country  for  the  year  round. 
A  man  may  make  his  dam  according  to  the  ordinary,  but  not 
according  to  the  average,  stage  of  the  stream.  But  what  is  the 
ordinary  stage?  That  depends  upon  seasons  and  weather. 
The  ordinary  stage  in  ordiziaiy  rainy  seasons  is  one  thing,  and 
in  ordinary  dry  seasons  is  another.  The  ordinary  stage  in 
March  is  high,  in  August,  low.  The  ordinary  rises  of  streams 
are  matters  which  every  one  is  expected  to  provide  against, 
because,  with  ordinary  care,  he  can  calculate  upon  them.  The 
0¥mer  of  a  dam  is  not  answerable  for  damages  caused  by  his 
dam,  combined  with  an  act  of  providence.  But  an  act  of  provi- 
dence, in  legal  phraseology,  means  an  accident  against  which 
ordinary  skill  and  foresight  is  not  expected  to  provide.  It  does 
not  include  those  floods  which  happen  so  frequently  that  men 
of  ordinary  prudence  are  expected  to  calculate  upon  them;  and 
against  such  swellings  the  defendant  was  bound  to  provide 
when  he  erected  his  dam;  and  if  he  did  not  do  so,  he  should  be 
compeUed  to  lower  it,  if  the  plaintiff  insists. 

Judgment  reversed  and  a  new  trial  awarded. 

EioHTS  AND  Liabilities  of  Ownebs  ov  Dams.— It  it  not  within  the  porw 
view  of  this  note  to  consider  at  all  or  to  any  great  extent  those  rights  and 
liabilities  of  owners  of  dams  which  do  not  essentially  differ  from  the  rights 
and  liabilities  of  riparian  proprietors  in  geneitd.  Certain  questions  concern- 
ing riparian  rights  have  heretofore  been  treated  in  this  series:  See  the  note 
to  Gardner  y,  Newburtjh^  7  Ara.  Dec.  526,  on  property  in  water;  and  that  to 
HtaXh  V.  WilUam$^  43  Id.  265,  on  prior  appropriation  of  water  of  a  stream. 
.  OvKRFLOwiNo  OB  Othxbwisb  Injubino  Propebtt  of  Ripabiak  Pbo- 
PBIETOB  OB  Otheb  LA>*r  OwKER  Abovb.— While  the  general  role  nndonbtedly 
is  that  the  owner  of  a  dam  may  swell  the  water  of  a  stream  or  pond,  in  its 
natural  state,  up  to  his  neighbor's  line,  see  MongaMla  NamgcUion  Co.  v. 
Coon,  6  Pa.  St.  379;  S.  C,  47  Am.  Dec.  474,  still  his  use  of  the  water  in  sncb 
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a  maimer  m  to  inundate  or  overflow  the  lands  of  a  riparian  proprietor  or  other 
land  owner  aboye,  without  haying  aoqnired  a  right  to  do  so,  is  certainly  oon- 
trary  to  the  maxim,  Sie  utere  tuo  ut  (dienum  non  Uxdcu,  for  which  an  action 
will  lie:  Angell  on  Wateroourses,  sec.  330;  StotU  v.  McAdams^  33  Am.  Dec 
441;  PiaJey  v.  dark,  35  N.  Y.  520;  Wright  v.  Howard,  1  Sim.  &  Stu.  190, 
193.  In  the  last  of  these  cases  the  vice^hancellor  said:  '*  Without  the  con- 
sent of  the  other  proprietors  who  may  be  affected  by  his  operations,  no  pro- 
prietor can  either  diminish  the  quantity  of  water  which  would  otherwise 
descend  to  the  proprietors  below,  nor  throw  the  water  back  upon  the  pro- 
prietors above.  Every  proprietor  who  claims  a  right  to  throw  the  water 
back  above,  or  to  diminish  the  quantity  of  water  which  is  to  descend  below, 
must,  in  order  to  maintain  his  claim,  either  prove  an  actual  grant  or  lioenfe 
from  the  proprietors  affected  by  his  operations,  or  must  prove  an  uninter- 
rupted enjoyment  of  twenty  years;*'  and  so  well  is  the  law  settled  in  this 
respect,  that  if  one  tenant  in  common  of  property  upon  which  a  mill  is  situated 
erects  a  dam  below  on  the  same  watercourse,  upon  his  several  estate,  and 
thereby  flows  the  common  property  to  the  injury  of  his  co-tenant,  the  latter 
may  maintain  an  action  against  him:  Odiome  v.  Luford,  9  N.  H.  502;  8.  C, 
82  Am.  Deo.  387. 

This  rule  is  not  confined  to  injuries  by  overflowiug  alone,  but  extends  to 
damages  caused  by  backwater  percolatii^;  through  the  soil  upon  the  lands  of 
an  adjoining  proprietor:  PixUy  v.  Clark,  35  N.  Y.  520;  MaraJi  v.  Trtdliuger, 
6  Or.  356;  IViUon  v.  New  Bedford,  108  Mass.  261;  Fletcher  v.  Syland,  L.  B., 
1  Ex.,  265;  and  to  an  interference  with  natural  drainage:  Bassett  v.  Salitburp 
M/g.  Co.,  43  N.  H.  669;  Treat  v.  Batet,  27  Mich.  390.  So,  also,  if  one 
erects  a  dam  upon  lus  own  land,  thereby  creating  a  stagnant  pond  or  pool, 
injuring,  or  likely  to  injure,  the  health  of  persons  living  near,  an  appropriate 
remedy  will  be  granted  against  the  nuisance:  Neal  v.  Henry,  Meigs,  17;  S. 
C,  33  Am.  Dec  125;  Treal  v.  Bates,  27  Mich.  390;  WhUe  v.  Forbes,  Walk. 
Ch.  112;  Ogletrte  v.  MeQuaggs,  67  Ala.  580;  S.  a,  42  Am.  Bep.  112.  In  the 
first  of  these  cases  the  following  language  is  used  by  Reese,  J. :  "Every  indi- 
vidual, indeed,  has  a  right  to  make  the  most  profitable  use  of  that  which  is 
his  own,  so  that  he  does  not  injure  others  in  the  enjoyment  of  what  is  theirs. 
And  it  is  conceded  also,  that  if  one,  in  the  cautious  and  prudent  use  of 
property,  in  a  manner  appropriate  to  its  nature  and  character,  produce  some 
annoyance  to  his  neighbor,  such  person,  though  sustaining  some  loss,  h^ 
suffered  np  legal  injury  which  can  be  redressed.  But  to  dam  up  a  stream, 
and  create  pools  of  stagnant  water  upon  or  near  to  the  prenuses  of  another, 
poisoning  the  atmosphere,  generating  disease,  and  impairing  the  enjoyment 
of  that  most  valuable  of  absolute  rights,  health,  can  not  be  called  the  cau- 
tious and  prudent  use  of  property  in  an  appropriate  matter.  To  do  so  is  to 
violate  the  injunction.  Sic  utere  tuo  ut  alienum  non  IcBdas,"  Many  of  the 
mill  acts  specially  provide  that  dams  shall  not  be  allowed  to  be  constructed 
thereunder,  if  injury  of  the  health  of  the  neighborhood  is  likely  to  result. 
And  in  Luning  v.  State,  2  Finn.  215;  S.  C,  52  Am.  Deo.  153,  it  was  held 
that  these  acts  did  not  warrant  the  building  of  dams  so  as  to  create  a  pub- 
lic nuisance  in  this  respect.  The  extent  of  the  injury  caused  by  a  wrongful 
overflow  docs  not  affect  the  right  of  action.  Notwithstanding  no  actual  in- 
jury has  been  sustained,  nominal  damages  may  be  recovered:  Washb.  on 
Easements,  289;  PaMoriua  v.  Fisher,  I  Bawle,  27;  Amoskeag  Mfg.  Co,  v. 
Ooodale,  46  N.  H.  53;  Casebeer  v.  Mwtry,  55  Pa.  St  419;  Eagle  etc,  Mfg. 
Co.  v.  Gibson,  62  Ala.  369;  Dorman  v.  Ames,  12  Minn.  451;  the  last  case  cit- 
ing the  principal  case  to  this  point.    There  are,  however,  some  expressions 
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of  opinion  to  the  oontnury.  Tbiit.  in  OarreU  ▼.  MeKie^  1  Rich.  L.  444;  S.  C, 
44  Am.  Deo.  203,  it  is  laid  down  that  the  raising  of  water  by  a  dam  above  iti 
nataral  level,  in  the  part  of  the  channel  of  a  stream  owned  by  another  ripa- 
rian proprietor,  does  not  give  him  a  right  of  action,  unless  special  damage 
be  shown;  and  see  WiUiamB  v.  MarUmd,  2  Bam.  &  Cress.  910;  Wrigki  ▼. 
Howard,  I  Sim.  ^  Sto.  100,  203.  Bnt  the  weight  of  authority  is  clearly  to 
the  contrary.  If  one's  knd  is  overflowed  by  another,  the  former,  it  seems» 
has  a  legal  right  to  defend  his  land  by  erecting  banks,  dams,  and  the  like, 
and  if  any  conseqnences  injorions  to  the  first  wrong-doer  result  from  this 
course,  he  must  submit  to  them,  and  can  not  recover  compensation:  MerrUt 
V.  Parker,  Coxe,  460,  466. 

Flowino  Bagkwatxb  upon  Mill  ABOVB.~The  injunction,  Sicvtere  teo, 
etc,  applies  equally  to  flowing  backwater  upon  a  mill  above  as  to  overflowing 
lands.  "Indeed,"  as  Mr.  Angell  says,  '*the  consequences  of  setting  back 
the  water  upon  a  mill-wheel  above  are,  in  most'  cases,  more  injurious  than 
flowing  the  land  in  the  absence  of  any  mill  upon  it:"  Angell  on  Watercourses, 
sec  340.  And  in  HodgtM  v.  Raynumd,  0  Mass.  816,  319,  the  supreme  court 
of  Massachusetts  say:  **  There  can  be  no  difference  whether  the  damage  to  the 
Qwuev  of  a  mill  arise  from  the  water  above  being  diverted  from  his  mill,  or 
from  the  water  below  being  stopped  so  as  to  flow  back,  and  thereby  prevent 
the  mill  from  grinding.  The  mischief  is  the  same,  and  the  same  remedy 
ought  to  be  furnished:"  so,  too,  in  Bviz  v.  Ihrie,  1  Bawle,  218,  it  was  said 
that  *'any  impediment  in  the  stream,  caused  by  the  defendant's  dam,  by 
which  the  plaintiff's  mill  is  stopped  from  grinding,  in  any  state  of  the  water, 
or  made  to  grind  slower  or  worse  tiian  it  othenprise  would,  is  an  injury  for 
which  the  plaintiff  would  be  entitled  to  damages."  Where  the  proprietor  of 
a  mill  and  a  definite  portion  of  the  water  power  makes  a  change  in  a  sluice- 
way, thereby  occasioning  an  increase  of  backwater,  to  the  injury  of  the  mill 
of  a  neighboring  owner,  who  is  also  a  part  owner  of  the  water  power,  the 
latter  may  maintain  an  action  therefor:  Mwnroe  v.  OaieB,  48  Mc  463.  Under 
a  decree  for  the  lowering  of  a  mill-dam  to  such  an  extent  that  it  will  not  in- 
terfere with  the  plaintiff's  prior  enjoyment  of  a  water  power,  the  true  height 
at  which  the  dam  ought  to  be  allowed  to  stand  should  be  determined  rather 
by  experiments  than  upon  theoretical  conclusions  drawn  from  surveys:  De- 
eoToh  Woolen  Mill  Co.  v.  Oreer,  68  Iowa,  86;  and  see  Brown  v.  Bush,  46  Pa. 
St.  61. 

Flooding  Lands  or  Mills  Below.— It  is  equally  actionable  for  the 
owner  of  a  dam  to  vehemently  discharge  a  superabundance  of  water  below 
him,  injuring  Ixmds  or  mills,  as  it  is  to  overflow  or  set  back  water  above  or  to 
the  side  of  him:  Angell  on  Watercourses,  sec  335;  MerriU  v.  Brinkerhoff,  17 
Johns.  306;  Oerriah  v.  Newmarket  Mfg.  Co.,  30  N.  H.  478;  Tilhtaon  v. 
SmUh,  32  Id.  90;  Clinton  v.  Myers,  46  N.  T.  511;  an  injunction,  however, 
restraining  an  upper  mill  owner  from  allowing  the  water  to  flow  over  his  dam 
in  quantities  greater  than  is  required  to  run  his  machinery,  but  requiring 
him  to  allow  it  to  flow  into  another's  mill-pond,  to  the  amount  of  the  natural 
flow  of  the  stream,  is  erroneous,  because  it  discriminates  in  favor  of  the  lower 
owner:  Hoxeie  v.  Boxsie,  38  Mich.  77. 

DmNTiON  OF  Watkr. — The  owner  of  a  mill  has  likewise  no  right  to 
detain  water  by  means  of  a  dam  for  an  unreasonable  time,  to  the  injury  of 
those  below:  MerriU  v.  Brinkerhoff,  17  Johns.  306;  Clinton  v.  Myers,  46  N. 
Y.  511.  But  a  reasonable  detention  for  the  purpose  of  driving  such  machin- 
ery as  the  stream  in  ordinary  stages  is  capable  of  propelling  im  proper:  CUn- 


Digitized  by  VjOOQIC 


1862.]  McCoy  v.  Danlet.  687 

Um  y.  Myen,  supra;  PUU  ▼.  Laneatter  MUU,  13  Met.  156;  Whaler  v.  AM, 
29  Fh.  St,  9S;BnUardy. Saratoga  ncioriaA(fg.Co.,77'tf.Y. 625.  The  rea- 
■onableDees  of  the  detention  depends  much  npon  the  natare  and  size  of  the 
stream,  as  well  as  the  employment  to  which  it  is  suheervient:  Angell  on  Water- 
oonrses,  see.  119;  Davis  v.  Getchell,  50  Me.  602,  605;  Tourtellot  v.  Phdpa,  4 
Gray,  370,  376;  Norway  Plaint  Co.  v.  Bradley,  52  N.  H.  86,  105,  110;  Timm 
V.  Bear,  29  Wis.  254;  Keeney  etc.  M/g.  Co.  y.  Union  Mfg.  Co.,  39  Conn.  576; 
Parker  v.  Hotchbi8$,  25  Id.  321.  In  Davis  t.  OeUheU,  mtpra,  Bice,  J.,  nses 
the  following  langnage;  "The  reasonableness  of  the  detention  of  mnning 
water  by  dams  by  a  riparian  proprietor  above,  to  the  injury  of  a  riparian  pro- 
prietor below,  depends  much  npon  the  nature  and  sise  of  the  stream,  as  well 
as  the  use  to  which  it  is  subservient.  In  small  streams  where  the  volume  of 
water  in  its  ordinary  course  would  be  insufficient  for  practical  use,  the  law 
would  authorize  its  detention  for  a  reasonable  time  in  which  to  accumulate  a 
head  which  could  be  made  available.  It  is  only  by  thus  accumulating  water 
and  then  using  it  that  many  small  streams  can  be  made  practically  useful  as 
a  power  for  propelling  mills  and  machinery.  And,  so  far  from  this  deten- 
tion being  oonfined  to  times  necessary  for  repairs,  or  by  reason  of  some  extraor- 
dinary occurrence,  it  is  the  common  and  ordinary  way  in  which  the  water 
power  on  such  streams  is  made  effective  or  valuable.  The  question  in  sach 
case  is  whether  the  detention,  under  all  the  circumstances  of  the  case,  is  an 
unreasonable  use  of  the  water,  not  whether  it  in  unreasonably  detained  for 
the  specific  purpose  of  repair,  or  by  reason  of  some  extraordinary  occurrence." 
Where  it  becomes  necessary  to  clean  out  a  pond  the  water  may  be  drawn  ofi^ 
and  the  pond  afterwards  refilled;  and  if  during  the  process  of  refilling  a  pro- 
prietor below  is  deprived  of  the  use  of  the  water  for  that  time,  he  in  without 
remedy  for  the  damage:  De  Baun  v.  Bfon,  29  Hun,  236.  But  a  riparian  pro- 
prietor to  whom  water  first  comes  has  not  the  right  to  erect  dams  across  the 
stream  and  spread  out  the  water  so  that  it  is  lost  by  evaporation  and  absorp- 
tion to  an  extent  that  prevents  it  from  flowing  to  another  riparian  proprietor 
as  it  would  have  done  but  for  the  dams:  Ferrea  v.  Knipe,  2SCaL  340.  The 
reasonableness  of  the  detention,  depending  as  it  must  on  the  stream,  the  busi- 
ness to  which  it  is  subservient,  and  the  ever-varying  circumstances  of  each 
particular  case,  must  be  determined  by  the  jury:  Hetrieh  v.  Dtaehler,  6  Pa. 
St.  32. 

Right  to  Ovxktlow  or  Sbt  Back  Watkb  as  Aoquibbd  bt  Special 
Gbamt. — ^The  right  of  the  owner  of  a  dam  to  overflow  lands  of  another  above 
or  below,  or  to  set  back  the  water  on  an  upper  mill  privilege,  may  be  ac- 
quired by  special  grant,  or  reserved  in  a  conveyance  of  the  land,  like  any 
other  easement:  Angell  on  Watercourses,  sec.  353;  but  of  course  the  con- 
struction of  all  such  conveyances  and  agreements  will  depend  upon  the  ex- 
press stipulations  they  contain,  in  connection  with  the  nature  of  the  right 
granted:  Id.,  sec.  361.  Thus  in  the  case  of  a  conveyance  of  a  mill  and  its 
appurtenances,  and  where  the  subject-matter  of  the  conveyance  and  principal 
thing  granted  is  the  mill,  the  right  to  continue  to  overflow  the  lands  of  the 
grantor  to  the  same  extent  as  when  the  grant  was  made  passes  with  the  mill; 
but  the  rule  is  otherwise  where  the  subject-matter  of  the  grant  is  land  upon 
which  a  mill  is  standing,  the  grantee  not  paying  anything  additional  on  ac- 
count of  the  mill,  or  for  the  privilege  of  flooding  other  lands:  WUcoxon  v. 
McOhee,  12  HI.  381;  S.  a,54  Am.  Dec.  409,411;  and  to  the  grant  of  a  right  to 
back  the  water  on  the  land  of  the  grantor,  there  is  incident  the  right  to  enter 
and  clean  the  pool  and  repair  the  dam:  Trailey  v.  IVaters,  7  Pa.  St.  221;  so, 
also,  where  the  owner  of  lands  agrees  to  allow  the  maintenance  of  a  dam  at 
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»  oertain  height,  the  agreement  indudee  m  mn  incident  the  right  of  flowBge 
caosed  by  the  maintenance  of  that  height:  Albee  ▼.  Bajfden,  25  Minn.  267. 
A  grant  of  land  bounding  on  or  near  a  pond  and  etream,  reaerving  the  mill 
and  water  privilege,  is  a  reaerration  of  the  ri^t  of  flowing  the  land,  ao  far 
aa  neceeaaiy  and  convenient,  or  ao  far  as  haa  been  naoal  to  flow  it  for  that 
pnrpoae;  and  in  such  case  the  grantee  takes  anbject  to  the  easement:  PeUee 
r.  Hawes^  13  Pick.  323.  Bat  an  exception  of  a  mill  site  in  a  grant,  operat- 
ing aa  a  reservation  of  the  soil  of  the  mill  site  and  of  the  right  of  flowing  so 
much  land  as  is  nennssary  for  a  mill-pond,  ia  not  a  reservation  of  a  mere 
easement*  but  of  the  soil  itself;  and  the  grantor  and  hia  assigns  may  enter 
upon  and  locate  under  the  exception,  even  after  the  grantee  haa  conveyed 
and  assigned  his  interest  to  another:  Jcukaon  v.  Vermilyect,  6  Cow.  678. 
The  right  to  construct  a  dam  on  another's  land  impliea  the  right  to  the 
exclusive  use  and  possession  of  so  much  land  aa  may  be  nennssary  for  that 
purpose:  C<mweU  v.  Brookhart,  4  K  Mon.  580;  8.  C,  41  Am.  Dec  2i4. 
While  it  ia  competent  for  grantors  to  limit  the  right  of  flowage  to  particular 
purpoeea,  a  grant  in  fee  simple,  aa  a  general  rule,  can  not  be  restricted  except 
by  plain  conditions:  BcUhawaif  v.  MitcheU^  34  Mich.  164.  So  the  owner  of  a 
mill  under  an  agreement  authorixing  him  to  "  keep  his  dam  to  the  jury  mark, 
and  no  higher,"  may  vary,  repair,  and  use  his  dam  as  he  pleases,  if  he  raises 
no  part  of  the  dam  higher  than  tiiat  mark:  SkaH  v.  Woodward,  13  Gray,  87. 
Mill  owners,  also,  have  the  right  to  maintain  their  dams  as  they  were  at  the 
time  of  the  conveyances  to  them;  and  if  through  the  want  of  repair  for  a 
series  of  yeara  subsequent  thereto  the  water  escapes,  the  owners  have  the 
right  to  repair  and  tighten  the  dams,  although  the  water  is  thereby  raised 
higher  and  retained  longer  than  it  was  while  the  dama  were  in  a  dilapidated 
condition:  BtUUr  v.  Huse,  63  Me.  447;  and  where  the  owner  of  land  through 
which  a  creek  runs  has  diverted  the  water  by  means  of  a  dam,  so  as  to  carry 
it  to  his  mill,  and  afterwards  sells  part  of  the  land  below  the  point  of  diver- 
aion,  he  is  entitled  to  the  exclusive  use  of  the  water,  and  may  repair  hia  dam 
so  as  to  allow  none  of  it  to  escape,  although  at  the  time  of  the  sale,  the  dam 
being  old  and  defective,  a  email  part  of  the  water  leaked  through:  Frejf  v. 
Wiiman,  7  Pa.  St.  440;  S.  C,  40  Am.  Dec.  4S4.  If  a  purchaser  of  a  mill  seat 
and  water  power  accepts  from  the  vendor  a  deed  without  any  covenant  for 
his  protection  as  to  the  height  of  the  dam  or  the  extent  of  the  flow,  and  the 
purchaser  is  subjected  to  an  action  for  damage  by  reason  of  the  improper 
height  of  the  dam,  he  is  without  remedy  either  at  law  or  in  equity:  Hopper 
V.  LtUHns,  3  Green  Ch.  149. 

Prxsoriftivb  Eight  to  OvEBrLow  or  Baiss  Watee  upon  Upper  Mill 
OwNiR. — ^The  right  to  flow  lands  or  to  raise  water  by  means  of  a  dam  to  the 
injury  of  an  upper  mill  owner  may,  like  easements  in  general,  be  acquired  by 
an  uninterrupted  and  adverse  enjoyment  for  twenty  years,  or  for  the  period 
of  time,  whatever  it  may  be,  limited  by  the  statute  of  limitations  for  the 
right  of  entry  upon  land:  Angell  on  Watercourses,  sec.  372;  CoweU  v.  Tliayer^ 
5  Met.  253;  S.  C,  38  Am.  Dec.  400;  WUwn  v.  WiUcm,  4  Dev.  154;  Norway 
Plains  Co.  v.  BrfuUey,  52  N.  H.  86, 103;  Bucklin  v.  TnteU,  54  Id.  122;  Perify 
v.  HUUm,  55  Id.  444;  Shenoood  v.  Burr,  4  Day,  244;  Brace  v.  YaU,  10  Allen, 
441;  VaU  v.  Mix,  74  HI.  127;  Lane  v.  Miller,  27  Ind.  534;  OgU  v.  JHU,  55 
Id.  130;  and  under  the  mill  acts,  where  authority  is  conferred  to  flow  land, 
on  payment  of  damages,  if  a  mill  owner  has  kept  up  a  dam  and  flowed  the 
lands  of  another  for  twenty  years,  without  such  payment  or  question  made, 
it  is  evidence  of  the  right  to  maintain  the  dam  and  flow  the  lands,  and  a  bar 
to  a  cUdm  for  damages:   WUUanu  v.  NeUon,  23  Pick.  141;  S.  C,  34  Am.  Deo. 
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45.  Th«  extent  of  tbe  xi^t  aoqnizMl  by  adverse  naer  is  not  determined  bj-the 
height  of  the  dain,  but  ia  commensurate  with  the  actual  enjoyment  of  the 
easement,  as  evidenced  by  the  extent  to  which  tbe  land  was  habitually  flowed 
daring  the  period  of  prescription:  Angell  on  Watercourses,  sec.  379;  CarUaU 
V.  Cooper,  21  N.  J.  Eq  576,  5d4;  Mertz  v.  DorTuy,  25  Pa.  St.  519;  Smith  ▼. 
Buis,  17  Wis.  227;  Powell  t.  Lash,  64  N.  0.  456;  Ouilfard  v.  Winnipiaeogee 
Lake  Co.,  52  N.  EL  262.  In  Stiles  v.  Hooker,  7  Cow.  266,  it  was  held  that  where 
one  has  had  the  use  of  water  at  a  given  height  for  twenty  years,  a  grant  will 
be  presumed  of  the  privil^;e  of  using  it  at  that  height,  but  nothing  more;  and 
if  the  owner  repairs  his  dam,  which  has  kept  the  water  at  that  height,  so  as 
to  raise  the  water  still  higher,  and  flow  it  back  upon  his  neighbor's  mill,  an 
action  lies  though  the  dam  itself  remain  at  its  ancient  height;  the  question  ia 
not  upon  the  height  of  the  dam,  but  of  the  water;  and  see  Bussell  v.  Scott,  9 
Cow.  279;  Baldwin  v.  Calkins,  10  Wend.  169.  But  a  mill  owner  who  has 
acquired  a  prescriptive  right  to  keep  up  a  dam  constantly,  which  in  its  usual 
operation  would  raise  the  water  to  a  certain  height,  although  from  the  leaky 
condition  of  the  dam,  the  rude  construction  of  the  machinery  in  the  mill,  or 
other  cause  the  water  has  not  been  usually  and  constantly  kept  up  to  such 
height,  may  repair  the  dam  or  erect  a  new  one,  if  ho  does  not  thereby  raise 
the  water  higher  than  the  old  dam  in  its  efficient  state,  or  may  use  the  water 
in  a  different  manner,  and  thereby  keep  it  up  more  constantly  than  before; 
this  is  not  a  n^w  use  for  which  damages  can  be  claimed,  but  a  use  conformable 
to  the  mill  owner's  prescriptive  right:  Angell  on  Watercourses,  sec.  380;  Cotoell 
V.  Thayer,  6  Met.  253;  S.  C,  38  Am.  Dec.  400;  WhUiier  v.  Cocheco  Mfg.  Co., 
9  N.  H.  454;  S.  C,  32  Am.  Dec.  382;  Jackson  v.  Harrington,  2  Allen,  242; 
Ray  V.  Fletcher,  12  Cush.  200;  Brace  v.  Tale,  99  Mass.  488,  492;  Powers  v. 
Osgood,  102  Id.  454,  457;  Hynds  v.  ShuUs,  39  Barb.  600;  Mardy  v.  ShuUs, 
29  N.  Y.  346;  Lacy  v.  AmeU,  33  Pa.  St.  169;  CaHide  v.  Cooper,  21  N.  J.  Eq. 
576,  595;  Voter  v.  H6l>bs,  69  Me.  19;  Alder  v.  SaviU,  5  Taunt.  454;  and  see 
Baher  v.  MagtUre,  53  Ga.  245;  MagtUre  v.  Bcdxr,  57  Id.  109.  The  observa- 
tions  of  Shaw,  C.  J.,  in  Bay  v.  Fletcher,  supra,  are  worthy  of  notice  in  this 
regard;  he  says:  *'  It  is  not  the  actual  height  of  the  dam  which  will  regulate 
the  prescriptive  right  of  a  party  holding  it,  but  its  efficient  height,  according 
to  its  structure  and  operation,  to  maintain  the  height  of  the  water,  when  in 
repair  and  good  order,  and  although  the  water  actually  raised  by  it  may  to 
some  extent  vary  from  one  season,  or  one  year,  to  another,  owing  to  the  tight- 
ness of  the  dam,  the  mode  of  using  the  water,  the  different  seasons,  as  being 
dry  or  wet,  and  the  like,  yet  these  considerations  are  too  variable  and  uncer- 
tain  to  be  adopted  or  relied  on  as  the  basis  of  a  right  acquired  by  grant  or 
prescription.'*  A  prescriptive  right  to  overflow  lands,  or  to  interfere  with  an 
upper  mill  owner  by  setting  water  back,  may  be  lost  by  non-user  for  the  length 
of  time  required  to  gain  it:  Angell  on  Watercourses,  sec  385;  French  v.  Brain- 
tree  Mfg.  Co.,  23  Pick.  216;  but  the  abandonment  of  a  prescriptive  right  to 
maintain  a  dam  and  flood  lands  isnot  presumed  from  a  non-user  for  aless  period: 
Williams  v.  Nelson,  Id.  141;  S.  C,  34  Am.  Dec.  45.  A  distinction,  however, 
may  be  here  noticed  between  easements  to  overflow  acquired  by  prescription 
and  those  acquired  by  express  grants  it  being  held  in  the  latter  case  that  there 
must  not  only  be  disuse,  but  actual  adverse  user,  to  extinguish  the  right; 
while  in  the  former  case  mere  disuse  is  sufficient:  Angell  on  Watercourses, 
sec.  385;  Mower  v.  HtUchkison,  9  Vt.  242;  SmUh  v.  Modus  Water  Co.,  35  Conn. 
392;  but  see  PUlsbury  v.  Moore,  44  Me.  154.  But  the  right  to  flow,  whether 
acquired  by  prescription  or  express  grant,  may  be  extinguished  by  abandon- 
ment for  a  less  period  than  twenty  years,  if  tbe  abandonment  is  accompanied 
Ax.  Dbo.  YoIh  LYII— 4A 
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by  an  intentioQ  to  surrender,  and  this  intention  is  acted  upon  by  the  ownsr 
of  tbo  lands  snbjeot  to  be  flowed:  Angell  on  Watercourses,  sec.  385;  French 
Y.  BraifUree  Mfg,  Co.,  23  Pick.  216. 

Pabol  Licknsx  to  OyBBTLow  OR  BacK  Water.— Whether  one  person 
can  acquire  an  interest  in  or  over  the  land  of  another  through  a  parol  license, 
the  cases  arc  not  agreed.  In  reference  to  parol  licenses  giving  a  right  to 
overflow,  Mr.  Angell  says:  **  The  right  of  flowing  land,  or  of  making  back- 
water, IS  an  incorporeal  hereditament,  and  therefore  can  only  be  created  by 
deed  or  by  prescription,  which  supposes  one.  The  utmost  effect  which  a 
parol  license  to  flow  land  has  is  to  protect  the  person  acting  by  the  author- 
ity of  it  against  an  action  for  damages  until  it  is  revoked  by  the  licenser.  A 
licensee  may  give  evidence  of  the  license,  and  thus  defeat  a  claim  for  dam- 
ages by  the  licenser,  sustained  while  the  license  remains  unrevoked.  To 
allow  a  parol  license  to  convey  any  permanent  interest  in  land,  or  one  which 
can  be  assigned  by  the  licensee,  or  desoend  to  his  heirs,  would  be  directly 
contrary  to  the  statute  of  frauds: "  Angell  on  Watercourses,  seo.  387;  again 
he  says:  "  But  a  court  of  equity,  as  we  have  seen,  though  it  does  not  hold 
that  a  right  in  land  passes  by  a  parol  lioense,  will  hold  that,  whenever  one 
party  has  executed  it  by  taking  possession  and  expending  money,  the  other 
party  is  bound  to  carry  it  into  execution:"  Id.  The  nature  of  licenses  and 
their  revocability  have  already  been  considered  in  the  notes  to  Richer  v. 
KeUy,  10  Am.  Dec.  38,  and  Rerick  v.  Kern,  16  Id.  497,  and  it  will  be  unnec- 
essary to  treat  of  the  question  here.  See  also  the  following  cases  on  the 
erection  of  dams  upon  and  the  flowing  of  another's  land,  under  parol  lioense: 
Woodhury\.  ParthUy,  26  Id.  739;  McKeUip  v.  McWienny,  28  Id.  711; 
John$<m  T.  LewU,  33  Id.  405;  Seidensparger  v.  Spear,  35  Id.  234;  Wilson  v. 
Chalfant,  45  Id.  574;  Stevens  v.  Stevens,  Id.  203;  Woodieard  v.  Seely,  50  Id. 
445;  HaaxUon  v.  PtUnam,  54  Id.  158,  and  the  note  thereto. 

Flowino  Lakds  undjcr  Mill  Acts.— Under  the  so-called  ''mill  acts,"* 
passed  by  the  legislatures  of  many  states  in  the  exercise  of  the  power  of 
eminent  domain,  dams  may  be  erected  and  the  lands  of  another  flooded,  or 
condemned  for  that  purpose,  upon  payment  of  damages  as  therein  provided. 
Certain  of  these  statutes  have,  however,  been  declared  unconstitutional: 
Tyler  v.  Beadier,  44  Vt.  648;  S.  C,  8  Am.  Rep.  398;  Ryerson  v.  Brawn,  35 
Mich.  333;  Loughbridge  v.  Harris,  42  Ga.  500.  The  acts  usually  provide 
expressly  that  no  dam  sh^l  be  erected  to  the  injury  of  any  mill  already  ex- 
isting; but  independent  of  this,  it  is  held  that  where  the  proprietor  of  land 
through  which  a  stream  flows  has  actually  built  or  is  building  a  mill 
thereon,  a  proprietor  of  land  bolow  can  not,  without  a  right  acquired  by 
grant,  prescription,  or  actual  use,  erect  a  new  dam  or  raise  an  old  one,  so  as 
to  destroy  the  upper  mill  privilege,  simply  under  a  liability  to  pay  damages 
pursuant  to  the  acts,  nor  do  the  acts  apply  to  such  a  case:  Bigdow  v. 
Newell,  10  Pick.  348;  and  see  Cary  v.  Daniels,  8  Met  466;  S.  C,  41  Am. 
Dec.  532.  The  right,  however,  acquired  by  a  mill  owner  under  the  mill 
acts  is  not  so  absolute  as  to  give  him  the  control  of  the  whole  stream.  Other 
proprietors  may  still  construct  and  maintain  dams  across  the  stream  at  any 
point,  either  above  or  below,  for  the  purpose  of  raising  a  head  of  water  to 
work  mills  of  their  own,  provided  that  they  do  not  imreasonably  detain  or 
throw  back  the  water:  Snuth  v.  Agawam  Canal  Co.,  2  Allen,  355;  Thurber 
V.  Martin,  2  Gray,  394.  But  it  is  not  within  the  scope  of  this  note  to  enter 
into  a  discussion  of  these  statutes. 

Garb  and  Skill  Rbquibed  ui  Constructing  and  Maintainino  Dams. — 
The  rule  is  perfectly  well  settled  that  the  owner  of  a  dam  must  use  reason- 
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ftble  care  and  skill  In  to  oonstraotiiig  and  maintaining  it  tbat  it  will  not  be 
the  means  of  injniing  another,  either  above  or  below,  by  throwing  the  water 
back,  or  being  incapable  of  reeistiDg  it  in  times  of  nsnal,  ordinary,  and  ex- 
pected floods;  but  his  liability  extends  no  farther,  and  he  is  not  held  respon- 
sible for  inevitable  accidents,  or  for  injuries  occasioned  by  extraordinary 
freshets  which  could  not  be  anticipated  or  guarded  against:  Washb.  on 
Easements,  pp.  *288,  *289;  Angell  on  Wateroonrses,  sec.  336;  Lapham  t. 
CurtU,  26  Am.  Dec  310;  Lehigh  Bridge  Co.  r.  Lehigh  Coal  Js  New.  Co.,  Id. 
Ill;  BeU  V.  MeOluUock,  34  Id.  607;  Monogaheia  Nov.  Co.  v.  Coon,  47  Id.  474; 
Laey  v.  AmeU,  33  Pa.  St.  160;  Ccuebeer  v.  Mowry,  65  Id.  419;  KnoU  v. 
Light,  76  Id.  268;  Majfor  etc.  qf  New  York  v.  Bailey,  2  Denio,  433;  Inhabits 
antt  of  China  ▼.  Southwiek,  12  Me.  238;  InhabitanU  qf  Shrewaf^wry  t.  SmUh. 
12  Cush.  177;  InhaJbUanUs  of  WendeU  r.  Pratt,  12  Allen,  464;  SmUh  r. 
Agawam  Canal  Co.,  2  Id.  365;  Cray  ▼.  Harrie,  107  Mass.  492;  S.  C,  9  Am. 
Rep.  61;  Hoffman  y.  Tuolumne  Co.  Water  Co.,  10  GaL  413;  SvereU  t. 
Hydraulic  Mume  Twnnd  Co.,  23  Id.  225;  Prodor  y.  Jenmng;  6  Nev.  83. 
Amee  t.  Cannon  River  Man.  Co.,  27  Minn.  245;  D<mnan  v.  Amee,  12  Id.  451, 
464;  Brietol  HydrauUe  Co.  r.  Boyer,  67  Ind.  236,  243;  the  last  two  cases 
'  citing  and  approving  the  principal  case  on  this  point;  and  a  complaint  chaig- 
ing  that  the  defendant  so  negligently  and  defectiTely  constructed  and  super- 
intended certain  of  his  dams  that  they  were  unable  to  resist  the  pressure  of 
the  water  and  were  carried  out,  thus  flooding  the  stream  below,  and  that 
such  water  was  diKsharged  through  the  gates  of  the  dams  upon  the  lands 
of  the  plaintiff,  causing  damage,  shows  an  injury  for  which  a  common- 
law  action  may  be  maintained,  and  for  which  the  mill-dam  act  of  Wisconsin 
afibrds  no  remedy:  Bieh  v.  Keshena  Improvement  Co.,  56  Wis.  287.  In  Lap- 
ham  y.  Curtis,  eupra,  Baylies,  J.,  uses  the  following  language:  **But  the 
defendant  [the  owner  of  the  dam]  was  subject  to  the  maxim.  Sic  utere  tuo  ut 
alienum  non  Uedae.  To  comply  with  this  requisition  of  the  common  law,  it 
was  the  duty  of  the  defendant  to  have  used  ordinary  care  and  diligence  in 
making  repairs  to  his  dam,  or  in  drawing  off  the  water  from  his  pond,  to  pre- 
vent injuries  to  the  plaintiflfs*  furnace.  If  the  defendant  did  not  use  this 
care  and  diligence,  he  was  guilty  of  negligence,  and  liable  for  consequential 
damages;  but  he  was  not  liable  for  inevitable  accidents."  In  the  case  of 
InhabitaMta  qf  China  v.  Sotdhiwiek,  eupra,  the  owner  of  a  dam  was  held  not  to 
be  responsible  for  the  destruction  of  a  bridge  caused  by  the  waters  being 
thrown  upon  it  by  great  rains  and  a  violent  wind,  although  if  the  dam  had  not 
raised  the  water  to  a  certain  height,  the  rains  and  wind  superadded  might 
not  have  done  the  injury,  Weston,  C.  J.,  saying:  '*If  the  dam  had  not  raised 
the  water  to  a  certain  height,  the  wind  or  the  rain  superadded  might  not 
have  done  the  damage.  It  may  have  been  one  then  of  a  series  of  causes  to 
which  the  injury  may  have  boon  indirectly  ascribed.  Their  connection,  how- 
ever, was  fortuitous,  and  resulted  from  an  extraordinary  and  unusual  state 
of  things.  Neither  the  rain  nor  the  wind  was  caused  by  the  dam.  The 
bridge  had  continued  unimpaired  for  a  series  of  years,  while  the  dam  was 
higher  than  it  was  when  the  bridge  was  carried  away.  Such  an  event  could 
not  therefore  have  been  reasonably  calculated  or  foreseen.  It  would  be  car- 
rying the  doctrine  of  liability  to  a  most  unreasonable  length  to  run  up  a  suc- 
cession of  causes,  and  hold  each  responsible  for  what  followed,  especially 
where  the  connection  was  casual  and  unexpected,  as  it  was  here,  and  where 
that  which  is  attempted  to  be  charged  was  in  itself  innocent.  The  law  gives 
no  encouragement  to  speculations  of  this  sort.  It  rejects  them  at  once. 
Hence  the  legal  maxim,  Canua  propinqua  non  remota  spectatur.** 
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Mr.  Chief  Jmtioe  Rttfin,  in  Pugh  v.  Wheeler,  2  Der.  k  6.  00,  Ujt  down 
the  foUowing  broftd  doctrine:  "It  has  not  been  denied  here  that  a  party  oan 
not  obetmct  a  etream  below,  to  as  to  prerent  the  water  from  escaping  as  it 
naturally  would,  and  thereby  pour  it  back  npon  the  land  ol  another,  dmply 
because  those  oonseqnenoes  do  not  exist  at  all  times  ordinarily,  bat  only  whoi 
the  stream  is  swollen.  We  think  it  clear  that  circnmstsnoe  can  only  effect 
the  gucaUum  of  damage,  and  does  not  excuse  the  party  altogether.  One  has 
the  right  at  no  time  to  prevent  the  water  from  flowing  the  land  of  a  proprietor 
above,  as  it  has  nsnally  done,  more  than  the  proprietor  above  has  the  right 
to  divert  the  stream,  so  as  to  prevent  it  from  flowing  below.*'  The  learned 
chief  jostioe  here  does  not  seem  to  make  any  distinction  between  freshets 
ordinarily  and  periodically  occnrring  and  extraordinary  floods  which  can  not 
be  reasonably  anticipated  against,  and  in  thns  far  lus  observations  do  not 
accord  with  the  weight  of  authority.  The  owner  of  a  dam  is  bound  to  see 
to  his  own  property,  and  to  so  govern  and  control  it  that  injury  will  not  re- 
sult to  his  neighbors;  and  the  want  of  reasonable  care  on  the  part  of  another 
who  is  injured  by  the  breaking  can  not  be  set  up  in  defense  to  an  action  for 
damages  for  the  injuries  suffered:  F^raler  v.  Seare  UwUm  Woier  Co.,  12  CaL 
655;  and  a  mill  owner  who  partially  obstructs  the  flow  of  water  in  a  stream  ' 
from  his  own  mill  is  not  thereby  prevented  from  maintaining  an  action 
against  another  mill  owner  lower  down  the  same  stream  for  an  additional 
obstruction,  in  consequence  of  the  latter  maintaining  his  dam  at  too  great  a 
height,  whereby  the  water  is  set  back;  the  doctrine  of  contribotoiy  negli- 
gence does  not  apply:  Broum  v.  Dean^  123  Mass  254;  Clarke  v.  ISreneh^  122 
Id.  410. 

Right  of  Owkse  of  Dam  to  Takb  Iob  from  or  Float  Loos  nr  Poin>. 
It  has  been  held,  on  the  one  side,  that  a  mill  owner  who  has  the  right  to  erect 
a  dam  and  flow  the  lands  of  another  for  nUill  purposes  does  not  own  the  ice 
which  forms  in  the  water  over  the  lands  of  m6h  person,  and  the  latter  may 
remove  and  take  the  ice  unless  he  thereby  injures  the  mill  owner:  Dodge  v. 
Berry,  26  Hun,  246;  ManhaU  v.  Petere,  12  How.  Pr.  217;  Ci^mmmge  v. 
BairtU,  10  Gush.  186;  State  v.  PoUmyer,  33  Ind.  402.  These  decisions  ars 
placed  on  two  different  grounds,  viz. :  the  general  doctrine  that  the  owner  of 
land  through  which  a  stream  runs  has  a  right  to  its  just  and  reasonable  use, 
and  this  right  attaches  to  the  water  in  a  congealed  state;  and  next,  that  water 
when  f rosen  constitutes  a  part  of  the  realty,  and  belongs  to  the  owner  of  the 
soiL  Other  cases  maintain  the  right  of  an  owner  of  a  dam  and  mill-pond  to 
take  the  ice  therefrom:  See  Myer  v.  WhUaker,  5  Abb.  N.  C.  172;  MiU  River 
Woolen  Mfg,  Co,  v.  SmUh,  34  Conn.  462.  That  the  right  to  use  a  pond  for 
a  mill-pond  includes  the  right  to  float  logs  thereon  for  the  use  of  the  mill  is 
held  by  Beaie  v.  Stewart,  6  Lans.  408. 

Dams  in  Kavioablb  Streams. — A  dam  erected  in  a  navigable  stream,  if 
not  sanctioned  by  any  statute,  is  indictable  as  a  publie  nuisanoe:  Angell  on 
Watercourses,  sec.  562;  Gould  on  Waters,  sec.  134;  Bex  v.  Ward,  4  Ad.  k 
El.  384;  CommonweaUh  v.  Churdi,  1  Pa.  St.  105;  S.  C,  44  Am.  Dec  112; 
Gatee  v.  Blincoe,  2  Dana,  168;  Yolo  Co,  v.  CUy  of  Sacramento,  36  CaL  193, 
196.  And  while  a  dam  in  navigable  waters,  if  authorized  by  an  act  of  the 
legislature,  cau  not  be  indicted  as  a  public  nuisance  for  obstructing  the  stream, 
still  the  act  is  no  protection  against  injuries  caused  to  a  private  owner:  Crit' 
tenden  v.  Wilson,  5  Cow.  165;  Lee  v.  Pembroke  Iron  Co.,  57  Me.  481;  S.  C, 
2  Am.  Rep.  59;  Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143,  160;  Trenton 
Water  Power  Co.  v.  Baff,  36  N.  J.  L.  335;  Angell  on  Watercourses,  boc  476; 
but  that  the  plaintifiTs  dam  obstructs  navigation  is  no  defense  to  an  action 
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for  obrtrnotiiig  the  flow  of  water  to  his  mill:  HaUer  v.  Pine,  8  Blackf.  175; 
R.  C,  44  Am.  Dee.  762;  and  eee  Lwiing  v.  SUUe^  2  Pmn.  215;  &  C.»  52  Am. 
Deo.  153,  M  to  the  protection  afiforded  by  the  mill  acti  against  a  pablio  nni« 
sanoe  created  by  a  dam  across  unnavigable  streams.  In  Parktr  v.  Cutler  Mill- 
dam  Co,,  20  Me.  353;  S.  C;  87  Am.  Dec  56,  it  was  held  that  where  a  dam 
was  erected  across  navigable  waters  by  a  corporation  nnder  an  act  of  the 
legislature,  the  corporation  was  not  liable  to  a  riparian  owner  below  for  dam- 
ages occasioned  by  altering  the  flux  and  reflux  of  the  tide.  If  a  dam  be  built 
in  a  navigable  stream  in  conformity  with  the  provisions  of  the  law,  and  the 
shoot  has  been  rendered  unnavigable  by  flood  or  accident,  the  owner  of  the 
dam  would  not  be  liable  for  damage  occasioned  thereby  before  he  had  time 
to  repair  it;  nor  in  an  action  for  a  nuisance  would  he  be  liable  for  an  errone* 
ons  opinion  as  to  the  safety  of  running  through  the  shoot  in  its  damaged  con- 
dition: Jt<mili  V.  WcUter,  10  Watts,  86. 

Where  the  proprietor  of  a  stream,  which  the  public  have  a  right  to  use  for 
running  logs  obstructs  it  by  a  d^un  and  logs,  a  person  whose  logs  are  thereby 
prevented  from  passing  down  the  stream  may  repair  sluices  running  through 
such  proprietor's  lands  for  the  purpose  of  getting  his  logs  by  the  dam,  and 
may  recover  from  the  proprietor  the  amount  necessarily  expended  in  so  doing: 
Brovm  v.  Chadbwtme,  31  Me.  9;  S.  C,  50  Am.  Dec  641.  It  is  held  that 
every  legislative  grant  of  a  right  to  maintain  a  dam  across  a  stream  where 
fish  are  accustomed  to  pass  is  subject  to  the  condition  that  a  sufficient  way 
shall  be  allowed  for  the  fish,  unless  by  express  provision  or  obvious  implica- 
tion in  the  grant,  the  maintenance  of  a  fish  way  is  dispensed  with:  Commu- 
nonen  v.  Holyohe  Water  Power  Co,,  104  Mass.  446;  S.  C,  6  Am.  Rep.  247; 
and  see  InhabUajUs  <{f  SUmghUm  v.  Baker,  4  Mass.  522;  S.  C,  3  Am.  Dec. 
236;  so,  also,  the  maintenance  of  dams  without  fiahways  in  an  unnavigable 
river,  which  is  the  outlet  of  a  large  inland  lake,  thereby  obstructing  the 
passage  of  migratory  fish  from  the  sea  to  the  lake,  constitutes  an  indictable 
nuisance  at  common  law:  SiaU  v.  Franklin  Falls  Co.,  40  N.  H.  240;  S.  C,  6 
Am.  Rep.  513;  but,  on  the  other  hand,  it  is  held  in  People  v.  PlaU,  17  Johns. 
195;  S.  C.^  8  Am.  Dec.  382,  that  the  erection  of  a  dam  near  the  mouth  of 
such  a  river  by  the  patentee  of  lands  through  which  it  flows,  by  which  sal- 
mon are  prevented  from  passing  up  the  river  from  such  a  lake,  is  not  indict* 
able,  either  at  common  law  or  under  statutes  providing  for  the  construction 
or  alteration  of  dams  in  a  certain  manner  so  as  to  allow  salmon  to  pass  up 
over  into  the  waters  above  the  dam. 


Owens  v.  Mtees. 

[20  PsmraTLTAXZA  Stats,  184.] 
Adtxbsb  PossKsnoN  IS  NOT  Made  Less  Hostile  to  True  Title,  nor  is 

a  title  already  complete  under  the  statute  of  limitations  divested,  by  the 

mere  purchase  of  an  outstanding  invalid  claim  to  the  land. 
Adverse  Claimant's  Presence  and  Silence  at  Shsrift's  Sale  do  not 

Amount  to  Estoppel  from  asserting  his  title  to  the  land,  if  the  pur^ 

chaser  knew  of  the  claim. 

Ejectment  by  Myers,  the  plaintiff  below,  against  John  Owens, 
David  Owens,  and  David  Keener,  to  recover  a  tract  of  land.    It 
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appeared  that  one  Thomas  Owens  had  entered  upon  the  land  in 
dispute  in  1803,  and  had  held  it  adversely  to  the  true  owners. 
Shoemaker  and  Willis,  until  his  death  in  1833;  after  which  time 
his  children  continued  to  occupy  it,  and  in  1839  one  of  them, 
the  defendant,  John  Owens,  obtained  a  deed  frbm  Shoemaker 
and  Willis,  through  an  attorney  in  fact.  Myers  claimed  under 
a  deed  obtained  from  the  same  person  in  1834,  but  not  recorded 
until  after  that  of  the  one  first  mentioned.  It  also  appeared 
that  in  1844,  the  interest  of  the  children,  Peter,  Thomas,  and 
John  Owens,  was  sold  at  sheriff's  sale  to  the  defendant,  David 
Owens,  and  that  Myers  was  present  at  the  sale,  but  did  not 
object  or  give  notice  of  his  claim.  The  jury  were  instructed 
that  the  defendant,  John  Owens,  ''  had  an  improvement  right, 
and  in  fact,  from  the  evidence,  might  have  held  under  the  stat- 
ute of  limitations,  if  he  had  not  thought  proper  to  acknowledge 
the  title  of  Shoemaker  and  Willis;"  and  that "  the  plaintiff  and 
defendant,  having  purchased  from  the  attorney  in  fact  of  Shoe- 
maker and  Willis,  must  entirely  rest  on  these  titles,  and  can  not 
go  into  the  improvement  title,  for  the  purpose  of  modifying  or 
establishing  their  rights  here. "  The  jury  were  also  instructed  that 
the  presence  and  silence  of  Myers  at  the  sheriff's  sale  would  not 
amount  to  an  estoppel,  under  the  circumstances  proved,  par- 
ticularly if  David  Owens  knew  of  Myers'  claim.  These  charges 
.  were  assigned  for  error. 

Blacky  for  the  plaintiffs  in  error. 

Montgomery  and  Sayera,  for  the  defendant  in  error. 

By  Court,  Lowbib,  J.  There  seems'  to  have  been  evidence 
that  Owens  had  held  this  land,  or  a  part  of  it,  and  perhi^  ad- 
versely to  the  true  owner,  from  1803  up  to  1839,  and  that  then 
he  got  a  deed  from  the  original  owner,  who  had  in  1834  sold 
the  land  to  Myers.  It  is  on  such  a  state  of  the  evidence,  in  an 
action  by  Myers  against  Owens  for  the  land,  that  the  court 
instructs  the  jury  that  Owens  might  have  claimed  the  land  by 
the  statute  of  limitations  if  he  had  not  acknowledged  the  origi- 
nal title  by  purchasing  it;  and  that,  on  account  of  this  recogni- 
tion^ he  must  rely  solely  upon  his  purchase. 

We  are  not  able  to  understand  otherwise  the  chaise  of  the 
court;  and  surely  this  is  wrong.  If  he  had  a  good  title  in  any 
way,  and  then  bought  a  bad  one,  by  what  logic  can  this  work  a 
foiieiture  of  the  good  one?  The  fact  of  his  purchase  may  be 
evidence  that  until  then  he  had  no  valid  title;  but  it  does  not 
prevent  him  from  showing  and  relying  upon  the  contrary. 
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Eyen  if  his  adTerse  possession  had  not  perfected  his  tiUe  whctn 
he  bought  the  Shoemaker  title,  does  that  purchase  under  the 
circumstances  prevent  it  from  ever  becoming  perfect?  Suppose 
it  is  an  acknowledgment  of  the  Shoemaker  title;  it  acknowl* 
edged  no  more  than  it  was  worth  getting;  and  as  to  it  there  can 
be  no  question  of  adyerse  possession,  for  he  has  it  by  deed. 

But  admit  the  acknowledgment.  It  was  a  mistake;  for  the 
title  was  not  Shoemaker^s,  but  Myers',  if  it  was  not  Owens\ 
Myers  was  not  a  privy  to  the  transaction,  and  can  claim  no 
right  under  it.  It  did  him  no  harm^  and  he  can  claim  from  it 
no  advantage.  Even  if  the  statute  of  limitations  had  not  run 
out  at  the  time  of  the  purchase,  that  fact  did  not  stop  it  from 
running  as  to  Myers,  being  itself  an  act  of  hostility  to  him. 
The  result  is,  that  the  mere  purchase  of  an  outstanding  invalid 
claim  to  land  does  not  make  an  adverse  possession  less  hostile 
to  the  true  title,  nor  divest  a  title  already  complete  under  the 
statute  of  limitations. 

The  other  parts  of  the  case  are  without  error. 

Judgment  reverb  and  a  new  trial  awarded. 

Purchase  of  Outstandino  Titlb  bt  One  nr  Advebsb  Possession. — 
The  principal  case  was  followed  in  Batmon  v.  Brandon,  34  Pa.  St.  260,  where 
it  was  held  that  an  attempt  to  purchase  a  better  title  did  not  affect  an  in- 
ohoate  right  previously  acquired  under  the  statute  of  limitations;  it  did  not 
render  possession  less  hostile  to  the  true  title.  But  an  acknowledgment  of 
the  owner's  title  by  an  adverse  possessor  of  land  interrupts  the  running  of 
the  statute  of  limitations:  IngenoU  ▼.  Lewis,  51  Am.  Dec.  536;  and  see  the 
oases  in  tho  note  thereto.  As  to  the  effect  of  receiving  a  deed  from  the  true 
owner,  of  part  of  a  tract  of  land,  on  the  adverse  holding  of  one  who  went  into 
possession  of  the  whole  under  a  deed  from  one  having  no  title,  see  ScJiwariz  v. 
JTttAn,  25  Id.  239. 

Owner  of  Land  Estofped  by  Aoquiescencb  from  Settino  up  Titlb 
thereto:  Ood^ffroy  v.  OaldweU,  56  Am.  Dec  860;  Danley  t.  Hector,  50  Id. 
242;  and  notes  collecting  prior  oases. 

Principal  case  was  also  cited  in  Boes  v.  Baker,  72  ]?a.  St.  191,  to  the 
point  that  a  sheriff's  vendee  takes  no  title  if  he  was  counuaant  of  an  earlier 
outstanding  equitable  title,  or  had  such  information  or  notice  as  to  put  him 
on  inquiry  which  would  lead  to  a  knowledge  of  the  fact  by  the  exercise  of 
ordinary  diligence  and  understanding. 


MoBBisoN  V.  Davis. 

[90  PSMaSTLVAllXA  SKATB,  171.] 

GomcoK  Carmbbb  abb  bot  Rbspoksiblb  fob  Ebmotb  abd  JBztbaobdx* 
BART  Ck>N8BQUEBGE8  of  their  negligence,  but  for  those  that  are  ordinazy 
and  proximate. 
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KxoBPnoK  At  TO  InxTixABLB  Accmsm  n  Imfuxd  bt  Law  nr  Gomvoii 
GARSHft'ft  Fatob,  when  not  ezpreMed  in  tlM  bQl  of  lading,  or  other 
■ach  oontrmot;  bat  thii  exemption  will  not  be  implied  where  the  drcnra- 
•tanoet  ahow  that  it  ahoold  not  be. 

Paxol  EnDKHCB  is  Admissibls  to  Bbpbl  Impuoatioh  19  CoMMov  Cax^ 
usr'b  Favok  AGAIV8T  Ihkvitablx  Acxjidehts,  and  to  ahow  that  he 
haa  agreed  to  inanre  the  aaf  e  deli^eiy  of  the  gooda,  where  he  haa  aimply 
undertaken  by  the  bill  of  lading  to  deliver  them. 

OWVKB  OP  OOODB  NbID    NOT  PBOTX  CoMMON  CABBIXa*8  Al>TXRT18XlCXim 

OF*  BU8IKK88  TiBMS  Caxx  TO  HIS  KNOWLEDGE  before  delivering  lua 
gooda  to  the  carrier  for  tranaportation:  it  ia  proper  to  preaume  that  cna* 
tomera  have  been  indnoed  by  the  advertiaementi,  or  that  they  have  beat 
repeated  to  them,  where  favorable  terma  of  buainoM  are  advertiaed  aa  a 
I  of  gaining  coatomera. 


Assumpsit  against  the  defendants  to  recover  damages  for  loss 
of  merchandise  shipped  from  Philadelphia  to  Pittsburgh.  The 
declaration  contained  five  counts,  of  which  the  first  two  changed 
the  defendants  as  common  carriers;  the  third  averred  that  the 
defendants  "  undertook  and  faithfully  promised  the  said  plaint- 
iffs to  guaranty  the  safe  delivery  of  the  said  goods,  wares,  mer- 
chandise, and  chattels  for  the  said  plaintiffs  at  Pittsburgh,  in 
the  county  aforesaid,  without  exception ;''  the  fourth  charged  that 
they  ''  undertook  and  faithfully  promised  the  said  plaintiffls  to 
insure  the  safe  delivery  of  the  said  goods,  wares,  merchandise^ 
and  chattels  for  the  said  plaintiffs;"  and  the  fifth  that  they  **  un- 
dertook and  faithfully  promised  the  said  plaintiffs  to  insure  the 
said  last-mentioned  goods,  wares,  merchandise,  and  chattels, 
and  to  be  and  become  the  insurers  thereof  from  the  city  of  Phila- 
delphia aforesaid  to  the  city  of  Pittsburgh,  in  the  county  afore- 
said; and  in  case  of  the  loss  of  the  said  goods,  wares,  merchan- 
dise, and  chattels,  or  any  part  thereof,  or  of  damage  or  injury 
to  the  same,  or  of  any  part  thereof,  during  the  carriage,  trans- 
portation, and  conveyance  and  delivery  thereof,  by  the  said  de- 
fendants, to  be  responsible  therefor  to  the  said  plaintiff,  and 
liable  for  the  value  thereof."  To  this  declaration  the  defendants 
pleaded  non  assumpsit.  The  substance  of  the  bill  of  lading  put 
in  evidence  by  the  plaintiff  was  as  follows:  "  Eeceived  and  col- 
lected the  following  packages,  in  apparent  good  order,  marked 
as  per  margin,  which  we  promise  to  deliver  in  like  order  to  John 
McFadden  &  Co.,  on  .presenting  this,  receipt  and  payment  of 
freight,  at  our  warehouse  in  Pittsburgh,  within  eight  days  (Sun- 
days excepted),  unless  unavoidably  detained,  of  which  affidavit 
of  captaiix  shall  be  evidence."  Other  facts  of  the  case,  and  the 
questions  which  arose,  will  be  found  in  the  opinion. 
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TFiOioms  aTuf  fiT^iim,  for  the  plaintiif  in  error. 
Shaler  and  Stanton,  for  the  defendants. 

By  Court,  Lowede,  J.  This  is  an  action  of  aasumpsii,  and  the 
declaration  contains  several  counts,  the  two  first  charging  the 
defendants  as  common  carriers,  and  the  others  charging  them 
on  a  special  contract,  substantiallj  amounting  to  an  agreement 
to  cany  safely  and  to  insure  them  against  all  risks. 

On  the  first  two  counts  the  eyidence  offered  was  admitted, 
and  it  appeared,  among  other  things,  that  the  defendants'  canal 
boat,  in  which  the  goods  were  carried,  was  wrecked  below 
Piper's  dam,  by  reason  of  the  extraordinary  flood  in  the  Juni- 
ata division  of  the  Pennsylvania  casal  in  the  fall  of  1847;  and 
further,  that  the  boat  started  on  its  voyage  with  one  lame  horse, 
and  that  by  reason  thereof  great  delay  was  occasioned  in  making 
the  voyage,  and  that  had  it  not  been  for  this  the  boat  would 
have  passed  the  point  where  the  accident  occurred  before  the 
flood  came,  and  would  have  arrived  safely  and  in  time. 

The  plaintiff  insisted  that  inasmuch  as  the  negligence  of  the 
defendants  in  using  a  lame  horse  for  the  voyage  occasioned  the 
loss,  therefore  they  were  liable.  But  the  court  refused  so  to 
instruct  the  jury,  and  this  is  one  of  the  principal  assignments 
of  error. 

In  answering  this  question  we  must  assiune  that  the  proxi- 
mate cause  of  the  disaster  was  the  flood,  and  the  fault  of  having 
a  lame  horse  was  a  remote  one,  w^ch,  by  concurring  with  the 
extraordinary  flood,  became  fatal.  We  assume  that  the  imme- 
diate cause  had  the  character  of  an  inevitable  accident;  but  that 
this  cause  could  not  have  affected  the  boat  had  it  not  been  for 
the  remote  fatdt  of  starting  with  a  lame  horse.  The  question 
then  is.  Does  the  law  treat  this  fault  and  its  consequent  delay  as 
an  element  in  testing  the  inevitableness  of  the  disaster  at  Piper's 
dam?    We  think  it  does  not. 

In  any  other  than  a  carrier  case,  the  question  would  present 
no  difficulty.  The  general  rule  is,  that  a  man  is  answerable  for 
the  consequences  of  a  fault  only  so  far  as  the  same  are  natural 
and  proximate,  and  as  may,  on  this  account,  be  foreseen  by  ordi- 
nary forecast;  and  not  for  those  which  arise  from  a  conjunction 
of  his  fault  with  other  circumstances  that  are  of  an  extraordi- 
nary nature. 

Thus,  a  blacksmith  pricks  a  horse  by  careless  shoeing:  ordi- 
nary foresight  might  anticipate  lameness,  and  some  days  or 
weeks *of  unfitness  for  use;  but  it  cotdd  not  anticipate  that  by 
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reason  of  the  lameness  fhe  horae  wonld  be  delayed  in  pasdng 
through  a  forest  until  a  tree  fell  and  killed  him  or  injured  his 
rider;  and  such  injury  would  be  no  proper  measure  of  the  black- 
smith's liability.  The  true  measure  is  indicated  by  the  maxim, 
CatuM  proxima^  rum  remota  BpedaJtwr. 

It  is  on  the  same  principle  that  insurers  against  the  perils  of 
the  sea  are  not  liable  for  a  loss  immediately  arising  from  an- 
other cause,  though  by  the  perils  of  the  sea  the  ship  had  sus- 
tained an  injury  without  which  the  loss  would  not  hsTe  taken 
place:  lAvie  t.  Janwn,  12  East,  648;  Hahn  t.  Carbett,  2  Bing. 
205;  Bice  t.  Homer ^  12  Mass.  230.  And  on  the  other  hand,  the 
insurers  are  liable  in  case  of  a  loss  by  the  perils  insured  against, 
though  the  loss  would  not  have  happened  had  it  not  been  for 
remote  negligence  by  the  master  or  crew:  WxUiams  t.  Suffolk 
Jna.  Co.,  3  Sumn.  270;  Redman  v.  Wihon,  14  Mee.  &  W.  476; 
Sadler  v.  Diapn,  8  Id.  895;  Waters  v.  Merchants  etc.  Ins.  Co.,  11 
Pet.  213;  Walker  v.  MaiUand,  5  Bam.  &  Aid.  171;  Hare  v. 
Trams^  7  Bam.  &  Cress.  14;  Eeyman  y.  Parish,  2  Camp.  149. 

The  case  of  a  deviation  is  no  exception  to  this  rule;  for  there 
the  insurer  is  not  liable  because  that  act  makes  a  different 
voyage  from  the  one  insured. 

There  are  often  very  small  faults  which  are  the  occasion  of 
the  most  serious  and  distressing  consequences.  Thus,  a  mo^ 
mentaiy  act  of  carelessness  set  fire  to  a  little  straw,  and  that 
set  fire  to  a  house,  and,  by  an  extraordinary  concurrence  of  very 
dry  weather  and  high  winds,  with  this  fault,  one  third  of  a  city 
(Pittsburgh)  was  destroyed.  Would  it  be  right  that  this  small 
act  of  carelessness  should  be  charged  with  the  whole  value  of 
the  property  consumed?  On  the  other  hand,  these  veiy  small 
acts  are  often  the  cause  of  incalculable  blessings.  A  bucket  of 
water,  promptly  applied,  would  have  saved  all  that  loss;  but 
the  amount  saved  would  have  been  no  proper  measure  of  reward 
for  such  an  act.  There  are  thousands  of  acts  of  the  most  bene- 
ficial consequence  that  receive  and  deserve  veiy  little  reward, 
because  in  themselves  and  in  their  purpose  they  have  very  little 
merit. 

Now  there  is  nothing  in  the  policy  of  the  law  relating  to  com- 
mon carriers  that  calls  for  any  different  rule  as  to  consequen- 
tial damages  to  be  applied  to  them.  They  are  answerable  for  the 
ordinary  and  proximate  consequences  of  their  negligence,  and 
not  for  those  that  are  remote  and  extraordinary;  and  this  lia- 
bility includes  all  those  consequences  which  may  have^  arisen 
from  the  neglect  to  make  provision  for  those  dangers  which 
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ordinary  skill  and  foresiglit  is  bound  to  anticipate.  Though 
they  are  held  to  the  strictest  care,  as  to  the  sufficiency  of  their 
ship  and  other  yehides,  and  the  custody  of  the  goods,  yet  no 
greater  foresight  of  extraordinary  perils  is  expected  from  them 
than  of  other  men;  and  no  greater  penalty  is  Tisited  for  its  fail- 
ure. The  consequence  which  ordinary  foresight  may  anticipate 
from  an  insufficient  ship  is  that  all  the  goods  may  be  lost;  their 
value  is,  therefore,  the  proper  measure  of  the  damage.  But  the 
ordinary  consequence  of  the  fault  charged  in  this  case  is  the 
loss  of  time,  and  the  penalty  is  measmred  accordingly,  even 
thotigh  a  concurrence  of  other  extraordinary  circumstances  has 
greatly  increased  the  extent  of  the  loss.  The  law  does  not 
make  this  delay  an  element  in  testing  the  ineyitableness  of  the 
final  disaster:  Parwns  t.  Hardy,  14  Wend.  215  [28  Am.  Dec.  521]. 

We  may  here  say  a  word  as  to  the  care  required  of  carriers 
when  they  discover  themselves  in  peril  by  inevitable  accident. 

In  such  a  case,  the  law  requires  of  them  ordinary  care,  skill, 
and  foresight.  This  is  different  in  different  countries,  depend- 
ing upon  the  degree  of  civilization,  and  in  different  circum- 
stances depending  upon  the  degree  of  peril.  It  is  commonly 
defined  as  the  common  prudence  which  men  of  business  and 
heads  of  families  usually  exhibit  in  matters  that  are  interesting 
to  them.  It  increases  as  difficulties  increase.  In  great  danger, 
great  care  is  the  ordinary  care  of  prudent  men.  Such  was  the 
substance  of  the  instruction  given  on  this  point  by  the  court 
below,  and  it  is  right.  So  far,  therefore,  as  relates  to  the  first 
and  second  counts,  there  is  no  error,  and  the  judgment  as  to 
them  must  be  affirmed. 

We  come  now  to  the  question  of  evidence.  The  plaintiff,  in 
support  of  the  third,  fourth,  and  fifth  counts,  offered  to  prove 
by  oral  testimony,  connected  with  advertisements  and  circulars 
of  the  defendants,  that  the  defendants  agreed  to  insure  the  safe 
delivery  of  the  goods,  without  any  exception  for  inevitable  ac- 
cidents; and  this  offer  was  rejected  by  the  court,  as  tending  to 
contradict  the  written  contract. 

These  counts  are  somewhat  strange;  but  they  have  not  been 
objected  to,  and  perhaps  they  sufficiently  lay  a  contract  to  cany 
and  to  insure  a  safe  delivery.  It  is  impossible  to  make  two 
contracts  out  of  one,  by  ingenuity  in  declaring.  If  the  reward 
was  the  consideration  for  carrying  and  insuring,  a  different  con- 
tract is  not  made  by  charging  or  proving  that  the  reward  and 
delivery  of  the  goods  to  be  carried  was  the  consideration  for  in- 
suring.   Both  are  substantially  the  same. 
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Let  it  be  notioed,  that  by  the  bill,  of  lading  the  defendants 
have  undertaken  to  deliver  Uie  goods,  and  that  they  have  not 
inserted  in  it  the  usual  exception  clause  as  to  inevitable  acci- 
dents. Bat  still  the  exception  is,  prima  facie  at  least,  implied 
by  law  in  all  such  contracts.  The  question  then  is  not,  May 
parol  evidence  be  received  to  contradict  the  written  agreement  t 
but.  May  it  be  received  to  repel  an  implication  of  a  condition 
usually  raised  by  the  law  in  such  cases,  and  which  is  itself,  in 
this  instance,  contraiy  to  the  words  as  written? 

A  written  contract  creates  a  specified  relation  between  the 
parties;  and  when  the  duties  of  that  relation  are  not  fully  de- 
fined in  the  contract,  the  law  defines  them  according  to  the  cir- 
cumstances. In  a  carrier  case,  it  defines  the  duly,  in  part,  by 
implying  the  exception  against  inevitable  accident.  But  here 
the  maxim  applies,  Canveniio  vincU  legem.  The  law  does  not 
imply  the  exemption,  where  the  circumstances  show  that  the 
parties  intended  that  it  should  not  be  implied;  and  these  cir- 
cumstances may  be  shown  by  parol  evidence. 

This  is  the  very  principle  decided  in  the  case  of  Barclay  v. 
Weaver,  19  Pa.  St.  396  [ante,  p.  661],  argued  about  the  same  time 
with  this;  and  it  was  there  applied  in  ttie  same  way  when  it  vras 
decided  that  parol  evidence  may  be  given  to  show  that  an 
indorser  of  a  promissoiy  note  agreed  to  be  liable  without  the 
usual  demand  and  notice  required  by  law.  The  court  was 
therefore  in  error  in  rejecting  this  evidence  on  such  grounds: 
See  also  Abb.  on  Ship.  130;  Id.  320;  Angell  on  Garr.,  sec.  222. 

But  the  whole  evidence  proposed  to  be  given  is  set  out  in  the 
bill  of  exceptions;  and  it  is  argued  that,  if  admitted,  it  is  insuf- 
ficient to  prove  the  allegation,  because  the  circulars  contain  an 
ofier  to  carry  and  insure  at  one  price,  and  these  goods  are  con- 
tracted to  be  delivered' at  another  and  less  price;  and  this  argu- 
ment would  prevail  if  the  circulars  were  the  only  evidence. 
But  they  are  not.  There  were  oral  testimony  and  advertise- 
ments besides;  and  we  can  not  say  that,  from  all  taken  together, 
the  inference  of  an  agreement  to  insure  would  be  illegitimate. 

Where  a  man  advertises  favorable  terms  of  business  as  a 
means  of  gaining  customers,  it  is  proper  to  presume  that  his 
customers  have  been  induced  by  them,  or  that  they  have  been 
repeated  to  them;  and  therefore  it  is  not  necessary  that  the 
plaintiff  should  prove  that  the  advertisements  came  to  his 
knowledge  before  delivering  bis  goods  to  the  defendants  to  be 
carried.    The  judgment  as  to  these  counts  must  be  reversed. 

Judgment  affirmed  as  to  first  and  second  counts;  and  as  to 
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the  third,  fonrOi,  and  fifth  oonnts,  it  is  reversed,  and  a  new 
trial  therein  awarded. 

CoMMOif  Carrubs  akb  Insusebb  of  Goods  against  all  bat  act  of  Gk>d 
and  public  enemy,  in  the  abeence  of  any  qnaliOcation  of  their  liability:  NecU 
V.  Saunderson,  41  Am.  Dec.  609,  and  note  ooUectinK  prior  cases;  WhU^i8ide» 
r,  Thurlkill,  51  Id.  128;  Leonard  y.  Hendrickaon,  55  Id.  587.  As  to  what  is 
an  act  of  God,  see  WilUanu  ▼.  Cfrant,  7  Id.  235;  Plaiated  y.  ^oa^ofi  etc.  Nav. 
Co., 46  Id.  587;  Friendv.  Woods,62Id,  119.  "Actof  God,"  "unavoidable," 
and  "inevitable"  are  convertible  terms;  Van  Hem  v.  Taylor,  ^l  LI.  281; 
Beave*  v.  Watermaji,  42  Id.  364;  JiUh  v.  Chapman,  46  Id.  393,  and  notes  to 
these  cases,  referring  to  other  cases,  and  considering  the  subject  The  prin- 
cipal case  was  cited  in  Hay$  v.  Kennedy,  41  Pa.  St.  380,  as  an  instance 
where  the  term  "unavoidable  accident"  is  used  as  exactly  equivalent  to 
"act  of  God,  or  of  the  public  enemies."  As  to  the  power  of  common  car- 
riers to  limit  their  liability,  see  Hale  v.  New  Jereey  Steam  Nav,  Co,  39  Am. 
Dec.  398,  and  note;  FUh  v.  Chapman,  46  Id.  393;  FarmerB^  etc.  Bank  v.  Cham- 
plain  T,  Co,,  56  Id.  68,  and  note. 

CoBiMOK  Carbisbs  wuetubb  Liablb  fob  Rbhotb  and  Extkaordinabt 
CoNSBQUJUicss  OF  NsouoBNOK.— The  principal  case  has  been  frequently  ap- 
proved and  followed  on  the  proposition  that  where  a  common  carrier  has  been 
negligent,  for  example,  has  been  guilty  of  delay  in  forwarding  goods,  and  a 
loss  or  damage  afterwards  occurs  through  inevitable  accident,  he  is  not  re- 
sponsible, although  if  it  had  not  been  for  his  negligence  the  accident  would 
have  been  avoided :  Denny  v.  New  York  Central  R,  R,  13  Gray,  486;  Michigan 
Cent.  R.  R.  v.  Burrows,  33  Mich.  15;  Railroad  Co.  v.  Reeves,  10  Wall.  190; 
Hoadley  v.  Northern  Transportation  Co,,  115  Mass.  308;  and  see  Caldwell '% 
Southern  Express  Co.,  I  Flipp.  88.  In  Jones  v.  OUmore,  91  Pa.  St.  314,  th« 
principal  case  was  cited  as  applying  a  summary  of  the  rule  and  principle  that 
a  wrong-doer  shall  be  held  responsible  for  the  proximate,  and  not  the  remote, 
consequences  of  his  acts  to  common  carriers,  with  the  remark  that  in  any 
other  case  the  question  would  present  no  difficulty;  and  the  remarks  of  Mer- 
rick, J.,  in  Denny  v.  New  York  Cent,  R,  R,,  supra,  "  In  that  case  may  be 
found  not  only  a  clear  and  satisfactory  statement  of  the  law  upon  the  subject, 
but  a  significant  illustration  of  tne  rule  which  the  decision  recognizes  and 
affirms,"  concerning  it  were  quoted.  And  see  further  on  this  question  Collier 
V.  Valentine,  49  Am.  Dec  81. 

Exception  as  to  Inxtitablb  Aoorovnn  is  Implhd  in  Ck>MM0N  Car- 
aiEB*s  Favor,  when  not  expressed  in  the  bill  of  lading:  Neal  y.  Saunderson, 
41  Am.  Dec.  609,  612. 

Parol  Evidence,  how  Far  Adbossiblb  to  Control  Bill  of  Lading  ' 
AS  to  Terms  of  Contract  of  Carriage. — ^This  question  isdiscussed  in  the 
note  to  Chandler  v.  Sprague,  38  Am.  Dec.  409;  see  also  WayUmd^s  Adm*r  t. 
Mosely,  39  Id.  335;  0*Brien  v.  OUchrist,  56  Id.  676;  and  Cage  v.  TirreU,  9 
Allen,  304,  where  the  principal  case  was  cited  to  the  point  that  a  bill  of 
lading  does  not  constitute  the  evidence  of  a  contract  of  affreightment  when 
there  is  a  previously  existing  contract  for  the  carriaf^e  of  goods. 

Proximate  and  Remote  Causes  of  Neouoence,  in  General,  Liabilitt 
FOR. — As  to  how  far  railroad  corporations  are  liable  for  the  consequences  of 
their  negligence  in  setting  fire  to  buildings,  and  other  property,  see  the  note 
to  Burrouglts  v.  Housatonie  R,  R,,38  Am.  Dec.  77;  and  as  to  how  far  in- 
surers are  liable,  see  the  cases  in  this  series  collected  in  the  note  to  Ndson  v. 
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Shtfolk  In9.  Cb.,  54  Id.  787.  The  prinoiptl  caae  wm  approved  in  8coU  t. 
HwUer^  46  Pa.  St.  195,  on  the  question  of  liability  for  proximate  and  remote 
eanses  of  negligence,  but  distinguished  in  a  case  where  the  defendants'  act 
was  concurrent  in  time  and  operation  with  a  flood  in  a  stream  causing  the 
loss  of  boats.  These  two  cases  were  commented  upon  in  McQrew  v.  Stone^  53 
Id.  443,  the  court  saying  that  the  maxim,  Cottsa  proxhntif  etc,  had  its  proper 
application  in  the  principal  case,  and  that  the  reason  for  the  different  rulings 
appeared  to  be  that  in  ScoU  t.  Hunter  the  defendants'  act  was  directly  con- 
nected with  the  condition  of  the  stream;  the  cases  were  further  said  to  be 
ruled  by  the  principle  (p.  442)  that  one  is  answerable  for  the  oonsequenoes  of 
a  fault  which  are  natural  and  probable,  and  might  therefore  be  foreseen  by 
ordinary  forecast,  while  it  is  true  that  if  the  fault  happened  to  concur  with 
something  extraordinary,  and  therefore  not  likely  to  be  foreseen,  he  will  not 
be  answerable  for  the  unexpected  result.  The  principal  case  was  also  quoted 
in  Pennsylvcmia  B,  B,  v.  Kerr,  62  Id.  367,  in  support  of  the  proposition  that 
where  a  railroad  engine  set  fire  to  a  building,  and  the  fire  therefrom  com- 
municated to  another  building  at  some  distance  £rom  it,  the  railroad  company 
was  not  liable  for  the  destruction  of  the  latter  building;  and  in  McX>onald  ▼• 
Snelling,  14  Allen,  298,  it  was  referred  to  in  holding  that  one,  whose  servant 
so  negligently  drives  in  a  public  street  as  to  collide  with  a  carriage,  and 
thereby  cause  the  horse  drawing  the  same  to  take  fright  and  run  away,  may 
be  held  liable  to  one  who  is  injured  by  the  runaway  horse;  but  in  I^ueh  v. 
Lloyd,  31  Pa.  St.  369,  the  court  expressed  its  inability  to  see  how  the  doctrine 
of  the  principal  case  could  be  adjusted  without  undue  wrenching  to  an  in- 
stance where  the  conductor  of  a  train  permitted  it  to  stand  on  the  crossing 
of  a  public  street,  and  absented  himself  from  it,  and  a  teamster  attached  his 
horses  to  it,  starting  the  train  and  causing  an  injury;  Woodward,  J.,  added 
that  the  principal  case  should  be  read  in  connection  with  Pittsburgh  v.  Cfrier, 
22  Id.  65,  where  Black,  C.  J.,  stated  that  the  application  of  the  maxim.  Causa 
proximo,  etc.,  is  often  very  difficult,  no  exact  rule  being  given  to  determine 
what  is  a  remote  and  what  a  proximate  cause,  and  saying  that  **  in  Morrison 
V.  Davis  the  lameness  of  the  horse  was  so  palpably  not  the  cause  of  disaster, 
and  the  breaking  of  the  dam  by  which  the  boat  waa  swept  away  was  so  deariy 
the  true,  and  in  legal  contemplation  the  only,  cause,  that  the  question  theie 
was  very  simple." 

The  pkincipai.  case  is  also  cited  'uxMussdman  v.  Stoner,  31  Pa.  St.  270,  to 
the  point  that  parol  evidence  is  admissible  to  rebut  a  presumption;  and  in 
HvpeU  V.  PhiladelpfUa  etc  B,  /?.,  23  Id.  374^  to  the  point  that  raikoads  ave 
bound  to  temper  their  care  aooording  to  the  drcumstanoes  of  danger. 


Deal  v.  Bogxte. 

[30  PamcnLVAJiu  Staxb,  238.) 

Bheeitf  cak  Skll  and  Deliveb  No  Part  op  Pabtnbbship  Goods,  under 
an  execution  at  the  suit  of  a  judgment  creditor  of  one  partner,  but  only 
the  contingent  interest  of  the  debtor  partner  in  the  stock  and  profits 
after  settlement  of  partnership  accounts  and  payment  of  partnership 
creditors. 

Plea  in  Abatement  is  Proper  Mode  to  Take  Advantage  op  Non- 
joiNDSR  OP  Partner,  but  is  too  late  after  the  general  ime  pleaded,  in 
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tntpass  by  one  of  two  partners  iigauuit  a  sheriff  for  a  seizure  and  sale  of 
goods  under  an  execution  against  the  other  partner  alone,  the  declara* 
tion  alleging  that  the  goods  were  the  goods  of  the  plaintiff. 

Plaintiff  in  Exbcution  mat  bs  Joined  with  Sheriff  and  his  Dbfutt, 
in  an  action  of  trespass  for  seizing  and  selling  partnership  property  on 
execution  against  one  of  two  partners,  where  such  plaintiff  was  present 
at  the  sale  and  purchased  a  portion  of  the  property. 

Pabtt  can  not  Complain  bbgausk  Coubt  did  not  Givb  Instbuotions 
NOT  AsKBD,  where,  if  he  had  sought  and  obtained  them,  they  must  be 
unfavorable  to  him. 

Tbstimont  of  One  Pabtnek  mat  be  Contradiotbd  bt  Wbttten  Aoreb- 
MENT,  by  which  such  partner  sold  his  interest  in  the  partnership  prop- 
erty  to  his  copartner,  where,  in  an  action  by  the  latter  against  a  sheriff 
for  selling  the  partnership  property  on  an  execution  against  the  former 
alone,  the  former  testified  for  the  defendant  that  he  owned  the  property 
at  the  time  of  the  levy,  and  had  never  perfected  the  sale  to  his  oopartner. 

Tbespa88  by  Bogue,  the  plaintiif  below,  against  Deal,  a  sheriff, 
Tiistin,  his  deputy,  and  Jefi&ies,  the  plaintiff  in  ezecntiony 
brought  for  seizing  and  selling  certain  horses,  carriages,  and 
sets  of  harness,  on  an  execution  issued  in  favor  of  Jeffiries  against* 
one  Archer.  Bogue  and  Archer  had  been  partners  in  the  livery- 
stable  business,  but  the  present  action  was  brought  in  the  name 
of  the  former  alone,  the  declaration  alleging  that  the  property 
seized  and  sold  was  the  goods  of  the  plaintiff,  and  to  this  the 
defendants  pleaded  the  general  issue.  Bogue  claimed  tl^e  prop- 
erty by  virtue  of  a  purchase  of  Archer's  interest,  between  the 
time  of  the  levy  and  sale;  but  Archer  testified,  on  behalf  of 
the  defendants,  that  when  the  properly  was  levied  on  it  belonged 
to  him,  and  that  he  had  never  perfected  the  sale  to  Bogue.  To 
rebut  this,  the  plaintiff  gave  in  evidence  a  written  agreement 
under  seal,  made  Januaiy  8,  1850,  after  the  levy  and  before  the 
sale,  by  which  Archer  sold  and  assigned  to  Bogue  all  the  part- 
nership money,  stock,  effects,  etc.  The  court  charged  that  this 
paper  was  evidence  for  the  purpose  of  contradicting  Archer, 
and  this  charge  was  assigned  for  error,  among  others  appearing 
in  the  opinion.  Certain  evidence  concerning  the  sheriff's  sale 
also  appears  in  the  opinion. 

Serrill  and  J.  FaUon^  for  the  plaintiffs  in  error. 

Emlen,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  It  is  established  by  the  verdict,  that 
the  goods  levied  on  by  the  sheriff  were  partnership  property; 
that  they  belonged,  not  to  Archer,  the  defendant  in  the  execu- 
tion, but  to  Bogue  &  Archer,  as  partners  in  the  livery-stabla 
business. 
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The  defendftntB  on  the  trial  asked  the  court  to  aaj  that  if,  at 
the  time  of  the  lery,  the  proper^  levied  on  was  the  joint  prop- 
erty of  Bogue  &  Archer,  the  plaintiff  can  not  recoTcr.  The  court 
declined  to  give  such  instmction;  but  ruled — 

1.  That  the  sheriff,  though  he  had  a  right  to  seize  and  maker 
aninyentory,  had  no  right  to  take  the  goods  out  of  the  plaintiff's 
possession  and  deliver  them  to  the  purchaser. 

2.  That  the  proper  mode  to  take  advantage  of  the  fact  that 
the  plaintiff  was  not  the  sole  owner  of  the  goods  was  by  plea  in 
abatement,  which  was  too  late  after  the  general  issue  pleaded. 

These  opinions  are  assigned  for  error. 

That  a  sheriff  acting  under  an  execution  at  the  suit  of  a  judg- 
ment creditor  of  one  partner  can  sell  and  deliver  no  part  of  the 
partnership  goods,  but  only  the  contingent  interest  of  the  debtor 
partner  in  the  stock  and  profits  after  settlement  of  partnership 
accounts  and  payment  of  partnership  creditors,  is  a  conclusion 
that  results  necessarily  out  of  the  principles  of  the  partnership 
relation,  and  is  sanctioned  by  a  great  number  of  modem  decis- 
ions, both  in  England  and  the  United  States.  What  are  some 
of  the  principles  of  this  relation  ?  It  is  a  contract  relation,  and 
therefore  no  partner  can  be  introduced  into  it  except  upon  con- 
sent. A  purchaser  at  a  sheriff's  sale  of  a  partner's  interest  be- 
comes a  tenant  in  common  with  the  other  partners  so  far  as  to 
entitle  him  to  an  account;  but  he  does  not  become  a  partner. 
On  the  contraiy,  the  sale  works  a  dissolution  of  the  partnership 
as  completely  as  the  death,  insanity,  or  bankruptcy  of  a  partner 
will  do.  . 

•  Partners  are  joint  tenants  of  all  the  stock  and  effects  employed 
in  their  business.  No  partner  can  have  a  separate  interest  in 
any  part  of  the  property  belonging  to  the  partnership,  though 
each  has  an  entire  as  well  as  joint  interest  in  the  whole  of  the 
joint  property.  A  levy,  then,  to  affect  the  interest  of  a  partner, 
can  not  touch  a  specific  proportion  of  the  goods,  nor  the  whole, 
because  others  have  property  in  every  part  as  well  as  the  whole, 
coupled  with  a  right,  resting  in  contract,  to  use  them  for  the 
purposes  for  which  the  partnership  was  instituted.  The  only 
levy  that  can  be  made,  consistently  with  the  relation  the  part- 
ners sustain  to  the  goods,  is  of  the  debtor's  interest  in  the  whole, 
and  that  is  to  be  measured  by  final  account. 

Again,  it  was  a  principle  of  the  Boman  law,  and  it  has  been 
acknowledged  in  the  jurisprudence  of  England  and  the  United 
States,  that  partnership  creditors  must  be  first  paid  out  of  part- 
nership property.    Chancellor  Kent  thinks  the  basis  of  the  rule 
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is,  that  the  funds  are  to  be  liable  on  which  the  credit  was  given 
— an  opinion  which  Chief  Justice  Gibson  questioned  in  Doner 
V.  Stauffer,  1  Pen.  &  W.  204  [21  Am.  Dec.  870]. 

But  whatever  the  grounds  of  the  rule,  there  is  no  question 
concerning  the  rule  itself.  It  is  constantly  recognized  in  dis- 
tribution of  assets,  and  is  the  vital  element  in  the  contract  of 
partnership  which  gives  it  confidence  vnth  the  public.  But  if  a 
sheriff  may  deliver  the  goods  of  a  firm  to  purchasers  in  pur- 
suance of  a  sale  made,  not  for  a  partnership  debt,  but  for  a  debt 
of  one  of  the  partners,  what  becomes  of  the  equity  of  joint 
creditors  ?  They  are  not  in  court  to  contend  for  the  purchase 
money,  and,  if  brought  in  and  their  claims  adjusted,  that  is  not 
the  fund  to  which  liiey  gave  credit  and  on  which  they  have  a 
lien.  They  are  creditors  of  the  partnership,  and  their  lien  re- 
lates to  the  interest  of  all  the  partners  in  the  whole  stock,  and 
they  can  not  be  compelled  to  look  to  any  less  security.  Or, 
shall  they  follow  the  goods  sold  into  the  hands  of  tho  pur- 
chasers? This,  in  most  instances,  would  be  impossible,  and 
always  it  would  be  substituting  another  and  an  inadequate  se- 
curity for  that  which  they  looked  to  when  credit  was  given  to 
the  firm.  Thus  would  the  fundamental  principles  of  this  bene- 
ficial relation  be  subverted  if  a  sheriff  were  permitted  to  seize 
and  sell  the  whole  or  part  of  the  stock',  in  specie,  on  an  execu- 
tion against  one  partner. 

But  it  is  as  clear  upon  authority  as  upon  principle,  that  the 
court  were  right  in  denying  the  power  of  the  sheriff  to  sell  and 
deliver  the  goods.  In  Taylor  v.  Fields,  4  Yes.  396,  the  facts  of 
which  case  are  more  fully  stated  in  a  note  to  Young  v.  Keighly, 
15  Id.  559,  Chief  Baron  McDonald  laid  it  down  that  the  party 
comiiig  in  right  of  the  debtor  partner  comes  into  nothing 
more  than  an  interest  in  the  partnership  which  can  not  be  tan- 
gible, can  not  be  made  available,  or  be  delivered  but  under  an 
account  between  the  partnership  and  the  partner.  To  the  same 
effect  is  the  language  of  Chief  Justice  Gibson,  in  Doner  v.  Siauf- 
fer,  1  Pen.  &  W.  198  [21  Am.  Dec.  370];  and  in  Kramer  v. 
Arthurs,  7  Pa.  St.  165.  See  also  1  Story's  Eq.  Jur.  626,  627, 
and  the  cases  cited. 

Stock  in  incorporated  companies  may  be  levied  in  execution 
and  sold  on  ^.  fa.:  Lex  v.  Potters,  16  Pa.  St.  295;  and  yet 
nobody  ever  supposed  that  the  property  represented  by  that 
stock,  or  any  part  of  it,  passed  to  the  purchaser.  Even  in  the 
sale  of  land  the  sheriff  delivers  not  the  defendant's  possession, 
but  only  his  title.    It  is  a  distinct  proceeding  that  puts  the 
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purchaser  into  possession,  and  if  the  sheriff  should  deliver  pos- 
session upon  his  vendUioni  exponas,  he  would  be  a  trespasser. 
The  ruling  of  the  court,  therefore,  was  in  accordance  with  the 
principles  and  analogies  of  the  law  as  well  as  with  its  authorities. 

As  to  the  other  point  in  the  charge,  the  court  were  unques- 
tionablj  right.  The  plaintiff  claimed  to  be  the  sole  owner  of  the 
goods,  in  -virtue  of  a  purchase  of  his  partner's  interest  between 
the  time  of  the  levy  and  the  sale,  and  to  the  action  instituted  in 
his  own  name,  the  defendants  pleaded  not  guilty.  After  this^. 
it  was  too  late  to  plead  the  non-joinder  of  the  other  partner  in 
abatement,  and  yet  it  was  only  by  such  plea  advantage  could 
be  taken  of  the  non-joinder.  If  one  of  seyeral  part  owners  sue 
alone  in  trespass,  the  defendant  can  only  take  advantage  of  it 
by  plea  in  abatement,  though  the  defect  appear  on  the  dedara* 
tion:  Addison  v.  Overend,  6  T.  R.  766. 

Another  ground  of  defense  was,  that  the  plaintiff  could  not  re- 
cover against  the  three  defendants  jointly.  The  sheriff  and  his 
deputy  were  liable  virtute  officii  for  an  illegsd  execution  of  the  writ. 
If  the  plaintiff  in  the  execution  had  merely  issued  his  writ,  and  left 
the  sheriff  to  execute  it  without  instructions,  I  do  not  say  he 
could  have  been  made  liable  as  a  trespasser;  but  it  was  in  evi* 
cence  that  Jeffries,  the  plaintiff  in  the  execution,  was  present  at 
the  sale,  and  bought  two  of  the  horses.  This  was  such  partici* 
pation  as  to  make  him  a  trespasser,  and  he  was  well  joined  in 
the  action. 

It  was  contended  in  the  argument  that  there  was  no  evidence 
of  the  delivery  of  the  goods  by  the  sheriff,  and  as  the  court  held 
that  the  trespass  consisted,  not  in  levying  on  the  goods,  but  in 
the  sale  of  them,  they  should  have  instructed  the  jury  that  a 
sale  without  delivery  was  not  a  trespass. 

Frederick  Dick  swore  he  was  present  at  the  sheriffs  sale. 
Seven  or  eight  horses,  several  vehicles,  and  six  or  seven  sets  of 
harness  were  sold;  that  Tustin  told  him  the  amount  of  the  sale 
was  one  thousand  one  hundred  and  forty-four  dollars;  that 
Jeffries  bought  two  horses;  "the  articles  I  saw  go  away. 
Bogue's  establishment  was  broken  up.  The  goods  were  deliv- 
ered to  the  purchasers." 

Butter  says  the  goods  were  sold  out  under  the  execution;  and 
the  return  of  the  sheriff  on  the^.  fa.  shows  a  sale  of  the  goods, 
and  not  of  the  interest  of  Archer. 

Now,  in  view  of  such  evidence,  what  other  presumption  would 
be  reasonable  than  that  the  sheriff  delivered  the  goods  to  the 
purchasers.    If  the  defendants  wanted  the  opinion  of  the  court 
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on  the  question  whether  such  eyidence  jiioTed  a  deliyeTy,  they 
should  haye  asked  for  it.  In  the  absence  of  a  prayer,  the  court 
were  in  no  error  in  submitting  the  evidence  without  instructions 
to  the  jury.  But  had  the  defendants  sought  and  obtained  in- 
structions, they  must  have  been  unfavorable  to  them,  and  there- 
fore they  have  no  cause  to  complain.  In  the  admission  of  the 
paper  of  the  eighth  of  January,  1850,  and  in  the  use  that  was 
made  of  it  on  the  trial,  we  see  no  error. 

On  the  whole,  no  error  is  discovered  in  this  record,  and  the 
judgment  is  accordingly  affirmed. 

Levy  on  Pabtnebship  Pbopebtt  iob  Pabtiteb's  Pbivatx  Debt.— The 
partnership  property  can  not  be  seized  and  sold  under  execution  for  a  partner's 
private  debt:  Morrison  v.  Blodgett,  29  Am.  Dec  653,  and  note;  and  see  Sul- 
cUfe  V.  Dohrman,  51  Id.  450.  The  principal  case  has  been  cited  to  this  point 
in  Vandike  y.  Rosaham,  67  Pa.  St.  334;  and  as  to  this  it  was  said  in  NewhaU 
Y,  BuckingJuim,  14  111.  408,  to  be  clearly  against  the  current  of  authorities. 
But  the  interest  of  a  partner  may  be  sold:  Aldrich  ▼.  WcUlcue,  33  Am.  Dec. 
495;  Burrall  v.  Acber,  35  Id.  582;  note  to  Morrison  v.  BlodgeU,  supra;  and 
see  D(mer  v.  Stcaiffer,  21  Id.  370;  Sutcliffe  v.  Dohrman,  51  Id.  450;  see  also  the 
principal  case  cited  to  this  point  in  Lucas  y.  Lavfs,  27  Pa.  St.  212;  Hare  v. 
Commonwealth,  92  Id.  144;  BeaU^s  Appeal,  3  Grant  Gas.  215;  and  when 
partnership  property  is  sold  under  separate  executions  against  the  partners 
individually,  the  proceeds  represent  the  several  interests  of  the  partners,  and 
not  that  of  the  partnership,  and  must  be  appropriated  accordingly^  The 
principal  case  was  also  cited  in  Backus  v.  Murphy,  39  Id.  401,  among  others, 
as  discussing  the  principles  of  the  partnership  relation,  and  the  effect  of  ju- 
dicial sales  of  partnership  effects,  at  the  suit  both  of  partnership  creditors  and 
of  creditors  or  individual  members  of  the  finn. 

Plea  in  Abatement  is  Pbopeb  Mode  to  Take  AdvamTaoe  of  Non-join- 
DEB  of  Pabtner:  Bank  of  Rochester  y.  Monieath,  43  Am.  Deo.  681;  but  one 
partner  can  not  plead  the  non-joinder  of  a  copartner  in  abatement,  wher» 
the  contract  upon  which  the  action  is  brought  was  entered  into  by  the  plaintiff 
with  him  alone,  and  without  knowledge  that  it  had  reference  to  a  partner* 
ship  transaction:  Cleveland  v.  Woodward,  40  Id.  682. 

Execution  Gbi^ditob  when  Liable  as  Tort-feasob:  See  Hale  v.  Ames, 
15  Am.  Dec.  150;  Barnard  v.  Stevens,  16  Id.  733;  Bender  v.  Askew,  22ld.  714; 
Duperron  y.  Van  Wickle,  39  Id.  509;  LerUz  v.  Chambers,  44  Id.  63. 

Neglect  iv  Ghaboe  on  Point,  if  No  Instbuction  Pbated,  is  not  Eb- 
bob;  Meares  y.  Commissioners  of  Wilmington,  49  Am.  Dec.  412,  and  note. 

The  pbincipal  case  is  albo  cited  in  Baker's  Appeal,  21  Pa.  St.  82;  Lucas 
y.  Laws,  27  Id.  212;  Whigham*s  Appeal,  63  Id.  199,  to  the  point  that  where 
the  interest  of  a  partner  in  partnership  property  passes  to  another,  be  it  by 
whatever  means,  the  party  coming  in  in  right  of  the  partner  comes  into 
nothing  more  than  an  interest  in  the  partnership  which  can  not  be  tangible, 
can  not  be  made  available,  or  be  delivered  but  under  an  account  between  the 
partnership  and  partner,  and  it  is  an  item  in  the  account  that  enough  must 
be  left  for  the  partnership  debts. 
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GippOBD  V.  Dyer. 

[3  Rbods  Imlamd,  09.] 
EVTDBirOI    DIB0B8  WiLL    THAT    It  WAS  MaDK  UKDEB    MoTAKB  M  to  the 

rappoted  death  of  the  eon  of  the  testatrix,  whoee  name  waa  omitted 
therefitnn,  is  iziadmissible  to  impeach  the  will,  bnt  the  mistake  most  ap- 
pear on  the  face  of  the  will,  and  it  must  also  appear  what  the  will  would 
have  been  bnt  for  the  mistake. 

Appeal  from  a  decree  approTing  the  vfUI  of  the  appellant i 
mother.  The  appellant's  name  was  omitted  from  the  will.  Cer- 
tain bequests  were  given  to  his  children,  and  the  residue  was 
bequeathed  to  others.  It  appeared  by  testimony  that  the  ap- 
pellant, at  the  date  of  the  will,  which  was  made  two  days  before 
the  death  of  the  testatrix,  had  been  absent  from  his  home  and 
family,  and  not  heard  from  for  ten  years;  that  he  was  supposed 
to  be  dead  by  the  testatrix  and  others,  and  that  his  estate  had 
been  administered  upon.  There  was  also  evidence  of  declara- 
tions of  the  testatrix  showing  that  her  will  would  have  been  the 
same  if  she  had  known  her  son  was  alive. 

Sheffield,  for  the  appellant. 

A.  C.  Greene,  for  the  appellee. 

By  Court,  Gbeene,  C.  J.  It  is  very  apx>arent  in  the  present 
ease  that  the  testatrix  would  have  made  the  same  will  had  she 
known  her  son  was  living.  She  did  not  intend  to  give  him  any- 
thing if  living. 

But  if  this  were  not  apparent,  and  she  had  made  the  will 
under  a  mistake  as  to  the  supposed  death  of  her  son,  this  could 
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not  be  shown  dehors  the  will.  The  mistake  must  appear  on  the 
face  of  the  will,  and  it  must  also  appear  what  would  have  been 
the  will  of  the  testatrix  but  for  the  mistake.  Thus,  where  the 
testator  leTokes  a  legacy  upon  the  mistaken  supposition  that  the 
legatee  is  dead,  and  this  appears  on  the  face  of  the  instrument 
of  reyooation,  suchreyocation  was  held  yoid:  Campbell  y.  French^ 
8  Yes.  jun.  821. 

Pabol  Evidercb  that  Child's  Name  was  Omittxd  irom  Will  bt  Mu- 
TAKX  or  intentioiiaUy,  admisBibility  of:  See  WiUon  t.  Fothet,  39  Am.  Deo. 
736,  and  note.    See  also  Doane  v.  LoZ^e,  52  Id.  654. 

Pabol  Evidbkcb  of  Mistake  nv  Will,  admiatibility  of,  in  general:  See 
PwoeU  ▼.  BiddU^  1  Am.  Dec  263;  Jaekton  t.  8%U,  6  Id.  363;  RUhmaklery, 
Myen^  Id.  613;  Iddinga  t.  Iddings^  10  Id.  450;  Avery  y.  Chappel^  16  Id.  53; 
Connolly  v.  Pardon,  19  Id.  433;  Camstock  v.  Hadlyme  tie,  Soc,  20  Id.  100; 
Bame9  v.  Simnu^  49  Id.  435;  Wood  v.  WhiU,  52  Id.  654,  and  notes.  And 
generally,  as  to  the  admissibility  of  parol  or  other  extrinsic  evidence  to  explain 
or  control  a  will,  see  Cloud  y.  Clinkinbeard'9  Ex^ra,  48  Id.  397;  Barnes  v. 
Simms^  49  Id.  435;  Brownfield  v.  Broun\fiM^  51  Id.  590;  Roberta  y.  Traiukk^ 
52  Id.  164;  TtauWa  Appeal,  53  Id.  496,  and  notes  thereto.  That  parol  evi- 
dence that  a  testator  otherwise  competent  did  not  understand  the  legal  effect 
of  the  provisions  of  his  wiU  is  inadmissible  to  defeat  the  will,  is  a  point  to 
which  the  principal  case  is  cited  in  Barber  v.  ConUna^  110  Mass.  489. 


Mount  Yebnon  Bank  v.  Stone. 

[2  Bbodb  Islajid,  139.] 
FLAiKTivy  Faiuko  to  Pbote  Fbaub  Allbobd  IK  Bill  as  a  ground  of  re- 
lief can  not  claim  relief  on  independent  grounds  stated,  upon  which  relief 
might  have  been  afforded  if  fraud  had  not  been  alleged;  as  where  fraud 
and  failure  to  account  are  charged  against  an  agent,  and  the  fraud  is  not 
proved. 

Bill  in  equity  by  principals  against  their  agent.  The  case 
ajypears  from  the  opinion. 

TUlinghaa  and  Bradley,  for  the  plaintiffs. 

Ames  and  Potter,  for  the  defendant. 

By  Court,  Gbeekb,  C.  J.  The  bill  in  this  case  alleges  the  ap- 
^intment  of  the  defendant  as  agent  of  the  plaintiffs,  and  states 
the  business  which  he  was  to  transact  in  that  capacity.  It  al- 
leges the  purchase  of  books  by  the  defendant,  in  which  to  record 
the  business  of  his  agency,  and  that  such  books  were  paid  for 
by  the  defendant  with  the  moneys  of  the  plaintiffs,  and  that 
the  books  are  the  property  of  tiie  plaintiffis.  The  bill  then 
alleges  that  the  defendant  has  refused  to  deliver  or  exhibit  to 
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the  plaintiffii  the  said  books  of  account,  and  that  the  defendant 
has  used  the  money  and  other  property  and  credit  of  the  plaint- 
ifis  while  acting  as  sach  agent,  by  loaning  the  same  and  other- 
wise, and  received  therefor  divers  soms  of  money,  for  which  he 
has  not  fully  accounted  to  the  plaintiffs. 

The  bill  then  charges  as  follows,  viz. :  ^^  That  the  said  Stone 
fraudulently  conceals  said  books,  of  account  from  the  plaintifb, 
and  hath  remoyed  the  same  from  the  office  and  place  of  business 
of  said  agency,  founded  as  aforesaid  by  the  plaintiffs;  and  that 
said  Stone  has  receiyed  large  sums  of  money  belonging  to  the 
plaintiffs,  and  fraudulently  retained  portions  of  the  same,  and 
appropriated  the  same  to  his  own  use  and  benefit;  and  that  the 
said  Stone  in  the  accounts  he  has  rendered  to  the  plaintiffs  from 
time  to  time  hath  made  false  and  foaudulent  representations  of 
his  conduct  and  proceedings,  to  wit:  among  others,  that  he 
hath  represented  that  he  hath  received  smaller  sums  of  money 
for  interest  than  he  did  in  fact  receive  as  such  agent,  and  by 
means  of  such  false  and  fraudulent  representations  hath  deceived 
the  officers  and  agents  of  the  plaintiffs,  and  hath  obtained  from 
them  a  certain  release  and  discharge  of  a  portion  of  said  account, 
and  surrender  of  the  bond  executed  by  said  Stone,  for  the  faith- 
ful discharge  of  the  duties  of  said  agency." 

The  bill,  among  other  things,  prays  that  the  defendant  may 
be  decreed  to  surrender  and  cancel  the  release  and  discharge  by 
him  held  from  the  plaintiffs,  and  to  return  the  bond  executed 
by  him  and  his  sureties  for  the  faithful  discharge  of  his  duties 
in  his  said  agency. 

After  a  careful  examination  of  the  evidence  in  relation  to  the 
charges  of  fraud,  we  feel  bound  to  say  that  the  plaintiffs  in  our 
judgment  have  failed  to  prove  them,  and  the  only  question 
which  remains  to  be  considered  in  the  cause  is,  whether  the 
bill  ought  to  be  dismissed  or  sent  to  a  master  for  an  account, 
with  liberty  to  the  plaintiffs  to  prove  any  error  or  mist^e  in  the 
settlement  which  has  heretofore  been  made,  and  in  the  receipt 
or  release  given  and  executed  by  them,  and  also  to  prove  any 
matters  of  claim  not  embraced  by  said  settlement.  This  would 
be  the  ordinary  course  of  the  court  on  a  bill  by  the  piincipal' 
against  his  factor  for  an  account.  The  difficulty  in  pursuing 
this  course  in  the  present  case  arises  from  the  charges  of  fraud 
contained  in  the  bill. 

We  think  these  charges  constitute  the  principal  ground  of  re* 
lief  set  forth  in  the  bill,  and  we  can  not  permit  the  plointilb, 
after  having  failed  to  prove  the  fraud,  to  fall  back  on  the  alle- 
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gation  that  the  defendant  has  not  aooounted,  and  has  not  pro- 
duced and  deUvered  his  books  of  account,  and  to  treat  the  case 
as  if  no  allegation  of  fraud  was  made.  The  rule  in  relation  to 
this  subject  is  stated  by  the  court  in  the  case  of  Price  t.  Ber^ 
ringUm,  7  Eng.  L.  &  Eq.  260.  *'  When  the  bill  sets  up  a  case  of 
actual  fraud,  and  makes  that  the  ground  of  the  prayer  for  relief, 
the  plaintiff  is  not  entitled  to  a  decree  by  establishing  some  one 
or  more  of  the  facts  quite  independent  of  fraud,  but  which 
might  of  themselves  create  a  case  under  a  totally  distinct  head 
of  equity  from  that  which  would  be  applicable  to  the  case  of 
fraud  originally  statod."  And  the  same  principle  is  recognized 
in  Ferraby  v.  Hobsorit  22  Eng.  Ch.  256»  and  in  OUucaU  v.  Lang^ 
Id.  310. 

We  think  the  rule  is  founded  in  the  highest  justice.  A  plaint- 
iff ought  nol  to  be  peimitted,  considering  that  a  court  of  chan- 
cery is  always  open  to  allegations  of  fraud,  to  speculate  upon 
the  chances  of  relief  upon  that  ground,  and  failing  in  that,  to 
fall  back  upon  a  different  ground. 

Bill  dismissed  with  costs,  without  prejudice,  except  as  to  the 
charges  of  fraud. 


Olney  V.  Fenner. 

[SRhodk  Island,  311.] 

Riparian  Owner  on  One  Bank  op  River  is  Entitled  to  Flow  op 
Water  past  his  land  unobstructed,  and  undiverted  and  without  mate- 
rial diminution,  and  may  build  a  dam  to  the  center  of  the  stream. 

Riparian  Owner  on  One  Bank  is  Entitled  to  Only  Halp  the  Water 
in  the  stream,  as  against  an  owner  on  the  other  bank. 

Riparian  Owner  Diverting  Stream  is  Liable,  notwithstanding  Ob- 
struction BY  Intervening  Owner,  for  the  injury  thereby  occa- 
sioned to  a  lower  proprietor,  if  the  removal  of  the  intervening  ob- 
struction would  not  restore  the  accustomed  flow  of  the  stream. 

Riparian  Owner  Who  is  Entitled  Only  to  Waste- water  Privilege 
from  a  mill  above  him  can  not  complain  of  a  diversion  by  an  owner 
farther  up  the  stream,  so  long  as  his  waste-water  privilege  is  not  im- 
paired, and  the  fact  that  his  right  is  thus  limited  may  be  shown  in 
defense  to  an  action  for  the  diversion. 

Twenty  Years*  Open  and  Continuous  Use  of  Water  of  a  stream  by  a 
riparian  owner  gives  a  prior  right  against  a  lower  owner,  even  though 
the  latter  has  no  need  of  the  water  during  that  time,  and  the  lower 
owner  has  only  a  waste- water  privilege. 

Part  Owner  op  Mill  Conveying  to  Co-owner  is  Estopped  to  Com- 
plain OP  Diversion  of  water  lo  such  mill  existing  at  the  time,  in  an 
action  against  subsequent  owners,  where  he  conveys  his  moiety  *'  with 
all  the  privileges  and  appurtenances,**  etc.,  and  afterwards  buys  a  mill 
lower  down,  which  is  injured  by  such  diversion. 
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Case  for  the  diTersion  of  water  from  the  plaintiffs  mill  on 
Wood  rirer.  The  plaintiff  proved  title  to  his  miU,  which  was 
on  the  Hopkinton  side  of  the  river  below  a  small  island.  The 
defendants  were  owners  of  a  mill  and  dam  above  the  island. 
The  evidence  for  the  plaintiff  tended  to  show  that  the  natural 
course  of  the  stream  below  the  defendants'  dam  was  on  the 
Hopkinton  side  of  the  island,  but  that  the  defendants,  after  car- 
rying the  water  to  their  mill,  returned  it  into  the  channel  on  the 
Hichmond  side  of  the  island,  so  that  it  did  not  supply  the 
plaintiff's  mill.  The  defendants  introduced  evidence  tending  to 
show  that  the  natural  course  of  the  stream  was  on  the  Richmond 
side  of  the  island,  except  for  a  short  time  during  a  certain 
freshet,  and  that  if  it  were  on  the  other  side  it  would  return 
there  except  for  certain  obstructions  placed  in  the  river  by  the 
plaintiff,  and  a  certain  dam  appertaining  to  a  miU  known  as  the 
Tef t  mill  above  the  plaintiff's  on  the  Richmond  side.  The  de> 
fendant  also  introduced  evidence  to  show  a  twenty  years'  use 
of  the  water  of  the  whole  stream  by  the  Teft  mill;  and  that  the 
plaintiff  had  only  a  waste-water  privilege.  .  The  facts  on  that 
point  appear  from  the  opinion.  The  plaintiff  offered  evidence 
to  show  that  in  1834  the  water  of  the  river  was  used  by  a  forge 
on  the  Hopkinton  side,  discharging  its  water  so  as  to  flow  by 
the  plaintiffs  mill.  A  defense,  on  the  ground  of  estoppel,  is 
also  stated  in  the  charge  to  the  jury. 

Blake  and  Shearman^  for  the  plaintiff. 

Dixon  and  Updike,  for  the  defendants. 

Obkxnb,  0.  J.,  charged  the  jury.  Water  is  a  subtle  element, 
and  this  case  is  but  one  instance  of  the  many  difficult  and  com- 
plex questions  which  grow  out  of  the  conflicting  claims  of  ita 
owners.  The  plaintiff  claims  by  several  counts,  as  the  ownex 
of  land  on  Wood  river,  running  by  deed  to  the  center  ihereof , 
damages  for  the  diversion  of  the  water.  Ordinarily,  the  owner 
of  land  bounding  on  the  banks  of  a  river  owns  to  the  center 
of  the  channel,  and  may  claim  as  riparian  proprietor  to  have 
the  river  flow  by  his  land  unobstructed  and  undiverted  in  its 
natural  course,  and  without  any  material  diminution.  And 
even  though  he  makes  no  use  of  the  water,  no  one  has  a  right 
to  disturb  its  natural  flow.  He  has  the  right  to  build  a  dam  to 
the  center  of  the  river,  and  to  use  his  proportion  of  the  water 
for  mill  or  other  purposes,  and  the  opposite  owner  has  the  same 
right  on  his  side.    If  the  same  proprietor  owns  both  banks,  he 
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has  a  right  to  the  use  of  the  whole  of  the  water.  These  are 
common-law  rights,  and  if  in  this  case  there  has  been  a  wrong- 
ful diversion,  the  plaintiff,  as  owner  of  one  bank  of  the  rirer, 
is  entitled  to  damages. 

The  defendants  contend  that  there  has  been  no  diversion 
since  the  building  of  the  ancient  dam.  This  is  a  question  tot 
you  to  determine.  If  there  is  as  much  water  on  the  Hopkinton 
side  and  on  the  Bichmond  side  as  used  to  run  there,  the  plaint- 
iff has  no  ground  for  complaint;  but  if  more  water  is  drawn 
through  the  flume  than  used  to  run  over  the  rolling  way,  so  as 
to  make  an  increased  diversion,  then  arises  the  question  whether 
the  water  so  diverted  is  returned  in  such  a  way  that  it  would 
run  past  the  plaintiff's  land  and  give  him  the  benefit  of  it. 
And  this  also  is  a  question  for  you  to  decide. 

The  defendants  are  responsible  for  their  own  acts,  but  not  for 
those  of  others,  neither  for  the  erection  of  the  dam  nor  the  fill- 
ing in  of  the  river.  If  you  think  the  water  was  diverted  in  con- 
sequence of  the  erection  of  the  dam  and  the  filling  in  with  stones, 
the  defendants  are  not  answerable;  but  if,  notwithstanding  the 
removal  of  the  dam  and  the  stones,  the  river  would  not  return 
to  its  natural  course,  then  the  plaintiff  has  been  injured.  If  the 
whole  river  were  previously  discharged  on  the  Hopkinton  side, 
still  the  plaintiff  could  have  a  right  to  the  use  of  no  more  than 
one  half,  and  if  it  would  now  run  by  his  land  but  for  these  ob- 
structions, he  has  no  ground  for  complaint,  unless  its  natural 
impetus  has  been  impaired  by  the  diversion. 

But  the  defendants  likewise  contend  that  th&Teft  mill  is  en- 
titled to  a  prior  use  of  the  water,  and  that  the  plaintiff  is  not 
entitled  to  one  half  of  the  water,  but  only  to  a  waste-water 
privilege  after  its  use  by  the  Tef t  mill.  The  plaintiff  stands  on 
his  own  title,  and  must  prove  it.  If  it  be  true  that  he  is  enti- 
tled to  only  the  waste  water  of  the  Teft  mill,  and  he  gets  that 
now,  this  is  a  valid  defense.  The  plaintiff  says,  indeed,  that 
the  rght  of  the  Teft  mill  is  no  defense  for  the  defendants'  act. 
But  this  is  a  mistake.  The  plaintiff  must  show  a  right  to  the 
use  of  the  water  before  he  can  complain  of  its  diversion.  Other- 
wise, if  the  plaintiff  should  recover  for  the  diversion,  and  the 
defendants  should  return  the  water  into  its  original  channel,  this 
would  be  no  bar  to  a  suit  by  the  proprietors  of  the  Teft  mill  for 
changing  the  course  of  the  water,  and  so  the  defendants  might 
be  mulcted  in  damages  both  ways.  The  plaintiff  must  show  a 
title  in  himself,  but  the  defendants  may  show  a  title  in  a  third 
party. 


Digitized  by  VjOOQIC 


714  Olnet  v.  Fenneb.  [R  L 

The  title  set  up  for  the  Teft  mill  is  a  title  by  twenty  yeaza* 
user.  To  give  this  right,  the  use  must  be  opeiiy  eontinuons,  and 
unintermpted.  It  is  inunaterial  whether  the  owner  below  has 
any  need  of  the  water  or  not.  The  lower  owner  has  a  right  to 
the  flow  of  the  whole  stream,  whether  he  needs  it  or  not,  and  a 
diversion  for  twenty  years  confers  just  as  much  right  against 
the  lower  owner,  who  has  no  use  for  it,  as  against  one  who 
needs  it  all  the  time  for  mill  purposes.  The  Teft  dam  was  built 
in  1812,  and  in  1822  the  right  was  purchased  to  continue  it  to 
the  opposite  bank  of  the  stream.  This  purchase  conferred  no 
right  to  divert  the  water,  and  the  claim  is  not  of  a  right  by  pur- 
chase, but  an  enjoyment  of  the  use  of  the  water  by  this  dam  in 
its  present  condition  for  twenty  years.  On  the  otiier  side,  it  is 
said  that  the  water  used  by  the  forge  was,  until  1834,  discharged 
below  the  dam.  That  is  for  you  to  determine,  and  also  how 
much,  if  any,  deduction  is  to  be  made  from  the  present  use  of 
the  water  by  the  Teft  dam  or  the  defendants,  on  that  account. 
If  the  possessory  right  of  the  Teft  dam  is  proved,  and  the 
plaintiff  is  only  entitled  to  the  waste  water,  he  has  no  claim  for 
damages;  if  it  is  not  proved,' or  if  he  receives  less  now  than  for 
the  twenty  years  during  which  this  right  was  acquired,  he  has  a 
right  to  damages  for  the  diversion. 

But  there  is  still  another  defense.  In  1844,  Pardon  Olney, 
the  plaintiff,  and  John  Olney  were  tenants  in  common  of  the 
mill  owned  by  the  defendants.  In  this  year  the  plaintiff  con- 
veyed to  John  Olney  his  undivided  moiety  in  said  mill  estate, 
together  with  **  all  the  privileges  and  appurtenances  thereto  be* 
longing  or  in  any  wise  appertaining  to  the  same."  Now,  we 
think  the  plaintiff  having  sold  the  property  as  it  was  in  1844, 
and  received  the  purchase  money,  that  it  is  not  competent  for 
him,  upon  purchasing  land  below,  to  claim  damages  for  diver- 
sion, however  proper  such  a  claim  might  have  been  in  his  ven- 
dor, so  long  as  the  water  remained  as  it  was  at  the  time  he  sold 
the  mill.  If  he  had  owned  the  land  below  at  the  time  of  the 
sale,  he  could  not  claim  the  natural  flow  of  the  water,  because 
the  right  to  use  it  in  the  mode  in  which  it  was  then  used  would 
have  passed  by  the  sale,  and  the  land  coming  to  his  possession 
subsequently  gives  him  no  right  which  he  would  not  then  have 
had.  This  is  an  estoppel  in  pais,  that  is,  the  plaintiff  is  estopped 
by  his  representations  from  making  any  claim  which  shall  be 
inconsistent  with  them  against  the  person  who  has  expended 
labor  or  money  upon  the  faith  of  such  representations.  If, 
therefore,  the  water  is  used  now  as  it  was  in  1844,  the  estoppel 
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is  a  bar  to  the  plaintiff's  suit,  but  it  will  not  cover  any  change 
which  has  been  made  sabsequent  to  that  time. 
Verdict  for  the  defendants. 

Right  ov  Rtpariak  Owkib  to  Natu&al  Flow  of  Stream  through  or 
by  his  land.  See  NewhaU  ▼.  Ireson^  54  Am.  Dec.  790,  and  note  collecting  prior 
oftbea  in  this  series.  See  also  ElUot  v.  FUchburg  B.  R.  Co.,  ante,  p.  85,  and 
note. 

LlABILTTT  OV    RiPAItlAN    OWVER  FOB    DIVEB8ION   OF  WaTXBCOUBSK:   See 

Plumleigh  ▼.  Dawnn,  41  Am.  Dec  199;  Canj  ▼.  Daniels,  Id.  632;  Parker  ▼. 
Chriawold,  42  Id.  739;  Tliayer  v.  Brooks,  49  Id.  474;  Miller  ^.  MUler,  Id.  545; 
NewhaU  v.  Ireson,  54  Id.  790;  ElUot  v.  FUchburg  B.  B,  Co,,  ante.  p.  85,  and 
notes. 

Acquisition  of  Prior  Bight  to  Usb  of  Stream  bt  Prescription  or 
adverse  occupancy :  See  Society  v.  Morris  Canal  Co.,  21  Am.  Deo.  41;  Cory 
T.  Daniels,  41  Id.  532;  Heath  ▼.  WHUams,  43  Id.  265,  and  note;  Lewis  r.  Stein, 
50  Id.  177. 


Hall  v.  Lawbenoe. 

[2  BHODB  ISLAITD,  218.] 

Partition  Deed  Creates  Right  of  Common  Appurtenant  for  Sea-weed^ 
Oratel,  and  Stone  upon  one  part  of  the  divided  tract  in  favor  of  the 
other,  so  far  as  the  owner  of  the  share  to  which  it  is  appurtenant  may 
think  proper  or  profitable  for  use  on  such  part  where  by  the  deed  there 
is  granted  to  the  owner  of  such  part,  his  heirs  and  assigns,  "  free  liberty 
of  carrying  away  **  gravel,  sea-weed,  and  stones  on  the  beach  belonging 
to  the  other  part,  "  and  also  liberty  to  tip  the  sea-weed  on  the  bank  "  on 
anch  other  part. 

BioET  OF  Wat  Incident  to  Right  of  Common  for  Taking  Sea-weed, 
.etc.,  passes  by  implication,  by  a  grant  of  such  right  of  common,  upon  one 
tract  of  land  in  favor  of  another. 

Conveyance  of  Land  with  ''Appurtenances"  Passes  Right  of  Common 
appartenant  thereto. 

Right  of  Common  is  Extinouishsd  bt  Conyetancb  of  Part  of  the 
dominant  estate,  if  such  right  is  indivisible;  otherwise  if  apportionable. 

Common  is  Apportionable  whenever  It  is  Admeasurablb. 

Common  Appurtenant  for  Sea-weed,  Gravel,  etc,  is  Apportionable, 
belonging  equally  to  every  acre  of  the  dominant  estate. 

Proportionatb  Part  of  Common  for  Sea- weed,  etc..  Passes  bt  Convey- 
ance OF  Part  of  the  dominant  estate  with  *<  appurtenances,'*  unless  the 
effect  would  be  to  surcharge  the  servient  estate,  in  which  event  the  whole 
right  of  common  is  extinguished. 

Conveyance  of  Part  of  Dominant  Estate  to  Owner  of  Servient  Es- 
tate Extinguishes  Common  appurtenant  for  taking  sea-weed,  gravel, 
etc.,  as  respects  the  part  so  conveyed,  but  leaves  it  intact  as  to  the  residue. 

Common  Appurtenant  for  Sea- weed.  Gravel,  etc.,  is  not  Severable 
FROM  Land  to  which  it  is  appurtenant,  and  a  reservation  of  such  right 
of  common  to  the  grantor  in  a  conveyance  of  part  of  the  dominant  estate 
is  void. 
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Bight  nr  Ouobb  aitd  not  Right  AppuBmrAirT  is  Crxatkd  hy  an  agree- 
ment on  the  pert  of  one  tenant  in  common  of  a  tract  of  Und  who  is  alac 
eeveral  owner  of  an  adjoining  tract  that  he  will  give  hii  oo-tenant  the 
privilege  of  pnroliaaing  hi*  undivided  moiety  of  the  oommon  land  within 
a  certain  time  at  a  certain  price,  and  that  if  snch  porchaae  is  made,  he, 
hit  heirt  and  aasigns,  shall  have  an  equal  privilege  with  the  co-te;iant  of 
taking  sea-weed  on  said  tract,  and  this  right  does  not  inore  to  the  benefit 
of  one  who,  after  the  agreement,  but  before  any  purchase  of  sach  mi* 
divided  moiety  by  the  co-tenant,  porchaaes  the  adjoining  tract  from  the 
other  tenant  in  common. 

Bill  to  enjoin  the  defendant  from  hindeiing  the  phuntiff,  his 
tenant,  servants,  etc.,  from  passing  over  the  defendant's  land, 
taking  sand,  gravel,  sea-weed,  and  stones  from  the  beach  on 
said  land,  as  they  had  a  right  and  had  been  accustomed  to  do. 
The  defendant's  land  and  that  owned  by  the  plaintiff  were  for- 
merly parts  of  an  entire  tract,  of  which  John  W.  and  Nicholas 
Taylor  were  tenants  in  common.  In  1776,  a  partition  deed  was 
executed  between  the  said  John  W.  and  Nicholas,  whereby  the 
land  now  owned  by  the  defendant  was  assigned  to  the  said 
Nicholas,  and  the  remainder  of  the  tract,  consisting  of  forty- 
nine  and  three  fourths  acres,  including  the  land  now  owned 
by  the  plaintiff,  was  set  off  to  the  said  John  W.  By  the  parti- 
tion deed  the  said  Nicholas  granted  the  said  John  W.,  his  heirs 
and  assigns,  a  right  of  taking  sea-weed,  gravel,  and  stones  on  his 
part,  in  terms  stated  in  the  opinion.  On  March  12, 1803,  John 
W.  reconveyed  to  Nicholas  thirty  acres  off  the  south  side  of  the 
tract  assigned  to  him,  with  the  appurtenances.  On  August  12, 
1812,  the  said  John  W.  conveyed  the  remaining  nineteen  and 
three  fourths  acres  to  George  Armstrong,  together  with  all  the 
"  privileges  and  appurtenances  "of  taking  and  canying  away 
gravel  and  sea-weed,"  etc.  On  July  81, 1818,  Nicholas  Taylor 
mortgaged  the  thirty  acres  reconveyed  to  him,  with  the  "appur- 
tenances," etc.,  to  tiie  Bank  of  Rhode  Island,  and  the  bank  on 
January  4, 1822,  transferred  their  right,  title,  and  interest  to 
George  Armstrong,  who,  on  July  4,  1835,  conveyed  both  the 
said  thirty  acres  and  the  said  nineteen  and  three  fourths  acres, 
with  the  **  appurtenances,"  etc.,  to  the  plaintiff.  The  plaintiff, 
on  September  18,  1850,  conveyed  nine  and  three  fourths  acres, 
part  of  the  said  nineteen  and  three  fourths  acres,  to  Robert  H. 
Ives,  expressly  reserving  the  privilege  of  taking  sea-weed,  gravel, 
and  stones  from  the  Nicholas  Taylor  farm,  as  appurtenant  to 
the  land  retained  by  the  plaintiff.  The  share  of  the  said 
Nicholas  Taylor  under  the  partition  deed  before  mentioned  be- 
came by  mesne  conveyances  vested  in  George  Armstrong  and 
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John  Wilbonr,  on  February  12, 1886.  On  Pebroaiy  17, 1835, 
an  agreement  was  entered  into  between  Armstrong  and  'Wilt>oux 
to  the  effect  that  for  six  years  Armstrong  would  not  sell  his  un- 
divided moiety  of  the  Nicholas  Taylor  farm  to  any  one  but  Wil- 
bonr, that  Wilbour  within  that  time  should  have  the  right  to 
purchase  at  the  price  paid  by  Armstrong,  and  that  if  said  pur^ 
chase  should  be  made,  the  said  Armstrong,  his  heirs  and 
assigns  forever,  should  have  **  an  equal  privilege  to  get  sea-weed 
on  the  east  and  south  shores  of  said  farm;  that  is,  the  said 
Armstrong,  his  heirs  and  assigns,  to  get  the  sea-weed  one  week 
at  the  east  shore,  and  in  that  week  the  said  Wilbour,  his  heirs 
and  assigns,  to  get  sea-weed  at  the  south  shore,"  and  vice  versa 
the  next  week,  etc.  The  agreement  also  provided  that  Wilbour, 
his  heirs  and  assigns  forever,  should  have  a  right  of  way  for 
carting,  etc.,  from  said  farm  towards  Armstrong's  house  until 
the  way  to  town  was  reached.  On  January  7, 1836,  Armstrong 
released  and  quitclaimed  to  Wilbour  his  share  of  the  Nicholas 
Taylor  farm.  On  September  5,  1836,  Wilbour  conveyed  the 
fann  to  the  defendant,  reserving  **  a  right  which  the  proprietor 
of  the  adjoining  farm  has  to  take,  carry  away,  and  tip  sea-weed, 
and  to  carry  away  stones,"  etc.,  **  and  any  claim  which  George 
Armstrong  may  have "  by  virtue  of  the  agreement  and  release 
before  mentioned. 

Carpenter  and  Turner  ^  for  the  plaintiff. 

Ames^  for  the  respondent. 

By  Court,  Bbatton,  J.  The  plaintiff  claims  in  this  case  a 
right  to  enter  upon  the  land  of.  the  defendant,  being  the  farm 
set  off  to  Nicholas  Taylor  in  the  deed  of  partition  of  1776,  and 
to  take  and  cany  away  from  the  shore  thereof,  mentioned  in 
the  deed  of  partition,  sea-weed,  gravel,  and  stone  in  any  quan- 
tity, without  limit,  at  his  will  and  pleasure,  and  to  moke  mer- 
chandise thereof  for  his  profit,  and  a  right  of  way  to  pass  and 
repass  to  and  from  said  shore  over  the  defendant's  land  for  that 
purpose. 

This  right  he  claims  as  a  right  in  gross,  though,  by  the  deed 
of  partition,  he  claims  that  it  was  originally  made  appurtenant 
to  the  north  farm  set  off  in  said  deed  to  Joseph  W.  Taylor, 
under  whom  he  claims. 

The  arguments,  both  for  the  plaintiff  and  defendant,  proceed 
upon  the  assumption  that  the  right  of  taking  sea-weed,  gravel, 
and  stone,  whatever  it  was,  was  originally  appurtenant  to  the 
estate  of  Joseph  W.  Taylor;  and  indeed,  if  it  were  not  appurte- 
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nanty  it  is  eTident  the  plaintiff  has  no  title,  for  his  deed  from 
Armstrong  desoribes  no  such  right,  and  unless  it  was  appurte* 
nant  at  the  time,  he  taked  nothing  by  his  deed. 

In  order  to  ascertain  what  the  rights  of  the  plaintiff  now  are, 
it  is  necessary  to  inquire,  first,  what  were  the  rights  originally 
granted  in  said  deed  to  Joseph  W.  Taylor. 

By  the  terms  of  the  deed,  after  setting  off  to  Nicholas  the 
Boxxtii  part  of  the  original  farm,  upon  which  portion  was  all  the 
beach,  and  setting  off  to  Joseph  tiie  north  part,  which  was  less 
in  quantity,  and  we  may  presume,  without  a  beach  priyilege, 
less  in  value,  the  deed  then  proceeds  and  says:  "And  the  said 
Nicholas  Taylor  doth  grant  free  liberty  of  canying  away  gravel 
and  sea-weed  off  the  beach  belonging  to  his  part  of  said  farm, 
and  also  stones  below  high-water  mark  on  said  beach,  to  the 
said  Joseph  W.  Taylor,  his  heirs  and  assigns,  and  also  liberty 
to  tip  the  sea-weed  on  the  bank  on  his  part  of  said  land." 

This  grant  is  made  doubtless  to  equalize  the  partition,  to  ren- 
der the  north  part,  which  had  no  shore  where  sand  and  sea-weed 
might  be  obtained  for  improving  and  fertilizing  the  land,  and 
it  may  be,  less  facilities  for  obtaining  stone  for  building  and 
fencing,  equal  in  value  with  the  south  part 

It  will  be  seen  also  that  the  grant  is  not  limited  in  terms  as 
to  quantity,  nor  is  it  defined  in  terms  to  what  uses  it  shall  be 
applied  or  for  what  purposes  taken,  so  as  to  furnish  a  just 
measure  of  the  amount  which  Joseph  might  take. 

We  must,  however,  presume  that  it  is  not  to  be  entirely  without 
limit,  extending  to  the  entire  quantity  of  gravel,  sea-weed,  or 
stone  upon  the  shore,  and  thereby  excluding  Nicholas;  but  that 
the  right  of  Joseph  was  to  be  a  right  in  common  with  Nicholas. 
So  it  must  have  been  the  intent  of  the  parties,  that,  as  the  right 
was  created  for  the  benefit  of  the  north  shore,  and  as  it  must 
have  some  limit  as  to  the  amount,  it  should  be  limited  in  extent 
to  the  uses  of  the  land  set  off  to  Joseph,  and  so  it  must  neces- 
sarily become  appurtenant;  Joseph  would  not,  however,  be  con- 
fined to  so  much  only  as  might  be  necessary  of  necessity  to  the 
estate,  but  as  the  grant  was  liberal — '*  free  liberty  " — ^might  take 
BO  much  as  he  might  have  occasion  to  use  for  any  purpose  upon 
the  estate. 

The  plaintiff's  counsel  contends  that  under  this  grant,  upon 
a  just  construction  of  it,  Joseph  originally  had  a  right  to  take 
for  sale  and  profit,  without  regard  to  any  use;  and  the  case  of 
PhiUips  V.  Bhodes,  7  Met.  822,  is  cited  to  that  point,  in  which  it 
is  held,  that  under  a  right  of  common  to  take  sea-weed  appurte- 
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nant  to  the  estate  and  intended  for  a  dressing  for  the  land,  it 
might,  when  taken,  be  applied  to  that  use  or  sold.  No  reason 
is  given  nor  authority  cited,  and  we  are  left  upon  the  authority 
of  the  case  alone.  It  is  not  easy  to  perceive  the  reason,  if  the 
.  extent  of  the  right  were  to  be  measured  by  the  use  and  purposes 
of  the  estate.  But  without  determining  whether,  when  once 
taken  for  use,  the  party  might  not  forego  the  benefit  of  it  to  his 
estate  and  sell  to  another,  the  conclusion,  we  think,  is  warranted 
that  the  sale  would  not  give  him  a  right  to  take  more  than 
reasonably  he  might  have  taken  had  he  thought  fit  to  use  it  upon 
the  estate. 

The  effect  of  the  grant  in  the  deed  of  partition  is  to  create  a 
right  of  common  for  sea-weed,  gravel,  and  stone  in  favor  of  the 
north  farm  set  off  to  Joseph,  and  as  appurtenant  thereto,  to  be 
exercised  on  the  shore  of  the  estate  set  off  to  Nicholas,  giving  a 
right  to  take  so  much  as  the  owner  of  the  north  shore  might 
think  proper  or  profitable  to  use  on  the  estate. 

There  passed  also,  as  incident  to  this  grant,  a  right  of  passing 
and  repassing  to  and  from  the  shore  over  the  land  of  Nicholas,, 
in  some  convenient  place,  for  the  purpose  of  taking  the  profit. 
This  was  necessaiy  to  the  enjoyment  of  the  right  of  common 
granted,  and  would  therefore  pass  by  an  implied  grant,  and 
accompany  and  follow  the  principal  grant  so  long  as  it  existed, 
and  only  become  extinguished  with  the  extinction  of  the  com- 
mon itself. 

So  also  a  grant  of  land  over  which  the  grantor  has  a  way  of 
necessity  to  him  for  the  enjoyment  of  another  estate  does  not 
extinguish  the  way,  but  ihe  way  is  by  implication  reserved. 

This  right  of  way  incident  to  the  right  of  common  falls  under 
the  head  of  secondary  easements,  and  the  objection  raised  that 
it  was  pot  appurtenant  to  the  north  farm,  and  would  not  pass 
under  the  term  "  appurtenance,"  is  not  tenable. 

Did  these  rights  pass  to 'the  plaintiff?  George  Armstrong, 
by  his  deed  of  July  4,  1835,  conveyed  to  the  plaintiff  all  the 
land  originally  set  off  to  Joseph  W.  Taylor  in  the  deed  of  par- 
tition of  1776,  with  the  appurtenances,  and  whatever  rights  of 
common  were  then  appurtenant  to  the  lands  conveyed  or  to  any 
portion  of  them  passed  to  the  plaintiff.  Our  inquiry,  then, 
must  be  directed  to  the  title  which  Armstrong  had  to  the  com- 
mon. 

Armstrong's  title  to  the  land  is  derived  to  him  by  two  sep- 
arate conveyances.  By  the  deed  from  Joseph  W.  Taylor,  of 
August  12»  1813,  he  acquired  title  to  nineteen  and  three  fourths 
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acres,  a  portioik  of  the  land  oxiginally  set  off  to  Joseph,  ''and 
all  the  priyileges  and  appurtenances  which  I,  the  grantor,  now 
have  of  taking  and  caziying  away  gravel  and  sea-weed,  and  all 
stones  below  high-water  nuirk  on  said  beach,  and  also  to  tip  the 
sea-weed  on  the  beach  of  the  said  Nicholas  Taylor's  land."  Such  - 
are  the  words  of  the  grant. 

But  whether  any  right  of  common  then  remained  appurtenant 
to  the  nineteen  and  three  fourths  acres  must  depend  upon  the 
efElBct  which  is  to  be  given  to  the  conveyance  of  Joseph  W.  Tay- 
lor to  his  brother  Nicholas,  of  March  12, 1803.  By  that  deed 
Joseph  conveyed  to  Nicholas  thirty  acres,  part  of  tiie  share  set 
off  to  him,  to  which  the  whole  right  of  common  was  made  ap- 
purtenant. 

The  defendant's  counsel  claims  that  the  effect  of  the  convey- 
ance of  the  thirty  acres'  portion  of  the  dominant  estate  is  the 
extinguishment  of  the  whole  common. 

The  first  question  here  raised  is  whether  this  right  of  com- 
mon was  divisible,  and  might  or  not  be  apportioned  to  the 
several  parts  of  the  dominant  estate  upon  a  severance  of  the 
estate.  In  regard  to  rights  of  common  which  by  law  oxe  indi- 
visible, a  conveyance  of  any  portion  of  the  dominant  estate  wiU 
extinguish  the  whole,  as  in'  the  case  of  common  of  estovers: 
Van  Benssdaer  v.  Badcliff,  10  Wend.  639  [26  Am.  Dec.  582]; 
LivingsUm  v.  Eetchanif  1  Barb.  592;  and  the  reason  assigned  is 
that  the  service  is  entire  and  appurtenant  to  an  entire  estate, 
and  not  being  divisible,  it  can  not  be  appurtenant  to  part  of  the 
estate  as  an  entire  service. 

There  are,  however,  other  rights  of  common  which  are  in  law 
divisible,  and  in  all  such  cases  it  may  be  apportioned  to  the  sev- 
eral parts  of  the  dominant  estate  upon  its  severance  by  different 
conveyances.  A  right  of  pasture  for  cattle  sons  nombre  is  of 
this  kind.  In  such  case,  it  is  held  that  though  the  right  be  un- 
limited in  terms,  yet  it  is  intended 'for  the  use  of  the  estate,  and 
limited  to  such  cattle  as  may  be  kept  upon  the  dominant  estate, 
or  upon  any  portion  of  it,  and  equally  upon  any  portion,  so  that 
upon  a  division  of  the  dominant  estate  and  upon  apportionment 
of  the  service  to  the  several  parts,  the  servient  estate  is  not 
charged  to  any  greater  extent  than  before,  or  with  more  cattle. 
And  the  rule  is,  tliat  wherever  the  common  is  admeasurable,  thi9 
common  is  apportionable:  Tyrringham'a  Case,  4  Co.  35.  But 
the  right,  being  measured  by  the  uses  of  the  estate,  can  not  be 
severed  from  the  estate  and  granted  over:  Drury  v.  Kent,  Cro. 
Jac.  15. 
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The  right  in  the  present  caaeis  of  the  same  nature.  Itia 
intended  foir  the  use  of  the  estate,  and  for  evezy  aore  of  it,  and 
that  equally,  and  whether  the  right  be  divided  or  not,  the  meas- 
ure is  the  same.  It  may  therefore  be  divided,  and  by  a  convey- 
ance of  a  part  of  the  dominant  estate,  it  would  be  apportioned 
to  the  part  conveyed,  and  so  much  might  well  pass  with  it  under 
the  term  "appurtenance." 

This  conveyance  may  be  affected  by  another  rule,  for  though 
the  common  may  be  in  its  nature  divisible  and  apportionable, 
yet,  if  the  effect  of  the  conveyance  is  to  surcharge  the  servient 
estate,  it  shall  not  only  not  be  apportioned,  but  shall  become 
extinct  for  the  whole. 

And  for  the  same  reason  it  is  that  arelease  of  a  portion  of  the 
servient  estate,  or  purchase  of  part  of  the  servient  by  the  sole 
owner  of  the  dominant,  shall  extinguish.  In  Botherham  v.  Oreen, 
Cro.  Eliz.  693,  there  was  a  Please  of  part  of  the  land  in  which, 
etc.  In  Kimpton  v.  Beilaymy,  1  Leon.  43,  the  owner  of  the 
dominant  purchased  two  acres  of  forty  of  the  servient  estate. 
In  these  cases  the  effect  was  to  surcharge  the  residue.  So  in 
Tyrringham'B  Case,  4  Co.  36. 

In  WUd's  Case,  8  Co.  78,  there  was  a  conveyance  of  five  acres 
of  the  forty  contained  in  the  dominant,  and  on  the  same  reason- 
ing it  was  held  that  the  servient  estate  vras  no  more  chargeable 
upon  the  severance  of  the  dominant  estate  than  before,  for  that 
the  five  acres  were  entitled  to  common  for  the  catUe  levant  and 
couchant  thereon  as  before,  and  for  no  more. 

And  the  rule  deducible  from  all  the  cases  is  as  before  stated, 
that  if  the  effect  of  the  conveyance  is  to  surcharge  the  common 
and  burden  to  a  greater  extent  the  servient  estate,  it  shall  ex- 
tinguish; if  otherwise,  there  shall  be  an  apportionment,  and  such 
portion  will  pass  as  appurtenant. 

By  this  rule,  the  portion  of  common  belonging  to  the  thirty 
acres  would  become  severed  from  the  residue,  which  would  re- 
main appurtenant  to  the  nineteen  and  three  fourths  acres  re- 
tained by  Joseph  Taylor,  and  the  thirty  acres  would  become  a 
distinct  dominant  estate. 

But  inasmuch  as  the  titie  to  the  dominant  estate,  by  virtue  of 
the  conveyance,  became  united  in  the  hands  of  Nidiolas  with 
the  servient  estate,  all  the  common  appurtenant  to  the  thirty 
acres  thereby  became  extinguished  by  unity  of  titie.  It  has  not 
been  revived  by  any  of  the  conveyances,  so  as  to  pass  by  the 
term  **  appurtenance"  in  the  deed  of  Armstrong  to  the  plahitiff. 

The  defendant's  counsel  claims  that  although  such  would  be 
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{he  effect  of  the  deed  to  a  stranger  who  immediately  ccmveyB  to 
the  servient  owner,  yet  if  made  directly  to  the  servient  owner, 
the  whole  is  eztingmshed. 

Now,  bearing  in  mind  the  reasoning  on  the  cases  generally 
npon  the  subject,  and  the  roles  dedooible  from  them,  we  should 
not  expect  to  find  a  case  in  which  it  should  be  held  that  where 
the  conveyance  does  not  directly  surcharge  the  common  remain- 
ing,  and  where  the  servient  ovmer  can  in  no  wise  suffer  injury^ 
the  whole  common  should  become  extinguished,  and  that  against 
the  apparent  intent  of  the  parties,  but  that  eflBeot  wotdd  bf. 
given  in  such  case  to  the  clear  intent. 

There  is,  however,  in  I\/rr%ngham*s  Case  the  annunciation  of 
such  a  rule  as  the  defendant's  counsel  claims.  It  is  this:  that 
common  appurtenant  can  not  be  extinct  in  part  and  in  esse  for 
part,  by  act  of  the  parties,  for  that  common  appurtenant  was 
against  common  right.  Taken  in  the  broad  sense  which  couns^ 
gives  it,  and  independent  of  the  connection  in  which  it  is  used^ 
it  might  support  the  ground  which  the  counsel  assumes.  But 
taken  with  its  connection,  it  is  evident  that  it  vras  not  applied, 
or  intended  to  apply,  to  such  a  case  as  is  now  before  us.  The 
same  rule  exists  in  relation  to  rent-chaige»  which  is  said  to  be 
against  common  right,  as  distinguished  from  rent-service,  which 
is  deemed  of  common  right. 

The  only  American  case  cited  upon  this  point  is  that  of  24U- 
ingsion  v.  Tbi  BroecK  16  Johns.  14  [8  Am.  Deo.  287],  and  as 
this  is  claimed  to  conclude  this  point,  it  will  be  necessary  to 
examine  it  with  a  little  particularity. 

The  statement  of  the  case  shovrs  that  a  certain  estate  called 
the  Yosburg  farm  was  entitled  to  common  in  a  large  pasture 
within  the  manor  of  Livingston,  and  that  Henry  Idvingston 
was  sole  ovmer  of  fifiy  acres  of  land,  parcel  of  the  tract  in 
which  common  was  to  be  taken,  but  as  it  did  not  appear  whether 
or  not  the  conveyance  to  Henry  Livingston  comprehended  a 
portion  of  the  Yosburg  farm,  a  new  trial  was  necessary,  and 
Mr.  Justice  Spencer,  who  delivered  the  opinion  thereupon,  says 
he  does  not  see  how  the  question  can  now  be  raised;  but,  in 
view  of  a  new  trial,  it  is  proper  that  the  court  should  express 
an  opinion,  and  he  proceeds  to  give  it.  He  then  deduces  the 
general  rule,  and  says  the  governing  principle  is  that  injustice 
shall  not  be  done  to  the  servient  estate;  and  if  it  shall  be  found 
that  Henry  Livingston  purchased  part  of  the  Yosburg  farm 
(which  YfSA  the  dominant  estate,  he  being  owner  of  a  portion 
only  of  the  servient),  the  whole  common  should  be  extinguished. 
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because  he  is  then  interested  in  discharging  his  own  land  and 
surcharging  the  residue. 

There  is  nothing  in  the  case  or  in  the  opinion  deliTcred  which 
indicates  any  intention  in  the  court  to  go  beyond  the  Case  of 
Tyrringham.  The  whole  opinion  is  based  ux>on  that  case, 
which,  as  Justice  Spencer  remarks,  was  a£Srmed  for  good  law 
in  Wild's  Case^  and  had  never  been  overruled. 

Now,  Tyrringham'a  Case,  when  carefully  examined,  it  will  be 
seen,  does  not  come  up  to  the  point  made  by  the  defendant's 
counsel.  That  was  a  case  involving  the  same  principles  as  that 
of  Livingston  v.  Ten  Broeck.  It  was  this:  Boniface  Pickering 
was  the  owner  of  foriy  acres,  part  of  a  tract  of  seventy  acres, 
which  constituted  the  servient  estate  (the  residue,  thirty  acres, 
being  owned  by  one  John  Pickering).  He  purchased  the  whole 
of  the  dominant  estate.  It  was  resolved  ''  that  when  part  of 
the  land  to  which,  etc.,  is  aliened,  then  every  of  them  may  pre- 
scribe to  have  common  for  cattle  levant  and  couchant  upon  the 
land,  and  in  none  of  these  cases  any  prejudice  accrues  to  the 
tenant  of  the  land  in  which,  etc.,  for  he  shall  not  be  charged 
with  more  upon  the  matter  than  before  the  severance,  and  Gk>d 
forbid,"  say  the  court,  '*  the  law  should  not  be  so  when  part 
of  the  land  to  which,  etc.,  is  aliened,  for  otherwise,  many  com^ 
mons  in  England  would  be  extinguished  and  lost."  And  it 
was  agreed  that  such  common  as  is  admeasurable  shall  remain 
after  severance  of  part  of  the  land  to  which,  etc.  But  inas- 
much as  the  court  resolved  that  the  common  was  appurtenant* 
and  not  appendant,  and  so.  against  common  right  it  was  ad- 
judged that  by  the  said  purjchase  the  common  was  extinct;  and 
the  reason,  **  for  in  such  case  common  appurtenant  can  not  be 
extinct  in  part  and  in  esse  for  part  by  act  of  the  parties."  Now, 
the  case  was:  the  owner  of  part  of  the  servient  became  owner 
of  the  whole  dominant,  and  so  interested  in  surcharging  the 
residue  of  the  servient. 

But  in  order  fully  to  understand  the  case  and  the  point  im- 
mediately before  the  court,  it  must  be  borne  in  mind  that  so  far 
as  the  severance  and  apportionment  of  the  common  to  the  domi- 
nant estate  is  concerned,  there  is  no  difference  in  the  rule  of 
law  applicable  to  common  appurtenant  or  common  appendant. 
In  either  case,  ux>on  severance  of  the  dominant  estate  the  com- 
mon was  apx>ortionable.  The  difference  between  the  two  related 
to  the  servient  estate,  and  the  court,  in  a  preceding  part  of  the 
case,  had  resolved  that  common  appendant,  being  of  common 
right,  might  not  only  be  apportioned  to  the  land  to  which,  etc.« 
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but  would  also  be  apportioned  upon  the  Beremnoe  of  tbe  estate 
in  which,  eto.»  and  they  saj^  that  as  to  this  kind  of  common,  if 
the  commoner  alien  part  of  the  land  in  which,  etc.,  jet  the 
common  shall  be  apportioned.  But  it  was  not  so  with  common 
appurtenant.  In  such  case  there  could  be  no  apportionment  to 
the  serrient  estate.  And  therefore  the  court  were  obliged  to 
say,  referring  particularly  to  the  part  of  the  case  before  them, 
that  by  this  purchase  the  common  was  extinct  for  the  whole,  for 
in  such  case  common  appurtenant  could  not  be  extinct  in  part 
and  in  esse  for  part  by  act  of  the  parties. 

There  never  was  any  difficulty  in  releasing  a  portion  of  the 
service  charged  upon  the  servient  estate.  The  only  difficulty 
was  in  releasing  any  portion  of  the  servient  estate  wholly  from 
all  service,  and  that,  because  it  could  not  be  apportioned. 

The  points  resolved  in  Ih/rringham's  Case  might  then  well  be 
affirmed  for  good  law  as  they  were  in  WtUTs  Case,  where  it  is 
said:  *'  It  was  well  agreed  that  common  appendant  was  of  com- 
mon  right  severable,  and  although  the  commoner  in  such  case 
purchase  parcel  of  the  land  in  which,  etc.,  yet  the  common 
shall  be  apportioned,  but  in  such  case  common  appurtenant 
and  not  appendant  by  purchase  of  parcel  of  the  land  in  which, 
etc.,  is  extinct,  for  the  causes  and  reasons  given  in  I)prringham*s 
Case;  "  and  as  a  further  reason,  **  It  was  folly  for  the  commoner 
to  intermeddle  with  part  of  the  land  in  which,  etc.,  which 
belonged  not  to  him,  but  when  he  intenneddled  but  only  with 
his  own  land  by .  alienation  thereof,  it  shall  not  turn  to  his 
prejudice,  for  that  it  is  not  against  any  rule  of  law,  as  the  other 
case." 

The  agreement  entered  into  between  Armstrong  and  Wilbour 
July  17, 1885,  which  was  referred  to  as  affecting  this  right,  we 
do  not  see  has  any  effect  to  vary  the  rights  of  the  parties  in  this 
respect.  That  agreement  is  intended  to  create  a  new  right  in 
the  contingency  that  Wilbour  should  purchase  the  right  of  his 
co-tenants.  There  was  no  conveyance  of  any  lands  to  which 
it  could  be  appurtenant  by  implication,  and  it  is  not  expressly 
made  appurtenant  to  any.  It  must  have  been  when  it  came 
in  esse  a  right  in  gross,  and  had  it  been  intended  to  be  appur- 
tenant, it  was  not  in  esse  at  the  time  of  Armstrong's  conveyance 
to  the  plaintiff,  so  as  to  pass  by  the  deed. 

Neither  can  the  exception  in  the  covenant  of  warranty  made 
by  Wilbour  in  his  conveyance  to  the  defendant  vary  those  rights. 
There  was  a  right  of  common  in  the  estate  conveyed,  appur- 
tenant to  the  nineteen  and  three  fourths  acres,  and  he  excepts 
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*' a  right  which  the  owner  of  the  adjoining  farm  has,"  and  his 
exception  was  equally  neoeseary  to  his  protection,  whether  the 
right  were  appurtenant  to  the  whole  farm  or  to  the  smallest 
portion  of  it  only.  It  is  a  recognition  of  snch  right  to  some 
extent,  and  is  sufficiently  answered  by  the  smallest  extent. 

We  are,  then,  upon  tiie  whole,  of  the  opinion  that  the  deed 
from  Joseph  W.  Taylor  to  Nicholas  Taylor,  of  the  thirty  acres, 
operated  as  a  seTcrance  and  apportionment  of  the  common,  and 
that  the  part  apportioned  to  the  thirty  acres  became  ex- 
tinguished and  lost,  but  that  the  couTeyance  did  not  operate  to 
extinguish  the  residue  of  the  common  apportionable  to  the  nine- 
teen and  three  fourths  acres,  and  that  so  much  passed  by  Arm- 
strong's deed  of  July  4, 1835,  to  the  plaintiff,  with  a  right  of 
way  as  incident  to  it  and  necessary  to  the  enjoyment. 

Had  the  plaintiff  remained  owner  of  the  whole  of  this  lot  of 
nineteen  and  three  fourths  acres,  he  would  still  have  been' en- 
titled to  the  common  appurtenant.  But  his  right  has  again 
been  affected  by  his  cbnyeyance  to  Robert  H.  Ives,  of  nine  and 
three  fourths  acres,  part  of  the  nineteen  and  three  fourths 
acres.  Had  he  made  no  reservation  of  the  common  in  that 
deed,  there  would  have  been  an  apportionment,  and  Ives  would 
have  taken  the  x>ortion  belonging  to  nine  and  three  fourths 
acres;  for  though  such  common  may  be  apportioned,  it  could 
not  be  severed  from  the  estate  and  granted  over:  Drury  v.  Kent, 
Gro.  Jac.  15;  and  because  it  could  not  be  severed,  the  plaintiff 
could  not  retain  it  to  himself.  If  it  exist  at  all,  it  must  exist 
with  the  estate,  the  uses  of  which  it  is  to  attend  and  minister  to« 

The  plaintiff,  then,  at  the  time  of  filing  his  bill  in  this  case» 
had  a  right  of  common  to  take  from  the  shore  of  the  defend- 
ant's estate  sea-weed  and  gravel,  and  stones  below  high-water 
mark,  at  all  times  at  his  will  and  pleasure,  for  such  purposes  aa 
he  might  think  proper  to  use  them  upon  his  estate;  but  this 
right  did  not  extend  to  the  thirty  acres,  to  which  Armstrong 
derived  title  under  the  mortgage  of  Nicholas  Taylor  to  the  Bank 
of  Rhode  Island,  all  right  being  extinguished  as  to  that,  but 
was  limited  to  that  portion  of  the  nineteen  and  three  fourths 
acres  conveyed  by  Joseph  W.  Taylor  to  Armstrong,  by  deed  of 
August  12, 1813,  which  the  plaintiff  has  not  conveyed  to  Robert 
H.  Ives;  and  he  had  also  a  right  of  way  to  and  from  his  said 
land  to  the  shore  for  the  purpose  of  exercising  this  right  as  in- 
cident and  necessaiy  to  its  enjoyment. 

This  is  the  extent  of  his  right  in  our  view  upon  the  deeds  and 
oonveyanoes  put  before  us. 
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BiOHT  OF  GoMMOir  n  Appobtionablb^  WHsr:  See  lA/tHnfftiUm  t.  Ten 
Broeek^  8  Am.  Deo.  287»  and  note;  Van  Ben$$daer  w.  BadcUff  25  Am.  Deo. 
582.  Apportionment  of  eaaement  of  way  on  division  of  the  d<munani  estate: 
See  Watson  v.  Biaren,  7  Id.  617. 

ExTiNOcnsHMSNT  OF  CoMMON  BT  Uniok  OF  TnxjB  in  dominant  and  ser- 
vient estates:  See  Livingston  v.  Ten  Broeek^  8  Am*  Deo.  287;  Van  Ren»- 
sdaer  v.  BadelUTt  25  Id.  582.  As  to  eztingoishmeni  of  easements  by  snch 
unity  of  title,  see  Bitger  v.  Parher,  54  Id.  744;  Pearee  v.  McCleMgkan,  55 
Id.  710,  and  notes.    See  also  F\argu$on  v.  IFitesU,  jmK,  p.  744. 
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LowRT  V.  O'Brtan, 

[i  BlOBABDtOa'B  Equitt,  263.] 

Bbtatx  of  Each  Lboateb  is  Absolute,  but  Dkfsasiblb  on  CoNTurouror 
of  his  dying  withoat  issne,  leaving  one  or  more  of  his  brothers  surviving^ 
where  a  testator  bequeathed  the  remainder  of  his  estate  to  his  four  sons, 
"  to  them  and  their  heirs  forever/'  but  "  if  either  of  my  sons  should  die 
without  issue,  his  port  shall  be  equally  divided  between  the  survivors;** 
and  a  son  who  died  leaving  issue  has  no  interest  which  his  administrator 
can  claim,  in  the  share  of  his  only  surviving  brother,  who  afterwards 
died  without  issue. 

GoMPLAiNAirr,  "who  was  the  administratrix  of  the  estate  of  Will- 
iam Brown,  claims  an  interest  in  the  estate  of  Charles  Brown. 
Robert  Brown,  the  father  of  Charles  and  William,  had  died, 
leaving  a  will,  which  contained  the  following  residuary  clause: 
''  I  give  and  bequeath  unto  mj  loving  sons,  William  Brown, 
George  Brown,  Robert  Brown,  and  Charles  Brown,  all  the  re- 
mainder part  of  mj  estate,  to  be  equally  divided  between  them, 
share  and  share  alike,  to  them  and  their  heirs  forever;  and  I 
also  will  and  desire  that,  if  either  of  my  sons  should  die  without 
issue,  his  part  shall  be  equally  divided  between  the  survivors." 
The  sons  George  and  Robert  afterwards  successively  died 
without  issue,  and  their  shares  were  divided  among  the  surviv- 
ing brothers.  William,  the  former  husband  of  the  complainant, 
then  died  in  1815,  leaving  two  children,  who  also  died  in  their 
infancy.  The  fourth  son,  Charles,  died  in  1848,  without  issue, 
having  bequeathed  his  estate  to  the  children  of  the  defendant, 
and  appointed  the  defendant  executor  of  his  will.  The  circuit 
chancellor  held  that  the  complainant  could  have  no  right  which 

vn 
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did  not  belong  to  her  intestate,  and  that  TVOliam,  who  had  died 
before  Oharles,  could  take  nothing  as  the  sarriTor  of  the  latter. 
The  conrt  was  farther  of  the  opinion  that  the  interest  of  Charles, 
as  last  sorriyor,  became  absolute,  and  might  well  pass  under 
the  bequest  he  had  made.  The  complainant's  bill  was  therefore 
dismissed,  and  she  appealed,  claiming  that  on  the  death  of  her 
intestate,  learing  issue,  his  interest  in  Charles  Brown's  share 
became  transmissible  to  his  representatiTes;  and  that  if  she  were 
not  able  to  sustain  her  bill  as  administratrix  solely,  yet  she  was 
William  Brown's  sole  surviying  distributee. 

Bhett  and  Tracy ^  for  the  appellant. 

Henderson,  contra. 

By  Court,  Dmncor,  Chancellor.  By  the  will  of  J^bert  Brown, 
it  is  quite  clear  that  each  of  his  four  sons  took,  not  merely  a  life 
interest,  but  an  absolute  estate  in  the  personalty  bequeathed  to 
them.  It  is  to  be  equally  divided  between  them,  **  share  and 
share  alike,  to  them  and  their  heirs  forever."  But  this  absolute 
estate  was  defeasible  on  a  contingency,  "  if  either  of  my  sons 
should  die  without  issue,  his  part  shall  be  equally  divided 
between  the  survivors."  Charles  Brown,  defendant's  testator, 
was  the  last  surviving  child  of  his  father,  Bobert  Brown.  The 
complainant's  intestate  had  been  dead  thirty  years  before  his 
brother  Charles  died.  Complainant's  intestate  left  issue,  and 
his  absolute  interest  in  the  share  bequeathed  to  him  was,  there- 
fore, indefeasible.  But  it  is  insisted,  on  the  part  of  the  appel- 
lant, thatlier  intestate  had  an  interest  in  Charles'  share,  which 
was  transmissible  to  his  representatives,  and  that,  on  the  death 
of  Charles  without  issue,  she,  as  administratrix  of  William 
Brown,  deceased,  became  entitled  to  the  estate,  although  her 
intestate  died  before  his  brother. 

If  the  i>08ition  assumed  by  the  complainant  be  correct,  it  is 
obviously  fatal  to  her  claim.  The  gift  to  the  first  taker  is  in 
the  most  ample  terms,  ''  to  him  and  his  heirs  forever;  but  if  he 
die  without  issue,  his  part  shall  be  equally  divided  between  the 
survivors."  The  only  ground  upon  which  this  limitation  over 
can  be  sustained,  as  demonstrated  in  Massey  v.  Hudson,  2  Meriv. 
180,  and  PosteU  v.  FosteU,  1  Bail.  Eq.  890,  is  that  "it  was  in- 
tended  that  the  survivor  was  meant  individually  and  personally 
to  enjoy  the  legacy,  and  not  merely  to  take  a  vested  interest, 
which  might  or  might  not  be  accompanied  by  actual  posses- 
sion; "  otherwise,  although  there  should  be  no  such  failure  of 
issue  as  would  enable  him  i>ersonally  to  take,  yet  his  repre- 
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sentatiTes  would  be  entitled  to  claim  in  his  right  whenever  the 
failure  of  issue  should  happen,  which  might  be  fifty  years  after 
the  death  of  the  first  taker.  '*  Unless  the  term  *  survivor'  has 
the  effect  of  limiting  the  generality  of  the  expression  *  dying 
without  issue/  "  in  other  words,  if  it  is  not  a  personal,  but  a 
transmissible,  interest  which  is  intended,  there  is  no  groimd  to 
support  the  limitation  over,  and  the  interest  of  the  legatee 
would  be  absolute  and  indefeasible. 

It  may  be  further  remarked,  that  if  the  limitation  over  were 
not  too  remote,  but  might  take  effect  on  the  failure  of  issue  at 
any  time,  there  would  be  more  legitimate  ground  for  argument 
that  the  defendant,  representing  the  last  surviving  brother,  was 
entitled  to  the  share  of  William  Brown,  the  complainant's  intes- 
tate, than  that  the  complainant  would  take  Charles'  share.  For 
although  William  died  leaving  issue,  yet  the  issue  became  ex- 
tinct in  the  life-time  of  Charles,  who  was  then  the  last  survivor. 
But  ui>on  the  principle  and  the  authorities  before  stated,  Will- 
iam having  left  issue  at  the  time  of  his  death,  his  estate  is  inde- 
feasible, although  the  issue  might  afterwards  fail.  It  is  an 
entire  misapprehension  to  suppose  that  the  vesting  of  the  estate 
depended  upon  the  legatee  having  or  leaving  issue.  It  vested 
immediately  on  the  death  of  Robert  Brown,  the  original  testator, 
and  was  defeasible  only  upon  the  happening  of  a  contingency. 
If  that  event  occurred,  it  was  limited  over  to  certain  persons. 
None  are  entitled  but  those  who  can  bring  themselves  within 
the  description  at  the  happening  of  the  contingency.  Neither 
the  complainant  nor  any  one  else  answered  the  description  at 
the  death  of  Charles  Brown,  who  was  the  last  surviving  brother. 
Under  these  circumstances,  it  was  held  by  the  chancellor  that, 
as  it  was  the  manifest  intention  of  the  testator  to  part  with  hi^ 
whole  estate,  and  as  at  the  death  of  Charles  Brown  there  was  no 
one  capable  of  taking  under  the  description  of  survivor,  his 
estate  was  absolute,  and  such  conclusion  has  the  sanction  of 
Powell  V.  Broum,  1  Bail.  L.  100,  and  the  authorities  there  cited. 
But  this  is  an  imimportant  inquiry.  If  the  result  were  other- 
wise, and  it  became  a  case  of  intestacy,  none  could  claim  but  the 
legal  representative  of  the  original  testator,  and  that  character 
is  not  sustained  by  the  complainant. 

The  appeal  is  dismissed. 

JoHNSTOK,  Daboan,  and  Waadlaw,  Chancellors,  concurred. 
Appeal  dismissed. 
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BiQUEBT  TO  Class  with  LiMiTATioir  to  Subyivobs:  Id  SpruUl  ▼.  JToore, 
49  Am.  Deo.  428,  it  wm  held  that  where  a  testator  heqaeathed  slaves  to  his 
foar  daughters,  with  a  liinitation  that  in  case  any  of  the  danghters  died 
without  issne,  then  the  survivors  or  survivor  shoald  have  the  negroes  and 
their  increase,  the  interest  taken  by  a  daughter  who  died  leaving  issue,  after 
the  death  of  another  daughter  unmarried,  was  the  share  given  her  by  the 
will,  and  one  third  of  the  share  of  the  daughter  who  died,  but  her  issue  had 
no  interest  in  the  share  of  a  daughter  subsequently  dying  without  issue;  but 
see  MowaJU  v.  Caroto,  32  Id.  641;  and  for  a  similar  limitation  held  to  be  too 
remote,  and  consequently  the  legatees  took  an  absolute  estate,  see  Shephard 
T.  Shephard,  46  Id.  41.  The  principal  case  was  referred  to  in  MendenhaU  v. 
Mower,  16  S.  G.  314,  on  the  point  that  the  words  ''surviving  children"  had 
the  effect  of  controlling  the  generality  of  the  phrase  **dying  without  issue," 
and  of  fixing  the  death  of  the  first  taker  as  the  time  when  the  limitation  was 
to  take  effect. 


Ex  Pabte  Geddes. 

[4  BlCBABDeOX'S  Equxtt»  801.] 

Witb's  Titlb  ob  Ihtxbbst  in  heb  Land  Ceases,  aivd  Attaches  ufon 
Monet  Abisino  fbom  Sale,  when  the  land  is  sold  for  the  purpose  of 
partition,  under  a  decree  of  court 

HXTSBAND  HAT  PURCHASB  LaND  IN  WhICH  WiFB  HaS  ShABB,  AT  PaBTITION 

Sale  decreed  by  the  court,  and  hold  the  same  clear  of  any  title  or  daim 
on  the  part  of  the  wife,  but  over  the  wife's  interest  in  the  purchase 
money  he  has  no  control  further  than  is  permitted  by  the  wife  or  author* 
ized  by  an  order  of  court. 
Woe  mat  Waiys  heb  EQuriT  in  Monet  Abisino  fbom  Sale  ot  heb  Land 
nnder  a  decree  of  court  for  the  purpose  of  partition,  by  joioing  with  her 
husband  in  a  receipt  therefor;  and  if  she  does  this,  the  marital  rights  d 
the  husband  attach. 

Petition  by  Caroline  Geddes,  executrix  of  her  husband,  Gil- 
bert C.  Oeddes,  and  a  creditor  of  the  latter,  praying  for  a  sale 
and  distribution  of  the  estate.  An  order  was  granted  for  a  sale, 
and  this  case  came  up  on  the  master's  report  and  exceptions. 
The  part  of  the  report  which  is  the  subject  of  controyersj  is  set 
forth  in  the  opinion. 

Lesesne  and  Petigru,  for  the  appellants. 

McCrady,  contra. 

Daboan,  Chancellor.  This  case  comes  up  on  the  master's 
report  and  exceptions.  The  part  of  the  report  which  is  the 
subject  of  controversy  relates  to  the  lot  of  land  No.  16  But- 
ledge  street.  The  commissioner  reports  that  this  lot  was 
**  sold  under  a  decree  of  this  court  for  partition  between  Mrs. 
Oeddes  and  Mrs.  Milne  in  February,  1840.  Oilbert  C.  G^dea 
was  set  down  as  the  purchaser,  but  he  paid  only  Mrs.  Milne's 
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Bhare,  or  half  of  the  net  sales,  to  vni,  three  thousand  nine 
hundred  and  fifteen  dollars  and  thirtj-seyen  cents,  and  gave 
Master  Laurens  his  and  Mrs.  Oeddes'  joint  receipt  for  the  other 
half,  taking  his  title  for  the  property.  But  as  the  lot  remains 
undisposed  of  by  Mr.  Oeddes,  I  submit  that  his  undivided  half 
or  interest  in  it  ought  to  be  sold  for  the  benefit  of  creditors." 

When  the  wife's  land  is  sold  for  the  purpose  of  partition  un- 
der a  decree  of  the  court,  she  becomes  thereby  divested  of  her 
title  and  inheritance  in  the  land,  and  she  becomes  the  equitable 
owner  of  the  money  or  fund  arising  from  the  sale,  or  of  her 
just  proportion  of  it.  Her  title  or  interest  ceases  in  the  land, 
and  attaches  upon  the  money.  I  perceive  no  reason  why  the 
husband  should  not  become  the  purchaser  at  such  a  sale  as  well 
as  a  stranger.  And  when  he  obtains  the  master's  title,  the  land 
is  his  property,  clear  of  any  title  or  claim  on  the  part  of  the 
wife.  Over  the  purchase  money,  however,  he  has  no  control 
further  than  is  permitted  by  the  wife  or  authorized  by  an  order 
of  the  court. 

The  equities  of  the  wife  in  the  purchase  money  arising  from 
the  sale  of  her  inheritance  under  circumstances  like  these  has 
been  very  clearly  defined  by  a  series  of  decisions  of  our  own 
courts.  The  master  has  no  right  to  pay  it  to  the  husband  on 
his  own'  receipt,  except  under  an  order  of  the  court.  If  he 
does,  the  payment  is  no  discharge  to  him  as  against  the  claim 
of  the  wife;  or  she  may  elect  to  set  up  her  claim  by  bill  against 
the  husband  himself,  as  having  illegally  possessed  himself  of 
her  funds.  But  she  may  waive  her  equily  by  joining  with  her 
husband  in  a  receipt,  or  doing  some  equally  significant  and  un- 
equivocal act.  If  she  does  this,  the  marital  rights  attach,  as 
upon  personalty,  and  she  can  not  afterwards  recall  her  equitable 
claim.  The  rationale  of  these  principles  is  this:  The  land  was 
her  inheritance.  The  sale  does  not  in  this  court,  ipso  facto, 
convert  it  into  personalty,  but  it  retains  in  equity  its  character 
of  real  estate.  She  has  a  right  to  a  settlement.  As  before  the 
sale  under  the  decree,  the  husband  could  not  sell  her  inherit- 
ance without  her  concurrence  and  formal  renunciation,  as  pre- 
scribed by  law;  so  after  the  sale,  no  act  of  the  husband  alone 
can  deprive  her  of  this  right,  of  which  she  can  not  be  divested 
except  by  a  decree  of  the  court,  or  some  formal  renunciation  of 
her  equity  in  the  fund.  If  the  husband  were  x)ermitted  to  give 
receipts  for  the  wife's  funds  arising  from  the  sale  of  her  land, 
it  is  obvious  she  might  be  deprived  of  her  equitable  rights  with- 
out notice  of  the  proceeding  or  opportunity  of  asserting  them: 
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Wardlaw  r.  Gray,  2  Hill  Oh.  (S.  0.)  644;  Yddett  t.  Quariea,  Dad. 
Eq.  55;  Oeiger  t.  Oeiger,  Cheves  Eq.  162;  Ex  parte  Mobley,  2 
Eich.  Eq.  56;  Daniel  y.  Daniel,  Id.  115.  To  which  may  be 
added  the  tmreported  cases  of  Oardner  t.  Horion,  Golnmfaiay 
liaj  term,  1849;  Davenport  t.  Davenport,  Id.,  I>eoember  temiy 
1849. 

If  Mrs.  Oeddes  had  been  ^feme  sole  at  the  sale  of  her  inherit- 
ance for  partition,  and  had  herself  become  the  purchaser  at  the 
master's  sale,  she  would  haTO  bought  her  own  share,  and  the 
moiety  of  her  co-tenant  in  common.  The  case  reduced  to  its 
essence  then,  would  be,  that  she  was  the  purchaser  from  her- 
self and  her  sister.  But  a  person  can  not  purchase  from  him- 
self. The  result  of  the  proceeding  would  have  been  simplj  to 
blend  the  title  of  her  co-tenant  with  her  own.  And  I  incline 
to  the  opinion,  that  in  any  question  which  might  have  arisen 
in  the  case  supposed,  in  which  the  distinction  would  hare  been 
important,  the  title  of  Mrs.  Geddes  to  her  own  moiety  would 
be  referred  to  its  original  source,  and  would  not  hare  been  con- 
sidered to  be  derired  from  the  proceedings  in  partition.  This 
rule  would  apply,  because  in  such  a  case,  as  to  her  moiety,  she 
was  seised  of  the  fee  before  the  sale,  and  the  sale  could  giTe  her 
no  more.  There  would  be  no  change  of  title  whatever;  the  re- 
sult would  be  the  same  as  if  her  co-tenant,  without  any  sale 
for  partition  under  decree,  had  conveyed  her  share  to  Mrs. 
Geddes. 

But  the  case  is  entirely  different  when  the  husband  is  the 
purchaser.  He  purchases  in  another  right  than  that  of  his  wife. 
He  purchases  in  his  own  right.  The  title  is  changed.  Before 
the  sale  he  held  as  husband;  afterwards,  as  a  purchaser  from 
the  wife.  Surely  the  court  of  equiiy,  in  proceedings  for  parti- 
tion, can,  when  the  proper  forms  are  observed,  convey  the  wife's 
lands  to  the  husband  for  a  consideration.  That  consideration 
is  the  purchase  money  to  which  the  wife's  equity  attaches.  It 
is  for  herself  to  determine  whether  she  will  waive  it.  It  is  a 
matter  for  her  own  private  discretion  with  which,  if  she  be  of 
age,  the  court  will  not  interfere.  It  would  only  be  disposing 
of  her  equity  in  the  purchase  money,  as  she  might  have  disposed 
of  her  legal  estate  in  the  lands,  by  joining  with  her  husband  in 
a  conveyance  under  the  proper  legal  forms. 

The  conclusion  and  judgment  of  the  court  is,  that  the  lot 
in  Butledge  street  is  the  property  of  the  estate  of  Gilbert  C. 
Geddes,  and  that  Caroline  GMdes  has  no  interest  therein 
except  her  dower. 
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By  CouBT.  This  court  is  entirely  satisfied  with  the  deeree  of 
the  chancellor,  which  is  in  conformity  with  the  numerous  de- 
cisions in  this  court.  It  is  therefore  ordered  that  the  same  be 
affirmed,  and  the  appeal  dismissed. 

Johnston,  Dunun,  Daboan,  and  Wabdulw,  OhanceUors,  con- 
curring. 

Decree  affirmed. 

Witb's  Equitt  to  Sbttlkmxnt.— For  the  cases  in  this  series  arising  nnder 
this  head,  see  the  note  to  WiUs  ▼.  WUe»^  56  Am.  Dec  733;  and  see  partioa- 
larly,  as  to  the  wife's  equity  to  a  settlement  out  of  the  proceeds  of  her  realty 
sold  hy  order  of  conrt,  Jkmiel  y.  Daniel,  44  Id.  244.  The  principal  case  was 
cited  in  Clark  v.  Smithy  13  S.  0.  596,  to  the  point  that  it  is  considered  snf- 
ficient  evidence  of  a  wife's  waiver  of  her  eqaity  to  a  settlement  out  of  funds 
arising  from  the  sale  of  her  real  estate,  when  she  joins  her  husband  in  a 
receipt  therefor,  or  does  some  equally  significant  and  unequivocal  act 


MoGall  v.  MgCall. 

[4  BlOBABDtOll'B  EQUTTT,  447.] 

Dhkjbiftiok  of  Subject  of  B£QUKst,,if  False  in  Pabt,  mat  bx  Madx 
SuFriciKNTLT  CiBTAiN  to  identify  it,  by  reference  to  eztrinsio  circum- 
stances. 

Cebtaimtt  IK  DsscBiFnoM  IS  SuFFiciBMT  TO  SusTACT  Beqitest,  and  slaves 
named  "  Little  Harriet "  and  **  Manza  '*  pass  under  a  bequest  of  "  Little 
Harry  "and  "Alonzo,"  where  a  testatrix  owniug  sixty-four  slaves  be- 
queathed sixty-two  by  name,  two  of  which  were  called  *'  Little  Harry** 
and  "Alonzo,"  and  afterwards  by  codicil  bequeathed  two  others  by 
name,  as  *'  two  negroes  not  named  in  her  said  will,**  the  testatrix  having 
no  other  slaves  except  Little  Harriet  and  Manza,  and  none  by  the  names 
of  "  Little  Harry  **  and  "Alonzo." 

Bill  to  obtain  a  construction  or  correction  of  the  will  of  Han- 
nah  Sanders.  The  will  made  bequests  of  sixty-two  negroes  in 
all,  by  name,  contained  a  residuaiy  clause  disposing  of  the 
"  rest  and  residue  of  her  estate,  if  there  be  any,"  and  embodied 
the  following  clause:  ''I  give  and  bequeath  the  following 
negroes,  to  wit,  Betty,  August,  Eliza,  Philip,  Little  Harry,  and 
Alonzo,"  to  the  plaintiff  in  trust,  "  for  the  sole  and  separate 
use,  benefit,  and  behoof  of  Elizabeth  H.  Haynswortb,  wife  of 
Thomas  B.  Haynsworth."  A  codicil  was  afterwards  added  to 
the  will,  by  which  the  testatrix  made  a  bequest  of  two  negroes 
named  Lydia  and  Tom,  as  '*  two  negroes  not  named  in  her  said 
will."  It  appeared  at  the  hearing  that  the  testatrix  had  at  the 
date  of  the  will  sixly-four  slaves  in  all.    Certain  evidence  was 
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received,  subject  to  objection,  showing  that  the  testatrix  di- 
rected her  lawyer  who  drew  the  will  to  dispose  of  Betty,  August, 
Eliza,  and  Eliza's  children,  in  trust  for  Mrs.  Haynsworth;  that 
Eliza's  children  were  named  Philip,  Little  Harriet,  and  Manza; 
that  the  testatrix  not  knowing  or  remembering  the  names  of  the 
two  latter,  called  in  a  servant,  from  whom  the  coimsel  under- 
stood the  names  to  be  little  Harry  and  Alonzo;  that  the  will 
was  so  drawn,  and  afterwards  read  and  executed;  and  that  the 
testatrix  had  no  negroes  by  the  names  of  Little  Harry  and 
Alonzo.  The  chancellor  at  the  circuit  held  that  the  case  was 
not  one  where  parol  evidence  was  admissible  to  explain  an 
ambiguity,  and  ordered  the  bill  to  be  dismissed.  The  com- 
plainant appealed,  on  the  grounds  that  the  testimony  of  the 
lawyer  who  drew  the  will,  and  of  the  witness  who  was  present 
when  the  instructions  as  to  the  manner  of  disposition  were 
given,  should  have  been  received;  and  that  by  the  case  made  by 
the  pleadings,  the  complainant  was  entitled  to  a  decree  for  the 
slaves. 

MoBea,  for  the  appellant. 

Earllee^  contra. 

By  Court,  Wabdlaw,  Chancellor.  In  ascertaining  the  sub- 
ject of  a  testator's  disposition,  the  court  may  inquire  into  the 
situation  of  his  estate,  and  into  eveiy  material  fact  which  is  aux- 
iliary to  the  just  interpretation  of  his  words,  for  the  purpose  of 
identifying  the  thing  intended  by  the  words  employed. 

In  the  present  case,  if  the  codicil  had  never  been  executed,  it 
would  appear  from  the  will  and  competent  evidence  Uiat  the 
testatrix  owned  sixty-four  slaves,  of  which,  excluding  the  two 
improperly  named,  sixty  are  bequeathed.  If  the  construction 
of  the  legacy  to  the  plaintiff  were  to  be  made  in  this  posture  of 
afiiEurs,  it  might  be  doubted  whether  the  legacy  of  the  two  ne- 
groes in  question  would  not  be  made  up  by  applying  it  to  Tom 
and  Lydia,  as  well  as  by  applying  it  to  Harriet  and  Manza;  and 
it  might  be  dangerous  to  apply  it  to  either  by  parol  proof. 

But  if  the  codicil  afterwards  made,  specifically  disposing  of 
Tom  and  Lydia,  had  been  introduced  originally  as  a  clause  of 
the  will,  the  case  would  then  be  that  a  testatrix  having  sixiy- 
f  our  slaves  bequeaths  sixty-two  of  them  specifically  and  with- 
out ambiguity,  and  bequeaths  two  other  slaves,  but  applies 
wrong  names  to  them.  In  that  condition  of  things,  we  should 
ascertain  from  the  will  and  the  evidence  that  nothing  was  left 
upon  which  the  legacy  to  the  plaintiff  in  trust  for  Mrs.  Hayna- 


Digitized  by  VjOOQIC 


May  1852.]  McCall  v.  McCall.  735 

worth  could  operate,  so  as  to  give  her  the  number  of  negro^ 
expressly  intended  for  her,  unless  we  re^rted  to  Harriet  and 
Manza. 

The  bequest  being  of  negroes,  there  is  enough  of  certainty  in 
that  description  to  sustain  the  gift,  notwithstanding  the  partial 
misdescription  arising  from  the  misnomer.  The  legacy  can  not 
be  applied  to  horses,  or  to  any  other  thing  than  negroes;  and  it 
should  be  applied  to  negroes,  if  these  be  found. 

A  description  false  in  part  may  be  made  sufficiently  certain 
by  reference  to  extrinsic  circumstances  to  identify  the  subject 
intended;  as  where  a  false  description  is  superadded  to  one 
which  by  itself  is  correct  and  adequate.  Thus,  if  a  testator 
bequeath  his  black  horse,  haying  but  one  horse  which  was 
white,  or  devise  his  freehold  houses,  having  only  leasehold 
houses,  the  white  horse  in  the  one  case  and  the  leasehold 
houses  in  the  other  clearly  pass.  The  substance  of  the  sub- 
ject intended  is  certain,  and  if  there  be  but  one  such  substance, 
the  superadded  misdescription  inapplicable  to  any  subject  in- 
troduces no  ambiguity.  Any  evidence  is  admissible  which 
merely  tends  to  explain  and  apply  what  the  testator  has  written, 
and  no  evidence  can  be  admitted  which  merely  shows  what  he 
intended  to  write.  The  most  accurate  description  of  the  sub- 
ject of  a  gift  in  a  written  instrument  requires  identification  by 
proof  of  extrinsic  circumstances;  and  the  least  accurate  de- 
scription which  satisfies  the  mind  of  the  court  of  the  donor's 
meaning  is  within  the  same  principle.  If  the  judgment  of  the 
court  be  founded  upon  a  comparison  of  the  terms  of  descripr 
tion  employed  in  the  written  instrument  with  the  extrinsic  evi- 
dence of  the  identity  of  the  subject,  no  attempt  is  made  to  vaxy 
a  written  instrument  by  parol  evidence,  nor  to  ascertain  the 
intention  of  the  donor  independently  of  his  written  words. 
The  court  does  no  more  than  to  ascertain  the  application  of  the 
descriptive  words  in  the  instrument  of  gift:  Wigram  on  Wills, 
pi.  9,  67,  70. 

The  sound  doctrine  on  this  subject  is  well  stated  in  Swin- 
burne on  Wills,  895,  pt.  7,  sec.  5:  ''The  error  of  the  testator 
in  the  proper  name  of  the  thing  bequeathed  doth  not  hurt  the 
validity  of  the  legacy,  so  that  the  body  or  substance  of  the  thing 
bequeathed  be  certain:  for  example,  the  testator  doth  bequeath 
his  horse  Bucephalus,  whereas  the  name  of  his  horse  [testator 
having,  as  I  understand  the  example,  but  one  horse]  is  Arun- 
del; this  error  is  not  hurtful,  but  that  the  legatary  may  obtain 
the  horse  Arundel,  if  the  testator's  meaning  be  certain:  for 


Digitized  by  VjOOQIC 


73C  ICcCall  i;.  McCalu  [S.  Oarolina, 

nam^  were  devieed  to  diaoem  thixigB:  if  therefore  we  ha^e  the 
thing  it  ekilletb  not  for  the  name.  The  error  in  the  name  appel- 
latire  of  the  thing  bequeathed  doth  destroy  the  legacy:  for  ex- 
ample, the  testator  intending  to  bequeath  a  horse  doth  bequeath 
an  0X9  or  meaning  to  bequeath  gold  doth  bequeath  apparel;  in 
both  these  cases  the  legacy  is  Toid.  The  reason  of  this  difference 
is  because  a  proper  name  is  an  accident  attributed  to  some  sin- 
gular or  indiTidual  thing,  to  difltingnish  the  same  from  other 
singular  things  of  the  same  kind;  whereas  names  appeUati^e  do 
respect  the  substance  of  things,  and  being  common  to  every  sin- 
gular of  the  same  kind,  make  them  to  differ  from  things  of  other 
kind  or  substance." 

It  is  justly  remarked  by  Judge  Eichardson,  in  The  Stale  y. 
Scurry,  8  Eich.  68,  that  *' the  names  of  slares  are  vague  and  vaiy 
like  the  names  often  applied  to  other  chattels." 

The  testatrix  in  the  case  before  us  had  the  right  to  change  the 
names  of  her  negroes  at  her  will.  That  she  exercised  this  right 
in  relation  to  Harriet  and  lianza  is  plausibly  argued  from  the 
fact  that  in  the  codicil  she  bequeaths  Tom  and  Lydia  as  "  two 
negroes  not  named  in  her  said  will,"  and  leaves  the  other  negroes 
to  pass  by  the  names  mentioned  in  the  will.  That  she  could 
not  have  intended  such  valuable  property  as  slaves  to  pass  under 
the  residuary  clause  may  be  inferred  from  the  doubting  manner 
in  which  she  mentions  the  existence  of  any  residue.  She  gives 
''  the  rest  and  residue  of  her  estate,  if  there  be  any." 

If  the  testatrix  had  owned  the  two  slaves  Harriet  and  Manza, 
and  no  more,  and  had  bequeathed  two  slaves,  misnaming  them, 
it  could  hardly  be  doubted  that  the  legatee  would  take  Harriet 
and  Manza.  Yet  that  would  not  differ  from  the  present  case  in 
principle,  and  should  not  differ  in  result. 

Thus  the  construction  would  stand,  if  the  codicil  had  formed 
a  clause  in  the  will  originally. 

But  the  execution  of  a  codicil  is  a  republication  of  a  will;  and 
both  papers  must  generally  be  construed  in  pari  maJteria,  as  if 
they  formed  but  one  instrument,  uttered  uno  flaJhi.  A  testa- 
ment, with  all  its  codicils,  represents  the  wishes  of  the  testator 
concerning  the  disposition  of  his  property  after  his  death;  and 
however  ntunerous  may  be  its  parts,  it  is  to  be  construed  as  one 
declaration  of  intention,  uttered  at  the  death  of  testator. 

It  is  at  this  point  we  dissent  from  the  circuit  decree.  We  do 
not  assail  the  general  doctrines  of  the  decree  concerning  the 
admissibilily  of  parol  evidence  to  vary  a  written  instrument; 
but  we  suppose  the  chancellor  has  overlooked  the  proposition 
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that  the  will  and  codicil  are  to  be  construed  as  one  entire  in- 
strument. His  attention  seems  not  to  have  been  directed  to 
this  point  on  the  circuit;  even  in  the  learned  argument  here 
the  point  was  barely  suggested. 

It  may  be  objected  that  the  will  as  it  really  stood  originally, 
independent  of  the  codicil,  must,  upon  just  reasoning,  mean 
the  same  thing  after  the  codicil  as  it  meant  before;  and  if  it 
could  not  have  been  construed  to  refer  to  Harriet  and  Manza  at 
the  date  of  its  execution,  its  meaning  could  not  be  changed  by 
matter  subsequently  arising.  The  objection  is  more  specious 
than  solid.  It  is  competent  for  a  testator,  by  subsequent  testa- 
mentary disposition,  to  declare  his  intention  in  matters  previ- 
ously dubious;  or  to  interpret  a  prior  disposition  where  it  is  not 
dubious;  or  even  to  declare  his  meaning  in  opposition  to. the 
plain  import  of  the  terms  previously  employed.  All  his  testa- 
mentary dispositions  make  one  testaonent. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  reversed 
in  the  particular  above  mentioned;  and  it  is  declared  and  ad- 
judged that  the  plaintiff  is  entitled  to  the  slaves  Harriet  and 
Manza.  Defendant  must  account  for  the  hire  of  these  slaves, 
if  any  accrued.     Costs  to  be  paid  from  the  estate  of  testatrix. 

O'Neall,  Ev>ln8,  Wasdlaw,  Fbost,  Withebs,  and  Whitneb, 
JJ.,  and  Johnston,  Dunkzn,  and  Daboan,  Chancellors,  concurred. 

Decree  reversed. 

Evi DENGS  TO  CoaREcr  OB  Explain  Will,  wbxn  Admissiblb;  See 
Bartut  V.  Simms^  49  Am.  Dec.  435;  Brow^fiM  ▼.  Browt^field,  51  Id.  590,  and 
notes  thereto.  In  the  first  of  these  cases  it  was  held  that  where  a  testator 
made  a  specific  bequest  of  negroes,  and  described  two  of  them  as  '*  Aaron  ** 
and  "Pike/*  but  had  no  negroes  of  that  name,  parol  evidence  was  inadmissi- 
ble to  prove  that  the  testator  meant  two  slaves  by  the  names  of  *'Lamon" 
and  *'Pite»"  and  that  the  other  names  were  inserted  by  mistake. 


MoFFATT  V.  Thomson. 

[6  BXOBABDSOll'B  EQUXTT,  165.] 

SuBViviNO  Pabtneb  gax  not  Set  off  Pbtvatb  Dkbt  Dub  Him  bt  Dk- 
CEASED  Copartner  against  his  share  of  assets  collected  since  the  disso- 
lution of  the  copartnership;  the  effect  of  such  set-off  would  be  to  give  a 
'  preference  among  creditors  of  equal  degree,  which  is  in  opposition  to  the 
South  Carolina  act  of  1789. 

Pabtneb*8  Share  of  Partnsrshif  Stock  akd  Effects  is  Assets,  and 
Goes  to  his  Bepeesentativxs,  subject  to  the  partnership  debts,  upon 
his  decease;  but  the  surviving  partner  is  authorized  to  take  and  hold  a« 
Am.  I>xc.  Vox*.  LVn— 47 
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•orriTor  lor  the  pnrpote  of  Adminiftration,  until  the  eflbeti  are  rednoed 
to  moiiey  and  the  debts  are  paid;  after  which  he  it  bound  to  pay  over  to 
the  l^gal  representatiTes  of  the  deoeased  the  tatter's  Jntt  share  of  the 
partnership  fonds. 
PAsnrtB's  lax  is  Ldcitxd  to  Adyasceb  tob  PAnnrxRaBir  Pubposbs^ 
and  does  not  exist  for  a  private  debt  due  by  a  copartner. 

Bill  for  an  aoooont  of  partnership  assets,  filed  bj  the  admin- 
istrator of  one  Bowers  against  the  defendant  as  sunriying  part- 
ner of  the  firm  of  Thomson  &  Bowers,  attorneys  and  solicitors. 
Bowers  was  indebted  to  Thomson  for  board,  chamber,  washing, 
etc.,  by  a  contract  independent  of  the  partnership  agreement; 
but  Bowers'  share  of  partnership  funds  collected  bj  Thomson 
after  the  former's  death  was  nearly  su£Scient  to  pay  tJie  demand, 
and  Thomson  claimed  a  right  to  retain  for  the  debt.  Bowers' 
estate  was  insufficient  to  pay  his  debts  in  full,  and  the  adminis- 
trator insisted  that  Thomson  was  entitled  to  retain  for  his  debt 
ratably  with  the  other  creditors,  and  no  more.  The  commis- 
sioner sustained  this  view,  and  on  exceptions  to  his  rei>ort,  the 
circuit  chancellor  held  that  for  all  sums  received  by  the  defend- 
ant as  surviTor  be  must  account  to  the  administrator,  and  as 
to  these,  his  equity,  after  the  settlement  of  the  partnership  debts, 
if  any,  was  not  superior  to  that  of  any  other  individual  creditor 
of  Bowers;  but  that  the  defendant  was  entitled  to  set  off  his 
debt  against  any  liabiliiy  he  incurred  from  receiving  the  money 
of  the  intestate  in  his  life-time,  and  the  commissioner  was 
ordered  to  amend  his  report  accordingly.  The  case  again  came 
up  on  the  report  of  the  commissioner,  but  the  report  was  over- 
ruled, and  ordered  to  become  a  decree  of  the  court.  The  de- 
fendant appealed  from  both  decrees. 

Jeter,  for  the  appellant. 

Dawhins,  contra. 

By  Court,  Dummr,  Chancellor.  The  ground  of  appeal  involves 
the  inquiiy  whether  the  surviving  copartner  can  set  off  a  private 
debt  due  to  him  by  his  deceased  partner,  against  his  share  of 
assets  collected  since  the  dissolution  of  the  copartnership.  The 
chancellor  has  directed  that  for  any  balance  due  the  deceased 
at  the  dissolution,  the  survivor  is  entitled  to  discount;  but  that 
the  rights  of  the  parties  were  fixed  at  the  death  of  the  intes- 
tate, and  can  not  be  varied  by  subsequent  transactions.  This 
general  principle  has  been  repeatedly  recognized,  and  can  scarcely 
be  regarded  as  open  for  discussion.  In  the  recent  case  of  Hor-- 
ton  V.  CaldweU,  8  Strobh.  Eq.  161,  the  court,  in  commenting  upon 
the  statute  of  1789,  remark,  that ''  while  this  statute  abolishes 
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preferences  among  creditors  of  equal  rank»  and  Tirtaallj  entitles 
each  creditor,  in  case  of  deficient  assets,  to  a  claim  on  the  estate 
of  the  deceased  debtor,  proportioned  to  his  demand,  it  does  not 
in  terms,  settle  any  point  of  time,  in  reference  to  which  the 
respective  demands  mnst  be  e^Amined,  in  order  to  determine 
the  relative  proportion  of  assets  liable  to  their  payment."  '*  But 
that  still  it  is  a  fundamental  idea  in  the  statute — a  disregard  of 
which  must  render  its  due  administration  intolerably  perplexing 
if  not  impracticable — ^that  the  juncture,  for  the  purpose  of  such 
a  calculation,  is  the  death  of  the  debtor.  It  is  then  the  remedy 
of  the  creditor  ceases  as  to  the  person,  and  is  restricted  to  the 
effects  of  the  party  indebted."  So  far  is  the  principle'  carried, 
that  if  a  creditor  afterwards  receives  fifty  per  cent  of  his  debt 
from  a  third  party,  he  is  entitied  to  recover  the  balance  from 
the  assets  of  the  intestate,  according  to  the  proportion  assigned 
to  his  original  debt.  On  the  other  hand,  the  amount  of  assets 
for  distribution  can  not  be  diminished  by  any  subsequent  arrange- 
ment or  management  of  an  unsatisfied  creditor.  Thus  in  Hap- 
poUU  V.  Jones,  Harp.  109,  a  debtor  of  the  intestate  attempted  to 
set  off  a  note  of  the  intestate  to  a  third  person,  which  had  been 
transferred  to  the  defendant  since  the  intestate's  decease.  The 
court  say,  "  the  act  expressly  provides  that  no  preference  shall 
be  given  to  creditors  in  equal  degree.  The  debt  due  by  the 
defendant  was  assets.  The  effect  of  allowing  the  whole  amount 
of  the  discount  is  the  payment  of  the  entire  demand,  in  exclusion 
of  others,  and  is  in  direct  opposition  to  the  provisions  of  the  act." 
At  the  death  of  the  intestate  Bowers,  he  was  indebted,  indi* 
▼idually,  to  the  defendant  Thomson,  individually,  in  a  certain 
amount.  For  the  balance,  as  it  thus  stood,  the  defendant  was 
entitied  to  his  proportion  of  the  assets  of  the  intestate.  But  in 
the  course  of  the  administration  it  appeared  that,  subsequent 
to  the  death  of  the  intestate,  funds  of  the  copartnership  of 
Thomson  &  Bowers  had  been  collected,  after  the  dissolution, 
by  the  surviving  copartner.  The  x>osition  assumed  is,  that  Thom- 
son is  entitied  to  appropriate  the  share  of  the  intestate  in  these 
funds  to  the  extinguishment,  in  full,  of  the  debt  due  by  the 
intestate, -individually,  to  the  defendant,  individually.  If  the 
intestate's  proportion  of  this  fund  constituted  assets,  the  x>osi- 
tion  is  untenable,  unless  the  defendant's  condition,  as  surviving 
•partner,  gave  him  a  preference  over  the  other  individual  cred- 
itors of  the  intestate.  Both  will  be  considered.  The  principle 
is  as  old,  at  least,  as  the  time  of  Lord  Coke,  that  copartners 
constitute  an  exception  to  the  rule  as  to  the  jtis  accrescendi 
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amongst  joint  tenants:  Co.  Lit.  182  a.  Though  thej  are  joint 
tenants  of  all  the  partnership  stock  during  their  lives,  there  is 
no  survivorship  either  at  law  or  in  equity:  Story  on  Part.,  sec. 
90.  It  follows  that,  upon  the  decease  of  one  of  several  part- 
ners, his  share  of  the  stock  and  effects  of  the  partnership,  sub- 
ject to  the  partnership  debts,  devolves  to  his  personal  repre- 
sentatives, who  thereui>on  become,  both  at  law  and  in  equity, 
tenant?  in  common  with  the  surviving  partner.  Such  is  the 
doctrine  of  Kent,  of  Story,  and  indeed  of  every  elementary 
writer  on  the  subject.  But  as  on  the  decease  of  one  of  the  part- 
ners the  surviving  partner  stands  chargeable  with  the  whole  of 
the  partnership  debts,  he  is  authorized  to  take  and  hold  as  sur- 
vivor, for  the  purpose  of  administering  the  copartnership  estate, 
untdl  the  effects  are  reduced  to  money  and  the  debts  are  paid. 
When  this- is.  done,  the  surviving  partner  shall  be  held  to 
account  vnth  the  representatives  of  the  deceased,  for  his  just 
share  of  the  partnership  funds:  OoUyer  on  Part.,  sec.  129.  It 
is  very  difficult  to  make  these  principles  more  clear.  On  the 
death  of  one  of  the  partners,  his  share  in  the  concern  consti-> 
tutes  assets,  subject  only  to  the  charge  of  copartnership  debts. 
No  other  debt,  except  a  debt  due  by  the  copartnership,  has 
any  preference  in  relation  to  the  share  of  the  intestate  in  these 
funds.  The  lien  which  a  partner  has  is  equally  well  settled 
and  distinctly  limited.  Each  has  a  specific  lien  on  the  partner- 
ship stock  and  effects  for  moneys  advanced  by  him  for  the  use 
of  the  copartnership,  beyond  his  proportion,  and  for  moneys 
abstracted  by  his  copartner  from  the  copartnership  funds,  be- 
yond the  amount  of  his  share.  Indeed,  as  declared  by  Lord 
Hardwicke,  nothing  can  be  considered  as  the  share  of  the  part- 
ner but  his  proportion  of  the  residue,  after  an  account  has  been 
taken  of  what  has  been  paid  or  advanced  by  each  partner  in  the 
partnership  transactions.  The  result  is,  that,  according  to  the 
acknowledged  principles,  upon  the  dissolution  of  ^  copartner- 
ship by  the  death  of  one  of  the  partners,  the  survivor  has,  as 
such,  no  rights,  either  in  law  or  in  equity,  except  for  the  col- 
lection of  copartnership  assets  and  the  payment  of  copartnership 
debts.  That  done,  he  is  bound  to  pay  to  the  representative  of 
the  deceased  partner  his  share  of  the  fund,  which  is  liable  for 
distribution  among  his  creditors  upon  the  principles  prescribed 
by  law.  The  partners  are  declared  to  have  no  specific  lien 
except  for  the  purpose  of  securing  or  reimbursing  themselves  for 
advances  made  on  account  of  the  copartnership.  The  survivor 
has  no  other  lien  over  the  share  of  his  deceased  partner. 
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It  is  not  pretended  that  the  debt  of  the  intestate  was  due  to 
the  firm  or  copartnership.  It  was  an  individual  transaction 
with  the  defendant.  Assuming  that  the  other  copartnership 
affidrs  were  closed  prior  to  the  intestate's  death,  the  case  may 
be  thus  simplified:  Suppose  that,  on  the  decease  of  the  intes- 
tate, insolvent,  he  owed  the  defendant  a  priyate  debt  of  one 
hundred  and  fifty  dollars,  and  that  in  his  possession  the  admin- 
istrator found  a  note  due  to  the  copartnership,  by  a  third  per- 
son, of  five  hundred  dollars.  As  he  was  bound  by  law  to  do, 
the  administrator  delivers  this  note  to  the  defendant,  the  sur- 
viving partner,  who  collects  the  money,  and  then  insists  on  re- 
taining one  hundred  and  fifty  dollars  from  the  share  of  the 
intestate,  in  payment  of  the  private  debt  due  to  him.  If  there 
be  any  reliance  on  the  principles  stated,  the  administrator  had 
an  equal  right  with  the  defendant,  both  in  law  and  equity,  to 
this  fund.  For  convenience,  as  well  as  for  other  reasons  before 
stated,  the  surviving  partner  is  authorized  to  collect  the  note. 
That  done,  and  the  debts  due  by  the  copartnership  paid,  he  is 
bound,  in  the  language  of  the  authorities,  to  pay  over  to  the 
legal  representative  of  the  deceased  his  just  share  of  the  part- 
nership funds.  He  has  no  lien  upon  it  for  his  private  debt. 
His  lien,  by  the  authorities,  is  limited  to  advances  for  copart- 
nership purposes.  Upon  what  principle,  then,  or  upon  what 
authority,  can  he  claim  to  appropriate  the  share  of  the  intestate 
to  the  extinguishment  of  his  private  debt,  and  thus  obtain  a 
preference  over  other  private  creditors,  and  disturb  the  due 
course  of  administration?  The  authorities,  from  Lord  Coke 
down,  declare  that  the  surviving  copartner  and  the  representa- 
tive of  the  deceased  partner  are  to  be  regarded  as  tenants  in 
common  of  the  copartnership  effects.  If  there  were  throe 
negroes  belonging  to  the  firm,  and  the  debts  paid,  could  the 
defendant  resist  the  claim  of  the  administrator  for  partition  on 
account  of  a  private  demand  which  he  had  against  the  intestate? 
Or,  if  there  were  a  sale  for  partition,  would  his  open  account 
exclude  the  specially  creditors  of  the  intestate?  It  is  believed 
that  no  tenant  in  common,  although  in  exclusive  possession  of 
the  common  property,  has  ever  been  sustained  in  such  a  preten- 
sion. Upon  the  whole,  the  court  is  of  opinion  that  the  judg- 
ment of  the  chancellor  is  sustained  by  established  principles, 
and  the  appeal  is  dismissed. 

DiBOAN  and  Wabdlaw,  Chancellors,  cononned. 

Appeal  dismissed. 
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RiOBn  ov  PAsnmsHXF  avb  Skpabatb  Cbiditom  dt  Dics^nD  Past- 
wn'f  EnATS:  See  Emaamd  t.  BM,  M  Am.  Dee.  200,  ftod  note,  where  other 
leeeeare  coUeeted. 

IvrnuBBT  OF  DiOBABXD  PABTirxB'k  BxPBmxTiTnm  nr  Pabxhsbshxp 
ErrsoTS:  See  Egbert*  t.  IToocf,  24  Am.  Dea  236;  Dyer  t.  Claris  39  LL  697; 
/Ttfisler  T.  MeCants,  53  Id.  711;  WUrnn  t.  ^oper,  66  Id.  573. 

SuBvnmco  Pabtnxb's  Rights  ab  to  ADMnmrRAnoir  of  Pabtnkbship 
Effects:  See  WOder  v.  Keeler,  23  Am.  Dec.  781;  Egberts  y.  Wood^  24  Id. 
236;  Jcnee  t.  Hardesty^  32  Id.  180;  Dyer  v.  CZori,  39  Id.  697;  Ptarmm  t. 
AVedy,  43  Id.  160;  Kinder  r.  McOante^  53  Id.  711;  Andrew'e  Heire  t.  Browm^ 
56  Id.  252;  WUrnn  v.  i9op«r,  Id.  573.  The  prinoipel  ease  wae  cited  in  Wh- 
ser^fdd  v.  Bfrd^  17  S.  0. 114,  to  the  point  that  a  ennriying  partner  is  entitled 
to  take  and  hold  as  sorvivor  for  the  purpose  of  administering  the  copartner- 
ship estate,  and  it  is  farther  quoted  to  this  effed 

Pabtkeb's  Lien,  when  Ezmis:  See  Shtmner  t.  Hampeon,  32  Am.  Deo. 
722;  EiHflet  t.  EmgUe,  38  Id.  37;  Pearson  t.  JTeedy,  43  Id.  160;  Smith  r. 
Edward;  46  Id.  71;  Bwdum  t.  Swmner,  47  Id.  805;  BmrdweU  r.  Perry,  LL 
687;  AOeii  r.  Center  Valley  Co.,  54  Id.  833;  and  see  IFOioii  t.  Super.  56  Id. 
573. 
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OASES  AT  LAW 

IN  THB 

COURT  OF  APPEAI^ 

OF 

SOUTH  CAROLINA. 


State  v.  Lindenthall. 

[5  BiOBABMOH**  Law,  237.] 

Labckkt  is  Committxd  bt  Okb  Obtahoko  Possbssion  of  Goods  with 
Owner's  Consent,  under  pretense  of  taking  them  to  another  to  examine 
with  a  view  to  purchasing,  but  with  a  real  intent  to  steal  them,  and 
afterwards  converting  them  to  his  own  use  by  pawning  or  otherwise. 

Indiotment  for  larceny  of  certain  jeweliy.  The  evidence  was 
that  the  prisoner  called  at  a  jewelry  store  after  a  previous  intro- 
duction, andasked  to  look  at  some  jewelry,  saying  that  he  wished 
to  make  a  present  to  a  lady.  Seyeral  articles  having  been  shown 
him,  he  asked  permission  to  take  them  to  the  lady  to  choose 
from,  saying  he  would  return  in  half  an  hour  and  pay  for  those 
selected.  The  clerk  in  attendance  let  him  have  them.  He  did 
not  return,  but  pawned  one  of  the  articles,  and  was  attempting 
to  leave  the  ciiy  with  the  residue,  when  he  was  arrested.  The 
judge  charged  tiie  jury  that  obtaining  possession  of  goods  under 
a  contract  of  sale,  but  with  a  fraudulent  intent  not  to  pay,  was 
not  larceny;  that  the  owner's  want  of  consent  to  the  possession 
was  an  essential  ingredient  in  the  offense;  but  if  the  possession 
was  obtained  by  false  representations  with  intent  to  convert 
them,  the  owner  not  intending  to  part  with  his  right  of  property, 
it  was  larceny.  Verdict,  guilty.  Appeal  and  motion  for  a  new 
trial  by  the  defendant,  because  there  was  no  sufficient  evidence 
of  a  felonious  intent,  or  that  the  owner's  consent  was  wanting, 
and  because  of  error  in  the  judge's  charge. 

Dofvega  and  Buisi,  for  the  appellant. 

jBbyne,  attorney  general,  contra. 

14» 
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By  Court,  CNeall,  J.  Notwithstanding  the  ingenious  views 
presented  by  the  attorneys  for  the  prisoner,  we  think  he  was 
properly  convicted. 

The  guilt  of  one  accused  of  larceny  depends  upon  intention. 
If  such  a  one  obtain  the  possession  of  goods  by  the  consent  of 
the  owner  for  one  purpose,  such  as  hiring  or  carrying,  with 
intent  to  steal,  and  consummates  that  intention  partially  or 
entirely,  by  converting  the  goods  to  his  own  use,  he  is  beyond 
doubt  guilty  of  larceny.  This  is  abundantly  shown  by  State  v. 
Oorman,  2  Nott  A;  M.  90  [10  Am.  Dec.  576];  State  v.  Thurston, 
2  McMull.  882. 

In  this  case  the  facts  very  clearly  show  that  the  defendant 
possessed  himself  of  the  goods  under  a  pretense  to  buy,  when 
in  fact  he  intended  to  steal.  In  such  a  case  there  is  no  i>ossl- 
bility  of  the  prisoner  sheltering  himself  under  a  possession 
obtained  by  consent. 

The  motion  is  dismissed. 

EvAKs,  Wapdijlw,  Fbo8t»  Wubbbs,  and  WnmiiB,  JJ.»  con- 
curred. 
Motion  dismissed* 

Labcbkt,  What  Cokstitutbs,  in  OcinnuL:  See  forao  eztaodeddiscnnion 
of  this  subject  the  note  to  State  v.  Homes,  ante,  p.  271.  As  to  when  on« 
is  to  l)e  deemed  guilty  of  larceny  who  obtains  the  mannal  possession  of  goods 
with  the  owner's  consent,  and  snbsequently  appropdatet  them  to  his  own 
Bse^  see  People  v.  Call,  43  Id.  665,  and  oasea  cited  in  the  note  thereto.  3ee 
alsoiSkoie  V.  CkMrman,  10  Id.  578. 


Febguson  v.  WnSELL. 

(S  IUoBAaiMOir*a  Law,  280.) 

Actual  Possission  or  Land  is  SuFncisNT  to  Madvtain  Acnoic  roa 
DxsTiTBBUf  o  Easemskt  appurtenant  thereto,  and  if  seisin  and  ] 
are  alleged,  bnt  poeseesion  only  is  proved,  it  is  enongh. 

8BI8IN  4KD  PossnsioN  DO  NOT  MxAK  Sams  Thiko;  seisin  is  the  ] 
sion  of  a  freehold  estate,  created  at  common  law  by  livery  of  seisin. 

Rabkmknt  Appubtexant  is  Gbnxballt  Extikouishxd  bt  Unity-  of  Titlb 
in  the  dominant  and  servient  estates  in  the  same  person;  not  so  where  it 
is  essential  to  the  enjoyment  of  the  estate,  as  in  case  of  an  essement  of 
drainage,  unless,  while  the  estates  are  united,  the  easement  is  actually 
severed. 

Case  for  obstructing  a  certain  canal  parUj  on  the  plaintifF's 
and  partij  on  the  defendant's  land,  immemoriallj  used  by  the 
plaintiff  and  those  under  whom  he  claims,  the  declaration  alleg- 
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ing  that  the  plaintiff  was  seised  and  possessed  of  his  land.  It 
appeared  that  the  plaintiff's  and  defendant's  lands  in  question 
constituted  portions  of  a  certain  rice  swamp,  the  defendant's 
land  being  below  that  of  the  plaintiff,  and  that  the  canal  had 
been  used  for  more  than  fifty  years  for  the  drainage  of  the 
plaintiff's  land.  The  i^aintiff  proTed  actual  possession  of  his 
land,  but  failed  to  proTC  title.  It  also  appeared  that  about  1843» 
and  for  several  years  thereafter,  one  S.  W.  Leith,  under  whom 
the  defendant  purchased,  was  the  owner  of  .both  tracts.  The 
jury  were  instructed  that  this,  being  a  necessary  easement  ap- 
purtenant to  the  plaintiff's  land,  was  not  extinguished  by  uniiy 
of  title.  Verdict  for  the  plaintiff.  Appeal  and  motions  for  a 
nonsuit,  and  also  for  a  new  trial  by  the  defendant,  on  the  grounds 
that  the  plaintiff  had  not  proved  seisin  or  ownership,  and  that 
the  easement,  if  any,  had  been  extinguished. 

Henderson,  for  the  appellant. 

Corny  contra. 

By  Court,  Etavs,  J.  There  is  iio  doubt  that  one  proving  the 
actual  possession  of  land  to  which  an  easement  is  attached  may 
have  an  action  for  disturbing  him  in  the  enjoyment  of  it.  And 
it  is  not  denied  that  this  plaintiff  was  under  no  obligation  to 
set  out  the  qwavJtwtn  of  interest  which  he  had  in  the  land.  Pos^ 
session  was  all  that  was  necessary  to  be  allied  or  proved.  It 
has  been  argued  that  seisin  means  the  same  as  possession,  but  I 
do  not  find  this  to  be  so.  It  does  mean  possession,  but  it  is  a 
possession  of  a  freehold  estate,  such  as  by  the  common  law  is 
created  by  livery  of  seisin.  The  facts  stated  in  the  declaration 
must  be  such  as  to  give  the  plaintiff  a  cause  for  action,  but  it  is 
not  contended  if  he  sets  out  more  than  this,  he  is  bound  to 
prove  it,  and  if  he  does  not,  there  is  a  variance  between  the  alle- 
gation and  the  proof.  The  rule  from  some  of  the  cases  would 
seem  to  be  this,  that  if  two  facts  are  stated,  and  one  of  them  is  suf- 
ficient, it  is  not  imperative  on  the  plaintiff  to  prove  both.  Brom-^ 
fidd  V.  Jones,  4  Bam.  &  Cress.  380;  S.  C,  10  Eng.  Com.  L.  624, 
was  an  action  for  the  escape  of  one  conunitted  on  execution. 
The  declaration  set  out  that  the  plaintiff  at  Easter  term,  6  Qeo. 
lY.,  in  king's  bench,  recovered  against  one  H.  W.  sevenly-nine 
pounds,  as  appeared  by  the  record,  and  that  at  Trinity  term  of 
the  same  year  such  proceedings  were  had  as  that  the  plaintiff 
was  entitled  to  his  execution  for  his  damages,  etc.;  whereupon 
the  said  H.  W.  was  committed  to  the  custody  of  the  defendant, 
who  suffered  him  to  escape.    On  the  trial  the  plaintiff  gave  in 
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eridenoe  his  original  judgment,  but  gave  no  eyidence  of  the 
Bcire/acioBy  and  his  proof  was  held  to  be  sufficient.  He  had 
proved  enough  to  maintain  his  action,  and  i?as  not  bound  to 
prove  the  proceedings  or  the  Bcire  facias^  although  he  had  set 
ihem  out  in  his  declaration.  But  there  is  a  confusion  in  th€  r 
cases  on  this  subject,  and  I  am  unable  to  lay  down  any  clear  and 
intelligible  rule  whereby  to  determine  when  a  plaintiff  is  bound 
to  prove  an  unnecessary  averment.  It  is  certain  that  some  im- 
material averments  may  be  struck  out  as  surplusage,  and  it  is 
tqually  true  that  if  there  be  a  traverse  of  an  immaterial  aver- 
ment, and  issue  be  taken  on  it,  it  must  be  proved.  But  whether 
the  general  traverse  of  the  plea  of  not  guilty  imposes  the  proof 
on  tiie  party  making  the  averment,  is  not  so  veiy  certain.  I 
would  rather  infer  from  what  is  said  in  1  Ch.  PL  229,  and 
Ooram  v.  Sweetmg^  2  Saund.  206,  that  the  issue  shall  be  made 
by  a  special  traverse.  But  we  meet  this  case  on  a  different 
ground.  Possession  is  presumptive  evidence  of  title,  not  of  any 
particular  title,  but  of  such  as  is  necessary  to  maintain  the 
action.  When,  therefore,  it  was  proved  that  the  plaintiff,  Fer- 
guson, was  in  possession,  the  law  from  this  presumes  he  was 
the  owner  of  the  land,  unless  the  contrary  be  proved.  I  think, 
therefore,  the  defendant  can  take  nothing  by  his  motion  for  a 
nonsuit. 

It  is  not  denied  that  Gibbes  had  a  prescriptive  right  of  drain- 
age through  the  canal  which  the  defendant  has  obstructed,  but 
it  is  contended  that  because  the  title  to  both  estates  was  united 
in  S.  W.  Leith  this  operated  as  an  extinguishment  of  the  ease- 
ment. It  is  true  that  uniiy  of  title  will  in  general  have  that 
effect.  But  where  the  easement  is  essential  to  the  enjoyment 
of  the  land,  and  the  estate  can  not  be  enjoyed  without  it,  the 
easement  of  necessity  is  appurtenant  to  the  estate,  and  will  pas9 
with  it  to  the  purchaser:  NichoUu  v.  Chamberlainy  Cro.  Jac.  121. 
A  man  erected  a  house  on  a  part  of  his  land,  and  built  a  con- 
duit on  another  part,  and  laid  pipes  to  conduct  the  water  to  the 
house.  He  afterwards  sold  the  house,  and  it  was  held  that  the  - 
use  of  the  conduit  was  appurtenant  to  the  house,  and  passed  by 
the  sale  to  the  purchaser.  According  to  this  case,  if  Leith, 
whilst  he  was  the  owner  of  both  tenements,  had  dug  the  canal 
for  the  purpose  of  draining  the  plaintiff's  land,  and  had  after- 
wards sold  the  land,  the  right  to  use  the  canal  would  go  with 
the  land. 

It  can  make  no  difference  that  the  canal  was  there  before 
Leith  purchased,  or  that  the  commissioner  in  equity  and  not 
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Leith  sold  the  land.  When  he  became  the  owner  of  both  ten- 
ements, it  was  competent  for  him  to  have  severed  the  easement 
from  the  tenement,  and  if  he  had  done  so,  I  suppose  the  doc- 
trine would  apply  that  an  easement  once  severed  was  extin- 
goished  forever.  But  he  used  the  canal  for  the  purposes  to 
which  it  had  been  originally  devoted,  and  in  that  condition  it 
was  sold  as  a  part  of  his  estate.  We  are  of  opinion,  therefore, 
that  the  plaintiff,  who  is  presumptively  the  legal  owner  of  the 
estate,  is  entitled  to  the  use  of  the  canal;  and  to  retain  his  ver- 
dict against  the  defendant  for  obstructing  it. 
The  motion  is  dismissed. 

O^EALL,  Wabdiaw,  Ebost,  Wubsbs,  aAd  Wbetiixb,  JJ.»  oon- 
ourred. 

Motions  dismissed. 

Actual  PoflsxssioN  or  Land  is  SumciEKT  to  MAUiTADr  Caeb  roB 
OBSTBUomro  Easbmxnt,  and  proof  of  saoh  poaiewion  is  raffident,  though 
seisin  is  alleged:  Ptaree  t.  MoClenaghan,  55  Am.  Dee.  710. 

EzTnioinsHXBNT  or  Easemsst  bt  Uiott  of  Tftlb  in  domoiant  and 
servient  estates:  See  BUger  t.  Parker^  54  Am.  Deo.  744,  and  note;  Pearte  t. 
NcClenaghan.  55  Id.  710. 


Cameron  v.  Rioh. 

rs  BiOBABMOH'S  Law,  862.] 
liOO-BooK  Kbpt  bt  Dbceasxd  Mats  is  Kot  Competent  EyiDEiroB  for 
the  master  of  a  vessel  in  an  action  against  bim  for  an  injury  to  goods 
carried  by  him,  to  proTe  the  ooourrenoe  of  storms  on  the  voyage. 

PB0TC8T  BT  MaSTEB  AMD  ORBW  OF  VESSEL  IS  InAOMISSIBLB  EtIOENGB  in 

favor  of  the  master  in  an  action  against  him  for  an  injury  to  goods  car» 

lied  by  him. 
General  Bole  as  to  Admissibilitt  of  Written  Entries  and  Declara* 

TiONS  in  evidence,  stated  per  O'Neal!,  J. 
Burden  is  on  Carrier  to  Show  Injttbt  Arose  from  Stress  of  Weather 

in  an  action  against  him  for  injury  to  goods  where  the  bill  of  lading  ex- 

oepts  "  dangers  of  the  sea." 

AonoN  for  injuries  by  sea-water  to  goods  carried  by  the  de- 
fendant, as  master  of  a  certain  vessel,  under  a  bill  of  lading 
excepting  **  dangers  of  the  sea."  To  prove  the  occurrence  of 
storms  during  the  voyage,  occasioning  the  injury,  the  defend- 
ant offered  in  evidence  the  log-book  kept  by  the  mate,  who  had 
sdnce  died,  and  also  a  protest  by  the  master,  mate,  and  crew. 
Both  were   rejected.    The  instructions  need  not  be  stated. 
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Verdict  for  the  plaintiff.  Appeal  and  motion  for  a  new  trial  by 
the  defendant:  1.  Because  of  the  rejection  of  the  log-book.  2. 
Because  of  the  rejection  of  the  protest.  3.  Because  the  evi*^ 
dence  showed  that  the  vessel  was  seaworthy  when  she  sailed, 
and  thafc  she  had  encountered  a  severe  storm  on  the  voyage,  and 
the  loss  was  therefore  attnbutable  to  dangers  of  the  sea. 
4.  Because  the  verdict  was  arbitrary  and  against  the  weight  of 
evidence. 

J.  if.  Walker  and  Hani,  for  the  motion. 

Dtikes,  contra. 

By  Court,  (XNeall,  J.  The  first  ground  supposes  that  the 
log-book  of  the  ship  Martha  was  competent  evidence.  I  do 
not  perceive  how  it  can  be  very  well  distinguished  from  the 
exclusion  of  the  protest,  which,  according  to  Cudworth  v.  The 
South  Carolina  Insurance  Co.,  4  Bich.  L.  416  {55  Am.  Deo.  692], 
is  incompetent  evidence. 

It  has,  however,  been  supposed,  that  the  log*book,  as  memo- 
randa of  daily  transactions,  may  be  likened  to  shop-keepers' 
books;  and,  in  that  respect,  might  be  evidence,  when  it  was 
shown  that  the  mate,  a  person  making  the  entries,  was  dead 
or  removed.  It  is  very  clear  that  the  rule  of  admitting  entries, 
analogous  to  shop-keepers'  books,  has  been  of  late  constantly 
narrowed.  This  would  be  an  extension  to  an  entire  new  class 
of  cases,  and  can  not  be  allowed. 

The  case  of  CNeale  v.  Walton,  1  Bich.  L.  234,  can  not  help 
the  defendant  in  this  respect.  For  that  case  does  not  make  a 
memorandum  made  by  a  witness,  at  the  time  of  a  transaction, 
evidence  of  the  facts  then  set  down:  it  only  allows  the  witness 
to  refer  to  it  to  refresh  his  memory.  So  here,  if  the  mate  had 
been  on  the  stand,  he  might  have  referred  to  the  log-book  to 
refresh  his  memory. 

The  rule  as  to  the  admissibility  of  entries  or  declarations 
made  by  third  persons  underwent  the  examination  of  the  court 
of  appeals  in  Oilchrist  v.  Martin,  Bail.  Eq.  492.  From  the  opin- 
ion which  I  delivered  in  that  case,  in  1831, 1  extract  the  follow- 
ing* page  503,  as  an  exposition  of  the  rule,  and  which  will  show 
that  the  log-book  could  not  be  received  as  an  entry  or  declara- 
tion: 

*'  From  this  view  of  the  cases,  I  come  to  the  conclusion  that, 
before  an  entiy  or  declaration  can  be  received  in  any  case,  it 
must  api>ear — 1.  To  have  been  made  without  any  intent  to 
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falsify  the  fact;  2.  In  cases  other  than  those  depending  on 
hearsay,  such  as  pedigree,  custom,  bonndaiy,  and  perhaps 
prescription,  that  it  was  made  against  the  interest  of  the  party 
in  the  subject-matter  of  the  entry  or  declaration;  and  3. 
That  the  entry  or  declaration  itself,  unless  where  it  is  made  by 
a  tenant  in  possession,  should  be  so  ancient  as  to  preclude  all 
suspicion  that  it  was  manufactured  for  the  occasion.  And  the 
oases  in  which  entries  or  declarations  are  generally  admissible, 
are — 1.  In  aid  of  or  to  repel  a  legal  presumption  from  lapse 
of  time;  2.  To  give  character  to  an  ancient  possession,  or  to 
make  out  an  ancient  title;  3.  To  corroborate  or  to  repel  a  con- 
clusion arising  from  other  testimony  as  to  a  long  past  event  or 
fact;  and  4.  To  give  character  to  an  actual  recent  possession, 
and  thereby  show  a  right  of  property  in  a  third  person." 

The  second  ground  is  disposed  of,  as  has  been  already  inti- 
mated, by  Cudworth  v.  The  South  Carolina  Insurance  Company,  4 
Bich.  L.  416  [55  Am.  Dec.  692]. 

The  third  ground  is  one  of  fact,  and  the  court  sees  no  reason 
to  suppose  that  the  verdict  was  wrong.  The  former  decision, 
Cameron  v.  Bich,  4  Strobh.  L.  168  [53  Am.  Dec.  670],  held  very 
properly  that  the  carrier  must  show  that  the  injury  which  the 
plaintiff's  goods  received  arose  from  stress  of  weather.  That 
thei'e  was  testimony  from  which  such  a  conclusion  might  have 
been  drawn  is  true;  but  it  is  equally  true,  that  there  was.equally 
as  fliuch,  if  not  more,  that  the  injury  arose  from  water  exuding 
through  the  deck,  on  which  the  salt  was  stored. 

The  motion  is  dismissed. 

Evans,  Wabdlaw,  and  Fbost,  JJ.,  concurred* 
WnrrNEB,  J.,  absent. 
Motion  dismissed. 

Mabins  Pbotest  A8  BvmsKOB:  See  Cudworth  v.  SotUh  Carolina  In$,  Co., 
55  Am.  Deo.  692,  and  cMes  collected  in  the  note  thereto. 

BuBDBN  IS  ON  Cakrixr,  avteb  Pnoor  OF  Loss  oa  Damagb  of  goodi 
which  he  has  undertaken  to  carry,  to  show  that  it  arose  from  a  cause  for 
which  he  was  not  responsible:  Cameron  v.  Bich^  53  Am.  Dec.  670,  and  noto 
collecting  prior  cases  in  this  series;  Camden  etc,  JR,  R.  Co.  v.  Baldatif,  65  Id. 
481;  Leonard  v.  Hendrickmm,  Id.  587. 
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Elliott  v.  Bhett. 

[6  BiaBABMOS*t  Law»  405.] 

GmABT  OF  CoiminjonB  aitd  Afpakknt  RABimwrs  n  Impukd  ov  Sbvib- 
AHOi  OF  HxBtTAOE  where,  tfaoagh  h*Tixig  no  legal  exiiteiioe  m  eiee- 
mentSy  they  have  in  &ct  been  need  by  the  owner  daring  the  nni^  of  the 
heritage,  or  where  they  are  neoeasary  to  the  fall  enjoyment  of  the  aevetal 
portiona  of  the  heritage. 

OftAirr  OF  Right  of  Dbainaos  is  Implhd  on  Sxtxbakob  of  Hkbttaob  by 
a  contreyance  of  part,  in  favor  of  the  part  oonveyed,  aa  against  the  reai- 
doe,  where  each  right  haa  been  oontinnooaly  exerdaed  by  the  owner  of 
the  entire  tract,  and  there  ia  no  natnral  drainage. 

Abavdokmknt  of  Sohxmx  of  CuLTiyATioif  Which  will  Distbot  Easb- 
M KIT  or  right  of  drainage  in  favor  of  one  part  of  an  entire  tract  owned 
by  a  common  owner,  aa  againat  the  reaidne,  where  the  former  part  ia 
conveyed  to  another  person,  maat  be  permanent;  an  aoddeotal  and  tern- 
porary  breaking  of  a  dam  ooostitating  part  of  a  ayatem  of  drainage  ia  not 
safiBcient 

Apfxals  must  GsirxaALLT  Dxfknd  on  Quutions  Susmittxd  to  Ooust 
Below,  and  no  new  gronnd  can  be  taken  in  the  appellate  ooart;  bat  thia 
ia  a  rale  for  the  partiea  and  coonael,  and  the  appellate  ooart  may,  in  or> 
der  to  do  jaatice,  aaaame  any  new  groand  having  an  important  bearing 
on  the  merita,  if  fall  opportanity  for  explanation  and  argament  ia  given. 

AXTIFIOIAL  BaSSMSNT  OF  DrAINAOX  CHEATED  BT  OWNEB  OF  EnTIBB  TbAOT 

in  favor  of  one  part  againat  another  ia  entitled  to  the  aame  conaideration 
aa  if  it  existed  by  natare. 

Artificial  Easement  Substituted  fob  Natubal  Bight  of  property  ia 
entitled  to  more  favorable  regard  than  one  which  ia  a  restriction  npon  a 
ntttaral  right. 

Request  to  Remoyb  Distubbanoe  of  Easement  is  Essbntial  before  bring- 
ing an  action  againat  one  who  waa  not  the  creator  of  the  distarbance. 

Plaintiff  must  Remove  Obstbuotions  to  Enjoyment  of  Easei(ent  ex- 
isting ou  his  own  land,  or  ahow  hia  readinoas  to  do  ao,  before  he  can 
maintain  an  action  againat  another  for  distarblng  sach  oaaement. 

Bight  to  Easement  mat  bb  Lost  bt  Enoboaohment,  in  many  caaea. 

Whbrb  Usubped  and  Rightful  Easement  abb  Blended  by  the  penon 
entitled  to  the  rightfal  eaaement,  he  can  not  complain  of  an  obstraction 
of  both  onleas  he  can  ahow  that  the  nanrped  eaaement  might  have  been 
obstrncted  withoat  distarbance  of  the  rightfal  one. 

Cabb  for  obsiraction  of  an  easement.  The  facts  appear  from 
the  opinion.  The  court  instructed  the  jury,  in  substance,  that 
in  a  swamp  the  own^r  of  the  upper  part  had  a  right  to  vent 
through  accustomed  channels  over  the  lower  part,  and  if  the 
natural  vents  were  obstructed  by  the  lower  proprietor,  he  must 
substitute  artificial  vents  equally  as  good,  and  that  the  upper 
proprietor  could  be  deprived  of  his  easement  of  drainage  over 
the  lands  below  only  by  express  agreement  or  adverse  user  for 
twenty  years;  that  in  the  present  case,  if  those  through  whom 
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the  plaintiff  claimed  were  acoustomed,  when  the  three  planta^ 
tions  were  united,  to  vent  through  Clark's  dam  over  the  tract 
called  Smilie,  and  sold  said  tract,  the  purchaser  thereof  took 
subject  to  the  easement;  that  if,  at  the  time  of  sale,  the  vent 
had  been  so  long  disused  as  to  afford  presumption  of  an  aban* 
donment,  the  easement  was  extinguished;  that  if  the  former 
owners  for  more  than  twenty  years  had  used  Clark's  dam  to 
back  the  water  from  the  tract  called  Smilie  at  the  time  of 
sale,  the  purchaser  of  that  tract  took  free  of  the  easement;  that 
disuse  alone  without  adverse  possession  would  not  extinguish 
such  an  easement,  whether  the  land  was  cleared  or  uncleared; 
otherwise  if  the  disuse  were  attended  by  circumstances  show- 
ing an  abandonment.  Verdict  for  the  defendant.  Appeal  and 
motion  for  a  new  trial  by  the  plaintiff,  on  the  following  grounds: 
1.  Because  the  evidence  showed  that  the  privilege  of  draining 
over  the  defendant's  land,  the  Smilie  tract,  was  annexed  to 
the  plaintiff's  land,  the  Middle  Place,  at  the  time  of  the  sale 
of  the  Smilie  tract,  and  had  never  been  permanently  ob- 
structed or  abandoned.  2.  Because  mere  non-user  of  an  ease- 
ment, even  for  twenty  years,  will  not  raise  a  presumption  of 
abandonment.  3.  Because  neglect  to  use  the  canals  above  and 
below  Clark's  dam  during  the  unity  of  ownership  was  no  evi- 
dence of  ownership,  and  because  it  appeared  that  at  the  time  of 
the  sale  of  the  Smilie  tract,  and  until  1835,  the  water  flowed 
and  continued  to  flow  through  Clark's  dam  over  said  tract  from 
Middle  Place.  4.  That  the  right  to  vent  through  the  Mid- 
dle Place  canab  into  the  Smilie  tract  was  a  subsisting  privi- 
lege, and  had  not  been  extinguished  by  the  assertion  of  any 
adverse  right  a  sufficient  time  before  action  brought.  5.  Be- 
cause his  honor  should  have  charged  that  if  they  believed  that 
the  vent  for  the  waters  in  the  land  below  Clark's  dam  was  over 
the  defendant's  land,  they  should  find  for  the  plaintiff  as  to  the 
obstructions  erected  and  continued  before  and  after  the  plaint- 
iff's request  and  the  order  of  the  freeholders  to  remove  them. 
6.  Because  the  verdict  was  against  law. 

TrevUley  for  the  appellant. 

BheU  and  ffayne,  contra. 

By  Court,  Wardiaw,  J.  A  few  prominent  facts,  gathered 
from  the  report  and  admissions  made  at  the  bar,  will  present 
the  case  which  is  to  be  decided. 

The  swamp  upon  which  the  plantations  of  plaintiff  and  de- 
fendant are  situated  had,  by  nature,  no  drainage  sufficient  for 
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enltiTation.  Its  surplus  waters  were  slowlj  discharged  toward 
the  north-westy  by  sluggish  currents  on  either  side  of  Mickie 
island,  into  Deer  creek,  and  thence  into  Ashepoo  riyer.  The 
general  surface  was  so  nearly  lerel  that  canals  and  ditches,  dug 
below  the  surface,  so  as  to  collect  and  cany  off  the  waters,  might 
without  much  difficulty  be  so  graded  as  to  run  in  any  desired 
course  if  a  sufficient  outlet  for  them  into  the  creek  or  ri-ver  could 
be  had. 

In  1767,  the  date  of  the  oldest  plat  that  was  produced  on  the 
trial,  the  three  plantations  (viz.,  the  Bluff  and  Middle  Place, 
now  belonging  to  the  plaintiff,  and  Smilie,  now  belonging  to 
the  defendant)  belonged  to  one  person,  and  were  all,  in  part  or 
in  whole,  cleured,  ditched,  banked,  and  cultivated  in  rice.  The 
waters  of  the  Bluff  (which,  of  the  three,  was  southernmost  and 
highest  up  the  swamp)  were  by  Boone's  causeway  (which  is  sit- 
uated on  the  line  across  the  swamp  between  the  Bluff  and  Middle 
Place)  obstmcted  in  their  natural  flow  over  Middle  Place  and 
turned  into  Boone's  canal,  which  ran  near  the  western  edge  of 
the  swamp,  through  Middle  Place,  and  west  of  Mickie  island  to 
Deer  creek.  The  waters  of  Middle  Place  were  dammed  back 
from  Smilie  by  Clark's  dam  (which  extended  from  Mickie  island 
on  the  west  across  the  western  branch  of  the  swamp  to  the  high 
land  on  the  east),  and  were  turned  by  ditches  or  a  canal  into 
Boone's  canal.  The  natural  flow  of  the  waters  north  of  Clark's 
dam  (round  the  east  and  north  of  Mickie  island  to  Deer  creek) 
was  obstructed  byToomer's  bank,  which  had  been  raised  on  the 
adjoining  land  of  Fishbume  or  Ladson,  and  an  artificial  chan- 
nel, cut  partly  through  land  higher  than  any  of  the  swamp,  af- 
forded a  Tent  for  these  waters  into  Ashepoo,  in  a  north-eastern 
direction,  so  that  they  were  discharged  tax  below  the  mouth  of 
Deer  creek.  Clark's  dam  was  a  short  distance  south  of  the  line 
that  divided  the  Smilie  tract  and  the  Middle  Place  tract;  and 
some  acres  of  swamp,  which  originally  belonged  to  the  latter 
tract  (spoken  of  as  seven  or  fifteen  acres)  were  by  the  dam  sep- 
arated from  Middle  Place  and  connected  with  Smilie;  and  these 
few  acres,  as  well  as  all  of  Smilie,  depended  for  drainage  upon 
the  artificial  channel  which  ran  near  the  eastern  edge  of  the 
swamp  up  to  Clark's  dam,  but  not  through  it. 

In  this  condition  the  three  plantations  seem  to  have  been  cul- 
tivated by  successive  owners  of  the  whole,  from  1767  until  a 
period  shortly  before  1832. 

In  1830  the  cultivation  of  some  of  the  lands  was  neglected, 
an  accidental  break  in  Clark's  dam,  which  had  taken  place  after 
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1826,  was  left  unxepaited,  and  the  waters  from  Middle  Place 
flowed  into  Smilie.  In  1832  the  Smilie  tract,  according  to  its 
original  lines,  was  sold  to  Oeorge  P.  Elliott,  by  persons  who 
retained  the  other  two  tracts,  until  thej  sold  them  to  the  plaint- 
iff in  1847  and  1849.  The  same  year  Oeorge  P.  Elliott  pur- 
chased, he  made  a  dam  to  obstruct  the  flow  of  the  waters,  which 
came  through  the  break  in  Clark's  dam;  and  he  continued  to 
make  improvements  and  obstructions,  until  in  1836  he  had 
made  three  dams  across  the  swamp  on  his  own  land,  and  had 
repaired  Clark's  dam  on  the  land  above,  and  had  filled  up  tne 
artificial  channel  between  his  line  and  Clark's  dam.  In  1849 
the  defendant  was  the  owner  of  Smilie  by  purchase  from  Oeorge 
P.  Elliott's  vendee,  and  was  continuing  the  obstructions  on  his 
ara  land,  and  using  the  artificial  channel  before  mentioned, 
which  is  now  called  the  Smilie  canal;  the  plaintiff,  insisting 
upon  his  right  to  discharge  the  waters  of  Middle  Place  through 
Clark's  dam  into  the  Smilie  canal,  or  upon  the  Smilie  tract,  pro- 
cured the  defendant's  bank  to  be  cut  by  a  magistrate  and  free- 
holders, and  brought  this  action  to  recover  damages  for  the 
obstruction. 

If  no  break  had  ever  occurred  in  Clark's  dam,  there  would 
have  been  no  circumstance  which  could  have  suggested  a  differ- 
ent rule,  for  the  rights  of  the  jNurties,  from  the  disposition  oi 
arrangements  which  had  been  made  for  the  use  of  the  planta- 
tions by  the  proprietors,  who  owned  them  all.  Apart  from  all 
consideration  of  time,  there  is  implied,  upon  the  severance  of  a 
heritage,  a  grant  of  all  those  continuous  and  apparent  easements 
which  have  in  fact  been  used  by  the  owner  during  the  unity, 
though  they  have  had  no  legal  existence  as  easements,  as  w^ 
as  of  all  those  necessary  easements  without  which  the  enjoyment 
of  the  several  portions  could  not  be  fully  had:  Oale  &  What, 
on  Easem.  49. 

To  no  subject  is  this  doctrine  more  applicable  than  to  the 
rice  plantations  on  our  inland  swamps,  in  which  the  natural 
flow  of  water  must  be  aided  and  controlled  by  artificial  con- 
trivances, and  these  may  be  infinitely  diversified  according  to 
the  judgment  and  abiliiy  of  the  owner.  Those  benefits  or 
inconveniences  which,  according  to  the  scheme  of  culture  that 
was  adopted  by  the  owner  of  a  whole  body  of  land,  were  en- 
joyed or  suffered  by  a  parcel  thereof  that  he  has  sold,  provided 
they  are  of  unintermitting  character  and  are  shown  by  external 
works,  pass  with  the  parcel  as  necessary  incidents  of  the  land. 
They  ore  like  the  natural  easements  of  running  water  and  sup- 
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portmg  BoiL  Indeed,  on  a  rice  plantation,  the  ditches  and 
banks  are  real  substitutes  for  the  insufficient  arrangements  of 
nature,  the  marks  of  which  are  often  entirely  obliterated. 

If  Clark's  dam  had  been  in  repair  when  G^rge  P.  Elliott 
bought  Smilie,  there  could  then  be  no  doubt  that  he  and  those 
who  deriye  title  from  him  might  not  only,  by  banks  and  dams, 
resist  the  discharge  upon  Smilie  of  the  waters  from  Middle 
Place,  which  had  been  long  dammed  back  by  Clark's  dam  and 
turned  into  another  channel,  but  might  insist  that  Clark's  dam 
should  be  in  all  respects  regarded  as  a  natural  bank,  which  the 
owner  of  Middle  Place  could  not  rightfully  cut  or  alter  to  their 
damage. 

But  Clark's  dam  was  broken  when  George  P.  Elliott  pur* 
chased — ^the  water  might  then  be  seen  to  descend  through  it 
from  Middle  Place  to  Smilie  according  to  the  law  of  nature; 
and  was  not  Smilie,  when  bought,  subject  to  the  natural  ease- 
ment which  this  law  imposed  ?  This  depends  upon  the  manifesta- 
tions of  the  will  of  the  owner  of  the  two  tenements.  The 
arrangements  which  he  had  made  he  could  change  at  pleasure; 
and  if  he  had,  before  the  sale  of  Smilie,  shown  that  his  scheme 
was  changed,  and  that  he  no  longer  intended  Clark's  dam  to 
remain  as  an  obstruction  to  the  natural  flow  of  the  waters,  then 
his  last  disposition  furnished  the  rule  according  to  which  the 
purchaser  should  take  Smilie,  burdened  or  benefited  by  the 
qualities  which  were  attached  to  it.  But  a  change  which  is  to 
impress  lasting  qualities  on  an  estate  must  be  permanent  and 
not  temporary.  There  must  be  an  abandonment  of  the  old 
scheme,  and  either  the  adoption  of  a  new  one  or  an  acquies- 
cence in  the  natural  order  of  things  that  may  follow  the  aban- 
donment: LuUrel'8  Case,  4  Co.  86.  Upon  this  point,  the 
verdict  of  the  juiy,  under  the  instructions  which  were  giyen, 
shows  conclusiyely  that  there  was  no  abandonment  of  the 
scheme  of  culture  which  had  been  long  persisted  in,  but  only 
an  accidental  and  temporary  derangement  of  it,  no  more  indi- 
cating a  change  of  purpose  than  any  decay  of  materials  or  oc- 
casional disuse  of  an  improvement  would  do.  To  this  conclusion 
the  conduct  of  Oeorge  P.  Elliott,  in  repairing  Clark's  dam,  the 
acquiescence  of  those  under  whom  the  phuntiff  claims  from 
1835  till  1849,  in  obstructions  of  the  right  now  urged  to  dis- 
charge through  Clark's  dam,  and  the  evidence  of  the  insuffi- 
ciency of  the  Smilie  canal,  even  in  its  present  improved 
condition,  to  discharge  more  than  the  waters  of  Smilie,  all 
plainly  conduce:  and  besides  the  mere  fact  that  there  was  a 
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break  in  Clark's  dam  when  George  P.  Elliott  ptircliased,  we  see 
nothing  in  the  evidence  to  favor  the  view  of  the  plaintiff. 

What  we  have  said  decides  the  case  which  the  plaintiff  pre- 
sented on  the  circuit,  where,  throughout  the  trial,  he  urged  his 
right  to  drain  Middle  Place,  through  Clark's  dam,  into  and 
npon  Smilie.  He  now,  under  his  fifth  ground  of  appeal,  pre- 
sents a  new  case  to  this  court,  claiming  a  narrower  right,  if  the 
other  should  be  denied  to  him.  It  is  this:  He  has,  as  before 
mentioned,  a  few  acres  below  Clark's  dam,  between  it  and  the 
Smilie  boundary  line.  These,  by  the  scheme  of  culture  adopted 
by  the  owners  of  the  two  tenements,  were  connected  with 
Smilie,  and,  like  it,  drained  through  the  artificial  channel  now 
called  the  Smilie  canal:  the  defendant  has  continued  obstruc- 
tion which  Oeorge  P.  Elliott,  between  1832  and  1835,  made  to 
this  drainage;  and  for  this,  it  is  said,  the  plaintiff  should  re- 
cover, even  if  he  has  not  a  right  to  drain  through  Clark's  dam. 

The  first  count  of  the  declaration  complains  of  defendant's 
having  obstructed  the  natural  course  of  the  waters  from  plaint- 
iff's low  ground  through  defendant's  land  to  tide-water:  under 
this  the  plaintiff's  new  case  could  not  he  made,  for  the  natural 
course  had  been  obotructed  and  was  sui>erseded  by  an  artificial 
channel,  at  the  time  the  heritage  was  severed,  long  before  and 
ever  since. 

The  third  count  is  also  inapplicable;  for  it  complains  of  the 
defendant's  neglecting  to  repair  the  artificial  channel,  as  he  was 
bound  to  do,  and  there  is  no  evidence  that  the  defendant  was 
bound  to  repair  the  channel  upon  plaintiff's  land,  nor  that  the 
channel  upon  defendant's  own  land  has  been  out  of  repair. 

The  second  count  complains  that  defendant  has  continued 
banks  which  had  been  wrongfully  erected,  and  thereby  has  ob- 
structed the  plaintiff's  right  to  drain  the  water  from  his  land 
into  a  channel  leading  over  the  land  of  the  defendant.  This 
might  serve  either  for  the  larger  right  to  drain  the  waters  above 
Clark's  dam  into  the  channel,  or  for  the  smaller  right  which  the 
new  case  presents:  and  it  is  said  for  the  plaintiff  that  this  smaller 
right  is  shown  by  the  evidence,  and  should  be  now  sustained  by 
the  court,  although  it  was  not  urged  on  the  trial  below. 

The  general  rule  is,  that  appeals  must  depend  upon  the  ques- 
tion or  point  submitted  to  the  court  below,  and  that  no  new 
ground  shall  be  taken  in  the  court  of  appeals:  Fcrd  v.  Travis^ 
2  Brev.  299.  This  is,  however,  a  rule  for  parties  and  their 
counsel,  not  for  the  court.  It  is  competent  for  the  court  to  do 
justice  by  assuming  any  ground  which  it  peroeives  to  have  an 
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important  bearing  on  the  merits  of  the  case,  taking  care  only 
that  there  shall  be  full  opportonity  afforded  for  explanation  and 
argument:  MUchell  t.  Anderson,  1  Hill  (S.  0.),  69  [26  Am.  Dec 
158].  When  a  case  has  been  heard  below  and  decided  correctly 
according  to  the  evidence  that  was  there  adduced,  this  court 
will  not  listen  to  an  application  for  new  trial  on  the  suggestion 
that  a  ground  not  befor^  taken  may,  if  another  opportunity  be 
afforded,  be  sustained  by  evidence  which  was  not  offered  before, 
although  it  might  have  been;  but,  in  its  discretion,  this  court 
may  supply  the  inadvertent  omissions  of  either  judge  or  counsel, 
by  deducing  any  result  which  will  follow  from  a  just  applica- 
tion of  the  law  to  the  evidence  that  was  before  the  jury.  If  we 
could  th^n  see  clearly  that  the  plaintiff's  new  case  ought  to  have 
come  to  a  result  different  from  that  which  was  attained  on  the 
trial  that  involved  it,  a  rehearing  would  be  awarded. 

The  objection  to  the  new  case  most  urged  by  the  defendant 
is,  that  (even  if  the  right  to  drain  through  the  Smilie  canal  the 
few  acres  of  the  Middle  Place  tract  which  lie  below  Clark's  dam 
was  established  by  the  disposition  of  the  owners  of  the  two  ten- 
ements) that  right  has  been  extinguished  by  the  acquiescence  of 
the  owners  of  Middle  Place  in  the  obstructions  which  were 
made  by  George  P.  Elliott.  It  is  said  that  these  obstructions 
were  permitted,  and  were  incompatible  with  the  continuance  of 
the  easement  now  claimed;  that  they  amounted  to  such  an 
alteration  in  the  disposition  of  the  dominant  tenement  as  made 
it  no  longer  capable  of  the  perception  of  this  easement,  and 
that  thus  they  established  a  new  disposition  which  did  not  em- 
brace the  easement:  Liggins  v.  Inge,  7  Bing.  682;  Ghde  &  What 
on  Easem.  354. 

Upon  this  point  it  must  be  remarked  that  the  natural  condi- 
tion of  the  few  acres  in  question  is  not  made  dear  by  the  evi- 
dence. They  may  have  been  higher  than  the  Smilie  Place,  so 
that  water  from  them  naturally  flowed  over  the  Smilie  Place, 
and  would  naturally  flow  into  the  Smilie  canal;  or  they  may  (as 
is  represented  in  Bacot's  plat)  have  been  in  a  basin  lower  than 
the  lands  above  or  below,  so  that  by  nature  water  was  ponded 
on  them,  and  only  the  surplus  after  great  rains  would  now  run 
toward  the  north.  The  ditches  which  once  went  from  them  to 
the  Smilie  canal  may  or  may  not  have  drained  them. 

The  natural  easement,  if  any  existed,  was  once  superseded  by 
the  disposition  of  the  owner  of  the  two  tenements:  the  artificial 
easement  which  he  created,  whatever  may  have  been  its  extent, 
existed  at  the  time  of  the  sale  to  Oeorge  P.  Elliott,  and  is  in  no 
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respect  entitled  to  less  consideration  than  if  it  existed  by  natnre. 
A  right  to  obstruct  it,  so  far  as  practicable,  might  have  been 
granted;  but  substituted  as  it  was,  for  the  natural  right  of 
property,  it  is  entitled  to  more  favorable  regard  than  are  those 
easements  which  are  restrictions  upon  natural  rights.  It  is 
clear  that  no  mere  non-user,  independent  of  all  change  of  dis- 
position and  of  all  obstruction,  would  have  destroyed  it,  or 
could  have  done  so,  without  substituting  something  else  equally 
or  more  inconvenient  to  the  defendant,  which  must  naturally 
have  followed  from  the  necessity  of  some  outlet  for  the  water 
between  Clark's  dam  and  Smilie.  Strong  circumstances  only 
could  show  an  intention  permanently  to  abandon  it:  and  it  is 
unnecessary  for  us  to  consider  whether  such  intention  should 
be  inferred  from  anything  short  of  that  length  of  adverse  en- 
joyment in  obstruction  of  it,  which  would  raise  the  presump- 
tion of  a  grant  of  an  easement,  or  of  a  right  to  obstruct  a 
natural  incident  of  property.  The  acts  of  George  P.  Elliott, 
particularly  his  filling  up  the  ditches  between  his  land  and 
Clark's  dam,  were  in  themselves  very  strong;  but  we  can  not 
venture  to  say  that  there  was  such  evidence  of  the  consent  of 
the  persons,  under  whom  the  plaintiff  claims,  to  these  acts,  that 
from  them,  unconfirmed  by  twenty  years'  continuance,  the  jury 
must  have  found  that  the  easement  claimed  by  the  plaintiff  in 
his  new  case  has  been  extinguished. 

There  are,  however,  other  objections  to  the  plaintiff's  new 
case,  which  require  no  deductions  from  the  evidence  that  the 
jury  have  not  drawn. 

Where  a  defendant  was  not  the  original  creator  of  the  dis- 
turbance of  an  easement,  an  action  will  not  lie  against  him  until 
he  has  been  requested  to  remove  the  cause  of  the  disturbance 
which  is  on  his  land:  Penruddock^s  Caae^  5  Co.  101;  Brent  v. 
Haddon,  Cro.  Jac.  555;  and  where  obstructions  to  the  plaintiff's 
enjoyment  of  an  easement  exist  upon  his  own  land,  and  without 
the  removal  of  these,  nothing  that  the  defendant  could  be  law- 
fully required  to  do  would  restore  the  enjoyment,  the  plaintiff 
must  remove  these  obstructions,  or  show  his  readiness  to  do  so, 
before  he  can  require  the  defendant  to  do  what  would  be  of  it- 
self insufficient.  In  this  case,  the  evidence  shows  that  on  the 
eastern  edge  of  the  plaintiff's  low  ground,  below  Clark's  dam, 
the  Smilie  canal  was,  before  1832,  continued  up  to  Clark's  dam, 
and  that  a  diagonal  ditch  ran  from  a  point  on  the  Smilie  canal, 
which  point  is  near  to  the  boundary  line  between  the  two  tracts 
(Middle  Place  and  Smilie),  through  this  low  ground  up  to  the 
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weKtem  end  of  Clark's  dam.  At  the  junction  of  this  ditch  with 
the  canal,  a  trunk  was  placed.  George  P.  Elliott  went  upon 
the  land,  now  owned  by  plaintiff,  and  removed  the  trunk,  and 
filled  up  both  ditch  and  canal  above  the  boundary  line.  To 
drain  in  this  ditch  and  canal,  according  to  the  condition  they 
were  in  when  the  possession  of  both  tenements  was  in  one  owner, 
is  the  right  of  the  plaintiff,  if  he  has  any  right  to  drain  through 
defendant's  land.  No  obligation  is  shown  to  have  devolved  upon 
defendant  to  remove  the  obstructions  which  were  upon  plaintiff's 
land.  The  plaintiff  has,  by  nothing  that  he  has  done,  evinced 
his  desire  to  drain  his  few  acres  below  Clark's  dam,  according 
to  the  former  scheme  of  culture;  but  he  caused  the  defendant's 
bank  to  be  cut  at  a  point  west  of  the  point  where  the  canal,  as 
it  formerly  was,  would  have  cut  this  bank,  thus  showing  an  in- 
tention to  drain  according  to  some  imagined  natural  right,  and 
not  according  to  the  arrangement  which  had  been  made  for  the 
two  tenements;  and  above  all,  he  cut  the  bank  when  the  vent 
through  Clark's  dam  was  open,  thus  evincing  an  intention  to 
drain,  not  his  few  acres  below  the  dam  only,  but  the  whole  of 
his  Middle  Place.  He  thus  added  to  an  easement  which  he  may 
have  been  entitled  to  a  larger  easement  which  the  decision  made 
on  the  circuit  and  hereinbefore  approved  by  us,  shows  he  had 
no  right  to.  In  many  cases,  the  right  to  an  easement  is  lost  by 
encroachment:  GarriU  v.  Sharp,  3  Ad.  &  El.  325;  S.  C,  4 
Nev.  &  M.  834. 

Without,  however,  deciding  anything  on  that  head,  we  can 
see  that  the  obstructions  continued  by  the  defendant  were 
necessary  to  guard  him  against  the  larger  right  which  the 
plaintiff  had  undertaken  to  establish,  and  that  the  plaintiff  has 
no  right  to  complain  of  these  obstructions  as  disturbances  of  a 
rightful  easement,  unless  he  can  show  that  the  usurped  ease- 
ment could  have  been  obstructed  without  disturbance  of  the 
rightful  one.  He  so  blended  the  two  in  his  attempt  to  enjoy 
them  that  the  defendant  could  not  separate,  and  might  law- 
fully obstruct  both,  at  any  rate  until  the  excess  over  the  right 
was  corrected:  Gale  &  What,  on  Easem.  374.  It  thus  appear 
that  if  the  plaintiff  had  on  circuit  admitted  what  we  find  to 
have  been  correctly  decided,  that  he  had  no  right  to  drain 
through  Clark's  dam,  and  had  there  presented  only  the  new 
case  which  he  has  here  submitted,  he  ought,  under  the  evidence 
which  was  adduced,  to  have  been  nonsuited. 

The  motion  is  therefore  dismissed. 

O'Neall,  Evans,  Fbost,  and  Whitneb,  JJ.,  ooncmred. 
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Withers,  J.  I  concur  in  this  opinion:  but  desire  to  observe 
that  I  would  favor  a  new  trial  to  the  plaintiff,  that  he  might 
litigate  singly  his  "new  case"  (as  it  is  termed),  if  I  supposed 
that  the  record  in  this  cause,  the  verdict,  and  this  decision 
would  operate  to  estop  him  from  testing  (if  he  should  so  desire) 
a  right  to  drain,  by  natural  flow  or  through  artificial  substitute 
(as  the  case  may  be),  over  the  defendant's  premises,  so  much 
of  the  plaintiff's  Middle  Place  as  is  situate  below  Clark's  dam. 

Motion  dismissed. 

Ck>NTnTUANC£  OF  EASEUEITrS  OK  SeV£BAKCB  OF  HeBITAOS,  AS   BETWEEN 

Pabts  thebeof. — ^It  is,  of  course,  impossible  for  one  to  have  an  easement 
proper  in  his  own  land,  inasmuch  as  his  ownership  swallows  all  inferior 
rights.  But  it  is  clear  that  the  owner  of  an  entire  estate,  or  of  two  or  more 
adjoining  tenements,  may  impress  upon  one  part  of  the  estate,  or  upon  one 
or  more  of  the  tenements,  an  apparent  servitude  in  favor  of  the  other  parts 
or  tenements,  which  partakes  of  all  the  qualities  of  a  true  easement,  except 
that  so  long  as  the  unity  of  ownership  continues,  it  is,  so  to  speak,  a  mere 
easement  at  will,  terminable  at  the  pleasure  of  the  owner.  The  question 
proposed  for  discussion  in  this  note  is,  as  to  whether  or  not  such  ^^uctsi  ease- 
ments remain  and  ripen  into  real  easements,  upon  severance  of  the  ownership 
by  conveyance  of  the  dominant  or  servient  parts  or  tenements.  This  ques- 
tion depends  for  solution  somewhat  upon  the  nature  of  the  apparent  ease- 
ment, and  also,  perhaps,  upon  the  further  question,  whether  or  not  it  is  the 
dominant  or  servient  part  or  tenement  that  is  alienated. 

Implied  Gbant  of  Appabekt  and  Continuous  Easements  on  Convet- 
INO  Pabt  of  Hebitaob. — Upon  a  conveyance  of  part  of  an  entire  estate,  or 
of  one  of  two  adjacent  tenements,  all  apparent  and  continuous  privileges  or 
qtLosi  easements  over  the  remaining  lands  of  the  grantor,  annexed  to  the  part 
granted  during  the  unity  of  ownership  for  the  beneficial  and  comfortable  en- 
joyment thereof,  and  in  actual  use  by  the  grantor,  or  with  his  consent  at  the 
time  of  the  grant,  will  pass  by  implication,  without  the  word  "appurte- 
nances," or  the  like,  in  the  conveyance:  Washb.  on  Easem.  43,  44;  Gale  on 
Easem.,  4th  ed.,  85;  Goddard*s  Law  of  Easem.,  Bennett's  ed.,  119,  122; 
Nicholas  V.  Chamberlaxn,  Cro.  Jac.  121;  Barnes  v.  Loach,  L.  R.,  4  Q.  B.  Div., 
494;  S.  C,  48  L.  J.  Q.  B.  Div.  756;  Cave  v.  Crc^,  S3  Cal.  135;  S.  C,  6  Rep. 
423;  TJiompson  v.  Mi7ier,  30  Iowa,  386;  Henry  v.  Koch,  80  Ky.  391;  S.  C,  44 
Am.  Rep.  484;  S.  C,  15  Rep.  268;  FeUers  v.  Humphreys,  18  N.  J.  Eq.  260; 
S.  C.  affirmed,  19  Id.  471;  Denton  v.  LeddeU,  23  Id.  64;  Lampman  v.  MUks, 
21  N.  Y.  505;  Parsons  v.  JoJmson,  68  Id.  62;  S.  C,  23  Am.  Rep.  149;  Sim- 
mons v.  Cloonan,  81  N.  Y.  557;  Kenyon  v.  Nichols,  1  R.  I.  411;  certainly  so, 
where  such  privileges  or  quasi  easements  are 'necessary  for  the  reasonable  and 
convenient  enjoyment  of  the  granted  premises:  Gale  on  Easem.,  4th  ed.,  85; 
NichoUu  V.  Chamberlain,  Cro.  Jac.  121 ;  Stoiy  v.  Odin,  7  Am.  Dec.  50,  note; 
Morrison  v.  King^  62  111.  30;  Mitchdl  v.  Seipel,  53  Md.  251;  S.  C,  36  Am. 
Rep.  404,  and  note;  Lanier  v.  Booth,  50  Miss.  410;  Brakely  v.  Sharp,  0  N.  J. 
Eq.  9;  S.  C,  10  Id.  206;  Ki^er  v.  Imhoff,  26  Pa.  St.  438;  PhiUips  v.  PhiUipa, 
48  Id.  178;  Coolidge  v.  Hager,  43  Vt.  9;  DiUman  v.  Hoffman,  38  Wis.  559. 
But  the  point  as  to  whether  or  not  such  privileges  must  be  necessary  to  the 
enjoyment  of  the  grant,  in  order  to  pass,  will  be  further  diaonased  in  a  anb* 
•eqnent  aeotion  of  this  note. 
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A  leading  Amtrioan  cMe  on  thli  subject  of  implitd  gnnts  of  eaMmeote  on 
eonreywaoB  of  part  of  an  estate  or  of  one  of  two  adjacent  tenements  Is 
Lampman  t.  Miikt^  21  N.  T.  505,  in  which  Selden,  J.,  thus  states  the  doc- 
trine: <<The  rale  of  the  common  law  on  this  subject  is  well  settled.  The 
principle  is  that  where  the  owner  of  two  tenements  sdls  one  of  them,  or  the 
owner  of  an  entire  estate  sells  a  portion,  the  purchaser  takes  the  tenement 
or  portion  sold,  with  all  the  benefits  and  burdens  which  appear  at  the  time  c€ 
the  sale  to  belong  to  it  as  between  it  and  the  property  which  the  vendor  re- 
tains. This  is  one  of  the  recognized  modes  by  which  an  easement  or  servi- 
tude is  created.  No  easement  exists  so  long  as  there  is  a  unity  of  ownership, 
because  the  owner  of  the  whole  may,  at  any  time,  rearrange  the  qualities  of 
the  several  parts.  But  the  moment  a  severance  occurs  by  the  sale  of  a  part, 
the  right  of  the  owner  to  redistribute  the  properties  of  the  respective  por^ 
tions  ceases,  and  easements  or  servitudes  are  created  corresponding  to  the 
benefits  and  burdens  mutually  existing  at  the  time  of  the  sale." 

This  mode  of  creating  easements  between  two  tenements  by  a  common 
owner  of  both  making  the  enjoyment  of  one  dependent  in  some  measure  upon 
some  service  or  burden  imposed  upon  the  other,  and  then  conveying  the  for- 
mer tenement,  is  strictly  analogous  to  the  deatincUion  d*  pirt  de  famUU 
of  the  French  law,  whereby  an  owner  of  several  heritages  may  so  arrange  or 
dispose  them  that  one  will  receive  a  benefit  from  another  which  will  ripen 
into  a  servitude  on  severance:  Washb.  on  Easem.  16;  Gale  on  Basem.,  4th 
ed.,  86.  In  the  Louisiana  revised  civil  code,  sec  760,  it  is  expressly  pro- 
vided, in  accordance  with  the  doctrine  of  the  French  law  on  this  subject, 
that  "  if  the  owner  of  two  estates  between  which  there  exists  an  apparent 
sign  of  servitude  sell  one  of  those  estates,  and  if  the  deed  of  sale  be  silent 
respecting  the  servitude,  the  same  shall  continue  to  exiit  actively  or  passively 
in  favor  of  or  upon  the  estate  which  has  been  sold.** 

The  reason  upon  which  this  doctrine  of  an  implied  grant  of  apparent  and 
continuous  easements  on  conveyance  of  one  of  two  tenements  or  parts  of  an 
estate  is  said  to  be  found  in  the  maxim  that  when  a  thing  is  granted  every- 
thing necessary  to  the  enjoyment  thereof,  which  is  in  the  grantor's  gift,  is 
also  presumed  to  be  granted:  Hford'B  CoBCt  11  Bep.  52;  Ponsfrtt  v.  Hicrqft^ 
1  Saund.  321;  and  in  the  kindred  maxim  that  '*no  man  can  derogate  from 
his  own  grant:"  Woshb.  on  Easem.  31;  Gale  on  Easem.,  4th  ed.,  87.  This 
latter  maxim  is  merely  the  formulation  of  a  principle  of  the  law  of  estoppeL 
Certain  it  is  that  where  the  owner  of  two  tenements  or  parts  of  an  estate  so 
arranges  them  with  respect  to  each  other  in  mode  of  cultivation  or  improve- 
ment, or  the  like,  that  one  visibly  and  continuously  receives  from  the  other 
some  benefit  or  service,  which  would  constitute  a  valid  easement  if  they  were 
seiMumtely  owned,  and  which  is  apparently  intended  to  be  permanently  an- 
nexed to  the  former  tenement,  he  ought,  on  conveyance  of  that  tenement,  to 
be  deemed  estopped  to  deny  that  such  service  or  benefit  passes  by  the  grant 
as  an  easement  appurtenant.  It  would  perhaps  be  difficult,  however,  to  ex- 
plain some  of  the  adjudications  on  this  subject  by  reference  to  the  principles 
of  estoppeL 

Easement  uxjst  be  Apparent  and  Continuous  to  Pass  bt  Impuoation 
on  conveyance  of  part  of  an  entire  heritage,  or  of  one  of  two  adjacent  tene- 
ments, except  where  it  is  an  easement  of  strict  necessity:  Olave  v.  Hardrng^ 
27  L.  J.  Ex.  286;  Poldm  v.  Bastard,  8  L.  T.,  N.  S.,  635;  S.  C.,4  Best  A  S. 
268;  S.  C.  affirmed,  13  L.  T.,  N.  S.,  441;  S.  C,  7  Best  A  S.  130;  a  C!,  L.  K., 
1  Q.  B.,  166;  Svffidd  v.  Brown,  9  L.  T.,  N.  S.,  627;  S.  C,  10  Jur.,  N.  Sw,  111; 
S.  a,3d  L.  J.  Oh.  249;  S.  C,  4  De  O.  J.  &  a  185;  S.  C,  12  Week.  Bep.  856; 
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Pytr  ▼.  CarUr^  1  Harkt  ft  K.  016;  S.  C,  26  L.  J.  Ex.  268;  Denkm  v.  Ltd^ 
(UU^  23  N.  J.  £q.  64;  Laimpnum  ▼.  i/O^s,  21  N.  T.  505;  BtUterwwrth  v.  Craiuh 
fcrd^  46  Id.  349;  S.  C,  7  Am.  Bep.  352;  Ki^er  v.  /fiiA(Uf,  26  Pa.  St.  438; 
Francie't  Appeal^  06  Id.  200;  Evam  y.  Dana,  7  B.  I.  306;  Providence  Tool 
Co,  V.  Corliss  Steam  Engine  Co,y  0  Id.  571.  In  the  case  laat  cited.  Bray  ton, 
C*  J.,  said:  "  The  rale  reqnirea  that  the  easement,  to  pass  as  sach  by  implied 
grant,  most  be  continuous  and  apparent.  It  most  be  attended  with  some 
alteration  of  the  tenements,  which  in  its  natnre  is  obvioos  and  permanent, 
sometimes  expressed  in  other  words;  that  the  easement  mnst  be  apparent, 
the  alteration  roust  be  such  as  may  be  seen  on  inspection  to  be  adapted  to 
the  use  of  the  estate  to  which  it  is  annexed,  and  to  be  intended  for  its  use. 
It  must  be  oontinuous:  this  is  the  term  used.  This  is  explained  in  the  books 
to  mean  an  easement  to  the  enjoyment  of  which  no  act  of  the  party  is  neces- 
sary, and  the  instance  given  of  such  is  a  spout  which  is  attached  casting  the 
water,  whenever  it  falls  upon  the  adjoining  estate  without  any  act  done,  and 
existing  independent  of  any  act  of  user.  So  of  a  watercourse,  whether 
natural  or  artificial;  water  pipes  to  bring  water  upon  or  carry  it  off  the 
premises.'*  In  BvUerworth  v.  Crau^ford,  46  N.  Y.  349;  S.  C,  7  Am.  Bep. 
352,  it  is  said  that  the  doctrine  is  "confined  to  cases.where  an  apparent  sign 
of  servitude  exists  on  the  part  of  one  of  them  [the  tenements]  in  favor  of  the 
other;  or,  as  expressed  in  some  of  the  authorities,  where  the  marks  of  the 
bm*den  are  open  and  visible.*' 

The  distinction  between  "apparent "  and  "non-apparent "  servitudes  under 
the  Louisiana  code  is  thus  defined:  "Apparent  servitudes  are  such  as  are  to 
be  verceivablc  by  exterior  works;  such  as  a  door,  a  window,  an  aqueduct. 
Non-apparent  servitudes  are  such  as  have  n6  exterior  sign  of  their  existence; 
such,  for  instance,  as  the  prohibition  of  building  on  on  estate,  or  of  building 
above  a  particular  height:"  Be  v.  Civ.  Code,  art  728.  In  Pyer  v.  Carter ,  1 
Hurlst.  ft  N.  016;  S.  C,  26  L.  J.  Ex.  268,  an  easement  is  said  to  be  apparent 
not  only  where  it  must  necessarily  be  seen,  but  also  where  it  might  be  seen 
on  careful  inspection  by  a  person  ordinarily  conversant  with  the  subject. 
That  was  a  case  where  the  part  conveyed  was,  as  we  shall  presently  see,  held 
subject  to  an  easement  in  favor  of  the  part  retained  by  the  grantor.  The 
decision  certainly  goes  to  the  verge  of  the  law  in  favor  of  implied  easements, 
and  has  been  much  criticised.  Where  the  grantee,  before  the  conveyance, 
had  erected  a  mill  and  dam  on  the  land  granted,  without  the  knowledge  of 
the  grantor,  who  resided  abroad,  and  the  dam  caused  the  water  to  flow  back 
on  other  land  of  the  grantor,  there  was  held  to  be  no  easement  implied  in  the 
conveyance,  because  it  was  not  apparent  to  the  grantor:  Tabor  v.  Bradley^ 
18  N.  Y.  109. 

By  a  "  continuous  "  easement  is  meant,  as  already  stated  in  the  quotation 
given  from  Providence  Tool  Co,  v.  Corliss  Steam  Engine  Co.,  0  B.  L  571,  an 
easement  which  continues  without  any  further  act  of  the  vendor,  and  not 
one  which  depends  upon  the  repetition  of  particular  acts.  It  must  be  an 
easement  which  is  self-perpetuating  without  human  aid:  Lampman  v.  Milks, 
21  N.  Y.  505.  "  Continuous"  and  "discontinuous**  easements  are  thus  de- 
fined in  Bev.  Civ.  Code  La.,  art.  727:  "Continuous  servitudes  are  those 
whose  use  is  or  may  be  continual  without  the  act  of  man.  Such  are  aque- 
ducts, drain,  view,  and  the  like.  Discontinuous  servitudes  are  such  as  need 
the  act  of  man  to  be  exercised.  Such  are  the  rights  of  passage,  of  drawing 
water,  pasture,  and  the  like." 

Upon  the  principle  of  estoppel  it  is  easy  to  account  for  the  rule  that  an 
easement  must  be  apparent  and  continuous  in  order  to  pass  by  implication 
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on  Beveranoe  of  a  heritage  by  conveyance  of  part^  Estoppel  is  to  prevent 
fraud;  but  there  is  no  fraud  in  denying  after  conveyance  a  pretended  ease- 
ment which  was  unknown  to  the  grantee  at  the  time  of  conveyance,  because 
not  apparent,  and  therefore  could  not  have  operated  as  an  inducement  to  the 
purchase.  So  there  can  be  no  fraud  in  denying  a  discontinuouB  apparent 
easement  depending  upon  the  repetition,  by  the  grantor  or  his  servants,  of 
acts  done  on  his  own  land,  because,  however  frequent  the  repetition,  such  a 
use,  depending  as  it  does  on  constant  affirmative  acts,  can  never  become  per* 
petual,  and  can  not,  therefore,  be  presumed  by  the  grantee  to  have  been  in- 
tended to  be  permanent.  If  the  true  reascm  for  allowing  an  implied  grant  of 
an  easement  on  conveyance  of  part  of  a  tract  of  Utnd  is  that  it  is  necessary 
to  the  enjoyment  of  the  thing  granted,  we  can  not  see  why  it  should  not  ap- 
ply to  non-apparent  and  discontinuous  easements  as  well  as  to  those  which 
are  apparent  and  continuous. 

Various  examples  of  "apparent "  and  "  non-apparent,"  " continuous *'  and 
"  discontinuous  **  easements  will  be  referred  to  in  subsequent  sections  of  this 
note  discussing  particular  classes  of  easements. 

Whxtheb  Easement  biust  be  Neobssabt  to  Pass  by  Implicatiok.— As 
already  stated,  if  a  qtuisi  easement  over  other  land  of  the  grantor  appertain- 
ing to  land  granted  is  not  only  apparent  and  continuous,  but  necessary  to  the 
enjoyment  of  the  part  granted,  there  is  no  question  that  it  will  pass  by  im- 
plication as  appurtenant  to  such  grant.  But  must  it  be  necessary  in  order  to 
pass  ?  It  is  clearly  intimated  in  several  cases  that  it  need  not  be:  Lampnum 
V.  3Ha8,  21  N.  Y.  505;  FetUra  v.  Humphreys,  18  N.  J.  Eq.  260.  In  other 
cases,  however,  necessity  of  the  casement  to  the  full  enjoyment  of  the  prem- 
ises is  held  to  be  an  essential  requisite  in  order  that  the  easement  may  pass 
by  implication:  MUeheU  v.  SHpd,  53  Md.  251;  S.  C,  36  Am.  Bep.  404,  and 
note;  S.  C,  9  Bep.  610;  Brahdy  v.  Shirp,  9  N.  J.  Eq.  9;  S.  C,  10  Id.  206; 
Kiefftr  v.  Imhoff,  26  Pa.  St.  438;  PhiU^  v.  PhiUips,  48  Id.  178;  SandtrUn 
v.  Baaier,  76  Va.  299;  S.  C,  44  Am.  Rep.  165,  and  note;  S.  C,  13  Bep.  766. 

In  Massachusetts  it  is  the  established  doctriUe  that  an  easement  will  not 
pass  by  implication'  in  such  a  case  unless  it  is  strictly  and  absolutely  neces- 
sary to  the  enjoyment  of  the  tenement  granted:  Nichols  v.  Luce,  35  Am.  Dec. 
302;  Carhrey  v.  Willis,  7  Allen,  364;  RandaU  v.  McLaughlin,  10  Id.  366; 
Bu8B  V.  Dyer,  125  Mass.  290.  In  the  case  last  cited  the  doctrine  that  a  deed 
of  premises  carries  the  right  to  continue,  as  easements,  all  privileges  or  con- 
veniences in  or  upon  adjoining  lands  of  the  grantor  which  were  apparent  and 
had  been  used  by  the  grantor  in  connection  with  the  premises  before  the  con- 
veyance, was  denied  to  be  a  correct  exposition  of  the  law.  In  that  state,  if 
the  grantee  of  premises  from  which  a  drain  has  been  constructed  by  the 
grantor  before  the  grant  through  his  adjacent  land  can  provide  other  drain- 
age over  his  own  land,  at  reasonable  expense  and  trouble,  there  is  no  easement 
in  the  existing  drain:  Carbreyv.  Willis,  7  Allen,  364;  RandaU  v.  McLaugUin, 
10  Id.  366.  So  where  the  grantor,  having  built  two  houses  on  adjacent  lots, 
with  a  chimney  between  them  resting  wholly  on  one  of  the  lots,  conveyed 
the  other  lot,  it  was  held  that  no  easement  in  the  chimney  passed  to  prevent 
the  grantor  from  tearing  it  down,  because  it  was  not  strictly  necessary:  Buss 
V.  Dyer,  125  Mass.  287.  But  the  better  and  the  prevailing  opinion  is,  per- 
haps, that  although  in  order  to  survive  the  severance,  the  easement  must  be 
necessary  to  the  full  enjoyment  of  the  estate  granted:  Evjart  v.  Cochram^  4 
Macq.  123;  MitcheU  v.  Seipel,  53  Md.  251;  S.  C,  36  Am.  Bep.  404,  and  note; 
S.  C,  9  Id.  CIO;  Simmons  v.  Cloonan,  81  N.  Y.  557;  this  does  not  mean  an 
absolute  and  strict  necessity,  such  as  is  required  to  create  a  way  by  necessity: 
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FeUer$  v.  Humphreys,  18  N.  J.  £q.  260;  Lampman  v.  Milks,  21  N.  T.  505; 
Simmons  v.  OJootuxti,  81  Id.  557;  Ewart  v.  Cochrane,  4  Macq.  123.  It  meani 
that  the  easement  most  be  '*  necessary  for  the  reas(mable  and  comfortable  en- 
joyment of  the  property  as  it  existed  before  the  time  of  the  grant:**  Per  Lord 
Chancellor  Campbdl  in  Ewart  v.  Codirane,  supra.  In  other  words,  it  means 
the  necessity  as  it  exists  at  the  time  of  conveyance,  without  any  alteration: 
Pyer  t.  Carter,  1  Hnrlst.  A  N.  916;  S.  C,  26  L.  J.  Ex.  268.  If  the  easpraent 
must  be  absolutely  necessary,  in  the  strict  sense  of  Ihe  term,  to  the  enjoy- 
ment of  the  granted  premises,  we  con  not  see,  as  already  stated,  why  the 
rule  does  not  apply  also  to  " non-apparent**  and  ''discontinuous'*  easements, 
and  it  is  so  held  in  Ooddard*s  Law  of  Easem.,  Bennett's  ed.,  121,  122. 

Easbmsnt  must  be  IK  Actual  Existence  and  Use  at  the  time  of  the 
grant:  Glave  v.  Harding,  27  L.  J.  Ex.  286;  Oottschalk  v.  De  Santos,  12  La. 
Ann.  473.  An  intent  to  create  the  easement  where  it  has  not  been  perfected 
so  as  to  be  useful  is  not  enough,  as  where  the  house  granted  is  unfinished  ar 
the  time  of  the  grant,  and  it  is  uncertain  whether  certain  spaces  left  in  the 
walls  are  intended  for  windows  or  doors,  or  whither  they  are  designed  to 
lead:  Gla^  v.  Harding,  supra.  So  under  the  Louisiana  statute  providing 
that  "  the  use  which  the  owner  has  intentionally  established  on  a  particular 
part  of  his  property,  in  favor  of  another  part,  is  equal  to  a  title  with  respect 
to  perpetual  and  apparent  servitudes  thereon,  is  meant  the  disposition  which 
the  owner  of  two  or  more  estates  has  made  for  their  respective  use,**  it  is 
held  that  the  easement  or  servitude  must  be  perfected  so  as  to  be  useful  at 
the  time  of  the  grant  in  order  to  constitute  a  sufficient  destination  du  p^ 
de/amilU:  Oottschalk  v,  De  Santos,  12  Lai  Ann,  473.  In  Simmons  y,  Cloonan, 
81  N.  Y.  557«  it  is  held  that,  in  order  to  pass,  it  is  not  necessary  that  the 
easement  should  be  in  actual  use  by  the  grantor  at  the  execution  of  the  con- 
veyance, but  that  his  knowledge  of  its  existence  is  enough.  In  order  to  de- 
stroy an  apparent  servitude  marked  by  visible  signs  in  the  construction  of 
the  buildings  on  the  granted  premises,  or  the  like,  under  the  Louisiana  code 
an  obstruction  to  the  servitude  before  conveyance  must,  it  seems,  be  perma- 
nent  in  its  character:  Taylor  v.  Botdware,  17  Bep.  271. 

Particulab  Classes  of  Easements,  Impued  Grant  of  on  Severance. — 
1.  Easements  as  to  Aqueducts,  Race^toays,  Drains,  Wells,  and  Other  Water 
Mights. — In  one  of  the  earliest  cases  on  this  subject  it  was  resolved  that  "if 
one  erect  a  house  and  build  a  conduit  thereto  in  another  part  of  his  land  and 
convey  water  by  pipes  to  the  house,  and  afterwards  sell  the  house  with 
the  appurtenances,  excepting  the  land,  or  sell  the  Utnd  to  another,  re- 
serving to  himself  the  house,  the  conduit  and  pipes  pass  with  the  house, 
because  it  is  necessary,  et  quasi,  appendant  thereto:**  Nicholas  v.  Chamber- 
lain,  Cro.  Jac  121.  And  it  is  well  settled  that  on  a  conveyance  of  one  of 
two  tenements,  or  of  part  of  an  entire  estate,  a  right  to  an  aqueduct  or  arti« 
fidol  watercourse  in  the  land  retained  by  the  grantor,  constructed  to  carry 
water  to  the  granted  premises  for  irrigation,  watering  cattle,  or  the  like,  ia 
a  continuous  and  apparent  easement,  especially  if  necessary  to  the  reasonable 
enjoyment  of  the  premises  as  granted,  which  will  pass  by  implication:  Cave 
V.  Crafts,  53  Cal.  135;  S.  C,  6  Rep.  423;  Brakdy  v.  Sharp,  9  N.  J.  Bq.  9;  S, 
C,  10  Id.  206;  Vermont  etc.  B.  B.  Co.  v.  HiWs  Estate,  23  Vt.  681;  Cooledgo 
V.  Hager,  43  Id.  9;  Wardle  v.  Broddehurst,  1  El.  &  El.  1058.  And  in  Ker, 
numt  etc.  R.  B.  Co.  v.  HUVs  Estate,  23  Vt.  681,  it  is  intimated  that  if  the 
conveyance  in  such  a  case  contains  covenants  of  warranty,  the  grantor  is 
bound  to  defend  the  grantee's  title  to  the  easement;  but  this  is  denied  in 
Swaaey  v.  Brooks,  34  Id.  455.     Where  the  owner  of  two  adjoining  tracts 


Digitized  by  VjOOQIC 


764  Elliott  t;.  Bheit.  [S.  Ouollna^ 

erected  a  tank  on  <mo»  with  pipes  leeding  to  ottttle*efaodfl  on  the  other,  and  oon* 
veyed  the  latter  tract  with  "all  watera,  waterconraea,  ri^ta,  privilegea,  ad- 
vantages, and  appnrtenancca  whatsoever,  to  the  same  hereditaments,  and 
premises  belonging  or  appertaining,  or  with  the  aame  or  any  part  thereof  now 
or  heretofore  used  and  enjoyed,  or  reputed  as  part  or  parcel  thereof  or  appnrte- 
nant  thereto,"  it  was  held  that  a  right  to  the  use  of  the  pipes  and  tsnks  passed 
even,  it  seems,  though  only  convenient  and  not  necessary  to  the  enjoyment 
of  the  premises:  Waits  v.  Kelson^  L.  R.,  6  Ch.  Ap.,  166;  S.  C,  40  L.  J.  Qu 
126;  S.  C,  24  L.  T.,  N.  S.,  209;  S.  C,  19  Week.  Rep.  338,  per  Mellish,  L.  J. 

In  Manning  v.  SmUh^  6  Conn.  2S9,  it  appeared  that  two  persons  being 
owners  of  several  tenements,  one  of  them  constructed  an  aqueduct  from  a 
spring  on  the  other's  land  to  his  own  land  and  used  it  for  several  years,  when 
he  conveyed  his  tract  to  the  owner  of  the  other,  who  a  few  days  afterwarda 
reoonveyed  the  same  to  him,  with  the  ''appurtenances,**  and  he  continued 
for  a  period  constituting,  with  his  former  user,  the  full  term  of  fifteen  years 
to  convey  water  through  said  aqueduct;  but  it  waa  held  that  there  was  no 
easement  therein,  by  implication  or  by  prescription.  But  the  doctrine  of 
this  case  is  denied  in  Vermont  etc.  B.  R.  Co.  v.  Biff$  Estate,  23  Vt  685. 
But  where  the  grantor  purchased  the  tract,  as  in  that  case,  with  the  inchoate 
easement  upon  it  and  reconveyed  in  such  a  short  time,  it  is  clear  that  no 
such  presumptions  would  arise  in  favor  of  the  implied  grant  of  the  pretended 
easement  as  would  have  existed  if  he  had  been  the  original  constructor  of  the 
aqueduct.  By  a  conveyance  or  devise  of  a  null,  with  the  "appurtenances," 
or  other  like  term,  it  is  well  established  that  a  right  to  a  race-way  through 
other  land  of  the  grantor  for  the  supply  of  said  mill  will  paas:  Pickering  ▼• 
Stapler,  9  Am.  Dec.  336;  Strickler  v.  Todd,  13  Id.  649,  and  note  disouasing 
the  point  as  to  what  will  pass  under  the  word  "appurtenances;"  New  Ips- 
wich W.  L.  Factory  v.  Batehelder,  14  Id.  346;  Baker  v.  Besaey,  73  Me.  472; 
S.  C,  40  Am.  Rep.  377,  and  note.  So  without  the  word  "appnrtenanoea" 
a  conveyance  of  a  mill  will  pass  a  right  to  a  race-way  leading  to  it  from  the 
grantor's  other  land:  Blake  v.  Clark,  6  GreenL  436;  Skephardson  t.  Perkins, 
10  Rep.  371  (N.  H.);  Simmons  v.  Cloonan,  81  N.  Y.  557.  So  though  not 
absolutely  essential  if  the  implied  grant  of  such  race-way  is  necessary  to  the 
full  enjoyment  of  the  mill:  Simmons  v.  Cloonan^  supra.  So  a  right  to  flow 
other  land  of  the  grantor  to  the  extent  that  it  ia  flowable  at  the  time  of  the 
deed  will  pass  by  a  conveyance  of  a  mill  and  "appurtenances:"  Haihom  v. 
SUnson,  25  Am.  Dec.  228;  WHeoxon  v.  McOhee,  54  Id.  409.  So  where  the 
land  occupied  by  the  mill  is  conveyed  by  metes  and  bounds  with  the  "  here- 
ditaments and  appurtenances  thereunto  belonging:**  Hodden  v.  Sfu>uU,  15 
m.  5S1.  Where  a  grantor  before  the  grant  has  diverted  a  stream  which 
formerly  overflowed  the  part  granted  by  constructing  an  artificial  channel  on 
his  other  land,  neither  he  nor  his  grantees  can,  after  the  conveyance,  restore 
the  stream  to  the  original  channel :  Lampman  v.  Milks,  21  N.  Y.  505. 

A  covered  drain  through  the  soil,  not  visible  on  the  surface,  leading  from 
the  premises  granted  through  other  premises  of  the  grantor,  has  been  held  to 
bo  a  non-apparent  easement  so  that  it  will  not  pass  by  implied  grant,  not  being 
absolutely  necessary:  BiUterworth  v.  Crawford,  46  N.  Y.  349;  S.  C,  7  Am. 
Rep.  352;  DoUlffv.  Boston  etc.  B.  R„  eS  Me.  173.  But  in  other  cases  of  thii 
sort  drains  have  been  declared  to  be  apparent,  continuous,  and  necessary  ease- 
ments: Pyer  v.  Carter,  I  Hurlst.  &N.  916;  S.  C,  26  L.  J.  Ex.  268;  EwaHv. 
Cochrane,  4  Macq.  117;  Thayer  v.  Payne,  2  Cush.  327;  Parsons  Y.Johnsom, 
68  N.  Y.  62;  S.  C.  23  Am.  Rep.  149;  S.  C,  4  N.  Y.  Week.  Dig.  288;  San- 
ierUn  v.  Baxter,  76  Va.  299;  S.  C,  44  Am.  Rep.  165.  and  note;  S.  0.,  IS 
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Rep.  766.  In  Pper  ▼.  Carter^  sttprt^  it  was  held  that  a  drain  over  other  land 
f»f  the  grantor,  which  was  not  viaible,  would  nevertheless  pass  by  grant  of 
part  of  a  tract  as  an  apparent  easement,  because  the  grantee  might  have 
known  that  there  was  a  drain  and  ascertained  its  location  by  carefnl  inspection. 

Where  the  owner  of  an  entire  heritage,  or  of  two  adjoining  tenements,  with 
his  tenants,  has  been  in  the  habit  of  taking  water  from  a  well,  pump,  or 
hydrant  on  part  of  the  heritage,  or  on  one  of  the  tenements,  for  the  benefit  of 
the  other  part  or  tenement,  and  grants  the  latter,  no  right  to  the  nse  of  the 
well,  etc.,  passes  by  implication,  because  it  is  not  a  continaous  easement: 
Evans  v.  Dana,  7  R.  L  306;  Duvel  v.  Boiablane,  1  La.  Ann.  407;  Franeie** 
^ppeo/,  06  Pa.  St  200;  Po^den  v.  ^cutarc/,  8  L.T.,N.S.,  535;  S.  CiBestA 
S.  258;  S.  C.  affirmed,  13  L.  T.,  N.  S.,  441;  S.  C,  L.  R.,  1 Q.  B.,  J56;  S.  C,  7 
Best  A  S.  130.  So  where  a  tenant  of  one  of  two  tenements  has  been  in  the 
habit  of  pnmping  water  from  a  well  on  the  other  tenement  through  a  pipe 
leading  therefrom,  and  afterwards  bays  the  tenement  occupied  by  him,  ^e 
adjoining  tenement  being  purchased  by  the  tenant  thereof,  and  both  convey- 
ances making  the  premises  subject  to  all  rights  of  way;  water,  and  other 
easements,  if  any:  Russell  v.  Harford,  L.  R.,  2  Eq.,  507.  It  was  there  held  that 
the  right  was  a  mere  license. 

Z  EoMmtnt  in  Party  WalL — Where  the  owner  of  two  adjacent  lots  builds 
a  house  on  each  with  a  division  wall  resting  partly  on  each  lot  or  wholly  on 
one,  and  then  seUs  aud  conve3r8  both  by  metes  and  bounds,  the  purchaser  of  the 
lot  on  which  the  wall  does  not  rest  in  whole  or  in  part  has  an  easement,  for 
support,  by  implication,  in  the  wall  so  far  as  it  rests  on  the  other  lot,  such 
easement  being  regarded  as  apparent,  continuous,  and  necessary:  Eno  ▼.  Del 
Vecchio,  4  Duer,  63;  S.  C,  6  Id.  17;  WebsUr  v.  Stevens,  5  Id.  553;  Popper  v. 
Peek,  14  N.  Y.  Week.  Dig.  235;  Henry  v.  Koch,  80  Ky.  391;  8.  C,  44  Am 
Rep.  484;  S.  C,  15  Rep.  268. 

3.  Easement  qf  lAghl  and  Air, — In  England  it  is  well  established  that  it 
the  owner  of  two  adjacent  lots  builds  a  house  on  one  of  them  with  windows 
overlooking  the  other,  and  then  conveys  or  leases  to  another  the  lot  with  the 
house  on  it,  neither  he  nor  a  subsequent  grantee  can  build  a  house  on  the 
adjoining  lot  which  will  darken  the  windows  of  such  house,  because  an  ease- 
ment by  implication  is  given  to  the  grantee  or  lessee  of  the  house:  Palmer  v. 
Fletcher,  1  Lev.  122;  Cox  v.  Mathews,  1  Vent.  137;  Stoansboi-ough  v.  Coventry, 
0  Ring.  305;  Barnes  v.  Loaeli,  L.  R.,  4  Q.  B.  Div.,  494;  S.  C,  48  L.  J.  Q.  B. 
756.  So  where  houses  are  built  on  both  lots  at  about  the  same  time  and  both 
are  sold  at  the  same  auction:  Compton  v.  Richards,  1  Price,  27.  So  it  seems, 
though  the  lot  sold  is  vacant  at  the  time  of  sale,  if  it  is  sold  with  an  intima- 
tion from  the  purchaser  that  he  intends  to  build  thereon:  Rcbinson  v.  Orave, 
27  L.  T.,  N.  S.,  648.  So  though  the  walls  containing  the  windows  are  taken 
down  and  set  back  if  new  windows  of  the  same  size  and  relative  position  are 
made:  Barnes  y.  Loach,  supra.  In  America  the  authorities  on  this  point  are 
very  conflicting:  Morrison  v.  Marquarett,  24  Iowa,  35,  where  Dillon,  C.  J., 
reviews  a  large  number  of  cases,  and  arrives  at  a  conclusion  apparently 
opposed  to  the  implication  of  any  easement.  In  Louisiana  it  is  settled,  in 
accordance  with  the  English  doctrine,  that  where  one  grants  a  house  with 
windows  overlooking  other  vacant  land  of  his  he  can  not  afterwards  by  build- 
ing on  the  vacant  lot  darken  the  Mrindows:  Lavillebeuvrt  v.  Cosgrove,  13  La. 
Ann.  323;  Cleris  v.  Tieman,  15  Id.  316;  Taylor  v.  BotUware,  17  Id.  27L 
And  the  fact  that  some  boards  have  been  nailed  over  the  windows  and  so 
remain  at  the  time  of  the  sale  will  not,  it  seems,  vary  the  rule:  LavUlebeuvrt 
w,  Cosgrove,  13  Id.  323;  Taylor  v.  BotUware,  17  Rep.  271. 
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So  in  New  Jenej  it  has  been  held  that  where  one  sells  a  house  with  win- 
dows overlooking  other  vacant  property  belonging  to  him,  an  implied  ease- 
ment of  light  and  air  accompanies  the  grant,  so  as  to  prevent  the  grantor  or 
his  assigns  from  obstnioting  windows:  Robuon  v.  PiUenger,  32  Am.  Dec  4l6» 
and  note.  So  in  Maryland,  where  the  owner  of  two  lots  leased  one  for  a 
long  term,  giving  the  lessee  the  privilege  of  placing  certain  lights  in  the 
division  wall  which  he  proposed  to  erect  between  the  two  lots,  which  he  ac- 
cordingly did,  where  the  lessor  subsequently  conveyed  the  reversion  to  the 
tenant,  with  all  '*  rights,  alleys,  ways,  waters,  privileges,  appurtenances,  and 
advantages,**  etc,  an  easement  of  light  was  held  to  pass  by  implication: 
Jane$  v.  Jenkins,  34  Md.  1;  MUckdl  v.  Seipel,  53  Id.  251;  S.  C,  36  Am.  Bep. 
404,  and  note;  S.  C,  9  Eep.  610.  In  Pennsylvania,  in  JToy  v.  Stedlman,  2 
Week.  N.  C.  643,  an  easement  of  light  and  air  was  held  to  pass  where  the 
grantor  conveyed  part  of  a  lot  with  a  house  thereon,  with  six  windows  and  a 
door  overlooking  the  residue,  the  erection  of  a  large  building  obstructing  the 
lighU  was  enjoined.  But  in  Haventich  v.  Sipe,  33  Pk.  St  368,  a  sale  of  a 
house  with  windows  overlooking  an  adjacent  vacant  lot  of  the  grantor  was 
held  to  give  no  easement  to  prevent  an  obstruction  of  the  windows.  And  in 
Rennyton's  Appeal,  9  Rep.  826;  S.  C,  8  Week.  N.  C.  383,  it  was  said  that 
no  easement  would  be  implied  in  such  a  case  unless  absolutely  necessary  to 
the  enjoyment  of  the  tenement.  And  this  is  substantially  the  rule  laid  down 
mTvmerv.  T^^omjiMm, 58 Ga. 268;  S. C, 24 Am. Bep.  497;  PotoeS v. ^tnu, 5 
W.  Va.  1;  S.  C,  13  Am.  Bep.  629;  WJdU  v.  Bradley,  66  Mc  254.  So  it  was 
held  in  Collier  v.  Pierce,  7  Gray,  18,  and  RomdaU  v.  Sanderson,  111  Mass. 
114,  that  an  easement  of  light  and  air  would  not  be  implied  upon  a  simul- 
taneous sale  by  the  owner  of  two  lots,  with  a  house  on  one  containing 
windows  overlooking  the  other,  where  such  easement  was  not  necessary  to 
the  enjoyment  of  the  grant;  although  in  the  latter  of  the  cases  referred  to 
the  windows  in  question  were  the  sole  means  of  admitting  light  to  the  rooms 
in  which  they  were  In  Keats  v.  Hugo,  115  Id.  204;  S.  G.,  15  Am.  Bep.  80; 
it  is  laid  down  in  still  more  general  terms  that  a  sale  of  a  house  with  windows 
overlooking  other  lands  of  the  grantor  imports  no  easement  of  light  and  air. 
To  the  same  effect  is  Jfic//b»  V.  <$/lridber,  lOOhioSt  135.  Aleaseof  partof 
a  house  Mrith  the  "appurtenances"  for  a  store  was  held,  in  Doyle  v.  Lard^ 
64  N.  Y.  432;  S.  C.,  21  Am.  Bep.  629;  &  a,  2  Bep.  73,  to  give  an  easement 
for  light  and  air  in  a  certain  yaid  in  the  rear.  But  in  Palmer  ▼.  Wetmore,  2 
Sandf.  316;  Myers  v.  Oemmel,  10  Barb.  537,  a  lease  of  a  house  with  windows 
overlooking  other  land  of  the  lessor  would  not  prevent  the  latter  from  build- 
ing on  Ms  other  land  so  as  to  darken  thp  windows  in  the  house  demised. 
For  a  further  discussion  of  this  subject,  see  the  note  to  Story  ▼.  Odin,  7  Am. 
Dec  49,  examining  many  other  cases. 

4.  Easement  in  Way, — A  mere  way  used  for  any  length  of  time  by  the 
owner  of  land  for  the  purpose  of  going  over  one  part  of  it  to  another  is  re- 
garded as  discontinuous,  and  does  not,  as  a  general  rule,  ripen  into  an  ease- 
ment upon  conveyance  of  the  land  to  which  it  is  appartenant  with  or  with* 
out  "appurtenances,**  unless  it  be  a  way  of  necessity:  Wludley  ▼.  Tompson,  1 
Bos.  A  Pul.  371;  PJteysey  v.  Vieary,  16  Mee.  &  W.  484;  Thomson  v.  Waler- 
low,  L.  B.,  6  £q.,  36;  Worthington  v.  Oimson,  2  EL  &  EL  (105  Eng.  Com.  L.) 
618;  S.  C.,  29  L.  J.  Q.  B.  166;  Pearson  v.  Spencer,  1  Best  ft  a  571;  S.  a,  3 
Id.  761:  Langley  v.  Hammond^  L.  B.,  3  Ex.,  161;  Watts  v.  KOson,  L.  B.,  6 
Ch.  Ap.,  166;  S.  C.,  40  L.  J.  Oh.  126;  &  C.,  24  L.  T.,  N.  a,  209;  S.  C.,  19 
Week.  Bep.  338;  Leonard  v.  White,  5  Am.  Dec  19;  Orani  v.  Chase,  9  Id. 
161:  Baker  t.  Oark,  17  Id.  428;  ITtchoU  ▼.  Luce,  35  Id.  802;  /U  v.  Haber, 
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7  La.  Ann.  652;  Plena  v.  Tieman,  15  Id.  310;  Warren  ▼.  Blaie,  54  Me.  276; 
Oliver  v.  Hook,  47  Md.  301;  MUeheU  y.  S^pal,  53  Id.  251;  8.  C,  36  Am. 
Rep.  404;  S.  C,  9  Rep.  610;  FeUera  v.  ffamphreys,  18  N.  J.  Eq.  260;  S.  C, 
19  Id.  471;  StuyvesarU  v.  Woodn^f,  21  N.  J.  L.  133;  Parmms  v.  Johnaon,  68 
N.  Y.  62;  S.  C,  23  Am.  Rep.  149;  S.  C,  4  N.  Y.  Week.  Dig.  288;  Schryrrmr 
V.  PA€/jp«,  62  How.  1;  SlioemaJxr  v.  Shoemaker,  8  Abb.  N.  C.  80;  ProvideiM 
Tool  Co.  V.  Corlisa  Steam  Engine  Co.,  9  R.  I.  572,  573;  0*Rorke  v.  SmUh,  11 
Id.  259;  S.  C,  23  Am.  Rep.  440;  Standiford  v.  Oondy,  6  W.  Va.  364.  So 
held,  though  the  way  is  worn  into  a  marked  path:  Providence  Tool  Co.  v. 
Corlisa  Steam  Engine  Co.,  9  R.  L  572.  So  where  the  way  was  marked  by  a 
pair  of  bars:  Oliver  v.  Hook,  47  Md.  301.  So  where  it  was  an  alley-way  be- 
tween two  tenements:  Cleria  v.  Tieman^  15  La.  Ann.  316;  Fettera  v.  Hum' 
phreya,  18  N.  J.  £q.  260;  S.  C,  19  Id.  471.  But  it  ia  suggested  in  WaUa  r. 
Kelson,  L.  R.,  6  Ch.  Ap.,  166;  S.  C,  40  L.  J.  Ch.  126;  S.  C,  24  L.  T.,  N.  S., 
209;  S.  C,  29  Week.  Rep.  338,  that  the  rule  might  be  different  in  case  of  a 
paved  way.  In  Glave  v.  Harding,  27  L.  J.  Ex.  286,  Bramwell,  B.,  intimatea 
the  opinion  that  a  right  of  way  to  a  particular  door  or  gate  may  constitute  an 
apparent  and  continuous  easement.  A  fenced  way  was  held  sufficient  to  pass 
by  implication  in  Philiipa  v.  PhMipa,  48  Pa.  St.  178;  so  an  alley-way:  Mc- 
"  Carty  ▼.  KitchenmoTi,  47  Id.  239;  so,  generally,  a  permanent  road  of  any 
kind:  Pennsylvania  R,  R,  Co.  v.  Jonea,  50  Id.  417.  A  way  of  necessity  iH 
course  passes  by  implication:  Lavoton  v.  Rivera,  13  Am.  Dec.  746,  note; 
Cooper  V.  Maupin,  35  Id.  464,  note;  CoUina  v.  Pierce,  38  Id.  61;  Sttiyveaani 
V.  Woodruff,  47  Id.  156;  Snyder  v.  Watford,  49  Id.  94,  and  notes.  A  grant 
of  land  calling  for  a  street,  way,  or  alley  over  adjacent  land  of  the  grantor  as 
a  boundary  gives  an  easement  in  such  street  or  way  on  the  principle  of  estop* 
pel:  Livingston  v.  Mayor  etc  of  New  York,  22  Id.  622;  Van  O^Lindav.  La^ 
Uvrop,  32  Id.  261,  and  note;  CarUn  v.  Paid,  47  Id.  139. 

5.  OUter  Eaaementa.^An  easement  or  privilege  of  taking  sea-weed  on 
other  land  of  the  grantor  for  the  benefit  of  a  tract  convoyed  does  not  pass 
by  implication,  though  the  grantor  while  owning  both  tracts  constantly  exer* 
cised  such  privilege,  because  it  is  not  continous:  Kenyan  v.  Nichola,  1  R.  L 
411.  So  where  the  owner  of  a  dock  and  wharf  has  been  in  the  habit  of  allow* 
ing  the  bowsprits  of  vessels  in  the  dock  to  project  over  the  wharf,  no  ease- 
ment for  that  purpose  will  be  implied  in  favor  of  the  dock  owner  upon  sever- 
ance of  the  title  to  the  dock  and  wharf:  S%jlfield  v.  Brown,  9  L.  T.,  N.  S.,  627; 
S.  C,  10  Jur.,  N.  S.,  Ill;  4  De  G.  J.  &  S.  185. 

Mods  of  Sevsranob  as  Atfectiko  CoxmnTAiroB  of  Easxmint.— This 
doctrine  of  implied  easements  in  favor  of  one  tract  of  land  as  against  another 
belonging  to  the  same  owner,  upon  severance  of  ownership,  has  not  been  lim- 
ited to  cases  of  direct  conveyance  by  the  common  owner.  Thus  on  partition 
of  lands  of  a  deceased  person  quaai  easements  in  use  on  one  part  for  the  ben- 
efit of  another,  and  necessary  for  its  reasonable  and  convenient  enjoyment, 
have  been  held  to  continue  as  true  easements:  Kilgour  v.  Aaheom,  5  Har.  k  J. 
82;  Burwell  v.  Hobaon,  12  Gratt.  322;  Cfoodal  v.  Godfrey,  53  Vt.  219;  S.  C, 
38  Am.  Rep.  671.  So  in  case  of  an  administrator's  sale  of  two  lots  to  differ* 
ent  owners:  Durel  v.  BoiManc,  1  La.  Ann.  407.  But  see,  eoinira,  MaJbie  v. 
Matteaon,  17  Wis.  1.  So  in  case  of  an  assignment  of  dower,  continuous  and 
apparent  easements  used  by  the  owner  of  the  heritage  in  fovor  of  the  part 
set  off  to  the  widow  as  agidnst  other  parts  of  the  tract  have  been  held  to 
pass:  Morriaon  v.  King,  62  DL  30.  So  in  case  of  a  voluntary  partition  of 
lands  by  co-tenants,  the  same  doctrine  has  been  applied:  Thompaon  v.  Miner, 
aO  Iowa,  386.    But  in  Sehrymaerr.  PAelps,  62  How.  Pr.  1,  it  was  held  that 
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the  dootrine  did  not  apply  in  frnvor  of  a  piirdiaaer  of  part  of  a  ttaet  of  land 
at  a  forocloanre  sale,  beeaoM  the  pnrchaaer  wae  not  the  grantee  of  the  nort* 

ImFLUD  RiSKBTATION  of  EA8XatB5T8  DT  PABT  COVYKTXD.— Then  11  mudi 

oonflict  on  the  question  a*  to  whether  or  not  the  rule  as  to  implication  of  ap- 
parent and  continaoos  easements  in  fsvor  of  one  tenement  as  against  another 
helonging  to  the  same  owner,  on  severance  of  the  ownership,  applies  for  the 
grantor's  benefit  where  the  servient  tenement  is  conveyed  and  the  dominant 
tenement  retained.  In  Pper  v.  Carter,  1  Hnrlst.  A  K.  916;  S.  C,  26  L.  J. 
Bx.  268,  it  was  decided  that  an  implied  reservation  of  an  ezistiDg  qucui  ease- 
ment wonld  arise  in  such  a  case.  But  this  decision  ^"as  overroled  in  Sujidd 
Y.  Broum,  9  L.  T.,  N.  8.,  627;  S.  C,  10  Jur.,  N.  S.,  Ill;  83  L.  J.  Ch.  249; 
4  De  G.  J.  A  S.  185;  and  it  must  now  be  regarded  as  settled  in  England  that 
no  reservation  of  an  easement  will  be  implied  on  conveyance  of  part  of  a  tract 
in  favor  of  the  part  retained,  unless  it  is  an  easement  of  strict  and  obvious 
necessity:  Wheddon  v.  Burrow,  L.  B.,  12  Ch.  Div.,  31;  S.  C,  7  Bep.  288; 
20  Alb.  L.  J.  507;  Cro$sUy  v.  lAghtowler,  L.  B.,  2  Ch.,  478.  In  this  country 
it  has  been  held  in  a  number  of  cases  that  the  rule  is  the  same  whe^er  the 
dominant  tenement  is  granted  or  retained,  and  that  in  either  case  a  eontlnuous 
and  apparent  easement  in  the  one  for  the  benefit  of  the  other  will  be  implied: 
Seiberi  v.  Leran,  49  Am.  Dec.  525;  Carty  v.  Shields,  5  Bep.  728;  Latnpman 
V.  MUk$,  21  N.  Y.  505;  DunJdee  v.  WiUon  /?.  R.  Co.,  24  N.  H.  489;  Denton 
T.  LedtUU,  23  N.  J.  £q.  64;  Fetters  v.  Humphreys,  18  Id.  260  (overruling 
Brakely  v.  Sharp,  9  Id.  9);  JIarwood  v.  Benton,  32  Vt.  724.  But  there  are 
several  American  cases  holding  to  the  doctrine  of  the  later  English  decisions 
on  this  point,  limiting  the  rule  as  to  implied  reservations  of  easements  to 
those  of  strict  necessity:  HcOhom  v.  Stinson,  25  Am.  Dec  228;  Preble  v.  Beed, 
17  Me.  169;  Warren  v.  Blake,  54  Id.  276;  Burr  v.  MiUs,  21  Wend.  290;  Shoe- 
maker  v.  Shoemaker,  11  Abb.  N.  C.  80;  Outerbridge  v.  Phelps,  13  Jones  k  a 
655.  If  the  easement  is  strictly  necessary  to  the  enjoyment  of  the  land  re- 
tained or  last  sold,  such  as  a  way  by  necessity,  a  reservation  of  it  will  be  im- 
plied: Shvbrook  v.  TtJ'netl,  46  L.  T.,  N.  8.,  886;  PinningtonY.  OaOand,  9  Bz. 
1;  Davies  v.  Sear,  L.  B.,  7  Eq.,  427;  Pingree  v.  McDuffie,  56  N.  H.  d06w 


Shaw  v.  South  Cabolina  R.  R  Co. 

[S  BiOHABDeo]f*s  Law,  462.] 
OwHm  OF  Goods  Shipped  bt  Cabrikb  cam  hot  Aocxft  Past  akd  Aban- 
don Bbsidub,  on  account  of  a  loss  by  leakage,  and  recover  of  the  carrier 
the  value  of  the  goods  abandoned;  as  where  molasses  is  shipped  and  some 
of  the  casks  lose  by  leakage,  and  the  owner  accepts  the  residue  and  ro- 
fuses  to  receive  the  leaking  casks. 

MSASTTRE   OF    DaMAOBS   FOB   L0S8  OF   GoODS    BT  COMMON  CaBBIEB  is  the 

price  at  the  place  of  delivery. 

Action  by  «um.  pro.  to  recover  for  loss  snstained  in  two  bar- 
rels of  molasses,  which  the  defendants  undertook  to  cany.  It 
appeared  that  ten  barrels  of  molasses  were  8hipx>ed  to  the  plaint- 
ifiis  in  good  order.    The  plaintiffs  received  eight  barrels^  but 
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refused  to  receive  the  other  two  on  account  of  leakage  of  a  con- 
eiderable  part  of  their  contents.  The  printed  freight  lists  of  the 
defendants  stipulated  that  thej  should  not  be  liable  for  leakage 
of  molasses,  but  the  court  below  held  that  this  applied  only  to 
ordinary  leakage,  and  not  such  as  appeared  in  this  case.  The 
judge  thought,  however,  that  the  carriers  were  liable  only  for  the 
quantity  of  molasses  actually  lost,  and  not  for  the  value  of  the 
two  leaking  casks,  and  the  amount  of  the  actual  loss  being  below 
his  jurisdiction,  ordered  a  nonsuit.  Appeal  and  motion  to  set 
aside  the  nonsuit. 

Kershaw,  for  the  motion. 

Shannon,  contra. 

By  Court,  O'Nball,  J.  It  would  be  enough  for  this  case  to 
say  that  the  plaintiffs,  having  accepted  eight  out  of  the  ten  bar- 
rels shipped,  could  have  no  pretense  to  abandon  the  remaining 
two.    They  must  abandon  all  or  none. 

But  there  is  no  such  arbitrary  rule  which  compels  a  carrier 
to  pay  the  entire  value  of  an  article  less  in  quantity  but  unin- 
jured in  quality. 

The  owner  is  entitled  to  recover  his  damages.  What  are  they  ? 
The  price  of  the  thing  lost  at  the  place  of  delivery.  Beyond 
this  the  pariy  can  not  claim. 

In  insurance  cases,  abandonment  can  only  be  made  where  the 
thing  assured  is  found  to  be  damaged  more  than  half  its  value. 
Sedg.  on  Dam.  256;  Cohen  v.  2he  Fire  <B  Marine  Ins.  C7o.,  Dud. 
147,  151  [31  Am.  Deo.  549].  Surely,  if  this  be  tixe  rule  in 
.  such  cases,  a  carrier  could  not  be  held  liable  for  an  abandon- 
ment, where  the  loss  did  not  approach  this  arbitrary  standard. 
But  we  have  no  such  rule.  The  party  is  entitled  to  demand 
from  the  carrier  that  he  should  be  put  in  as  good  a  condition, 
as  to  his  goods,  as  he  would  have  been  in  if  all  had  been  de- 
livered. This  is  satisfied  by  paying  for  the  quantity  lost  at  the 
price  which  it  bore  at  the  place  of  delivery:  Brandl  v.  Bowlby, 
22  Eng.  Com.  L.  390.  In  this  case,  no  demand  was  made  for 
more  than  the  cost.  If  it  had  been,  I  would  have  allowed  the 
Camden  {jrice  of  molasses  to  the  extent  lost. 

In SmUhY.  Griffith,  3  Hill (N.  T.),  333  [38 Am.  Dec.  639],  which 
was  a  case  against  common  carriers,  Nelson,  C.  J.,  states  the 
rule  as  I  understand  it:  <*  If  goods  are  wholly  lost  or  destroyied, 
the  owner  is  entitled  to  their  full  worth  at  the  time  of  such  loss 
or  destruction.  In  trover,  the  measure  of  damages  is  the  value 
of  the  goods  at  the  time  and  place  of  conversion,  with  interest. 

Am.  "Dmo.  Vox..  LVn— 40 
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or,  perBaps,  at  any  time  between  that  and  the  trial  And  upon 
the  same  principle,  if  the  goods  are  partially  injured,  and  the 
party  asks  redress  for  the  qualified  damages,  the  measure  should 
be  in  like  proportion." 

The  company,  in  this  case  before  us,  offered  to  deliver  the  mo- 
lasses when  it  arrived,  and  have  been  ready  to  deliver  whatever 
is  left  (the  leakage  still  continuing)  at  all  times  since. 

The  plaintiffs  would  not  receive  the  diminished  quantity,  unless 
the  company  would  pay  the  damages  resulting  from  ledcage. 

It  is  beyond  all  doubt  that  the  plaintiffis  could  impose  no  such 
conditions.  They  were  bound  to  take  the  goods  and  test  the 
liability  of  the  defendants  for  the  damage  which  had  been  sus- 
tained. For  it  is  well  settled  that  the  acceptance  of  the  goods 
would  in  no  wise  affect  that  question:  Sedg.  on  Dam.  876. 

How  the  decision  affects  the  plaintiffs'  right  of  property  to  the 
molasses  remaining  in  the  carrier's  possession  is  difficult  to  con- 
ceive. I  should  think  it  had  directly  a  contrary  effect.  For  in 
affirming  that  the  plaintiffs  could  only  recover  for  the  portion 
lost,  it  is  assumed  that  they  might  have  received  what  was  left 

'The  motion  is  dismissed. 

EvAirs,  Wabdlaw,  Fbost,  WrrHxas,  and  WmrNXB,  JJ.,  con- 
curred. 

Motion  dismissed. 

MsASUBX  OF  Damaobs  vob  Loss  of  Goods  bt  Common  Cabbtkb;  See 
BdnUnson  v.  Baxter^  9  Am.  Deo.  751;  McGregor  v.  KUgort^  27  Id.  260;  Htmd 
T.  BayneM,  33  Id.  54;  Smilh  v.  GriffiUi,  38  Id.  639,  and  notes. 

That  Owksr  oak  not  Bejbct  Goods  for  Partial  Loss  bt  Cabbixr,  where 
thoee  remaining  are  uninjored  in  quality,  and  recover  their  entire  value,  but 
can  only  recover  the  price  of  thoee  lost,  i«  a  point  upon  which  the  prindpa] 
i  is  cited  and  followed  in  Michigan  B,  B,  Co,  v.  BiveM,  13  Ind.  265. 


Mabtin  v.  Ranlett. 

[5  RiOHABD«oii*S  Law,  Ml.] 

Pboof,  in  Tbxspass  to  Try  Title,  of  Claim  of  Titlb  from  Common 
SouBCB  by  both  parties  is  sufficient  to  enable  the  plaintiff  to  avoid  a 
nonsuit,  as  where  it  is  shown  that  both  claim  under  execution  sales 
against  the  same  party. 

Defendant  Suppltino  Proof  of  Common  Origin  of  Titlb  claimed  by 
both  parties,  if  the  plaintiff  fails  to  do  so,  will  prevent  a  nonsuit  in  the 
appellate  court  in  trespass  to  try  title,  although  a  nonsuit  was  errone- 
ously refused  in  the  first  instance  in  the  court  below. 
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DeFENBAHT    18    NOT    ESTOPPED    TO    ShOW    BETTBft    TiTLB    THAN    COXMOM 

Origin,  from  which  both  trace  title,  and  under  which  the  defendant  ob- 
tained posseaaion,  in  trespass  to  try  title,  bnt  it  is  not  sufficient  merely 
to  raise  a  doubt  as  to  which  is  the  paramount  title. 
PuBCHASEB  AT  Shxriff*s  Salb  Doino  Ant  Act  Prbtentino  Faib  Com- 
PSTITION  vitiates  the  sale,  and  obtains  no  title;  as  where  the  purchaser 
at  such  a  sale,  being  a  mortgagee  of  the  same  land,  exhibited  his  mortgage 
at  the  sale  and  proclaimed  that  the  sale  was  only  to  complete  the  title, 
that  is  to  say,  that  it  was  a  sale  of  the  equity  of  redemption  only,  when 
in  fact  the  debtor's  entire  estate  was  on  sale,  and  thereby  obtained  the 
land  at  a  nominal  price. 

SUBSBQUBKT  .EXBCUTION  PUBCHASEB  MAT  ShOW  FrAUD  IN  PrIOB  EXECU- 
TION Sals  of  the  same  land,  whereby  the  prior  purchaser  preyented  com- 
petition and  obtained  the  land  at  a  nominal  price,  in  trespass  to  try  title, 
without  having  the  prior  sale  set  aside;  and  the  finding  of  fraud  by  the 
jury  in  such  a  case  will  not  be  disturbed. 

Tbespass  to  try  title.  On  behalf  of  the  plaintiff  it  appeared 
that  both  parties  claused  under  purchases  on  execution  on  judg- 
ments against  one  Marsh;  that  defendant  was  tenant  of  the  heirs 
of  one  Gaiy,  who  in  1837  took  a  mortgage  of  the  premises  from 
Marsh  to  secure  a  certain  bond;  that  he  recoyered  judgment  on 
the  bond  against  Marsh  in  1840,  and  on  execution  on  said  judg- 
ment purchased  the  premises  in  1843  for  twelve  dollars;  that 
Oaiy  exhibited  his  mortgage  at  the  sale,  and  said  the  sale  was 
made  to  complete  the  title;  that  the  plaintiff  purchased  the  same 
premises  on  a  subsequent  execution  sale  under  a  judgment  re- 
covered against  Marsh  in  1829,  and  received  a  sheriff's  deed. 
Motion  for  a  nonsuit  denied.  The  defendant  offered  evidence 
tracing  his  title  to  Marsh,  and  also  some  evidence  of  a  not  very 
satisfactoiy  nature  to  show  that  he  had  acquired  a  better  title 
than  that  of  Marsh.  Verdict  for  the  plaintiff,  under  instructions 
submitting  the  question  of  fraud  in  Gary's  purchase  to  the  jury. 
The  judge  stated  his  own  opinion  to  be  that  the  evidence  of 
fraud  was  not  sufficient.  Appeal  and  motion  for  a  nonsuit,  be- 
cause the  plaintiff  had  failed  to  show  title,  and  motion  for  a 
new  trial,  because,  among  other  things,  the  judge  had  errone- 
ously instructed  the  jury  (though  it  did  not  appear  from  the 
judge's  report)  that  the  defendant,  having  purchased  under 
Marsh,  could  not  show  that  he  had  acquired  a  better  title  from 
another  source;  because  the  verdict  was  against  law  and  evi- 
dence, there  being  no  proof  of  fraud  in  the  sale  to  Gkiry,  and  if 
there  was,  a  superior  title  to  that  of  Marsh  had  been  shown,  and 
the  fraud,  if  proved,  was  insufficient  to  invalidate  a  title 
under  sheriff's  sale  which  had  been  subsisting  more  than  four 
years. 
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BelUnger,  for  the  appellant. 
BauskeU  and  Aldrichg  contra. 

By  Court)  Wrrmms,  J.  The  first  question  to  be  considered  is, 
whether  the  defendant  is  entitled  to  a  nonsuit  The  motion  pro- 
ceeds upon  the  footing  of  the  general  rule,  that  the  plaintiff  is  to 
show  on  pain  of  nonsuit,  in  action  of  trespass  to  try  title,  a  good 
and  perfect  title,  which  implies  that  he  shall  connect  himself  with 
the  oldest  grant  of  the  Iocils  in  qiu>,  or  else  produce  proof,  which 
is  held  to  be  equivalent.  The  plaintiff  founds  his  claim  to  be 
exempt  from  this  rule  on  the  footing  that  he  had  shown  a  claim 
of  title  by  the  defendant  and  himself  from  a  conmion  source,  to 
wit,  from  one  Marsh;  and  the  defendant,  for  the  purpose  of  his 
motion  for  nonsuit,  urges  in  reply  that  the  plaintiff  had  not 
shown  that  fact 

Upon  examining  the  brief,  supported  by  the  notes  of  the  prog- 
ress of  the  trial,  made  by  the  circuit  judge,  we  find  it  had  ap- 
peared in  behalf  of  Maxtin,  the  plaintiff,  that  Oaiy,  who  was 
defendant's  lessor,  had  taken  a  mortgage  from  Marsh  as  seised 
in  fee  of  the  premises  in  question;  that  he  had  purchased  the 
same  from  the  sheriff  in  1843,  at  an  official  sale,  under  an  execu- 
tion of  his  own  against  Marsh;  and  that,  at  a  subsequent  time, 
the  plaintiff  had  bought  the  same  premises,  at  an  official  sale  by 
the  sheriff,  under  an  older  execution  against  Marsh.  We  think 
this  CTidence  did  develop  the  fact  that  both  parties  traced  their 
claim  of  title  to  a  common  source  sufficiently  to  render  it  im- 
proper to  grant  a  motion  of  nonsuit 

Supposing,  however,  the  plaintiff  had  left  his  case  defective 
on  this  head,  and  the  proof  needed  to  show  a  common  origin  of 
the  title  claimed  by  both  parties  appeared  in  the  evidence  ad- 
duced for  the  defendant,  it  does  not  follow  he  would  be  entitled 
to  a  nonsuit  here.  It  was  said  in  the  case  of  Thomas  v.  Jeter,  1 
Hill  (S.  C),  382,  as  follows:  ''Even  if  the  presiding  judge  had 
erroneously  refused  the  nonsuit,  and  the  defendants,  in  their 
defense,  hod  supplied  the  proof  necessary  to  make  out  the  plaint- 
iff's case,  a  nonsuit  could  not  be  directed  here:  it  was  their  own 
imprudence  to  supply  the  proof,  and  when,  upon  the  whole 
proof,  it  appears  that  the  plaintiffs  are  entitled  to  recover  [and 
we  may  add,  when  the  jury  have  ratified  it],  it  would  be  sport- 
ing with  justice  to  say  they  should  be  turned  out  of  court  on 
account  of  such  an  error  of  the  judge." 

That  the  plaintiff  need  not  travel  beyond  a  source  of  title, 
common  to  himself  and  his  adversary,  is  sufficiently  established 
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by  the  case  just  cited  from  1  Hill,  882,  and  EiU  t.  Robertgan,  1 
Strobh.  L.  1. 

The  question  inTolTing  the  merits  of  the  contest  then  arose, 
to  wit.  Which  party  had  the  better  right  to  the  title  conceded 
once  to  haye  been  in  Marsh  ?  This  concession  is  not  to  be  re- 
garded as  working  an  estoppel  upon  defendant,  so  as  to  pre- 
clude him  from  showing  that  he  had  acquired  a  better  title  than 
that  which  he  had  deriyed  from  Marsh;  nor  was  it  so  treated  in 
this  case,  for  eyidence  was  heard  in  his  behalf  designed  for  that 
purpose.  The  difficulty  was,  that  he  did  not  proye  the  acquisi- 
tion, by  himself,  of  such  better  title;  he  only  raised  a  doubt  as  to 
where  the  real,  paramount,  legal  title  was.  Considering  the  re- 
lation which  these  parties  bore  to  each  other  touching  a  title, 
good  as  to  the  one  or  the  other  of  them,  in  this  contest,  that 
was  not  enough,  especially  where  the  defendant  has  gained  the 
possession  of  the  premises  under  a  title  which  he  would  repu- 
diate. For  it  will  be  found,  and  may  be  remarked  as  matter  of 
illustration,  that  where  the  doctrine  of  estoppel  (call  it  equita- 
ble or  common-law  doctrine)  applies  restraint  to  a  tenant  in 
fayor  of  a  landlord,  it  is  far  more  stringent,  in  yiew  of  English 
and  American  courts,  where  the  tenant  would  impute  defects  in 
the  landlord's  title  existing  when  he  entered,  and  those  arising 
subsequently,  though  he  agreed  to  hold  the  premises,  alr^tdy  in 
possession,  under  the  landlord. 

Upon  the  question,  which  had  the  better  right  to  the  title 
claimed  by  each,  the  defendant  showed  that  Gary  acquired  the 
first  conyeyance  from  the  sheriff,  Martin  acquired  a  conyeyance 
subsequently  from  the  same  quarter.  Without  more,  this  must 
haye  placed  the  defendant  on  the  yantage-ground.  But  the 
plaintiff  imputed  fraud  to  the  sale  by  the  sheriff  to  Gkuy, 
founded  on  the  fact  that  the  sheriff  sold  under  a  junior  Ji.  fa. 
in  fayor  of  Gary,  who  attended,  and  presenting  a  mortgage 
from  Marsh  to  himself,  of  the  premises  under  sale,  said  that 
**  the  sale  was  made  to  complete  the  title."  The  jury,  applying 
the  standard  prescribed  to  them,  ''that  all  sales  at  auction 
should  be  open  to  full  and  free  competition,"  and  that  a  pur* 
chaser  must  do  no  act,  **  the  effect  of  which  was  to  destroy  this 
tail  competition,"  haye  affirmed  that  QtafB  conduct  did  con- 
trayene  such  rule  of  law,  and  did  yitiate  ihe  sale  by  the  sheriff 
to  himself.  In  this  they  differed  from  an  opinion  expressed  by 
the  presiding  judge  in  the  report,  but  whether  to  the  jury  is  not 
stated. 

Without  undertaking  to  form  any  opinion  ourselyes  upon  the 
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fact,  in  the  present  case  we  most  allow  that  when  sach  a  ques- 
tion does  arise  in  a  canse,  there  is  no  other  arbitrament  to  which 
it  can  be  submitted  but  that  of  the  jury.  They  haye  been  sat- 
isfied, in  the  present  instance,  by  the  considerations,  that  a 
mortgagee  of  the  premises  presented  himself  at  a  sheriff's  sale, 
where  the  rule  of  caveai  emptor  prevails,  with  mortgage  in  hand; 
proclaimed  that  the  sale  was  made  to  complete  title;  that  this 
can  be  accomplished  only  (so  far  as  mortgagee  is  concerned)  in 
case  his  mortgage  be  of  date  prior  to  any  judgment  in  favor  of 
another  against  the  mortgagor;  that  the  proclamation  naturally 
imported  that  such  was  the  case;  that  such  was  not  in  fact  the 
case;  that  the  absolute  estate  of  Marsh  was  properly  on  sale, 
and  is  now  claimed  to  have  been  sold,  whereas  the  equity  of  re- 
demption alone  was  represented  to  be  on  sale,  and  so  represented 
by  the  purchaser  at  that  sale,  and  his  representation  was  adopted 
by  the  sheriff,  at  least  not  repudiated  or  corrected.  We  would 
not  venture  so  far  to  trench  upon  the  province  of  the  legal  triers 
of  fact  as  to  reverse  such  their  decision. 

It  has  been  suggested,  however,  at  the  bar  (and  the  idea  has 
attracted  attention  in  this  court),  that  there  is  inconvenience 
and  danger  of  serious  mischief  in  entertaining  an  action  of 
trespass  to  try  title,  by  a  subsequent  against  a  prior  purchaser 
of  the  same  land,  from  the  same  sheriff,  sold  as  the  property  of 
the  same  defendant  in  executions,  which  are  existing  and  in 
force  at  either  sale — ^until,  by  proceedings  in  equity,  the  prior 
sale  shall  have  been  declared  void  and  set  aside.  It  is  sug- 
gested that  the  question  of  fraud,  when  presented  collaterally, 
may  not  be  thoroughly  sifted;  that  a  mere  mistake  of  opinion, 
expressed  with  no  dishonest  end,  may  be  confounded  with  the 
utterance  of  a  corrupt  falsehood,  with  deliberate  purpose  of  de- 
ception; that  all  this  may  be  imputed  to  a  casual  observation, 
when  no  one  regarded  or  acted  on  it;  that  if  such  conduct  as 
Gary's  '*  diilled"  the  sale,  such  as  the  plaintiff's  can  have  no 
less  effect,  since  property  is  pushed  under  the  hammer  for  the 
second  time,  under  most  forbidding  difficulties  and  a  cloud  of 
doubt,  and  a  purchaser  must  be  bold  enough  to  make  up  his 
mind  to  imavoidable  litigation;  that  imder  such  circumstances 
both  debtor  and  creditors  are  subjected  to  forfeiture;  that 
finally,  a  high  equity  may  be  submitted  to  a  law  tribunal. 
There  is  force  in  such  views.  In  many  cases  they  must  be  very 
potent;  yet  it  may  be  answered,  that  creditor  or  debtor  in  exe- 
cution may  resort  to  equity,  and,  as  we  suppose,  restrain  ail 
other  proceedings  until  the  remedy  may  be  exhausted  in  that 
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jurisdiction.  Besides,  cases  may  perhaps  arise  in  a  form  and 
under  circumstances  which  we  could  not  exclude  from  this 
forum,  upon  any  ground  of  convenience  or  of  law.  Suppose  a 
decree  for  twenty-five  dollars  should  exist  against  aland  owner, 
and  the  plaintiff  in  execution  should  cause  a  palpably  fraudu- 
lent sale  of  his  land  for  one  fiftieth  of  its  value,  buy  it  himself, 
and  take  possession,  could  we  exclude  a  bona  fide  purchaser 
from  defendant  in  execution  for  the  full  value  of  his  land  from 
his  action,  simply  because  he  had  to  travel  over  such  a  prior 
sale,  and  extinguish  it,  when  he  could  do  so  by  the  most  over- 
whelming evidence  of  fraud  ?  Such  and  like  cases  might  be 
conceived,  as  to  realty  or  personalty,  where  the  expenses  of 
litigating  in  chancery  might  prove  a  very  formidable  obstacle 
to  the  course  of  justice;  audit  can  not  be  maintained  that  a 
question  of  fraud  at  a  sheriff's  sale,  or  in  other  forms,  is  not 
cognizable  at  law. 

At  any  rate,  just  such  a  case  as  this,  presenting  the  same 
question  in  the  same  form  of  action,  and  decided  in  the  same 
way,  went  before  the  jury  at  Union;  and  their  finding  of  fraud 
in  the  sheriff's  sale,  though  not  in  accordance  with  the  opinion 
expressed  to  them  by  Hie  circoit  judge,  was  sustained  by  the 
court  of  appeals  at  Columbia:  Keefnan  t.  Pearson,  MS.,  May 
term,  1830. 

The  objection  set  down  to  the  admission  of  evidence  on  the 
part  of  the  plaintiff  haTing  been  abandoned  here,  and  the  con- 
siderations hereinbefore  directed  to  the  other  grounds  of  ap- 
peal, satisfying  this  court  that  the  defendant  should  take 
nothing  by  his  motions,  the  same  are  therefore  dismissed. 

(VNeall,  Evans,  Fbost,  and  Whttneb,  JJ.,  concurred. 

Motions  dismissed; 

What  Title  must  bb  Shown  in  Trespass  to  Tbt  Title:  See  BankqfS.  O, 
▼.  South  Carolina  etc  Co,,  49  Am.  Dec.  640,  and  note. 

PuBCHASEB  Fraudulently  Prevbntinq  Gompstition  at  Shebot's  Sale, 
BriBOT  or:  See  Foulk  v.  McFaarkme,  Z7  Am.  Dec.  467;  Siovail  v.  Fotrmenf 
tie.  Bank,  47  Id.  85;  TrimbU  v.  Turner,  53  Id.  90;  Byera  v.  Ibwkr,  54  Id. 
271;  Kinard  v.  £Iier$,  55  Id.  643,  and  cases  cited  in  the  notes  thereto. 


Bbaxton  v.  Fbeeman. 

[6  BiOBiBXMON'a  Law,  85.] 
Wira'8  DowEB  nr  Lands  Aliened  by  HuasAND  is  not  Barbed  by  Deyibb 
to  her  of  all  her  husband's  property  daring  her  life  or  widowhood,  though 
the  devise  is  aooepted. 
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Xhtkht  tsat  Win's  Dowkr  shall  bb  Babbed  bt  Aocxftakgb  ct  Pbo- 
▼moN  under  the.  husband's  will  most  appear  in  th^  will  by  express 
words  or  necessary  implication. 

Deicakd  of  dower  in  certain  lands  aliened  by  the  demandant's 
husband  during  coverture.  The  defendant  pleaded,  among 
other  defenses,  that  the  demandant  had  elected  to  take  a  pro- 
vision under  her  husband's  will  in  lieu  of  dower,  and  it  was 
shown  that  the  husband  had  devised  to  the  demandant  during 
life  or  widowhood  all  his  real  and  personal  estate,  and  that  since 
his  death  she  had  received  and  was  now  enjoying  the  same. 
The  court  held  that  a  gift  of  part  of  the  husband's  estate  would 
not  be  construed  to  be  in  lieu  of  dower  unless  expressly  de- 
clared to  be  so,  but  that  a  gift  of  the  whole  necessarily  implied 
that  it  was  in  lieu  of  dower,  and  the  acceptance  was  a  bar,  and 
nonsuited  the  demandant  Appeal  and  motion  to  set  aside  the 
nonsuit. 

Bellinger,  for  the  motion. 

Owens,  contra. 

By  Court,  Wabdlaw,  J.  The  gift  made  by  a  husband's  will 
to  his  wife,  either  for  life  or  in  fee,  of  everything  that  he  owned 
at  his  death,  apart  from  a  distinct  manifestation  of  a  contrary 
intention,  would  be  construed  a  benevolence;  the  acceptance  of 
it  would  by  necessity  exclude  her  demand  of  dower  in  the  lands 
contained  in  the  gift,  for  she  could  not  demand  against  herself: 
Shep.  Touch.  828;  CasUm  v.  CasUm,  2  Bich.  Eq.  2;  but  it  would 
affect  her  right  of  dower  in  other  lands  which  the  husband  had 
aliened  during  coverture  no  more  than  it  would  affect  her  right 
in  a  chose  in  action  or  any  other  thing  to  which  she  was  entiUed 
independent  of  the  husband's  will:  Cunningham  v.  Shannon,  Eq. 
Mss.  H.  407;  Hiichena  v.  EUchena,  2  Yeni.  403;  AdaU  v.  AdaU, 
2  Johns.  Ch.  448  [7  Am.  Dec.  539];  and  other  cases  cited  in  the 
dissenting  opinion  of  Chancellor  Dargan  in  Bailey  v.  Boyce,  4 
Strobh.  Eq.  92. 

It  has  been  suggested  here  that  the  devise  of  the  remainder 
after  the  wife's  life  estate  would  be  diminished  and  disturbed 
by  the  damages  which  the  defendant,  husband's  vendee,  would 
recover  from  the  husband's  executors  for  the  breach  of  warranty 
that  would  be  made  by  the  wife's  recovery  of  dower  in  the  lands 
conveyed  to  the  defendant:  that  thence  arises  an  implication  in 
the  will  that  the  provision  therein  made  for  the  wife  should  be 
in  lieu  of  dower;  and  that  her  acceptance  of  it  has  barred  her 
present  demand*    Admitting  thi^t  there  was  a  warranty,  and 
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that  the  remainder  will  be  diminished  as  has  been  suggested, 
the  result  at  last  will  be  that  the  remainder  will  be  less  valuable 
than  had  been  expected — ^that  the  testator  was  worth  less  than 
the  remaindermen  had  hoped.  The  dower  disturbs  just  as  a 
debt  of  the  testator  would  do.  As  a  derise  to  a  creditor  would 
not  of  itself  preyent  his  taking  both  his  debt  and  devise,  so  a 
devise  to  a  wife  does  not  of  itself  have  any  effect  upon  her 
dower,  which  is  no  more  subject  to  the  disposition  of  a  testator 
than  is  his  debt.  The  right  to  either  debt  or  dower  may  be  ex- 
tinguished by  the  acceptance  of  something  which  has  been  given 
for  the  purpose  of  satisfying  it;  but  such  purpose,  in  a  husband's 
will,  when  it  is  urged  against  dower,  must  appear  by  express 
words  or  necessary  implication. 
Motion  granted. 

O'NxALL,  WrrHEBSy  and  WmTHEB,  JJ.,  concurred. 

Motion  granted. 

Wnx's  DowvB  Bahiiit)  by  PBOvmoK  nr  Hcbbakd's  Whj^  when  and 
when  not:  See  Botiond  v.  .^ScAo^f,  51  Am.  Deo.  576;  Meiise^B  Appeal,  Uld. 
573,  and  eaeea  oited  in  the  notes  thereto. 


Bledsoe  v.  Thompson. 

[6  RiOHASiMOM'a  Law,  44.] 

Oamoo  TtLAitBAcnovB  ARX  ViKwxD  WITH  Stbongkr  OoHDSMirATiov  by 
the  oonrts  of  South  Ckirolina  than  by' the  English  ooorts. 

Losxa  MAT  Recover  tbou  Staks-holdxb  Monet  Bet  by  him  on  a  hone- 
race,  on  demanding  it  before  it  ii  paid  over. 

AiwPMPaiT  to  recover  money  deposited  by  the  plaintiff  with  the 
defendant  as  stake-holder  as  a  wager  on  a  horse-race.  The 
wager  was  decided  against  the  plaintiff,  but  he  gave  notice  to 
the  defendant  not  to  pay  the  money  over,  but  the  defendant 
nevertheless  did  so.  Verdict  for  the  plaintiff,  under  the  in- 
structions of  the  court  Appeal,  and  motion  for  a  new  trial,  on 
the  ground  that  the  plaintiff  had  no  cause  of  action. 

A.  P.  Aldrich,  for  the  motion. 

Owens,  contra. 

By  Court,  Wcthsbs,  J.  We  shall  enter  upon  no  review  of 
our  own  or  of  other  cases,  with  a  view  to  say  what  this  case 
might  suggest,  but  what  is  not  necessary  to  its  determination. 
It  is  safe  to  observe  that  the  courts  of  this  state  look  with  a 
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Btronger  spirit  of  oondemnatioii  upon  every  class  of  cases  in- 
▼olying  gaming  transactions  than  hare  the  English  courts  upon 
some  of  them;  and  this  will  appear  from  what  is  contained  in 
the  case  of  Bice  t.  Oia,  1  Strobh.  K  82. 

The  money  which  Bledsoe  sued  for  he  had  deposited  with 
Thompson  as  a  wager  upon  a  horse-race.  He  lost  the  race,  but 
directed  Thompson  not  to  pay  the  money  over.  The  winner  had 
no  legal  right  to  it :  his  action  for  it  could  not  haye  been  sustained, 
whether  directed  against  Thompson,  the  stake-holder,  or  against 
Bledsoe.  Why  could  not  the  latter  countermand  any  previous 
authority  that  might  have  been  communicated  to  Thompson? 
It  was  not  a  case  in  which  Thompson  held  an  agency  coupled 
with  an  interest  in  himself;  nor  one  in  which  lliompson  bad 
incurred  a  liability,  the  discharge  of  which  required  that  he 
should  pay  the  deposit  to  the  winner;  nor  one  in  which  any 
right  of  a  third  party  cognizable  by  the  law  demanded  that 
Thompson's  trust  or  agency  should  be  regarded  irreyocable; 
nor  one  in  which  two  principals  had  mutually  constituted  a 
common  agent,  the  entire  fulfillment  of  whose  agency  as  origi- 
nally defined  had  become  necessary  to  vindicate  the  supervening 
legal  rights  of  either  of  the  two;  nor  one  in  which  legal  rights 
of  a  third  person  had  arisen  upon  a  partial  execution  of  an 
agency  created  by  Bledsoe.  It  is  a  case  in  which  the  defendant 
held  for  the  plaintiff  an  illegal  wager  (one  at  least  which  the 
law  does  not  sanction,  though  an  indictment  might  not  lie); 
and  in  such  case  we  have  the  opinion  of  the  English  court  that 
either  party,  even  the  loser,  may  recover  from  the  stake-holder 
the  money  deposited  by  him,  whether  the  wager  or  event  be 
decided  or  not;  provided  he  demand  his  money  before  the  same 
be  actually  paid  over,  after  the  event,  to  the  winner:  Hasielow 
V.  Jackson,  15  Eng.  Ck>m.  L.  117.  Without,  therefore,  prose- 
cuting the  inquiry  into  any  other  grounds  that  might  be  dis- 
cussed in  such  a  case  as  this,  the  foregoing  considerations  have 
brought  us  to  affirm  the  conclusion  on  the  circuit  and  to  adjudge 
that  the  motion  be  refused.    And  it  is  ordered  accordingly. 

CNeall,  Wabdlaw,  Frost,  and  Whitneb,  JJ.,  concurred. 

Motion  refused. 

Monet  Deposited  on  Waoeb  mat  bb  Reoovbbed  Back  from  Staub- 
HOLDEB,  when  and  when  not:  See  ShackU/ard  y.  Ward^  36  Am.  Deo.  435; 
J^rty  V.  Iteklin,  Id.  456;  Stacy  ▼.  Fo8s,  Id.  755;  Dauterive  v.  Brousaard^  39 
Id.  560;  BtUet  v.  Laneatter,  51  Id.  696,  and  oases  oited  in  the  note»  thereto. 
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Bbiganoe  V.  Ebwin's  Lessee, 

[1  SWAH,  875.] 

Lett  or  Execution  on*  Land  must  Contain  Such  Obnsral  Dbsoriptioii 
M  will,  by  reasonable  inUndment,  connect  it  with  the  sale  and  deed,  so 
that  pnichasera  may  know  the  land  to  be  sold,  and  form  some  estimate 
of  its  valne,  and  that  the  sheriff  or  marshal  making  the  sale,  or  his  sao- 
cessor,  looking  to  the  levy,  may  know  what  land  to  convey,  and  not  sell 
one  tract  and  convey  another. 

It  must  Apfbab  from  Lbvt  of  Execution  on  Land,  and  from  sheriffs 
deed,  that  the  land  named  in  each  is  the  same. 

Pabol  Evidence,  except  in  Case  of  Latent  Ambiouitt,  is  in  General 
iNADBdssiBLB  to  show  the  identity  of  land  levied  on  under  ezeontioa. 

Lett  Indorsed  on  Execution  is  Void  for  Uncertaintt.  in  Description 
of  land  levied  on,  if  in  the  words:  *'  Levied,  twentieth  August,  )825,  on 
nineteen  hundred  and  fifty  acres  of  land,  in  Henderson  county,  part 
of  a  tract  of  two  thousand  five  hundred  acres  located  by  Daniel  Oil- 
Christ,"  and  sale  thereon  vests  no  title  in  the  purchaser. 

There  is  No  Presumption  that  Entry  on  Land  Levied  on  was  made 
in  aebtor's  name,  in  the  absence  of  any  statement  in  the  levy  to  that  ef* 
feet,  for  he  may  be  a  purchaser  as  well  as  an  enterer. 

Ejectment.  Judgment  for  the  plaintiff,  and  the  defendant 
brought  error.     The  opinion  stated  the  case. 

BvJlock  and  Scurlock,  for  the  plaintiff  in  error. 

Jf.  and  H.  Broum,  for  the  defendant  in  error. 

By  Court,  Tottbn,  J.  The  action  is  ejectment  in  the  circuit 
court  of  Henderson  for  one  thousand  nine  hundred  and  fifty 
acres  of  land.  At  July  term,  1851,  of  said  court,  there  was  a 
trial,  T?hich  resulted  in  a  judgment  for  the  plaintiff,  and  the  de< 
f endant  has  appealed  in  error  to  this  court. 

77» 
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James  Erwin,  the  plaintiff's  lessor,  claims  title  under  a  mar* 
shal's  sale,  made  Noyember  12,  1825,  in  virtue  of  an  execution 
issued  by  the  circuit  court  of  the  United  States  at  Nashville,  on 
a  judgment  in  that  court  in  fayor  of  the  Bank  of  Georgia  y.  An-- 
drew  Erwin.  The  marshal's  deed  and  the  record  of  that  pro- 
ceeding were  produced  at  that  trial.  The  levy  indorsed  on  the 
execution  is  in  these  words:  **  Leyied,  twentieth  August,  1825» 
on  nineteen  hundred  and  fifty  acres  of  land,  in  Henderson 
county,  part  of  a  tract  of  two  thousand  fiye  hundred  acres 
located  by  Daniel  Gilchrist."  The  description  contained  in  the 
marshal's  deed  is  in  the  words  of  the  leyy,  and  no  more.  And 
now  the  only  question  is,  whether  an  execution  sale  made  in  yir- 
tue  of  such  a  leyy  is  yalid  or  not. 

The  rule  to  be  deduced  from  the  cases  on  this  subject  seems 
to  be,  that  the  leyy  must  contain  such  general  description  as 
will,  by  reasonable  intendment,  connect  it  with  the  sale  and 
deed,  so  that  purchasers  may  know  the  land  to  be  sold,  and 
form  some  estimate  of  its  yalue,  and  that  the  sheriff  or  marshal 
mating  the  sale,  or  his  successor,  looking  to  the  leyy,  may 
know  what  land  to  convey,  and  not  sell  one  tract  and  convey 
another:  Parker  v.  8wan^  1  Humph.  81  [84  Am.  Dec.  619]; 
CHbba  v.  Thompson,  7  Id.  180. 

The  notice,  founded  on  the  levy,  is  supposed  to  contain  the 
same  description,  and  purchasers  are  thereby  directed  to  the 
land  intended  to  be  sold.  The  deed,  also  founded  on  the  leyy» 
contains  a  more  full  and  special  description,  consistent,  how- 
ever, with  that  contained  in  the  levy,  and  it  must  appear  from 
the  levy  and  the  deed  that  the  land  named  in  each  is  the  same, 
for  parol  evidence,  except  in  the  case  of  latent  ambiguity,  is, 
in  general,'  inadmissible  to  snow  the  identity  of  the  land.  Thus, 
in  Taylor  v.  Cogart,  4  Humph.  434  [40  Am.  Deo.  655],  it  wis 
held  that  a  notice,  being  a  matter  in  pais,  was  inadmissible  to 
aid  a  defective  levy. 

The  levy  may  contain,  in  itself,  the  degree  of  certainty  re- 
quired, and  that  is  the  better  practice;  but  if  it  refer  to  a  deed 
or  other  title  paper  of  record,  to  which  convenient  access  may  be 
had,  it  thereby  incorporates  in  itself  the  description  contained  in 
the  deed  or  title  paper  referred  to.  So,  the  levy  may  have  the 
requisite  certainty,  by  reference  to  natural  or  artificial  objects  on 
the  land,  or  to  adjoining  lands. 

In  the  cases  that  have  occurred,  the  following  levies  were 
held  to  be  bad:  "  Levied  on  eight  thousand  acres  of  land,  lying 
in  four  different  tracts,  in  the  county  of  Stewart:"  Pound  v. 
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PvMen^  8  Terg.  838.  **  Leyied  on  three  tracts  of  land,  one  tract 
containing  three  hundred  acres,  one  tract  containing  forty  or 
fiffy  acres,  one  other  tract  containing  one  hundred  and  ten 
acres,  as  the  property  of  Hajrwood  Cozart,  all  in  the  county  of 
Carroll:"  Taylor  t.  Cozart,  4  Humph.  434  [40  Am.  Dec.  655]. 
"  Levied  on  lot  No.  — ,  in  the  town  of  Greenville,  with  its  im- 
provements:" Broum  v.  Dickson,  2  Id.  396  [37  Am.  Dec.  560], 

But  in  Parker  v.  Swan,  1  Humph.  84  [34  Am.  Dec.  619],  the 
description  was:  Levied  on  ''  John  Doak's  seventy  acres  of  land, 
on  the  waters  of  the  west  fork  of  Stone's  river,"  and  the  levy 
was  held  to  be  good.  As  to  this  levy,  it  is  to  be  observed  that 
the  county  will  be  inferred  from  the  fact  that  the  levy  was  made 
by  the  sheriff  of  Butherford:  Found  v.  PuUen,  supra;  Broum  v. 
Dickaon,  supra.  It  states,  then,  the  owner  of  the  land,  the 
number  of  acres,  its  location,  that  is,  on  the  vraters  of  the  west 
fork  of  Stone's  river,  in  the  county  of  Butherford.  But,  with- 
out intending  to  disturb  its  authority,  it  must  be  regarded  as 
going  to  the  utmost  limit  admissible  under  the  rule  before  stated. 

Now,  in  view  of  tiie  rule  and  the  cases  referred  to,  how  is  the 
levy  in  the  present  case  to  be  considered  ? 

It  is  evident  that  if  the  words  "  located  by  Thomas  Gilchrist " 
be  omitted,  the  levy  would  be  bad.  Do  those  words  give  it 
such  certainty  as  to  make  it  good  ?  The  location  or  entry  being 
the  inception  of  the  title  and  a  matter  of  record  if  it  were  re- 
ferred to  and  identified  by  the  levy  vnth  reasonable  certainty,  it 
would  become  a  part  of  the  levy  and  be  taken  in  aid  of  its  de- 
scription. But  we  think  it  is  not  sufficiently  identified  for  that 
purpose.  It  does  not  appear  in  whose  name  the  location  was 
made,  or  in  what  name  and  section,  or  in  what  part  of  the  county 
the  land  was  located.  The  name  of  the  owner  is  the  most 
material  fact  omitted  in  the  description,  in  the  absence  of  which, 
it  should  otherwise  have  a  reasonable  certainty. 

Could  persons  desirous  to  purchase  ascertain  with  any  con* 
venience  and  certainty  the  locality  and  identity  of  land  intended 
to  be  sold  under  this  description  ?  And  how  is  a  description  in 
the  marshal's  deed,  if  it  were  perfect,  as  it  is  not,  to  be  con- 
nected with  that  contained  in  the  levy,  so  as  to  identify  the  one 
with  the  other  without  the  aid  of  extrinsic  proof? 

It  would  require  parol  evidence  to  show  negatively  that  Gil- 
christ located  but  the  one  tract  containing  two  thousand  five 
hundred  acres,  from  which  it  might  be  inferred  that  that  was 
the  tract  intended  to  be  sold;  and  if  that  were  not  the  fact,  then 
the  description  would  become  still  more  vague  and  uncertain. 
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Bat  we  have  seen  that  titles  held  tinder  judicial  sales  can  not 
depend  upon  evidence  of  this  description  for  their  Taliditj. 

We  may  further  obserre  that  it  is  not  to  be  presumed  as  a 
facty  in  the  absence  of  any  statement  in  the  levy  to  that  eflbct, 
that  the  entry  was  made  in  the  name  of  the  debtor,  for  he  may 
be  a  purchaser  as  well  as  an  enterer. 

The  levy  is  not  aided  in  the  present  case  by  the  description 
contained  in  the  deed,  for  it  is  the  same  as  that  in  the  leyy,  and 
no  more. 

We  consider  that  the  levy  was  Toid  for  uncertainty,  and  that 
the  marshal's  sale  communicated  no  title  to  the  purchaser. 

His  honor,  the  circuit  judge,  haying  considered  otherwise, 
his  judgment  will  be  reyersed,  and  the  cause  remanded  for  a 
new  trial. 

SurFiciKMCT  OF  Dksgbiption  of  Land  nr  Lkvt,  or  retam  of  ezMntioii,  of 
in  sheriff's  deed:  See  IluddlesUm  v.  EeynolcW  Leme,  50  Am.  Dea  702,  and 
note  collecting  the  prior  cases  in  this  series.  See  also,  as  to  descriptioii  ol 
shares  of  stock  levied  on,  Princeton  Bank  ▼.  Oroner,  53  Id.  254. 

-  CoNCLUsrvEN ESS  OF  Offiobb's  Rbtubn,  akd  Ai>ifi88iBnJTT  OF  Pabol 
EyiDBNCS  TO  Vabt:  See  cases  cited  in  the  note  to  Dwimd  y.  Soper,  52  Am. 
Dec.  G45;  see  also  ShotweU  t.  HamUin,  55  Id.  83;  iS^wofi  v.  Parker,  27  Id.  022; 
fre6&  V.  ^timpoM,  33  Id.  310;  McClelland  y.  Slrngk^f,  42  Id.  224. 


Babham  v.  Tubbeyille. 

(1 SWAV,  437.] 

Ppkchaseb's  Tttlb  to  Slays,  Pubchaskd  durinq  Owner's  Infakot  Croai 
OQO  haying  no  title,  can  not  bexUspnted,  at  law  or  in  equity,  by  in£ant^ 
when  he  has  reached  his  majority,  if,  having  full  knowledge  of  his  rights, 
and  possessing  such  discretion  and  intelligence  as  enable  him  to  compre- 
hend the  import  and  e£fect  of  his  conduct,  he  stood  by  and  encouraged 
the  sale,  whereby  the  purchaser  was  induced  to  purchase,  under  the 
impression  that  the  title  was  good. 

Person  mat  be  Estopped  bt  Matter  in  Pais  as  well  as  by  record  and  by 
deed. 

Infant  is  Estopped  by  his  Actual  and  PostTXYE  Fraud,  at  law  as  well 
as  in  equity,  from  attacking  the  title  of  an  innocent  purchaser. 

Actual  and  Positive  Fraud  of  Infant  can  be  CoMMirfBD  Only  by 
Some  Unequivogal  Act,  and  not  merely  inferred  by  his  silence  or  ac- 
quiescence, and  it  should  appear  that  he  had  full  knowledge  of  his  rights, 
and  that  he  possessed  such  discretion  and  intelligence  as  to  enable  him 
to  comprehend  the  import  and  effect  of  his  conduct  in  refereooe  to  his 
rights,  as  in  the  case  of  adults. 

Tboykr  for  the  conyersion  of  a  slaye.    Judgment  was  for  tha 
plaintifis,  and  the  defendant  brought  error. 
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L.  Jf.  Jones  and  Morrill,  for  the  plaintiff  in  error. 
Hawkins,  for  the  defendants  in  error. 

By  Court,  Totten,  J.  The  action  is  trover,  in  the  circuit 
court  of  Carroll,  by  Samuel  F.  Turbeyille  and  others  against 
Timothy  Barham  for  the  conyersion  of  a  negro  slaya  to  vhich 
the  plaintiffs  claim  title.  At  the  September  term,  1851,  of  said 
court,  there  was  judgment  for  the  plaintiffs  for  six  hundred  and 
ninety-three  dollars,  and  the  defendant  appealed  in  error  to 
this  court. 

It  appears  that  in  1849  the  defendant  Barham  purchased 
said  slaye  of  Ansel  H.  Turbeyille,  the  father  of  the  plaintiffs, 
and  under  him  claims  absolute  title  and  ownership. 

But  it  is  very  dear  that  Ansel  H.  Turbeyille,  the  father,  had 
no  title.  The  title  was  in  his  children,  derived  by  them  from  a 
third  person,  that  is,  from  their  maternal  ancestor,  Elizabeth 
McKinney,  some  time  about  1840,  in  the  state  of  Louisiana, 
where  the  Turbeyille  family  then  resided.  Byprder  of  the  pro- 
bate court  of  the  parish  of  Baton  Bouge,  in  June,  1840,  the 
said  Ansel  was  appointed  tutor  to  his  said  children,  and  from 
that  time  forward  held  possession  of  their  slaves  so  derived,  the 
filave  in  question  being  one  of  them. 

In  1843,  he,  with  his  children  and  said  slaves,  removed  from 
Louisiana  to  Tennessee,  first  to  the  county  of  Heniy,  and  then, 
lb  the  early  part  of  1844,  to  Carroll,  where,  in  1849,  he  sold  the 
slave  in  question  to  defendant  Barham.  The  said  Ansel  spoke 
of  the  slaves  and  used  them  as  his  own,  and  it  seems  that  they 
were  generally  so  considered;  though  there  were  some  intima- 
tions that  the  title  was  in  his  children. 

In  June,  1849,  the  said  Ansel  died,  and  afterwards,  in  Decem- 
ber, his  children  instituted  this  suit. 

At  the  time  of  said  sale  to  Barham,  Samuel  F.,  one  of  the 
plaintiffs,  was  about  twenty  years  of  age;  the  other  children 
werQ  under  that  age. 

The  defendant  offered  to  prove  at  the  trial,  by  Thomas,  a  wit- 
ness, that  when  the  slave  was  sold  to  defendant,  two  of  the 
plaintiffs,  Samuel  and  another,  knew  of  their  title  and  con- 
cealed it  from  defendant;  that  they  stated  to  defendant  that 
their  father's  title  was  valid,  and  that  they  liad  no  title;  that 
they  encouraged  defendant  to  buy,  and  consented  to  the  sale. 

This  evidence,  being  objected  to,  was  ruled  out  by  the  court, 
and  the  question  to  be  decided  is.  Was  it  legally  compe- 
tent? 
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It  is  yerj  dear  that  in  the  view  of  a  court  of  equity,  en- 
denoe  of  this  kind  would  be  deemed  competent. 

For  if  a  man  haying  title  to  an  estate  which  is  offered  for 
sale,  and  knowing  his  title,  stands  by  and  encourages  the  sale, 
and  thereby  another  person  is  induced  to  purchase  the  estate, 
under  the  impression  that  the  title  is  good,  the  former,  so  act- 
ing, will  be  bound  by  the  sale;  and  neither  he  nor  his  priTies 
will  be  at  liberty  to  dispute  the  Talidiiy  of  the  yendee's  title: 
Starrs  y.  Barker,  6  Johns.  Oh.  169  [10  Am.  Dec.  316];  WendeU 
V.  Van  JRensselaer,  1  Id.  354;  1  Stoiy's  Eq.  Jur.,  sec.  385. 

This  doctrine,  indeed,  goes  still  further,  and  demands  that 
the  true  owner  shall  speak  out  and  forbid  the  sale.  But  the 
case  we  haye  supposed  is  one  of  positiye  and  actual  fraud;  and 
in  such  case,  neither  infancy  nor  coyerture  will  constitute  any 
excuse  for  the  guilty  party — ''for  neither  infants  nor  femes 
covert  are  priyileged  to  practice  deception  or  cheats  upon  other 
innocent  persons:''  1  Story's  Eq.  Jur.,  sec.  385;  Nicholson  y. 
Hooper,  4  Myl.  k  Or.  179;  Fickard  y.  Sears,  6  Ad.  &  El.  474. 
So  in  Sugden  on  Vendors,  262,  it  is  said  if  a  person  haying  a 
right  to  an  estate  permit  or  encourage  a  purchaser  to  buy  it  of 
another,  the  purchaser  shall  hold  it  against  the  person  who  has 
the  right,  although  covert  or  imder  age. 

Now,  does  this  doctrine  apply  in  an  action  for  personal  prop- 
erty in  a  court  of  law  ? 

A  person  may  be  estopped  by  matter  in  pais,  as  well  as  by 
record  and  by  deed;  4  Com.  Dig.,  Estoppel;  2  Phill.  Ey., 
Cowen  &  Hill's  note  192. 

In  Fickard  y.  Sears,  6  Ad.  &  El.  474,  which  was  troyer  for 
machinery  and  other  articles,  it  appeared  that  the  plaintiff  had 
the  legal  title,  but  gaye  no  notice  of  his  claim,  at  the  time  the 
defendant  became  the  purchaser,  though  present  and  informed 
that  the  goods  were  to  be  sold.  It  was  held  that  the  plaintiff 
was  not  entitled  to  recoyer.  In  this  case.  Lord  Deniiian,  C.  J., 
deliyering  the  opinion  of  the  court,  said:  *'  The  rule  of  l^w  is 
clear,  that  where  one  by  words  or  conduct  willfully  causes  an- 
other to  belieye  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  i|s  to  alter  his  own  preyious 
position,  the  former  is  concluded  from  ayerring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time." 
That  is,  the  party  making  the  admission  is  in  such  case  estopped 
from  disputing  the  fact  admitted. 

In  Heane  y.  Bogers,  9  Bam.  &  Cress.  577,  which  was  an  ac- 
tion of  troyer,  the  same  principle  is  stated  and  recognised* 
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So»  npon  the  same  prinoiple»  it  was  held  that  the  aooeptor  of 
a  bill  can  not  set  np  as  a  defense  that  the  name  of  the  drawer 
was  forged;  because  the  bill  obtained  currency  and  credit  on 
the  faith  of  his  acceptance:  Scmderwn  y.  CoUman,  4  Man.  &  G. 
209. 

So  a  tenant  shall  not  be  permitted  to  dispute  the  title  of  the 
person  under  whom  he  entered;  and  in  an  action  against  him 
to  recover  the  possession,  the  plaintiff  shall  recoyer  in  yirtue  of 
the  estoppel  merely. 

The  same  principle  is  conceded  and  illustrated  in  many  other 
cases:  Walsan  y.  Wace,  5  Bam.  Sl  Oress.  153;  Longford  y.  Iboi, 
2  Moo.  &  S.  849;  Mxce  y.  CadeU,  1  Cowp.  232;  Batthem  y.  Oa- 
lindo,  1  Moo.  &  P.  565. 

In  yiew  of  these  authorities,  as  well  as  upon  principle,  it 
seems  to  us  that  in  cases  of  actual  fraud  the  principle  of  estop- 
pel should  apply  at  law  as  well  as  in  equity,  in  the  ciroum« 
stances  before  stated,  to  protect  the  title  of  an  innocent  por- 
chasor  against  the  action  of  the  party  who  perpetrated  the  fraud. 

This  rule,  as  we  have  seen,  applies  to  infants  as  well  as  to 
adults — ^for  infancy  is  no  privilege  to  perpetrate  frauds  upon 
the  rights  of  innocent  persons  with  impunity. 

But  to  hold  the  infant  bound  by  his  act  or  admission,  it 
should  appear  to  be  a  case  of  actual  and  positive  fraud,  com- 
mitted by  some  unequivccal  act,  and  not  merely  inferred  by  his 
silence  or  acquiescence.  It  should  also  appear  that  he  had  full 
knowledge  of  his  rights,  and  was  not  in  a  state  of  ignorance  or 
misapprehension  in  regard  to  them;  and  that  he  possessed  such 
discretion  and  intelligence  as  to  enable  him  to  comprehend  the 
import  and  effect  of  his  conduct  in  reference  to  his  rights,  as  in 
the  case  of  adults. 

These  are,  indeed,  necessary  elements  of  the  actual  and  posi- 
tive fraud,  by  which  he  may  be  precluded  and  estopped  from 
asserting  a  right  to  the  prejudice  of  an  innocent  purchaser,  who 
has  been  influenced  by  his  conduct. 

Now,  to  apply  this  principle  to  the  case  before  us,  it  will  be 
seen  that  the  evidence  is  competent,  so  far  as  it  has  a  tendency 
to  make  out  a  case  of  actual  and  positive  fraud,  as  before  stated. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

EsTOPPBL  IN  Pais,  What  Oonstitutis:  See  Tayhr  v.  Zepp,  55  Am.  Dea 

113,  and  note  citing  prior  caaea;  Hugha  t.  MeAUisier,  Id.  143;  McCravejf 

T.  Remmm,  54  Id.  194.    Acta  and  admiaaiona  acted  npon  by  othera  are  an  ea- 

toppel  upon  the  person  performing  the  acta  or  making  the  admiaaiona;  and 

Am.  Dm.  Vol.  LVn— M 


Digitized  by  VjOOQIC 


) 


786  Babham  t;.  TmrnEViLLE.  [Tenzk 

tlie«ftopp6liiiay  T817  well  bo  enforced  in  a  ooort  of  law.    Theprinolpeloaes 
k  eited  to  this  point  in  8p€ar$  ▼.  Walker^  I  Head,  169. 

Broppkl  iir  Pais  ab  Aitumd  to  Ikvaxts:  See  eztenaiTe  note  to  NorrU 
▼.  WaU,  44  Am.  Dea  285.  See  alM  MeOwm  ▼.  Smith,  38  Id.  6*^;  Burie^  ▼. 
Jtumell,  84  Id.  146,  and  note.  The  principal  case  is  cited  to  the  point  that 
the  doctrine  of  estoppel  mi  pais  implies  to  an  infant  if  he  has  diicretion  and 
intelligence  sufficient  to  understand  the  Import  and  efifoot  of  liis  act  or  ad* 
mission,  in  Fergutm  ▼.  Hamilton,  35  Barb.  438.  Bat  in  Farter  ▼.  HaH,  8 
Head,  646,  it  is  held,  citing  the  principal  case,  tliat  an  infant  eettui  que  inui 
will  not  be  estopped  07  the  act  of  his  tnistee  if  he  himself  exhibit  no  fraod 
or  other  act  of  estoppeL  In  Pilcker  ▼.  SwUtk,  Id.  211,  the  principal  ease  k 
dted  to  the  point  that  the  disability  of  ooteitiu^  or  of  infancy  carries  witk 
it  no  lioeass  or  priTil^ge  tor  praoHos  fwi  or  deosption  vpon  i 
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Ai^MiingTKATOB,  pafohiM  for  benefit  of,  at  hie  own  Mle,  IM.  ^ 

Alunatioh,  general  oonditton  reetraining  in  grant  or  derlae  of  eetatt  for 
life.  400. 

general  oondition  restraining  in  grant  or  doTiae  of  estate  in  fee,  489L 

general  oondition  restraining  in  grant  or  devise  of  estate  in  tail*  48QL 

partial  restraints  on,  494. 

power  of,  is  a  legal  inddent  of  owneiship,  48L 

restraint  of,  by  married  women,  497. 

restraint  of,  what  violates,  497. 

restraint  on,  by  way  of  execution  sale,  492. 

restraint  on,  for  a  partiotUar  time  or  to  partionlar  psrsonsb  4iib  • 

restraint  on,  in  referenoe  to  equitable  estate,  491. 

restraint  on,  in  referenoe  to  personal  property,  491. 

restraint  on,  neoessity  of  gift  over,  495. 

restraint  on,  strict  oonstruotion  of,  490. 

what  constitutes,  so  as  to  violate  condition  in  restrsint  ol^  497. 
AMumouiT  by  draft  or  order,  441. 

of  expeetMicies  and  contingent  interests.  440,  441. 

of  mouey  to  become  due,  440. 

of  part  of  an  entire  demand,  441. 

of  patent  not  yet  inned,  441. 

of  unearned  fees  or  wages,  440. 
AmoNMSMT  fOB  OBKDiTOBa,  olauso  in  giving  power  to  sell  on  credit*  601 

provisions  in,  for  delay,  605. 

Bank,  general  deposit  becomes  property  of,  466. 

Chick,  holder  of  unaccepted,  can  not  recover  of  drawee,  466w 
CoMMOH  Gabbisbs  are  insurers  of  goods,  701. 

liability  of,  for  remote  consequencee  of  neglect*  70L 
OoMMOH  CouKTS,  forms  of,  545. 

in  account  stated,  form  of,  545. 

in  indebUaitu  euaumprit,  form  of,  645. 

qHaiUum  meruU,  form  of,  545. 

qmanUim  vaUbtuU^  form  of,  545. 

sufficiency  of,  under  the  code  pleadings,  645-5501 

were  of  four  kinds,  544. 
OnreiDSBATiOH,  inadequacy  of,  as  evidence  of  fraud,  217. 

inadequacy  oU  will  not  alone  avoid  a  sale,  217. 
OiunnraaiON,  refusal  of  carrier  to  deliver  goods,  43. 
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Co9TBTAiroi»  O(mditloiw  in*  in  rmtnint  ol  whmmtiom. 
CoBPO&ATiOH,  wh»l  property  may  hold,  414. 
Cbxditob'b  Bill,  Miantiili  of*  451. 

Damagbh  for  selling  naphtha  m  illnminatiBg  oO»  4iL 

for  telling  one  drug  m  another*  461,  402. 

for  shipping  dangerooa  article,  402. 

general  rale  reepeoting,  461. 

remote  liability  of  carrien  for,  701. 
Dams,  backing  water  on  mill  above,  680. 

care  and  akill  required  in  oonstmotiag,  OOQL 

detention  of  water  by,  687. 

flooding  lands  below,  680. 

in  naYigable  streams,  692. 

maintaining  under  mill  acts,  690. 

OTerflowing  of  knds  by,  685. 

owner's  liability  for  backing  water  by,  686. 

owner's  liability  for  causing  water  to  percolate^ 

owner's  liability,  no  actual  damage  bdng  shown,  686b 

parol  license  to  maintain,  690. 

prescriptive  right  to  maintain,  688. 

right  to  flood  or  detain,  how  acquired,  687* 
I>iaTH  of  party  before  judgment  rendered  or 
DsnxiTiON  of  apparent  and  non-apparent  sanritodM^  761* 

of  continuous  easement,  761. 

of  larceny,  271* 
Dsnsi,  not  to  be  subject  to  devisee's  debts,  402. 

Kamehekts,  apparent  and  non-apparent,  761. 

continuous,  defined,  761. 

drains,  when  pass  by  implication,  76S. 

grant  of,  by  implication,  on  conveyanoe  of  part  id  tba 

implied,  769-767. 

must  be  actual  to  pass  by  implication,  76S. 

must  be  necessary  to  pass  by  implication,  762. 

of  party  wall,  when  passes  by  implication,  766. 

of  light  and  air,  when  passes  by  implication,  TOIL 

of  sundry  kinds,  when  pass  by  implication,  767* 

of  ways,  when  pass  by  implication,  766. 

reservation  of,  by  implication,  768. 
EmropFXL,  admissions  when  are  not,  6S. 

by  silence,  45Z 

in  paUt  as  applied  against  infants,  785. 
SzBODYioir,  levy  of,  on  partnership  property,  707. 
SzBODYiox  Salb,  after  death  of  defendant,  151. 

irregularity  in,  who  may  take  advantage  of,  151. 
BxTRADinoK,  see  FiroinvBS  vbom  Jusncn. 

Falsi  Rkprbsemtations,  action  for,  530. 

Fna,  right  to  destroy  property  to  arrest  spread  of^  401 

Vuoxmrx  fbom  JusncK,  affidavit,  sufficiency  of,  887* 
agent  demanding,  is  a  state  officer,  394. 
arrest  of,  before  demand  for  surrender,  399^ 
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wwtllnlifinility  of  sMo  ligiiUtioii,  392. 

mxmenUr%  cerUanuri  agaiaoti  tooompol  abowii^  of  MllMfilgr  to  i 

der,392. 
osMQtiye,  duty  of,  to  ramndor*  89Z 
osMQtiTe,  diioretioii  of,  reopeotiiig  raiT«iider«  393 
«ioootiTe»  power  of,  to  reroke  wanrnnt  of  anrMt^  383. 
ooraootiyo  wamnt,  raffioloncy  of,  398. 
from  A  torritory,  391. 

kahea$  eorpum  oui  not  test  qaettion  of  goflt  or  mnoomHW^  30S. 
kabea$  eorpui  to  test  legality  of  sarreiider  and  dotentioii,  393. 
indiotment,  snfficienoy  of,  997, 

aatkioil  oonrti  havo  powor  over  omm  of  amtt  of,  39C 
not  to  bo  rarroiderod  peoding  ohargo  aguntt,  in  ttito  wlMro  fovnd,  SMl 
offimteo  for  whioh  may  bo  aorrendered,  393. 
papora  whioh  warrant  arreat  and  aorrendar  of^  397* 
right  to  try  on  other  ohargea,  400. 
atate  ooorta  have  jnriadiotion  over  caaea  of  arreat  of,  394. 
atatntory  proviaions  regarding  aorrender  by  atatea,  390* 
atatntocy  proviaiona  regarding  anrrender  by  territoriea.  391. 
earrander  of,  by  Diatrict  of  Colombia,  391* 
who  are,  396. 

OvABDiAV  ia  not  liable  for  anpport  of  ward,  227* 

when  allowed  for  anpport  of  ward  and  wlien  not,  227-229L 

HlOHW^T,  preanmption  of  grant  of,  299* 

Iirr AMT,  ^^ioppel  in  paU  againat,  786w 

IvaoBAKOX,  aarignment  of  life  policy  to  one  who  haa  no  intereat  la  lifi^  lOlL 

oeaaation  of  inanrable  intereat,  103. 

inanrable  intereat,  general  deacription  of,  95. 

inanrable  intereat  in  life  of  another  founded  on  relationahip^  99L 

inanrable  intereat  in  life  of  another,  statntes  requiring,  93. 

inanrable  intereat  in  life  of  another,  whether  moat  be  paonniary»  9^ 

inanrable  intereat  in  life  of  betrothed,  101, 

inanrable  intereat  in  life  of  brother,  101. 

inanrable  intereat  in  life  of  child,  99. 

inanrable  intereat  in  life  of  creditor,  98L 

inanrable  intereat  in  life  of  debtor,  97. 

inanrable  intereat  in  life  of  debtor'a  wife,  93. 

inanrable  intereat  in  life  of  hosband,  101. 

inanrable  intereat  in  life  of  joint  obligor,  99. 

inanrable  intereat  in  life  of  master,  99. 

inanrable  interest  in  life  of  mother-in-law,  102. 

inanrable  interest  in  life  of  nephew,  lOL 

inanrable  intereat  in  life  of  parent,  100* 

inanrable  interest  in  life  of  partner,  98. 

inanrable  interest  in  life  of  servant,  99. 

inaarable  intereat  in  life  of  step-parent,  102. 

inanrable  interest  of  insurance  company  in  life  asanred,  98l 


( 


Digitized  by  VjOOQ IC 


790  Index  to  thk  Notbgl 


,  eo  Joint  Htm  lor  iMBallt  ai  ■snrivor,  101 
on  lili^  OKtent  of  roeofwy,  lOA. 

OB  lifo  of  MiotlMr»  insmmblo  Intaiwl  not  wqnirid  at  4WHIBW  1m 
OB  life  of  aaoChor,  wImd  void  m  a  OMrt  gaoiiiig  oontraot,  M. 
on  life  of  another,  when  Toid  for  want  of  Innurmble  iBtoroot»  94. 
penoQ  mnj  insure  hie  own  life  lor  benefit  of  whoa  be  ] 

JvDOMmT,  oondoeiTeneoi  of,  529. 
-  JumnDionov  of  etete  ooort  ie  limitod  hj  stete  1Im%  d 

Lamskt,  ertiolee  whioh  mej  be  enbjeeto  ol^  STt. 
aeportetion  ie  e«entiel  tOk  872. 
eeportetion,  whet  enlloienti  278. 
by  egietef%  28i. 

bj  epproprietinf  monej  or  goods  peid  bf  aiiliriki^  Ml 
.     1^  beOe«»  280,  281. 
.    by  beilore  from  beilee,  278. 
1^  borrower!  or  hirm,  28L 
byoerrien,  2ftt. 
by  oo-owners  or  oropperi»  282. 
by  droreri,  281* 
by  finder  of  loot  goods,  288. 
l^  owner  from  lien  holder,  278. 
by  obtoining  money  by  threftfes  or  eitOfftion»  160. 
by  perM>nating  snc^er,  270. 
by  porohaser  of  goods  not  peid  fbr,  28S. 
Vy  serrente,  284. 
defined,  271. 

felonious  intent  et  time  of  taking  moft  ezisty  271^  STIb 
giving  faoiUtiee  to  thief,  272. 
in  making  change,  270. 
misoellaneoas  instances  of^  280,  288. 
obtaining  goods  by  false  pretenses,  278. 
obtaining  goods  by  tricks  and  artifices,  270. 
of  acoonntable  receipts,  270. 
of  animals  of  domestio  natore,  277-270. 
of  bank  notes,  270. 
of  beee,277. 

of  certificates  of  stook,  276. 
of  checks,  270. 
of  choses  in  action,  270. 
of  dogs,  277. 
of  fish,  277* 

of  goods  from  the  person  of  the  owner,  27S. 
of  goods  from  owner  by  false  pretenses,  272 
of  illnminsting  gas,  270. 
of  intoxicatiiig  Uqaors,  270. 
of  pawnbroker's  duplicate,  270. 
of  pigeons,  pea  fowl,  pheasants,  etc,  277. 
of  printed  list  of  subscribers  of  newspaper,  270b 
of  property  used  for  gambling  porposes^  270^ 
of  public  records,  270. 
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LABOBinr  of  rtedptt,  279. 

of  tbingi  whioh  mn  pari  of  vmI^t*  S71^  877* 

of  water,  277. 

■nbjaete  of,  276. 

taldng,  felonioiia  intent  mntt  exist  at  time  of»  27S. 

taking  goods  intending  to  retain  them,  27L 

taking  is  fissmitial  part  of  crime  of,  271* 

taking  most  be  from  possession  of  owner  or  liis  agents  271* 

taking  mnst  be  with  intent  to  depriirs  ownsr  of  his  | 
275. 

taking  with  consent  of  owner,  when  Isroenj*  27S» 

taking  with  intent  to  destroy,  27ii 

taking  with  intent  to  feed  to  owner^s  stock,  274 

whether  taking  mnst  be  heH  emua,  274 
Lbasx,  assignment  of,  may  be  prohibited,  490.  ^ 

dorenant,  whether  and  when  implied  that  prsmlsss  wHl  i 
'    for  ooonpation,  40L 
Lm  Tenaht  of  Pxbsonaiot,  disposal  of  pi-uptrtj  bf  » (Mb 

is  entitled  to  increase  of  animals,  6d9. 

is  entitled  to  interest  and  income,  580* 

is  entitled  to  possession,  587,  588. 

power  of,  over  property,  588. 

seonrity  from,  for  surrender  of  property,  587* 
LofXTsaioxfl,  porohase  of  outstanding  title,  005. 

Marbiid  Womah,  antenuptial  will  of,  is  revoked  by  nnRiage»  840. 

conveyanoe  of  lands  by  hnsband  to^  196. 

conyeyanoe  of  lands  by  hnsband  to,  when  snstained  in  eqnlty,  196L 

conTeyanoe  of  lands  to,  and  for  whose  benefit  prspnmed  to  be  i 

deTiae  of  realty  by,  345. 

effect  of  probate  of  will  of,  347. 

hosband,  on  marriage,  becomea  seised  of  certain  estate  ol^  194 

hnsband's  power  oyer  choses  in  action  o^  liM* 

husband's  power  oyer  personalty,  194 

merger  of  power  and  righto  of  in  husband,  194 

power  of  to  make  purchases,  194 

statutes  affecting  power  to  make  wills,  347-849. 

will  by,  of  property  held  in  anUrt  droUf  348. 

will  by  wife  of  alien  or  of  person  civilly  dead»  348. 

will  of,  effect  of  probate  of,  347. 

will  of,  made  before  marriage,  340,  346. 

will  of,  made  under  power  of  appointment,  343. 

Irill  of,  per8onalty,*consent  of  husband  to,  342. 

Irill  of,  personalty,  consent  of  husband  to  may  be  i 

will  of,  personalty,  when  may  be  made  by,  341. 

will  of,  personalty,  what  passes  by,  341. 

will  of,  personalty,  effect  of  in  equity,  342. 

will,  power  of,  to  make,  340. 
HnofOMOi  is  waived  if  not  pleaded  in  abatement,  85. 
«*MoBB  OB  Less,'*  meaning  of  these  words  in  adesd,  9181 
MoBXOAOB,  assignment  of,  and  ito  effect,  508. 
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MunoiPAL  CoBPOEATioii,  fire,  rigbt  to  dtstroj  yioyrty  to 
Uftbility  for  luhin  to  ketp  stncti  in  repiOr,  00S. 

Naouonrai,  bj  act  imminently  dangeitraa  to  bnmftn  lifo^  4iL 
of  i^potheoery  in  eelling  one  drag  for  anotlier,  461*  402. 

Qffionu  appointment  of,  when  thare  is  no  Tncinoj  is  Toid,  157* 
prooees  ralid  on  its  tmob  proteote,  81* 


FjksnT  AVD  OiFfrP^  fither  being  appointed  gmidinn  dMS  m4  ealllle  Ub  to 
obnrge  for  snpport  of  obild,  227* 

letber's  liibUity  to  eoppovt  hie  obild,  228. 

letber'e  right  to  ohnrge  for  eopport  of  his  ofaikU  221. 

gnsidisn  is  not  lisUe  for  snpport  of  ward,  227. 
PismioH,  ease  where  right  of,  may  be  denied,  8Si» 

is  a  matter  of  right,  200. 

sab  of  prsmisss,  whsn  should  be  made^  2001' 
FAsnnEBSHiF  oreditors  oan  not  preyent  one  partner  from  asllivg  to  tha 
other,  73. 

lien  of  oreditors  deetroyed  by  sab  of  one  partner  to  the  oihsr»  711 
Patmkvt,  of  smaller  enm  in  full  for  laiger  is  no  satisfaotion,  8L 
Plbadino,  oommon  ooonts,  use  of  nnder  oodo  eystem,  546-560. 

how  oonstraed  nnder  the  oode,  640. 
PusuMPnoir  of  grant  of  lands  used  ae  highway,  290. 
Prauo  Lakdo,  porehaser  not  to  be  prajndioed  by  omiision  of  oflbsn  to  BOia 

eab  on  the  books,  148. 
Pmujo  Omants,  liabili^  of,  438. 

QoAwrvu  MnuiT,  nnder  qpeeial  oontrsoti  64. 

BAZLROAn,  leesee  of,  is  subject  to  dutiee  o^  128. 

n^S^igenoe  in  not  preventing  colUsion,  120. 

offioero  of,  are  judgee  of  neoessity  for  taking  land%  70L 

ftock,  liability  for  killing,  668. 
RgOMVEBS,  power  of  court  to  appoint,  460. 

suits  1^,  451. 

title  of,  461. 

SufcViTPPia,  apparent  and  non-apparent,  781. 

oontinnous,  761. 

implied,  760-767. 

sundry,  which  may  be  impoeed  by  implication,  767. 
Btatutu,  construction  of,  in  states  first  enacting,  433. 
Statuyb  of  Fbaudb,  promise  to  pay  debt  of  another,  when  not  within,  198. 
8TUXI8,  liability  of  municipiii  corporation  for  failure  to  keep  in  repair,  568>. 

ase  of,  l^  individual,  for  drains,  sewers,  vaults,  etc,  664^ 

SUKDAT,  recovery  for  injuriee  to  horse  hired  on,  320. 

• 

Tdtdeb,  when  unneceesary,  43. 

TdBT,  liability  of  druggist  for  selling  dangerous  drug  as  haimlesB,  46L 

liability  of  manufacturer  for  bursting  of  mill,  402. 

liability  of  remote  wrong-doer,  461-464. 
Waitbb,  by  parol  of  indorser's  right  to  demand  and  notioa,  665-807. 
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Waisk*  riptrimawner'a  right  to  enjoin  nm^tt  not  daaaftdt  9L 

riparian  owner't  right  to  hm  ol,  91. 
Will,  alter-aoqnired  landa,  when  paathj,  144. 

oonetraotion  of,  144. 

parol  eridenoe  of  miatake  in,  TOO. 

power  of  married  woman  to  make^  140. 

qneen  ponaort  may  make,  S40. 

rerooation  of »  bj  marriage*  S40. 

BtatatofliatgiTing  right  to  deriaa  lasd.  till 
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ABANDONMENT. 
CUmMiM^  IS;  Eaomestb,  8;  Ymncm  mmb  Vi 

ABATEBfENT. 
8m  NrauvoM;  Plbadoio  akd  TaAOium,  1»  6L 

AOCBFTANGB. 
16;  Comioir  CA»RT»it8, 12;  OoBKmAXiovi»  S-6;  Down, 
4»  6;  Fjunoas;  NioanABia  iKnmuMsm,  18. 

A0CB3SI0N. 
8m  BRini  foft  Lmc;  Exboutobs  ahb  APMunwEATOBi,  S. 

ACCX)HD  AND  SATISFACTION, 
vom  ftnAUiiE  Sum  is  No  Disohabob  of  Laiobb,  il  mmm»  m  1»> 
twMnthepMrtiM.    ^V^JteAett  ▼.  ^^boto,  80. 

ACCOUNT. 
8m  Oo<«Biiijror»  4;  Eziodtobs  avd  ADKunsnuTOBS,  6;  Fbaui>,2;  Ovabd- 
lAir  ABB  Wabih  8;  Nboosublb  lH8ZBU]iBiin»  18;  Tbusxb  abb  Tbut- 

TBim7. 

ACKNOWLEDQMENTS. 
L  AcmowLBDOMBBT  BT  MiBBiBD  WoKAN  of  dead  or  instminait  ahoiild 
■tote  that  the  nine  had  beeo  made  sepaiate  and  Apart  from  her  hmbendt 
end  that  ahe  wm  examined  privatelx  tonching  the  eame.  Warren  ▼. 
Broum^  191. 
S.  CBSTmoATB  OF  AoipfowLBDOinQiT  IS  OF  No  VAum  AS  TO  Faot  Scatbd 
in  it  if  the  law  did  not  intmat  the  officer  to  oertify  to  thia  fact.  Draper 
T.  Brffmrn,  257. 

8m  Dbbob,  4;  Ikfabot,  24. 

ACnONS. 
8m  AmoNMBBT  OF  CoNTiuoTS,  7,  8;  Assumpsit;  Attaohmbbts*  14»  16i 
Bailmbbts,  2;  Bonds;  Comfbomisb;  CoBTBiBnTiOH;  Co-TBBABOT;DB0BiTf 
Basbmbmts,  11, 12, 16;  Bjboticknt;  Husbabd  and  Wifb,  7;  Ibfabot.IL 
7;  Libbl;  Nbguobbcb,  2^;  Tbbspass;  Tbotbb. 
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ADIONISTBATOBS. 
8m  BzaooTOKs  axd  ADKamrnATomL 

ADMINISTRATOBd  DB  BONIS  NOH. 

Sm  BxiOOTOBa  AVD  ADICnniTBAlQBIySL 

ADBOSSIONS. 
8m  Bti]>bvcii»8: 

ADULTERT, 
8m  Down. 

ADVANGEBfENT. 

8m  HunA5D  SMD  Wm*  2;  Mauktid  Wouir,  8;  'Pmomixm  Oovn^  Si 

TEuan  AVD  Tkdstbb,  i. 

ADTEBSB  F068B8SI0N. 

h  Adtkbss  Pommmoh  is  xot  Maps  Less  Hostilb  to  Trui  Trlb,  nor  It 
a  title  already  oompUte  under  the  atafcnte  of  limitatioiis  diTaetad.  by  the 
mere  porohue  of  an  ontetanding  inTalid  olaim  to  the  land.  OiPBa  ▼• 
Jfyerp,  eOS. 

S.  TwxNTT-oirx  Ybaxs  n  Tna  Which  Raises  PBBsuMPnoy  which  will  ael 
M  an  interest  in  land*  and  this  premmptton  nniepelled  will  defeat  any 
claim  that  is  Mt  np  against  it.    Strimg^  y.  JMerte,  005. 

I.  AbYEBSm  AND  BZOLVSIVS  POOSUBION  fOB  TWXKTT  YlABS  IS  GoOD  BaR  tO 

a  writ  of  entry,  although  the  demandant's  title  may  have  been  derived 
through  mesne  conveyances  from  the  tenant.    Steamt  v.  ffendermm^  66. 

4.  Declaration  of  Orantxb  or  Land  Made  More  than  Twenty  Years 
before  the  commencement  of  an  action  for  the  recovery  of  the  land,  where 
the  defeuM  relied  on  is  an  adverM  and  exclusive  potsesiion  for  a  period 
sufficient  to  constitute  a  bar  under  the  statute  of  limitations,  that  the 
entire  title  to  the  premises  was,  at  the  date  of  such  declaration,  in  the 
tensnt  in  such  action,  is  admissible  in  evidence  upon  the  question  of  ad* 
verM  possession  in  the  tenant  under  a  claim  of  right.  But  deolaratioM 
of  such  grantee,  made  after  his  insolvency  and  the  conveyance  of  hii 
interest  in  the  premises  to  an  assignee,  and  after  twenty  years*  advsfss 
poseesrion  by  the  tensnt,  are  not  admissible.    I<L 

8m  Covenants  4, 9;  Easements,  5;  Pleadino  and  Pbaohoe,  5;  Scatotb  o9 
LUfflTATIONS,  3;  Wateboourses,  & 

AFFIDAVrr. 
8m  Fugitives  from  Justiob.  0. 

AFFINITY. 
See  Deeds,  2. 

AGENCY. 
L  Bulb  that  Aon  of  Agent  after  Prinoifal's  Death  are  Intaud  ap- 
pliM  to  thoM  acts  which  must  be  done  in  the  name  of  the  principal,  and 
not  to  those  acts  not  required  to  be  done  in  the  name  of  the  prinoipal; 
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tad  saoh  aoK  ^  &oim  of  ^m  jMrtiet  bad  noUoa  of  the  prinoipal'a  death* 
are  binding.  Dick  v.  Pagtt  267. 
t.  CoMTRACT  WITH  AoBNT  IS  CoifTKACT  WITH  Prikoipal  when  made  about 
the  matter  to  which  the  agency  relates.  The  contracting  party  is  not 
bound  by  secret  limitations  of  the  advent's  anthority»  of  which  he  has  no 
notice.    Chouieaux  ▼.  LeeeJi,  602. 

t.  PrINGIPALB  can  mot  ClBAK  THXM8BLVX8  rBOM  RmPONSIBILITT  foT   the 

acts  of  their  agents  by  showing  that  they  authorized  the  act  done,  bat 
did  not  intend  that  its  legal  consequence  should  follow.    Id, 

i.   RlTLB  THAT  AOIKT   18  PUBOLUBKD  ntOM  PCJBOHASINO   PbOPEBTT  OF  HI8 

Principal  is  founded  upon  the  principle  that  the  law  will  not  permit  a 
man  to  act  in  the  double  capacity  of  principal  and  agent.  Jhright  v. 
JUaehnar,  130. 

fi.  Aoekt  Dsceitfitllt  Told  Principal  that  Hb  had  not  Taken  Nora 
from  a  debtor  to  the  principal;  but  in  the  principal's  action  for  the  debt 
the  debtor  successfully  defended  by  proof  that  the  agent  had  accepted 
his  note.  Heldf  that  the  agent  was  liable  to  the  principal  for  deceit. 
WhiU  V.  MerriUf  527. 

6.  Aobnt  Acteno  under  Parol  Authoritt  is  Competent  Witness  to 
prove  his  own  agency.    Chmld  v.  Norfolk  Lead  Co,p  fiO. 

Bee  Corporations,  3-6;  Druggists;  Evidence,  2,  5;  Factors;  Fraud,  2; 
PuBUO  Lands,  6. 

ALIENATION. 
Bee  Deeds,  5-13;  Insurance— Fire,  2,  3;  Landlord  and  Tenant,  0,  111 

AMBIGUITIES. 
See  Executions,  4. 

AMENDMENT. 
See  Aragbkentb,  6;  Pleading  and  Praoocb,  10. 

ANCIENT  WARRANTY. 
See  Covenants,  3. 

ANIMALS. 
See  Railroads,  6,  8. 

ANSWERS. 
See  Attachments,  0. 

APPEALS. 
Bee  Plbadino  and  Prachoe,  17;  Prorate  Courts,  1;  Trbvam,  4;  Will%  t 

APPEARANCE. 
See  Judgments,  6;  Partnership,  3^  S. 

APPOINTMENT. 
See  OffioBS  and  Ovficers,  1,  8L 
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APPORTIONMENT. 
Bee  OoMMom,  Z-6. 

APPURTENANCES. 
SeeOoHMom;  Go-mANor,  6;  EABnfsm.  Iff.  1& 

ARREST. 
See  BzBOonon^  1;  Fuomns  ibom  Jumoi,  3^  4;  Paoam^  !» t. 

ASSAULT  AND  BATTERY. 
See  PuADnro  and  PRAonoi.  12. 

ASSESSMENT. 
See  ImnxRAMOB— Fno,  S. 

ASSIGNMENTS  FOR  BENEFIT  OF  GREDITOR& 

1.  DiBTom  MAT  GiTK  PscnRBKOB  TO  PABnouuui  CBXDrroB,  or  eet  of  ored« 

ifeon,  and  en  aHignment  or  payment  for  that  pnrpoee  will  be  Talid,  wfaeo 
the  sanie  haa  not  been  done  to  oeonre  the  property  to  himaelf.  Ku^km- 
daU  y.  MeDomald,  212. 

2.  AsnoyifxifT  fob  Bknktit  of  Cbxditobs»  Onmro  Tburbb  DraoEcnoirABT 

PowEB  TO  Sell  ov  Credit,  ia  void,  becanae  it  tends  to  delay  crediton 

by  embarraaaing  their  right  to  hare  an  immediate  oonveraion  of  the  pcop- 

ert7  into  oaah.    .^k/io^ioii  ▼.  XeovJO,  490. 
%,  Ixrm  TO  HniBEB  akd  Delay  Cbeditobs  bt  AasioinisMT  for  the  benefit 

of  crediton  rendera  it  frandnlent  and  void,  bot  not  ao  merely  inddeotal 

delay.    Id, 
4.  Absioiqcemt  fob  Benefit  of  Cbbditobb  can  hot  Exempt  the  aaaignee 

from  tho  obligation  to  nee  ordinary  oare;  a  proviaion  that  he  ahall  be 

liable  otily  for  hia  own  groaa  n^ligenoe  or  willfnl  miafeaaanoe  rmtdnn 

the  inatmment  void.    LUei\fidd  v.  WkUe^  534. 

ASSIGNMENT  OF  CONTRACia 

1.  AnnaiMEifT  of  Demaitd  to  Obow  Dub  in  Futube;  here,  of  money  to  be 

earned  by  performance  of  a  oontraot  for  work  and  materiala,  though  it 
can  not  operate  immediately,  beoomea  operative  in  equity  when  the  anb- 
ject-matter  beoomea  eziatent  or  dne.    F%M  v.  Matnor^  436. 

2.  A8810NMENTB  OF  COMTINOENT  InTEBBSTB  AND  EXPECTATIONS,  andof  thingp 

having  no  preeent  actual  existence,  but  resting  in  poaaibility  only,  are 
valid  in  equity  if  ^rly  made  and  not  oppoaed  to  any  rule  of  pnblio 
policy.    Id, 

3.  DxBTOB  Who  without  Noticb  of  Assionment  of  Debt  Pats  It  to  hii 

creditor  will  be  protected  aa  against  the  latter'a  aaaignee.  'R\ckaardM  v. 
Origg$,  240. 

4.  Blank  Indobsement,  Aooompanied  bt  Dbltvbrt,  is  Sufficient  ab  As- 

signment of  a  non-negotiable  note.     TibbeU  t.  Oerrithf  307. 
6.  Pebsons  thbouoh  whose  Hands  Non-nbootxablb  Note  has  Passed 
need  not  be  noticed  by  asaignee  in  declaring  on  it,  unless  their  namss 
appear  upon  it  aa  indoraers  or  assignors.    Id. 
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C  OamDERATum  uctwmui  AanoHOB  ahd  AflnairBB  Nbbd  hot  bi  FnoTib 
in  an  action  by  the  Mnigmw  ifipaintt  tlia  makar  of  a  non-negotiahla  note^ 
and  a  formal  statement  of  it  in  the  declaration  ia  soffioient.    Id, 

7.  A88IOMIX   OF  KON-VBQOTXABLB    NOTX   MAT  MaUTTAIII  SUIT  THKBBOH  Of 

Absionob's  Kams.    Id. 
81  RxPBTOS  Pbomisb  bt  Makkb  to  Pat  ABsioinB  of  Nov-bbootiablb  Kotb 

enablee  awignee  to  maintain  aoUon  in  hia  own  name  afipainst  the  maker. 

Id. 
••  Syidbnob  that  Makxb  of  Noh-bbootiabli  Kotb  Pbomibbd  to  pay  it  to 

the  assignee  if  he  signed  it  is  competent  eridenoe  to  show  an  express 

promise  to  pay  to  the  assignee,  the  maker'a  signatnre  haying  been  proved 

or  admitted.    Id. 

10.  Box  IX  Equitt  mat  bb  Maiktaxbbd  bt  Absiobbb  of  Pabt  only  of  a 
demand,  especially  where  there  haTO  been  other  assignments  of  other 
parts  of  the  same  demand  to  other  persons.    F%M  ▼.  Mayor ,  430. 

11.  Makxb  of  Notb  mat  Maxb  Samb  Dbfbnsb  aoainbt  AasiovBB  that  he 
mi^t  hare  made  against  the  assignor  or  payee.    SiniUk  y.  Buthy^  TSfJ. 

See  ATTAOHMBHTit  4;  Judombnts,  2;  Liobkbbs,  1;  Mobtoagis,  1;  Kboo- 
TiABLB  Zxwnxmxsnt  17* 

ASSUMPSIT. 
1.  AonoN  fob  Bbbaoh  of  Spbcial  Goktbaot  mnst»  in  general,  be  on  the 
special  contract  whOe  it  is  open  and  nnperformed;  and  no  action  of  aa> 
mimpmi  for  anything  done  nnder  it  can  be  brooght.     WiiuUad  y.  Rdd^ 
571. 

S.  COUXT  FOB  MONBT  HaD  AVD  RiOBIVBD  OAN  HOT  BB  SURAXHBD  by  nott 

payable  in  spedfio  articles;  bat  it  may  be  declared  npon  specially,  aa 
npon  a  negotiable  cash  note*     TihbeU  y.  Oerritk^  907. 

See  COHTBIBUTIOH,  2. 

ATTACHMENTS. 

L  Attaohiho  Cbbditob  Has  Sogh  Luh  upoh  Goobb  Aitaohbd  aa  a  conri 
of  equity  will  recognbee  in  order  to  investigate  whether  a  conyeyanoe  was 
frandolent,  or  a  confession  of  judgment  not  made  in  good  faith,  where 
snch  conyeyanoe  or  confession  a£fected  the  property  attached.  HmU  y. 
FWd,W5. 

%  Bill  bt  Attaohiho  Cbepitob  to  bavb  Cohyetahob  ahi>  Cohtbbsioh  of 
JuooMBHT  Sit  Asidb  as  frandnlent  may  be  joined  in  by  other  creditora 
of  the  defendant  who  contribate  to  the  expenses  of  the  soit,  and  most 
show  for  what  the  attachment  was  issued,  that  it  was  executed,  and 
npon  what  property,  and  the  defendant  in  attachment  must  be  made  a 
party  to  the  suit.    Id.  . 

8.  Admihistbatob  mat  bb  Oabhishkd  fob  Sum  ih  his  HAHse,  which,  on  a 
settlement,  he  has  been  adjudged  to  pay  over.    Richards  y.  Origg*^  240. 

4.  Adminutbatob  Oabhuhbd  fob  Sum  of  Mohet  he  has  been  ordered  to  pay 

over,  and  suffering  judgment  to  be  rendered  against  him,  being  ignorant 
of  the  fact  that  it  has  been  assigned  from  a  want  of  notice  of  the  assign- 
ment, will  be  protected.    Id, 

5.  Oabnishbe  must  bk  Allowbd  Riohts  of  Aht  Othbb  Pabtt  in  court  to 

make  such  defoise  as  the  law  allows  him  against  the  party  seeking  to 
charge  him  with  a  liability.     WM  y.  J/ttter,  189. 
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6L  OvRiVBM4LOpJin>oiiBiiTl>i80BABOiiroOABiniHXi»tlielatterdMMldW 
AUow«d  to  filoaa  amndedwisww,  Mtting  forth  the  payment  of  the  deb* 
hy  him  to  hia  oreditor*  after  the  judgment  of  diacharge^  and  before  th« 
irrit  of  error  was  toed  ont.    Id. 

7«  Ov  JxroQWVST  or  Duchabos  or  0AKin8HXB»  if  he  ooold  make  no  defense 
agalnet  the  okim  of  hie  creditor  in  law  or  in  eqnify*  and  liia  jadgraent  ^ 
ooold  be  enforoed  by  legel  prooeea,  he  can  make  a  volnntaiy  payment  ol 
it  to  the  creditor,  and  he  cannot  reeiet  payment  on  the  ground  of  a  mere 
poeeibility  that  a  writ  of  error  might  be  proeecnted  to  the  judgment  die* 
chaiging  him.    Id. 

%.  OVB  OF  Two  OB  MOBB  JODTT  OB  JOIHT  ABB  SbVBBAL  DBBIOBS  OAB  VOT 

BB  Chabobd  as  a  tmstee  nnleaa  the  othen  are  joined  with  him  in  the 
prooeee,  as  a  general  mle.  Laid  t.  Bdker^  356. 
8L  ChrB  or  Two  ob  Mobb  Jodct  ob  Jonrr  ajtd  Sbtbbal  Dbbiobs  mat  bb 
Chabqbd  as  tmstee  on  a  tmstee  process  against  him  severally  wlien  it 
appears  that  he  will  not  remain  liable  to  pay  the  debt  or  any  part  of  it 
a  second  time.    Id. 

10.  Okb  or  MABBBa  or  Pbokusobt  Notb  mat  bb  Cbabobd  ab  Tbotteb  on 
process  against  him  separately,  when  one  of  the  plaintiffs  is  the  other 
maker  and  signed  as  surety.    Id, 

11.  DbATH  or  PLAIBTIV7  BBIOBB  JUOOMBBT   AGAIK8T   GaBNISHBB  IS  RbB- 

DBBBD  does  not  render  snch  jndgment  noil  and  Toid.    Cofemon  t.  Jfe- 
AmiUy,  229. 

12.  JUOGMBNT  IN  AtTACHMBVT  SuiT  CAB  HOT  BB  COLLATBBALLT  ImPBACHKD 

by  showing  that  the  plaintiff  at  the  time  of  the  iseaing  of  the  attach- 
ment was  not  a  creditor  of  the  defenotante.    Harrimm  r,  Pender.  573. 

15.  JmwMBNT  IX  Attachmbxit  18  Placbd  ob  Samb  FoonxG  WITH  Obb 
Sbbdbbbd  nr  Coubt  op  Rbooro,  according  to  the  course  of  the  com- 
mon law.  It  can  not  be  collaterally  iropeached  by  evidence  or  by  plea, 
except  by  a  plea  denying  the  existence  of  the  record,  and  is  condosiTe 
nntil  set  aside  by  the  same  conrt,  or  reversed  by  a  writ  of  error  or  on 
appeal  by  a  snperior  tribnnaL    Id. 

li.  Obugbb  m  Bond  mat  Maintain  Action  fob  Benbtit  of  Othbbs  for 
whose  indemnity  the  bond  was  given.  Conseqnently  the  obligee  in  an 
attachment  bond  may  maintain  an  action  on  it  for  the  benefit  of  a  gar- 
nishee when  the  attachment  was  dissolved,  the  soit  dismissed,  and  the 
gftmiahee  diacharged.    Barnes  v.  Webeter,  232. 

16.  Attachment  Bond  though  Voluntabt  and  not  Authobisbd  by  any 
atatoto  ia  good  aa  a  common-law  bond;  all  bonda  though  volnntaiy,  U 
they  do  not  contravene  public  policy,  nor  violate  any  atatate,  are  valid 
and  binding  on  the  partiea  to  them.    Jd. 

18.  Attaohmxnt  Bond  Exbcutxd  to  Unitbd  States  is  Valid  in  a  aoit  be- 
tween individoala;  and  in  auch  a  caae,  the  acceptance  of  tlie  bond  ia  pre- 
aomed  althoogh  there  ia  no  law  anthorizing  the  officer  to  take  it.    Id, 
See  Pabtnbbshif,  3;  Rbcbivbbs,  1. 

ATTORNMENT. 
See  Statutb  of  Fbauds,  3. 

AUCTIONS. 
RwcnwroN  of  sale  of  Land  Puechased  at  Auction  Salb,  on  Gbgubd 
OF  Bt-biddino,  will  not  be  granted  where  the  granteea  did  not  file  tfaair 
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bin  lorareMisslontillayeArand  nz montlit aftv IIm dlMovwy of  flM 
by-bidding.     MeDowea  ▼.  Shtulu^  50S. 

AUDITORS. 
See  Kbootiabli  iNSTBumNn,  IS. 

BAILMENTS. 

1.  DBiniro  HoBSB  bxtohd  Placx  fob  Which  Hb  was  Hibxd  n  Subctav* 

TXAL  CoNVKBnoN  and  direct  injury  to  owner's  right  of  property,  and 
not  in  rabetance  a  mere  breach  of  the  hirer'a  oontraoL  Woodman  ▼. 
HMford,  810. 

2.  Bailor  mat  hays  AonoN  fob  Ck>NvxBsioK  or  Injubt  ov  PnopiBn 

Bailkd,  thongh  the  contract  of  bailment  was  yoid,  being  made  on  Son- 
day;  for  in  sQoh  an  action  he  olaima  aa  general  owner,  and  not  nndet 
the  oontraot.  Id, 
ft.  OwNiB  Plaoino  his  Pbopkbtt  in  Hands  ov  Anothkb  to  be  need  tem- 
porarily for  an  nnlawfol  pnrpoee  does  not  forfeit  his  property  in  fha 
thing  thus  deliYered.    Id, 

See  Saus,  2;  Tbotib,  2. 

BANK  BILLS. 
See  Banks  and  Bankino,  6, 7. 

BANKRUPTCY  AND  INSOLVENCY. 
Inboltxnot  will  mot  Avail  as  Devenss,  nor  bar  a  recovery  of  money 
promised  in  an  action  at  law,  when  the  consideration  is  an  act  to  be  per- 
formed subsequent  to  the  insolvency.    Smith  ▼.  Buaby^  207. 
See  Advebsb  Possession,  4;  Imsitranob— Litb,  1;  Pabtnsbshit,  ?« 8- 

BANKS  AND  BANKING. 

1.  QCBSnON  WHJITHBB  DkBTS  OT  BaNK  HATS    NOT    BSXN    PaID    AND    Do* 

CBABOKD  is  one  which  a  jury  oonld  readily  comprehend  and  saHafso- 
tcnrily  decide,  in  an  action  brought  by  a  trustee  appointed  on  a  judgment 
of  forfeiture  against  a  bank  against  a  debtor  of  the  bank.  CouUer  ▼• 
Robert$on^  168. 

2.  Ox  Judgment  ov  Fobveitubb  aoainst  Bank,  All  Assbtb,  consisting 

of  credits  or  debts  due  to  it,  chattels,  and  real  estate,  become  a-  trusi 

fund  for  the  sole  purpose  of  paying  the  debts  due  by  the  bank  at  the 

time  of  its  dissolution.    Id, 
%.  PowsBS  OV  Tbustkb  Appointed  on  Jddombnt  ov  Dissolution  againsi 

Bank  under  the  act  of  the  twentieth  of  July,  1843,  are  terminated  when 

he  has  paid  off  and  discharged  the  whole  of  the  debts  of  the  bank,  and  he 

can  not  sue  for  and  recoyer  the  debts  which  were  due  to  it,  and  which 

were  still  outstanding  and  unpaid.    Id, 
i.  Absence  ov  Deposit  in  Bank  to  Cbsdit  ov  Dbaweb  ov  Check  is  suH 

dent  notice  to  such  bank  not  to  pay  the  check.    Lameaaler  Bcakk  ▼• 

Woodwurd^  618. 
••  Practicb  ov  Patino  Otebdkavib,  even  to  penooa  in  good  standing  with 

the  bank,  has  no  authority  in  sound  usage  or  in  law.    Id. 

Am.  Dbc  Toi..  LVn— bx 
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Oi  BntDnr  or  Fsoor  n  hot  ok  Holder  or  Bahk  Bill  Sxolbv  ImIoto  Imb- 
ance,  it  aeema,  to  ihow  that  h«  cune  by  it  fairly,  in  an  aotion  against  tlM 
Inning  bank;  but  it  is  otherwiae  at  to  a  atolen  note  or  Ull  of  exehaogtw 
WareederC<miUy  Bank  ▼.  DorehuUr  Bank,  12a 

7.  HoLDiB  or  Bank  Bill  Stoldt  boobs  Issuancb,  Raosiviiro  It  Boba 
FiDB,  in  the  oaoal  oonrMof  bnaineaa,  forvaloe,  may  recover  on  it  a^dnsl 
the  bank  though  he  waa  gnil^  even  of  groM  n^ligenoe  in  taking  it» 
there  being  no  oTidenoe  of  fraud.    Id, 

See  OoRroEATioB8»  12;  Kbootiablb  Ihstbumbbtb,  17;  Tbubib  abd  TMb- 

TBB8,7. 

BABOAIN  AND  RALE. 
8ee  Dbbd8,2. 

BILLS  AND  NOTES. 
See  Nbootiablb  iBsntUMBBni 

BILLS  OF  BXCHANOB. 
See  Babkb  abd  Babkibg,  6;  Nbootiablb  Inbtbumbbtb,  4,  & 

BILLS  OF  LADING. 
See  CoMMOB  Carrikbh,  S,  4,  7-8»  11. 

BONA  FIDB  PUBCHASEBS. 

BoBA  Fn>B  PUROHAaBR  rOR  VaLUB  is  EBTITtBD  TO  HATB  HIS  TiTLB  FRO- 

TBCTBO  by  a  ooort  of  equity,  and  will  not  be  compelled  to  diaooTer  any* 
thing  which  will  invalidate  hia  title;  but  where  he  is  charged  with  fraud, 
a  court  of  equity  will  compel  him  to  diaoloae  the  facta  alleged  aa  fraud. 
HcweU  ▼.  Aakmortf  87L 
See  Babks  axd  Babribq,  7;  Equitt,  2;  Estoppbl*  6;  Ezboutiobs^  9^  16$ 
FoBUO  Lands,  1;  RE0EiyxR8»  1. 

BONDa 

Ob  Brbaoh  or  BoBi>  Oivxb  bor  Patmbbt  or  Mobbt,  with  Dbtxasaboi 
to  be  void  upon  the  performance  of  a  oollateiml  undertaking,  the  whole 
penalty  waa  forfeited  and  might  be  recovered  in  an  action  on  the  oond, 
at  the  common  law;  oonrta  of  chancery,  however,  restrain  the  collection 
of  the  penalty  and  compel  the  plaintiff  to  receive  tuch  damagea  aa  he 
had  actually  auttained.    Same*  v.  Wdfsier,  232. 

See  Attachmbbts,  14-lC;  Exbcutors  abd  Admcostrators,  II,  12,  I^i 
HoRTOAGK,  1;  Nbootiablb  Ibstrumbbts.  15;  OmoBs  abd  OrrKJBRs,  2| 

WlTBB8SB8,2. 

BOOK  ENTRIES. 
See  EvzDBBCB,  9. 

BOUNDABIES. 
DiRBor  LiBB  IS  Implibd  whkn  Point  is  Dbscribbd  as  bboto  Gitbb  Dm 
TABCB  from  a  certain  other  point,  unless  there  is  something  to  rebut  the 
iflftplication;  and  it  is  not  rebutted  by  the  fact  that  both  the  points  aie 
on  the  banka  of  a  river.    SUuU  v.  Elkeridfft^  667. 
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BURDEN  OF  PBOOF. 
•  Bou  A«p  BAinmics  6;  CoimoN  Cabribbs,  11;  Binamiii^  tt 

AXD  Tbustbbs,  1. 

BUBGLAEY. 
See  Cbdcikal  Law,  1,  2. 

BY-BIDDINO. 
8ee  AuoiiONS. 

OARRTKRa 
Bee  Common  Cabbodml 

OASE. 
Bee  Co-TB2CAiroT,  2;  ExioiyTioira»  18L 

CATTLE. 
Bee  CoMTRiBunoN,  2;  Railboadb,  fi^  S. 

CATTLE  DAMAGE  FEASANT. 
See  CoNTRiBunoK,  2. 

CAVEAT  EMPTOR. 
See  Pbobate  Coubts,  i. 

CERTIFICATES. 
See  Acknowlbdombhu. 

CHARTERS. 
See  IirsuBANO»— Fib^  L 

CHECKS. 
See  Bahks  ahd  BAinmro,  4,  5;  Nbootiablb  InMBUMMm,  lUiX  17 

CHOSES  IN  ACTION. 
See  Dbxds,  13. 

CIRCUIT  COURT. 
Bee  Tbusts  and  Tbu8TBB8»  7* 

CODICILS. 
See  Wills,  10. 

COLLISIONS. 
See  Railboaos,  i. 

COLOR  OP  TITLE. 
See  Cboonal  Law,  i. 
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OOMMON  CARRTKR8. 

I.  Pastob  mat  Bind  Thxmbklvbs  to  Liabilitiis  ov  Commos  ^ 

upon  one  ooottioii  only,  and  it  is  no  defense  to  say  that  they  haTe  i 

done  BO  before.  ChouUamx  ▼.  Leeeh^  602. 
K  Common  Cabmobb  abm  not  Rbbponsiblb  fob  Bmon  and  BznuoBDi- 

NART  CoNSBQUKNCSB  of  their  negligence,  but  for  those  that  are  ordinaiy 

and  proximftto.  Morri$on  ▼.  Dania^  696. 
B.  ExcKPTXoK  Ai  TO  Inxvitablb  Aocidknts  n  TiiPTjgn  BT  Law  in  GoMMoa 

Casbieb^s  Fayob,  when  not  expressed  in  the  bill  of  lading,  or  other 

such  contract;  but  this  exemption  will  not  be  implied  where  the  dream- 

stances  show  that  it  shoold  not  be.    Id. 

4.   PaBOL  EtIDJCNOB  is  AdMIBSIBLB  to  RbFBL  ImPUOATION  in  €k>MM0N  Ca&- 

BUER*s  Fayob  against  Inkyitablb  Aoan>KNTa»  and  to  show  that  he 
lias  agreed  to  insure  the  safe  deliyery  of  the  goods,  where  he  hss  simply 
undertaken  by  the  bill  of  lading  to  deliYer  them.  Id. 
6.  OwNEB  OF  Goods  Nbbd  not  Pboyb  Common  Cabbikb's  Adyxrtiskmxnts 
OF  Business  Tebms  Cams  to  his  Knowledgb  before  delivering  his 
goods  to  the  carrier  for  transportation:  it  is  proper  to  presome  that  cus- 
tomers have  been  induced  by  the  advertisements,  or  that  they  have  been 
repeated  to  them,  where  favorable  terms  of  business  are  advertised  as  m 
means  of  gaining  customers.    Id. 

Oi  COKSIQNEE  OF  GoODS  IS  NOT  BoUND  TO  MaKE  TeNDEB  TO  CaBBIEB,  who, 

having  no  legal  claim  on  them  for  anything  besides  the  freight,  refuses 
to  deliver  them  unless  a  further  sum  is  first  paid,  where  the  consignee  ia 
ready  to  pay  the  freight.  And,  in  an  action  of  trover  for  the  goods,  the 
carrier's  refusal  to  deliver  them  is  evidenoe  of  a  conversian.  Adam$  v. 
Clarke  Al. 

7«  Mistake  in  Box  of  Ladinq,  by  erasing  or  neglecting  to  erase  a  word,  csa 
be  proved  like  any  other  fact,  by  circnnlstantial  as  well  as  positive  evi- 
dence.   ChoiUeaux  v.  jLeecA,  602. 

8.  A  FoBM  of  Bill  of  Lading  Pbintbd  to  be  Used  at  Pitisbuboh,  shoold 
have  the  word  **  Pittsburgh"  erased  and  the  word  '* Cincinnati"  inter- 
lined in  order  to  be  used  at  the  latter  place.  That  such  change  had 
been  made  in  the  dating  of  the  bill  is  a  circumstance  tending  to  show  an 
intention  to  change  it  all  through,  and  is  sufficient  to  go  to  the  jury.    Id. 

0.  Common  Cabbiebs  should  be  Held  to  Stbict  Aooountabilitt,  and 
slight  evidence  should  be  sufficient  to  set  aside  any  special  provision  in 
a  bill  of  lading,  intended  to  relieve  them  from  their  ordinary  legal  re- 
sponsibility.   Id. 

10.  FuBs  Which  Become  Wet  While  in  Custody  of  Common  Cabbieb 
should  be  opened  by  him  and  dried,  as  it  is  his  duty  to  lessen  if  not 
altogether  prevent  the  effect  of  an  accident.    Id. 

I I .  BuBDSN  IS  ON  Cabbieb  to  Show  Ik jubt  Abose  fbom  Stbbss  of  Weatbeb 
in  an  action  against  him  for  injury  to  goods  where  the  bill  of  lading  ex- 
cepts "  dangers  of  the  sea."    Cameron  v.  Rieht  747- 

IZ  OwNXB  OF  Goods  Shipped  bt  Cabbieb  can  not  Aockpt  Pabt  and  Aban- 
don Residue,  on  account  of  a  loss  by  leakage,  and  recover  of  the  carrier 
the  value  of  the  goods  abandoned;  as  where  molasses  is  shipped  and  some 
of  the  casks  lose  by  leakage,  and  the  owner  accepts  the  residue  and  re- 
fuses to  receive  the  leaking  casks.   Show  v.  South  Carolina  B.  J?.  Co.^  768. 
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IS.  Heaotbb  ov  Daxaok  fob  Loes  of  Ooodb  bt  ComoN  Cabbixe  ii  tlM 
price  at  the  pkoe  of  delivery.    Id. 

See  BviDXNCX,  ?•  8;  RAn.BOAP«i 

COMMONS. 

L  PABnnoN  DxxD  Cbbatu  Riobt  of  Common  Affdbtbnakt  fob  Sba-wxxis 
GbaybLi  and  Stokb  upon  one  part  of  the  divided  trect  in  favor  of  the 
other,  ao  far  at  the  owner  of  the  ahare  to  which  it  la  appurtenant  may 
think  proper  or  profitable  for  nae  on  snch  part  where  by  the  deed  there 
ia  granted  to  the  owner  of  each  part,  his  hdra  and  aadgna,  *'  free  liberty 
of  carrying  away  "  gravel,  aea-weed,  and  atonea  on  the  beach  belonging 
to  the  other  part,  "and  alao  liberty  to  tip  the  aea-weed  on  the  bank  "  on 
aoch  other  port,    HaU  v.  Lawrtnct^  715. 

SL  Convxtanob  of  Lanb  with  "AppuBTiNANais''  Passes  Right  of  Commob 
appurtenant  thereto.    Id. 

t.  Right  of  Common  is  EmNGuisHED  bt  Convxtanob  of  Pabt  of  the 
dominant  eatate,  if  snch  right  ia  indivisible;  otherwise  if  apportiooable. 
Id. 

4.  Common  is  Appobtionablb  whbnbvxb  It  is  Admbasubablb.    Id. 

6.  Common  Affubtbnant  fob  Sxa-wxed,  Gbayxl,  xra,  is  .^pobtionablk» 

belonging  equally  to  every  acre  of  the  dominant  estate.    Id. 
0L  Pbopobtionatb  Pabt  of  Common  fob  Sba-wbkd,  xra,  Passes  bt  Contxt- 
ANOB  of  Pabt  of  the  dominant  estate  with  **  appurtenances,**  unless  the 
effect  would  be  to  surcharge  the  servient  estate,  in  which  event  the  whole 
right  of  common  is  extinguished.    Id. 

7.  CONVBTANOB  OF  PaBT  OF  DOMINANT  ESTATE  TO  OWNBB  OF  SeBVIBNT  ES- 

TATE Extinguishes  Common  appurtenant  for  taking  sea-weed,  gravel, 
etc,  aa  respects  the  part  so  conveyed,  but  leavea  it  intact  as  to  the  residue. 
Id. 
\  Common  Apfubtbnant  fob  Sea-wbbd,  Obavel,  Bra,  is  not  Sevxeablx 
FBOM  Land  to  which  it  is  appurtenant,  and  a  reservation  of  such  right 
of  oommoo  to  the  grantor  in  a  oonveyanoe  of  part  of  the  dominant  estate 
iavdd.    Id. 

See  Easements,  2. 

COMPLAINT. 
See  Pleading  and  PBAoncE,  S. 

COMPROMISB. 
Dbibndant  Comfbomuing  Suit  bt  Executing  New  Note  for  a  sum  less 
than  the  amount  aued  for  is  bound  by  his  act;  and  when  sued  on  the 
note  so  given,  is  estopped  from  using  a  defense  which  should  have  been 
used  in  the  snit  brought  upon  which  the  compromise  waa  founded.  Dra- 
jwr  V.  Owefey,  218. 

CONDITIONS. 

Baa  I>BiD8»  6-8;  Inbanot,  I,  2,  6,  7;  In8UBano>~Fibb»  2;  Landuibd  abb 

Tbnabt»  9, 10;  Mabbied  Women,  7;  MoBTOAOESy  %  Zi  Viynxm. 

CONDITIONS  PRECEDENT. 
See  CoNTBAOis.  4. 
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confession  of  judgment. 
8m  ATXAOHMXinre,  I,  2;  Pakthsukip,  C 

CONFIRMATION. 
8m  Bzboovom  Am  ADHZvonuTORs,  1&-17»  20t    IwAvori 

Cousn,  6. 

CONFUCT  OF  LAWS. 
8m  Willb.  7»  13. 

CONSIDERATION. 
Bm  AmoKMniT  ov  Coictract8,  6;  BAKKBuncr  avd  IraoLTSHor;  Cotb- 
kahtb,  0-10,  Deeds,  2;  Feaudulent  CoyvETAnoBB;  Ouaediait  akd 
Waed,  S;  LrjUHcnons,  2;  Ixsubaitoe—Life,  2;  Neootiaelb  Ieixbij- 
ME5T8»  S,  IS,  15;  RBOEnrBBs,  I;  Releases;  Vezidob  aei>  Veede^  SL 

CONSIGNOR  AND  CONSIGNEE. 
8m  Common  Carbiebs,  0;  Facsobs. 

CONSTITUTIONAL  LAW. 
Btate  Laws  abe  vot  Bixdiko  upok  Offioebs  ov  Federal  GoTEEmfBET* 
•ad  a  m]«  msde  by  a  United  StatM  nuurthAl  will  be  deemed  valid  aatfl 
set  aside  by  the  federal  ooort    Kemnerl^  ▼.  Shepiqf^  219. 
8m  FuoinTES  VBOM  JusnoE. 

CONSTRUCTION. 
8m  Cohtbaots,  2;  CoBPOBAnoirs,  2,  6,  11;  Dowbb.  1,  2;  Ejleuu'wbs  abd 
Administbatobs,  6;  Landlord  and  Tenaet,  2,  8;  Sxatutb;  Ttaiwm 
AMD  Trustees,  5;  Wilu,  7,  8,  14, 15. 

CONTRACTS. 
L  CovTBAOT  GAB  NOT  BE  Pboted  bt  Dbclabations  of  the  partiM  therels 

where  thoM  deolsrations  stand  opposed  to  each  other.    Bamkin  ▼.  Siw^ 

son,  868. 
2.  In  CoNSTBimro  Contraot,  Intebpretation  must  be  upon  Entibe  Insxbu* 

MENT,  and  act  merely  on  disjointed  or  particolar  parts  of  it.    Foeter  t. 

S.  QuANTUir  Mebuit  undeb  Spbolal  Contract. — ^Where  a  party  to  a  con- 
trsct  for  boilding  a  dam,  acting  in  good  faith  and  intending  to  fulfill  hii 
contract,  unintentionally  fails  in  some  particnlars  to  perform  it,  he  may 
recoyer  from  the  other  party  to  the  contract  so  much  as  the  labor  and 
materials  are  worth  to  the  latter,  deducting  from  the  contract  price  m 
much  as  the  dam  built  by  him  is  worth  lees  than  the  dam  contracted  for. 
Oleaaon  v.  .S'mt^  02. 

i.  Contraot  being  Entire,  Pervobmance  bt  PiAnsniT  is  Condition 
Pbecedent  to  his  reooyery;  and  it  must  be  ayerred  in  his  declaration 
snd  proved,  unless  the  opposite  party  has  discharged  him  from  executing 
it,  either  by  refusing  to  let  him  go  on  with  it,  or  by  disabling  himself 
from  performing  his  part;  and  if  the  plaintiff  fails  to  STer  performance* 
or  a  readiness  to  do  so,  he  can  recoyer  neither  on  the  special  contract 
Bor  on  a  quantum  merwL     Wirutead  v.  Reid^  571. 
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&  Pt^niTifVcukiriraTEioovBBOvQuAimmHiBiriTWteisCkniTBAorWAi 
Ektimi  and  ezaontory,  and  after  perfoniiiiig  a  part  be  wfllfnlly,  and 
without  Jnat  exouae,  and  againet  the  will  of  the  defendant,  lefnsed  to 
go  on  with  it.    Id, 

See  Aqinot;  AasioNiixifT  ov  CoMnucnn;  Assumpsit;  AucnoKs;  Baii«* 
MBNTs;  Common  Casribbs;  Cobporations,  IS,  14;  Co-tbkanot,  6; 
Fraud,  8;  Infakot;  Insuravob— Firb;  Insuranob— Lira;  Lanbuxrd 
•AND  TiNAiiT,  2;  KkoOtiablb  Instrumxnts;  Sales;  Sraomo  Pkriorm- 
anob;  Statutb  of  Frauds;  Statutb  ov  Ldutatioiis;  Suhdats;  Trotbb, 
2,  3;  Vbndor  akd  VsirDBB. 

CONTBIBnnON. 

1.  Wroxo-doibs  can  not  havb  Rbdbbss  or  Contribution  against  Each 

Othkr,  upon  being  held  liable  for  the  unlawful  act,  but  this  rule  i«  con- 
fined to  cases  where  the  person  claiming  redress  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  act  was  unlawfuL   Jacobs  v.  PoUard^  105. 

2.  PxBsoN  Unlawfully  Sbizino  Cattlb  Damaob-feasant  mat  Rboovbr 

pROCBEDS  from  the  oflBcer  selling  them  at  his  instance  in  an  action  for 
money  had  and  received,  where  he  has  been  compelled  to  pay  a  judgment 
in  trespass,  recovered  against  himself  and  the  o£Boer  Jointly  for  such 
seixure,  by  the  true  owner,  if  the  parties  acted  in  good  ^th  in  making 
the  seijBure.    Id. 

CONTROLLEBa 
See  Corporations,  16. 

CONVERSION. 
See  Bailmbnts^  1,  2;  CoMMo5r  Carriers;  Co-tbnanot,  1;  Tbotbr. 

COPARTNERSHIP. 
See  Partnership. 

CORPORATIONa 

1.  General  Power  Oiten  Corporation  to  Aoquirb,  Hold,  and  Contbt 

Propebtt  is  Ldcitbd  to,  and  can  only  be  ezerdaed  to  effisct,  the  pur> 
poses  for  which  it  was  oonforred  by  the  government  State  v.  Oomwis 
ntmer$t  409. 

2.  Corporate  Powers  Strictly  Incidental  and  Necessary  to  Object  of 

Grant  are  Implied,  in  addition  to  those  expressly  granted;  for  al- 
though corporate  powers  are  to  be  strictly  construed,  yet  they  are  not  to 
be  so  construed  as  to  defeat  the  object  of  the  grant.    Id, 

Z.  Where  Aoent  of  Corporation  is  Called  as  Witness  to  Prove  thai 
he  had  paid  numerous  drafts  on  the  company  not  previously  accepted  by 
it,  if  the  drafts  so  paid  may  be  presumed  to  be  still  in  existence,  they 
must  be  presumed  to  be  in  the  company's  possession,  and  notice  to  pro* 
duee  them  must  be  given  to  it,  before  the  testimony  of  the  agent  can  be 
received.    Oindd  v.  NcrfM  Lead  Co.,  50. 

i.  Payment  of  Unaccepted  Drafts  on  Corporation,  by  its  Agent,  is  not 
evidence  of  his  authority  to  accept  drafts  upon  it.  The  authority  to  pay 
drafts  applies  only  to  that  specific  class  of  transactions,  and  there  can 
not  be  imptted  from  it  an  authority  to  agree  to  pay  at  a  future  day.    Id, 
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fiw  Ef  u>«wa  THAT  FgMoy  m  Gptkeal  Aamar  or  OoKPOBAWOBr  iuwlmt  littto 
tendenoy  to  thow  that  he  has  anthority  to  accept  drafts  for  it.    Id, 

0L  Vers  ov  DiBaoTOBS  of  Cobporatiom  n  Wbrtek  IiinKUifBMT,  and  mmi 
be  ooostraed  by  its  terms  alone*  with  reference  to  the  snbjeot-matter  to 
which  it  applies;  and  parol  testimony  is  not  admissible  for  the  porpoaa 
of  showing  the  sense  in  which  a  director  understood  it.    Id, 

7.  CORPORAnOH    WH06B    0Fn€»B8»   AIABOUOH    IlTHOOSNTLT    DbCKIYXD    BT 

FoRQBD  Power  of  Attobnbt,  permit  shares  of  stock  to  be  transferred 
on  the  books  without  anthority  from  the  shareholder  may  be  compelled 
to  replace  them  or  pay  him  the  yalne  of  them.  Pottok  v.  NaL  Btmkf  520. 
8L  Upon  Death  of  Cobpobation,  all  its  real  estate  reverts  by  the  common 
law  to  the  original  grsntor  or  his  heirs;  the  debts  due  to  and  from  tbo 
corporatioQ  are  all  extinguished,  and  all  the  personal  estate  of  the  cor- 
poration vests  in  the  crown,  and  with  us,  in  the  people.  CouUer  ▼.  Sob' 
erison,  168. 

9.  Act  of  Lboislaturb  Passbd  Subsbquebt  to  Judombiit  of  FdBixiTOBB 

OF  Cobpobation  can  not  divest  the  powers  of  a  trustee  appointed  by  tlio 
court,  nor  the  rights  of  creditors.    Id, 

10.  8TOCKHOLDEB  IS  NOT  CbBDITOB  OF  GOBPOBATION.     Id, 

11.  Debts  Dum  Oobpobation  abb  not  Kbpt  Autb  fob  Benbixt  of  Stook- 
HOLDERS,  under  the  statute  passed  the  twentieth  of  July,  1843,  and  they 
have  no  right  to  the  surplus;  their  rights  are  left  as  they  were  at  the 
common  law;  this  act  was  for  the  benefit  of  the  creditors  of  the  corpora- 
tion merely.    Id, 

12.  Kesultino  Trust  is  not  Cbbated  in  Fatob  of  Stockholdebs  of  bank 
on  a  judgment  of  forfeiture  against  it,  in  the  surplus  of  the  fundif  after 
the  payment  of  the  debts,  as  the  rights  of  the  stockholders  do  not  sur- 
vive the  forfeiture.    Id, 

IS.  CONTBAOT  with  MUNICIPAL  COBPOBATION  FOB  BZGAVATINO  STBBET  docS 

not  imply  an  obligation  to  maintain  guards  and  lights  around  it  while 
the  work  is  proceeding.    CUy  <ifBi{fa2o  v.  HoUovjajf^  660. 

14.  Municipal  Cobporation  is  Pruiabilt  Bound  to  Keep  Exgayatiob 
which  it  permits  to  be  made  in  a  street  properly  guarded;  and  can  not 
cast  this  obligation  on  the  contractor  for  the  work,  unless  he  hss  expressly 
assumed  it.    Id, 

1&  Notice  to  Comptbollbb  of  Citt  of  New  Tobx,  of  a  demand  against 
the  dty,  is  notice  to  the  corporation.    FMd  v.  Mayer,  435. 

See  Equity, '8;  Insubanob — Fibb,  1;  Libel,  1;  Negotiable  iNSTBUMBim, 
18;  Railboads;  Taxation. 

COSTS. 
See  CovBNANTS,  6. 

CO-TENANCY. 

L  To  Maintaiv  Tboveb  between  Co-tenants,  it  is  necessary  to  shown  de- 
struction of  the  property,  or  some  act  tantamount  to  a  destruction,  and 
the  action  will  not  lie  by  one  co-tenant  for  a  mere  conversion  by  a  do> 
fendant  claiming  under  the  other  co-tenant.    Rook»  ▼•  Mocrtf  560. 

f.  Tbnant  in  Common  can  Maintain  Action  on  Case  AOAiNflT  Oo-tbk* 
ANT  whenever  a  permanent  injury  is  done  to  the  f reelu^  by  his  oo^ 
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teoani,  in  which  his  damages  shall  he  measured  by  the  injuries  aotoall j 

sustained*    Smith  r.  Sharpe,  514. 
t.  Onb  Tenant  in  Common  can  not  Maintain  Action  ov  Wactb  agMnsI 

the  other,  where  the  act  complained  of  instead  of  injuring  the  commnn 

estate  has  improved  it.    IcL 
4  Tenant  in  Common  can  not  be  Made  to  Account  for  the  valne  of  marl 

dug  and  carried  away  by  him,  in  an  action  of  waste  by  his  co-tenant  for 

digging  and  cairying  it  away.    Id. 

6.  IX)OTBINE   THAT   OuTSTANDINO   TiTLB   BOUOBT   IN  BT   OnB   TeNANT   IN 

Common  Inubis  to  Benefit  of  his  co-tenants  is  one  of  equitable  cogni* 
sance,  and  courts  of  equity  apply  it  so  as  to  do  justice  among  the  tenants.  < 
JUdor  T.  Waugh,  251. 
0L  Bight  in  Gboss  and  not  Bioht  Appubtenant  is  Cbbated  by  an  agrea- 
ment  on  the  part  of  one  tenant  in  common  of  a  tract  of  land  who  is  also 
several  owner  of  an  adjoining  tract  that  he  will  give  his  co-tenant  the 
privil^e  of  purohasiog  his  undivided  moiety  of  the  common  land  within 
a  certain  time  at  a  certain  price,  and  that  if  such  purchase  is  made,  he^ 
his  heirs  and  assigns,  shall  have  an  equal  privilege  with  the  co-tenant  of 
taking  sea-weed  on  said  tract,  and  this  right  does  not  inure  to  the  benefit 
of  one  who,  after  the  agreement,  but  before  any  purchase  of  such  un* 
divided  moiety  by  the  co-tenant,  purchases  the  adjoining  tract  from  the 
other  tenant  in  common.    Nail  v.  Xotorenoe,  711. 

See  Commons;  Pabtition;  Waibbooubsbs,  0L 

OOUETa 
See  Pbobatb  Coubts;  Teusis  and  Teusteei,  ?• 

COVENANT. 
See  Covenants,  11. 

COVENANTS. 

1.  Covenant  to  Convet  bt  Deed,  with  general  warranty,  isnot  satisfied  by 

the  mere  execution  of  a  formal  instrument  with  covenants  of  title,  as  it 
implies  that  the  covenantor  will  convcsy  an  indefeasible  estate,  and  that 
his  deed  shall  be  operative  for  that  purpoee.    Smith  v.  Btuby,  207. 

2.  DuBATioN  or  Wabbantt  is  Co-extensive  Only  with  Estate  to  which 

it  is  annexed;  and  on  a  conveyance  of  an  estate  for  life  with  warranty, 
the  warranty  becomes  extinct  on  the  death  of  the  grantee.  Bettor  v. 
Wcmgh,  251. 

t.  Eemedt  bt  Ancient  Wabbantt  never  had  any  practical  exirtepcein  the 
United  States.    Id. 

i.  Tenant  in  Wbit  or  Entbt  is  not  Ebiofved  bt  his  Covenant  or  Wab- 
banty  in  a  deed  to  his  grsatee,  to  whom  he  conveyed  a  good  title,  from 
setting  up  a  subsequent  title  acquired  by  disieirin,  Stearm  v.  HeMdet' 
#aft,65. 

fti  Damages  roB  Bbeaoh  or  Covenants  or  Seisin,  for  quiet  enjoyment,  of 
good  rij^t  to  convey,  and  of  warranty  can  not  exceed  the  amount  of  the 
consideration  of  the  conveyance,  with  interest  thereon  and  the  costs  of 
the  suit  attending  the  eviction;  and  where  the  grantee's  loss  has  been 
actually  less,  he  is  limited  to  the  amount  of  injury  sustained.  WUUmY. 
mamm,2l20. 
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0.  LfCRKASBPVALOBoyLAirDyoMRiCTDrVALUiomlMFBOVMmaTicaono^ 

bo  recoTerad  as  dauuigw  in  an  action  for  tlie  breach  of  ooToaanta  d 
seisin,  for  qnietonjoymani,  of  good  right  to  oonrey,  and  jf  warranty.  Id, 
7.  Damaois  for  Brbaob  ov  Cotshaht  AOAnrar  IircoMBRAircfBGAir  nor  Bx- 
CBID  the  amount  paid  by  the  grantee  to  extinguish  the  incnmbraaoa^ 
with  compensatioQ  for  his  tronUe  and  ezpenaea.    Id. 

K  OHLTNOMINALDAMAOUfO&BBXACH  or  COTSllAlVTAOAnrarlZfOaiCBRAXaBi 

can  be  recovered  if  the  incnmbranoe  is  stiU  contingent  and  no  injury  has 
been  sostained  by  the  pkintifll    Id. 

•.  WHBRBlK0U]CSBAH<SIsCKAK0IDnnM>TlTLBADVXR8BAin>lNDXnASIBLB» 

grantee  in  action  for  breach  of  covenant  against  incnmbrances  mi^ 
recover  as  damages  the  amoont  paid  for  the  Umd,  with  interest  Id, 
10.  OsAMTEB  IN  Action  fob  Breach  ov  Covbvant  AOAnmr  iNonxBRAVon^ 
who,  though  oat  of  possession,  can  obtain  the  Umd  by  payment  of  m 
certain  sum,  can  recover  that  sum  only,  as  otherwise  he  might  recover 
the  coiisideration  money,  and  then  obtain  the  estate  by  the  payment  of  m 
smaller  sam.    Id, 

1 L  AlTKR  DlTAULT  IN  AOHON  Or  CoVSHAjrT  DlTSNDANT  MAT  INTSODUCI  Bvi- 

DENOS  tending  to  prove  an  adjustment  or  payment  of  the  damages.    Id, 
See  Deeds,  2;  Exboutobs  and  ADimnsTRATOBa,  12;  Landlord  and  Tbii* 
ANT,  4-6;  Partition,  4-6;  Witnebses,  2. 

OOVSNANT  TO  STAND  8BISBD. 
See  Deem,  2. 

CREDITOBS'  BILLS. 
See  EQirmr,  11;  Fraudulent  Conybtances,  7;  JuD0XBNn»  2;  BmEiVEM,  ± 

CBDONAL  LAW. 

1.  In  Burglary  there  must  be  RREAinNo,  Bemotino,  or  Puttoio  Abide 

of  something  material  which  constitates  a  part  of  the  dwelling-house 
and  is  relied  on  as  a  seoority  against  introsion.    SUUe  v.  Booit,  556. 

f.  It  18  Bubolary  to  Enter  House  by  Means  of  Eaisino  Window, 
though  it  was  not  then  fastened.    Id, 

Z,  Evidence  of  Intent  to  Ck>idfiT  Bafe  n  Sufficient  to  be  Submitted 
TO  Jury  when  it  shows  that  the  prisoner  entered  a  room  where  a  yoong 
lady  was  sleeping  by  means  of  raising  a  window,  went  to  the  bed,  grasped 
her  ankle,  and  hastily  retreated,  without  Any  attempt  at  erplanatica 
when  she  screamed.    Id, 

i.  Defendant  is  not  Guilty  of  Larceny  in  Takina  Propebty  under 
Fair  Color  of  Claim  or  Title, ,althoagh  he  may  be  mistaken.  SitA 
V.  Homes,  269. 

•i  Larceny  is  Coumitted  by  One  Obtainino  Possession  of  Qoods  witb 
Owner's  Consent,  nnder  pretense  of  taking  them  to  another  to  examine 
with  a  view  to  purchasing,  but  with  a  real  intent  to  steal  them,  and 
afterwards  converting  them  to  his  own  use  by  pawning  or  otherwise. 
8taU  V.  LindefUhaUt  743. 

See  FuonrvES  from  Justice;  Process,  1,  2. 

CEOPPEBS. 
See  Landlord  ani>  Tenant*  8. 
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CROSS-BILLS. 
Bee  Equitt,  12. 

CROSS-EXAMINATIQN. 
See  WmrxssB,  5. 

DAMAGES. 
Hm  BoRse;  Commoii  CARRHitfi,  13;  Co-tixaxot,  2;  Covshamtb,  5-11;  D» 
out;  Druoobts;  Exboutobs  and  ADMnnsTRATOBS,  22;  In8U&ako»— 
Fnti,  6-9;  Judomints,  1,  4;  Libel;  KniSAirGis;  Owncn  and  OmciBi» 
S,  4;  Pleading  and  Pkaoticb,  8;  Railboads,  5;  Troteb,  8;  Watxb- 
oouBaEa»  9,  12. 

DAMS. 

Bm  CoxTRAcn,  8;  Rabemehtb,  8;  Licbn8B8»  2;  WATEBOOUBSEa,  1,  4»  6^ 

12-14. 

DANGERS  OF  THE  SEA. 
See  CoimoK  Garbiebs,  11. 

DEATH. 
See  AoENOT,  1;  ATTAomfSNTB,  11;  GobfoeationSi  8, 9,  U;  Executions,  12| 

RlECUltlBS  AND  ADMINISTBAT0B8,   7;  InSUBANOE— FiBE,   2;    MaWBTED 

Women*  18;  Willb,  8,  7. 

DEBTOR  AND  GREDITOR. 
Obnebal  Obbditob  Hatino  No  Sncmc  Lien  on  the  deUor^  propertf 
has  no  right  to  interfere  with  any  disposition  his  debtor  may  see  fit  to 
makeofit.    IIwU r.  lUld,  265. 

See  AanoNMENTS  fOB  Benefit  ov  Gredrobs;  Attacbhenti. 

DEGEIT. 
Deceit  PBAonoED  mr  Defendant,  Gausino  Damage  to  Plaintiff,  nuijy 
sustain  an  action  without  proof  of  benefit  to  the  defendants     WhiU  ▼• 

See  AOENCT,  5;  JUDOMEMTi,  i. 

DECLARATIONS. 
See  Advebee  PoesEsnoN,  4;  Assignment  of  Gontbaots,  5, 6;  Gontbaoib,  1, 

4;  EqCITT,  4;  EVIDENCE,  9,  10,  12;  EXEOUTOBS  and  ADMINnTBATOBSy  7| 

Fraudulent  Gonvetances,  8;  Intanot,  7;  Nbgotiabiji  In8TBumxnt% 
14;  Pleading  and  Pbaotice,  1,  3,  5. 

DEGREES. 
See  Judgments. 

DEEDS. 
1.  WoBD  ''HEns**  in  Deed  is  Necbssart  to  Greatb  Estate  nr  Feb 
Simple.    BeeUnrv.  Waugh,  251, 

t,  GONTETANCE  TO  SON-IN-LAW   *'  IN  GONSIDERATION  OF  NATURAL  LOVE  AND 

AFFEcnoN,"  etc.,  is  not  good  as  a  deed  of  bargain  and  sale,  beoaose  it 
shows  no  peonniary  oonsideration;  nor  as  a  covenant  to  stand  seised,  be* 
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OMite  affinity  by  marriage  ia  not  a  aoffieieiit  oomidflrallim  for  aaoli  m 

oorenant.    Corwim  ▼.  Corwin^  453. 
t.  UicxBooftDBD  DxiD  Pbsvails  dt  Law  otxb  Tnrui  or  SoBsiQUSinp  Pub^ 

CHA8X&  with  notioe  of  the  deed.    Draper  ▼.  Brfmrn^  257. 
4.  Statotx  Fixes  Date  or  Died,  and  not  the  date  of  its  abknowledgment^ 

at  the  commencement  of  the  three  months  within  which  it  is  to  be 

recorded.    Id. 
6.  SuBSBQUEVT  Obahteb  gak  vot  DISPUTE  Prioe  Oeahtee's  Deed  iob  his 

Faildkb  to  Record  it  within  the  time  prescribed  by  statnte,  where  hie 

own  deed  has  not  been  recorded  within  the  statutory  time;  and  the  prior 

pnrehaser  takes  the  better  title  if  his  deed  is  first  recorded.    Id, 

6.  Condition  in  Obant  in  Feb  that  Okantee  shall  not  Alien  is  Toid* 

becaose  it  is  repugnant  to  the  estate.    De  Pender  r.  Mkhad,  470. 

7.  Conditions  in  Pastial  Restraint  or  Alienation,  as  that  the  grantee 

shall  not  alien  or  assign  to  a  partioolar  person  or  for  a  partioalar  time, 
haye  been  held  good,  bat  some  of  the  oases  so  holding  are  of  doabCfnl 
anthority.    Id, 

8.  Condition  in  Deed  that  Grantee  Alienatino  shall  Pat  Part  of 

Price  received  to  the  grantor  is  void,  becaose  it  is  a  restraint  on  aUena- 
tion.    Id. 

9.  Restraints  on  Alienation  or  Land  Held  in  Fee  were  Feudal  ia 

their  origin  and  depended  on  the  right  of  escheat,  possibili^  of  reversioii 
existing  in  the  grantor  in  fee.'    Id, 

10.  Statute  Quia  Emptores  Abolished  Restraints  on  Alienation  of  fee 
simple  estates  in  England,  becaose  it  took  away  the  posdbili^  of  rever- 
sion from  the  grantor.    Id» 

11.  Statutb  Quia  Emptores  was  Never  in  Force  in  New  Tors,  it  seems, 
and  restndnts  on  alienation  in  grants  in  fee  were  therefore  valid*  nntil 
abolished  by  state  statotes.    Id, 

12.  New  York  Statutrb  or  1779  and  17S7  Abolished  Restraints  on  Alien- 
ation in  grants  or  leases  in  fee  whether  soch  leases  or  grants  were  ez« 
ecoted  before  or  after  the  statotes  were  passed,  by  taking  awi^  the 
grantors'  or  lessors'  possibility  of  reversion.    Id, 

it.  Rent  Reserved  with  Rioht  or  Entry  roR  Non-payment  is  not  Rever- 
sion or  possibility  of  reversion  ao  as  to  validate  a  restraint  on  alienation, 
the  right  of  entiy  being  a  mere  choae  in  action,  and  no  estate  in  the  land. 
Id, 

See  Acknowledgments;  Boundaries;  Commons;  Covenants;  Equity,  10; 
Executors  and  Administrators,  5,  16;  Fraudulent  Conveyances, 
2;  Husband  and  WirE,  2;  Mortoaoes,  2;  Notice;  Plbaddto  anb 
PRAoncE,  5;  Vendor  and  Vendee,  4. 

DEFAULT. 
See  CovKKANTS,  11;  Judgments,  1;  Pleading  and  PRacnc^  %» 

DEFEASANCES. 
See  Bonds. 

DEFINITIONS. 
Seo  Possession;  Wabib. 
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delivery. 

OV  CORTBAOTS,  4;  COMMOM  CillffcllHli,  4-6^  IX 

DEMAND. 
8m  OoBrOEAXioira»  16;  Kxootiablb  THnKautxtB,  fl^  8^  9L 

DEMURRER. 
8m  PlBADUrO  AND  PsAcnoi,  ft. 

DEPOSITIONS 
8m  WinmsBS,  3»  i. 

DEPOSITS. 
8m  Baszujid  BAinmro,  4;  Niootiablb  iNSTKumnnB,  17. 

DEPUTIES. 
8m  Pliadino  ani>  Pbaotioi^  2. 

DESCRIPTION. 
OM  BomcDABOB;  SzaouTiQK8»  1^;  RmaiVBM,  2;  Will8»  fit  Hk 

DEVISE. 
8m  Dowsb»4;  Makbtkd  WoMBir;  Wnxft. 

DIRECTORS. 
8m  Corporations,  6. 

DISCOVERY. 
8m  Bona  Fidb  Pubohasbrs;  Eouizr. 

DISSEISIN. 
8m  Coyknants,  4. 

DISSOLUTION. 
Bm  Banks  A«p  BAHxnrOt  1-3;  Corporations,  8, 9, 11;  Partnxrshif,  0-8|  lOi 

DISTRIBUTION. 
8m  Partnership,  8. 

DOWER. 

1.  Ip  Wipx  Commit  Adultirt  aitsr  Lbavino  her  Hubrand,  it  it  a  tarry- 
ing  ao  M  to  bar  her  of  her  right  of  dower  under  revised  statates,  c.  121, 
■ec.  11,  barring  a  claim  of  the  wife  for  dower  if  she  willingly  leave  her 
hoaband  and  go  away  and  continue  with  her  adulterer,  although  shedoei 
not  continually  remain  in  adultery  with  him.    WaUert  v.  Jordoa^  558. 

8.  WiFS  Dritbn  or  Ordkrsd  Away  bt  Hurband  on  Account  op  hir 
Adultkrt  is  not  barred  of  her  dower  under  revised  statutes,  c  121, 
■eo.  11,  although  she  afterwards  commit  adultery  with  a  new  or  formcf 
adulterer.    Id. 

S.  WiPB  WAS  Entitlsd  to  Dowxr  thouoh  She  was  Adulxsrsss  at  oqm- 
fflon  law.    /(i. 
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i.  WnB^  Down  nr  Lutdb  Axjxwbd  bt  HuBBAm  n  vor  Babbbd  nr 
Dbtxsx  to  her  of  all  her  hosband't  property  during  her  lifo  or  widov- 
hood,  though  the  deriee  is  aoc^>ted.    BraxUm  r.  Freeman^  778. 

iw  Ihtbvt  that  Wm'8  Dowsb  sbali.  bb  Babbbd  bt  Aocsptabcs  ov 
Pbotxsion  under  the  hntband'e  will  miut  appear  in  the  will  by  BBjrew 
worda  or  neoenary  implication.    Id. 

DEAINAOB. 
See  Easbxbntb,  7-0,  Iff. 

DRAFTS. 
Bee  Cobpobatioxs,  8-6;  Nicootiabiji  Iwwbumbbti,  17»«18. 

DRUCM>ISTS. 

MABfTFACTUBDrO  DbUOOIST  SkLUNO  PoISOXGUS  DbUO  T<ABBf.Bf>  AS  HaBM* 

LB3S,  by  himself  or  his  agent,  is  liable  in  damages  to  a  pers(m  whx^  with- 
out carelessness  on  his  part,  and  relying  on  the  erroneons  label,  takes 
such  dmg  as  a  medicine,  on  the  ground  of  breach  of  pablio  dnty,  and 
whether  the  injured  person  is  an  immediate  cnstomer  of  the  defradaai 
or  not.     Thonuu  v.  Wtnckester,  455. 

D0RBSS. 
See  Wills,  4.  * 

EASEMENTS. 

1.  Obabtbb  or  RioBT  ov  Way  Takes  It  Subjbot  to  All  KBSTBicnoBi 

which  the  grantor  has  imposed,  and  can  use  it  for  no  other  purpose  than 
that  provided  in  the  grant.     French  v.  JUantin,  294. 

2.  Bight  of  Way  Incident  to  Right  of  Common  fob  Takiko  Sba-webd» 

etc.,  passes  by  implication,  by  a  grant  of  such  right  of  common,  npon  one 

tract  of  land  in  favor  of  another.     Hall  v.  Lawrence,  715. 
1  Right  of  Way  is  Rbszbved  by  Implication  to  Wbbok  Oommiiwiobbb 

ON  Gbant  of  Land  on  '*  the  banks,"  where  there  is  no  other  way  ol 

getting  to  the  shore.    H^yield  v.  Baum,  563. 
i.  PRIYATB  Right  of  Way  may  Exist  by  Kecbssity.    Id, 
iw  Twenty  Ybabs'  Uniictbhbuptbd  Ubeb  of  Easement  is  prima  fade  evi. 

denoe  of  right  to  use  such  easement.    French  v.  MarsUn,  294. 

6.  Gbant  of  Continuohs  and  Apparent  Easements  is  Impubd  on  Sbybb 

ANCE  of  Heritage  where,  though  having  no  legal  existence  as  ease- 
ments, they  have  in  fact  been  used  by  the  owner  during  the  unity  of  the 
heritage,  or  where  they  are  necessary  to  the  full  enjoyment  of  the  several 
portions  of  the  heritage.    EllioU  v.  liheU,  750. 

7.  Grant  of  Right  of  Drainage  is  Implied  on  Sevbrancb  of  Hebitaob  by 

a  conveyance  of  part,  in  favor  of  the  part  conveyed,  as  against  the  resi- 
due, where  such  right  has  been  continuously  exercised  by  the  owner  d 
the  entire  tract,  and  there  is  no  natural  drainage.  Id, 
S.  Abandonment  of  Scheme  of  Cultivation  Which  ¥nLL  Dbstboy  Eabb» 
MBNT  or  right  of  drainage  in  favor  of  one  part  of  an  entire  tract  owned 
by  a  common  owner,  as  against  the  residue,  where  the  former  pert  b 
conveyed  to  another  person,  must  be  permanent;  an  accidental  and  tem* 
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ponyry  bmUng  of  a  dun  oonatitatiiig  part  of  a  ■yttem  of  dimiiuige  ii  nol 
foffidoni.    Idi 
H  Abtivicial  Easmmxkt  or  Drainaos  Cbsatkd  bt  Owitek  or  Emtirb 
Tbaot  in  favor  of  one  part  .^gitinst  another  is  entitled  to  the  tame  con- 
sideration  at  if  it  eziited  by  nature.    Jd, 

10.  AsTinoiAL  Eassmcvt  SnBsnruTKD  won  Natcbal  Bight  of  property  ia 
entitled  to  more  favorable  regard  than  one  which  is  a  restriction  upon  a 
natoral  right,    id, 

11.  RiQuisr  TO  BxMovm  Distubbamos  or  Eassmsmt  n  EasBxinAL  before 
bringing  an  action  against  one  who  was  not  the  creator  of  the  disturb* 
sDce.    Id. 

12.  PLAiimrr  must  Bucovb  tesTBUcr^ovs  to  Exjoymbbt  or  Easbmbzvt 
eTJsting  on  lus  own  lapd,  or  show  his  readiness  to  do  so,  before  he  oaa 
maintain  an  action  against  another  foi*  disturbing  such  easement.    Id, 

IS.  Rioht  to  Basbmbht  m^t  bb  Lost  bt  Enoboaghmknt,  in  many  cases.  Id, 

14.  Whbbb  Usctbpkd  akjd  KioKnroL  Kasembnt  abb  Blsndxd  by  the  person 

entitled  to  the  rightful  easement,  he  can  not  complain  of  an  obstruction 

of  both  unless  he  can  show  that  the  usurped  easement  might  have  been 

obstructed  without  diBturbance  of  the  rightful  one.    Id, 

lA.  EASEMBKTAPPUBTBNAVTIsGBNEBAXXYEXTIHOUISHKDBTUKITTOFTiTLI 

in  the  dominant  and  servient  estates  in  the  same  person;  not  so  where  it 
is  essential  to  the  enjoyment  of  the  estate,  as  in  case  of  an  easement  of 
draim^e,  unless,  while  the  estates  are  united,  the  easement  b  actoally 
severed.  Ferguson  v.  IVitaeU^  744. 
1ft.  AcniAL  PossissioN  OF  Land  is  SmmciBNT  to  Maintain  Action  fob 
DiSTUBBiNO  Easement  appurtenant  thereto,  and  if  seisin  and  possession 
are  alleged,  but  possession  only  is  proved,  it  is  enough.  Id, 
See  Commons;  Licenses,  1;  Plbadino  and  Practice,  5. 

EJECTMENT. 
I.  LB880B  of  Plaintiff,  nr  AcnoN  of  Ejectment,  must  Have  Leoal  Tirui 
at  the  time  of  the  demise  laid,  and  at  the  time  of  the  aotiOB  brought. 
LauriuhU'v,  CorqueUe^  200. 
S.  Legal  Ittle  Exists  Only  fbom  Date  of  its  Acquisition,  and  can  not  be 
given  in  evidence  to  sustain  an  action  of  ejectment  brought  before  it  was 
acquired.    Id, 
Bee  Judgments,  5;  Statutb  of  Limitations,  8;  Tbusts  and  Tbustbes.,  8} 

Wills,  4,  6. 

ELECTION. 
See  Insubanob— FiBE,  8. 

EMINENT  DOMAIN. 
See  Tbespass,  6. 

ENTIRE  CONTRACTS. 
See  Contbagts,  4^  ft. 

ENTRIES. 
See  EviDBN0B»  ft. 
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ENTRY. 
8m  Adtsui  PftMiwiftii,  8;  Comiijnsy  4;  DebMi  1S| 

EQUITY. 

L  Consr  of  EQUirr  nr  ADMnnsmuKo  Jusnoi  ad»pto  itself  to  the  peonUar 
eironiiistuioee  of  each  otee  bronght  before  it.  HiggmbaUcm  T..iSlor(; 
198. 

2l  It  n  Pbopsr  Objsct  ioe  Bill  of  Disootsbt  to  Mcertain,  in  a  otee  wbere 
the  defendant's  title  oan  only  prevail  npon  the  ground  of  his  being  a  Umet 
JUk  poroliaoer  withoat  notice  of  the  plaintiff's  title,  whether  he  had  snoii 
notice,  and  to  call  npon  him  to  disclose  all  the  dronmstances  which  idmj 
go  to  probe  his  conscience  npon  that  point.    Howell  t.  Askmore,  871. 

8l  If  Coitbt  iir  Which  AonoN  is  BBonaHT  cav  Oomfel  Dsbootcet,  a  oourt 
of  equity  will  not  interfere.    Id. 

4.  Thb  Right  to  Call  Definbakt  as  Wmnas  at  T^ual  does  not  prevent 

the  plaintiff  from  maintsining  a  bill  of  discovery  against  him  before  tlie 

triaL    He  may  need  the  &cts  discovered  at  the  trial,  or  he  may  bring 

the  bill  before  the  snit  has  been  commenced,  to  enable  him  to  frame  his 

declaration.    Id. 
L  That  Bill  of  Disootxbt  Bmmmb  Disootxbt  fbom  Dbfbndaht  who  is  a 

mere  witness,  and  has  no  interest  in  the  snit,  Is,  as  a  general  mle,  a  good 

objection  to  it.    Id. 
§.  Bill  fob  Disootbrt  Mxrslt  mat  bf  MAmrAiKKD  against  a  oofpontloD 

and  its  officers.    Id. 
7.  Bills  fob  Discotsbtabb  FAVOBXDni  Equity,  and  will  be  sostained  in  all 

cases  where  some  well-founded  objection  does  not  exist  against  the  ezer> 

oise  of  the  jurisdiction.    Id. 

5.  Bill  fob  DraoovBBT  will  bb  Gbaktbd  Mobb  Rbadilt,  and  with  less  nice 

i^iplication  of  technical  rules,  than  a  bill  for  an  injunction  to  stay  proceed- 
ings at  law,  or  to  interfere  with  such  proceedings  in  any  way.    Id. 
0.  Bill  fob  Duoovbbt  Nbed  kot  Statb  that  the  discovery  is  absolutely 
necessary;  it  is  sufficient  to  state  that  it  is  materiaL    Id. 

10.  Atbbmxnt  of  Matbbialitt  and  Neoessitt  of  Dibooyebt.— Bill  for  die- 
oovery  which  does  not  distinctly  aver  that  the  diwsovery  is  material  and 
that  the  facts  can  not  be  otherwise  proved,  but  which  asks  the  defendant 
to  discover  whether  he  had  knowledge  of  a  prior  unrecorded  deed,  and 
states  that  the  party  from  whom  the  deed  was  procured  lives  out  of  the 
state,  and  that  there  were  no  witnesses  thereto,  and  that  the  defendant 
has  at  all  times  ref use^l  to  give  any  information  in  relation  thereto,  suffi- 
ciently shows  the  materiality  of  the  testimony,  and  that  it  can  not  be 
procured  from  any  other  source.    Id. 

11.  ExEOunoN  MUST  BB  Retubnbd  Unsatisfied  bbfobb  Cbbditob's  Bill 
can  be  filed  under  2  N.  Y.  R.  8.,  sees.  38,  89,  to  compel  a  discovery  of  a 
judgment  debtor's  property,  but  thoee  sections  do  not  affect  the  common- 
law  powers  of  a  court  of  chancery  as  to  fraudulent  trusts  and  conveyances, 
and  a  judgment  creditor  may,  independently  of  the  statute,  maintain  a  bill 
to  set  aside  a  fraudulent  conveyance  by  his  debtor,  although  he  may  also 
have  a  legal  remedy  by  levy  and  sale.  Per  Gardiner,  J.  Chauimaque 
Co.  Bank  v.  WhUe,  442. 

UL  Bill  in  Eqoitt  will  bb  Tbxatbd  by  thb  Coubt  as  Obiodtal  or  as  a 
oroas'bill,  aooording  to  its  substance  and  the  relief  prayed;  not  afloord 
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iDg  to  the  title  whleh  may  have  been  giveD  to  it  by  the  eolioitor.  Pottoek 
T.  National  Bank^  520. 
See  i^ssxaNMBNT  of  Oontracts,  1,  2,  10;  AnAOHMiim,  1;  2;  Bona  Fidb 

PURCHASEBS;  B0ND6;  Co-TENANOT,  6;  ESTOPPEL,  4,  6;  EVIDEKOE,  1; 
OUABDIAN  AKD  WaBD,  3;  HuSBAND  AND  WlPB,  1;  iNJUNOnOlfS;  JUDG- 
MENTS, 2;  M0BTOAOS8;  Makrteo  Women,  1,  2,  11;  Pabtition,  2;  Ba- 
CEiTEBs;  Release,  2;  Speoiho  Pebvormance;  Statute  op  Fbaum,  8| 
Statute  of  Limitatiors;  Tbusts  and  Tbustebs,  8. 

ERROR. 

See  EzBOUTioNS,  9, 10, 12;  Judomentb,  7;  Neoxjobito^  1;  Pleaddto  An 

FBAoncE,  13, 14, 16. 

ESCHEAT. 
See  DESDfl^  0. 

ESTATES  FOR  LIFE. 
Tevaitt  for  Life  of  Pebsonaltt  is  Entitled  to  Increment  made  dur- 
ing the  ooone  of  the  tenancy,  as  a  compensation  for  the  trouble  and  ex- 
pense of  taldng  care  of  the  original  stock.    SawuUrt  v.  ffattghUm,  681. 
flee  CoTBNANTs,  2;  Ezeoutobs  and  Administbatobs,  2;  8;  Husband  and 
Wipe,  3;  Pabtition,  S. 

ESTATE  IN  FEE. 
See  Deeds. 

ESTATES  OF  DECEDENTS. 
AUdOWANOE  OF  Claim  against  Decedent's  Estate  Opebates  ab  Judo* 
MENT,  bat  whether  it  will  operate  as  a  lien,  quare.    Kamerl^  y.  ShtpUjft 
219. 

See  ExEOUTOBS  and  Administbatobs;  Wills. 

ESTOPPEL. 

1.  Pabtt  is  not  Estopped  bt  Expbessino  Honest  but  Mistaken  Opinion 
on  a  question  of  law;  as  that  a  certain  judgment  is  a  lien  upon  land 
claimed  by  him,  especially  where  the  statement  was  not  made  in  the 
presence  of  the  person  claiming  the  estoppeL  Cfhautauque  Co.  Bank  y. 
fFMtf,  442. 

2L  Defendant  in  Tboyeb  is  not  Estopped  from  showing  that  he  was  not  in 
&et  in  the  possession  and  control  of  the  property  at  the  time  of  the  de- 
mand, although  at  that  time  he  induced  the  plaintiff  to  believe  the  oon- 
traiy.     Jachum  y.  Pixley,  64. 

0.  Adverse  Claimaitt*8  Pbesence  and  Silence  at  Sheriff's  Sale  do  not 
Amount  to  Estoppel  from  asserting  his  title  to  the  land,  if  the  pur- 
chaser knew  of  the  claim.     Owen  v.  Myers,  693. 

L  Purchaser's  Title  to  Slave,  Purchased  during  Owner's  Infancy 
from  one  having  no  title,  can  not  be  disputed,  at  law  or  in  equity,  by 
infant  when  he  has  reached  his  majority,  if,  having  full  knowledge  of  his 
rights,  and  possessing  such  discretion  and  intelligence  as  enable  him  to 
comprehend  the  import  and  effect  of  his  conduct,  he  stood  by  and  en- 
Am.  I>ao.  You  LTII— <3 
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oomiyd  tiia  lale,  wheteby  the  porchawr  wm  indnoed  to  pmrhtm,  i 

the  imprearioa  thAt  the  title  wm  good.    Barkam  t.  Titrb^Me,  782. 
5.  Person  mat  bb  BnoFPiD  vr  Mattxb  iir  Pais  m  well  as  by  record  sad 

by  deed.    Id. 
Ob  Inv AXT  IS  BsrorpsD  vt  his  Actual  Ain>  PoeiriyB  Feauih  at  law  as  well 

as  in  equity,  from  attacking  the  title  of  an  innocent  porchaser.    I<L 

7.  0EPSirDAVT    IS  NOT    ESTOFPBD    TO    SbOW  BSTTIB  TtOM  THAN  COMMOsr 

Origin,  from  which  both  trace  title,  and  under  which  the  defendant  ob- 
tained poiiearion,  In  trespass  to  try  title,  bat  it  is  not  sofficient  merely 
to  raise  a  donbt  as  to  whidi  is  the  paramoont  title.  Martin  t.  Banleit, 
770. 
See  Coktboiiibb;  CoTBNANTSy  4;  Fbauis  8;  Ibsubanob— Fibb»  4;  PuBUo 
Lands;  Watbbooubsbb,  6. 

EVICTION. 

See  COVBNANTS,  ft. 
EVIDENCE. 

L  BtIDBNOB  OfFBBBD  IN  SUTPOBT  OF  AlLBOATIOBB  |N  BiLL  8B0VU>  BB  Rb- 

OBIVED,  where  it  tends  to  prove  the  case  made  oat  in  the  bill,  and  the 
bill  contains  equity.    Oravet^  ffeir$  y.  FuUome^  247. 

t.  All  Admissions  Aiusino  ob  Fairlt  to  bb  Invbbbbd  fbom  Aoquibsobngb 
of  a  party  are  competent  evidence.  Therefore,  in  a  soit  »gainst  A.  and 
B.  as  copartners,  under  the  firm  name  of  A.  k  Co.,  on  a  note  signed  in 
the  firm  name,  a  letter  written  by  the  purchasing  agent  of  the  firm  to 
B.,  informing  him  that  A.  had  stated  to  the  writer  that  a  copartnership 
had  been  formed  between  A.  and  B.,  and  that  he  wrote  to  ascertain 
whether  B.  was  really  responsible  for  goods  bought  for  the  firm's  store, 
stating  that  the  proceeding  was  rendered  necessary  from  the  fact  that  a 
ersdit  was  then  needed  to  carry  on  the  business  successfully,  and  adding 
that  he  wrote  the  letter  with  the  knowledge  of  A.,  is  competent  ovidenoe 
to  be  submitted  to  the  jury  in  connection  with  other  evidence  to  prove 
the  copartnership,  although  the  letter  was  never  answered  by  B.,  where 
after  the  letter  was  written  the  writer  had  a  conversation  with  B.  in 
reference  to  it,  in  which  he  again  asked  B.  if  he  was  a  partner  in  the 
firm  of  A.  k  Co.,  and  B.  said  ■  he  would  neither  admit  nor  deny  it.  Bat 
without  this  subsequent  conversation  the  letter  would  not  have  been  ad- 
minible.    DuUon  v.  Woodtnan^  46. 

1  Tbstimont  of  Onb  Pabtneb  mat  bb  Contbadictbd  bt  Writtbn  Aobbb- 
mbkt,  by  which  such  partner  sold  his  interest  in  the  partnership  prop- 
erty to  his  copartner,  where,  in  an  action  by  the  latter  against  a  sheriff 
for  selling  the  partnership  property  on  an  execution  against  the  f onner 
alone,  the  former  testified  for  the  defendant  that  he  owned  the  property 
at  the  time  of  the  levy,  and  had  never  perfected  the  sale  to  his  copartner. 
Deal  V.  Bogue,  702. 

i.  To  Establish  Pbouniabt  Condition  of  Man  at.Cbrtain  Datb,  evidence 
that  his  children  forty  years  after  were  the  owners  of  considerable  prop- 
erty is  too  remote  to  be  safe.    Strimpfier  v.  RoberU,  606. 

L  Tttlb  Papeba  Nebd  not  bb  Intboduoed  to  Show  Ciboitmstangbs  of 
Pabtt. — General  acts  of  ownership,  such  ac  a  letter  to  his  agent  reqoest- 
ing  him  to  pay  taxes  on  certain  property,  are  admissible.   /dL 
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6.  BSORAU  XH   F4TINT  ABM  NOT  EviBSKOK  AOAXNBT  OmX  HoLDXNO  ST  8Vi- 

TLEMSirr,  or  other  right  prior  to  the  date  of  the  patent,  althoQgh  they 
are  evideDoe  against  cnie  who  reliee  on  poaseBsion  alone,  and  shows  no 
title,  or  who  claims  nnder  improvements  or  other  rights  arising  snbs^ 
qnently  to  the  date  of  the  patent  Gingrich  v.  FoUz,  631. 
7*  Loo-book  Kkft  bt  Decsasxd  Mats  is  not  Compxtbnt  Evidbnox  for 
the  master  of  a  vessel  in  an  action  against  him  for  an  injury  to  goods 
earned  hy  him,  to  proTe  the  occurrence  of  storms  on  the  voyage.  Cam- 
eron V.  i?tc/i,  747. 

8.  Pbotest  bt  Mastbb  and  Cbsw  of  Vbssbl  n  Inadkissiblx  Eyidbnob  in 

favor  of  the  master -in  an  action  against  him  for  an  injory  to  goods  oar* 
ried  by  him.    Id. 

9.  Oxnebal  Rulb  as  to  Admissibiutt  of  Wbittxn  Entbibs  and  Dbclaba« 

TI0N8  in  evidence,  stated  per  O'Neall,  J.    Id, 

10.  Dbolabation  of  Vbndob  of  Pbbsonal  Pbopbbtt  Madb  WHILB  HOLDINa 
It  is  evidence  against  those  claiming  nnder  him.  SaUeruMie  r,  Iliei$f  (il7» 

11.  Opinions  of  Pebsons  that  Slave  Sold  as  Sound  was  Suffxbino  fbom 
Stfhilis  is  not  competent  where  snch  persons  were  not  physicians.  Luek 
V.  McDanietf  566. 

12.  Dxclarations  of  Slavb  Woman  as  to  hxb  Sxtfixbxnos  and  condition  at 
any  particular  time  are  evidence  of  her  state  at  the  time  she  made  them, 
in  an  action  for  a' breach  of  warranty  of  soundness  on  her  sale;  bat  her 
declarations  in  reference  to  past  periods  ara  not  admissible.    Id. 

18.  In  Action  fob  Bbbaoh  of  Wabbantt  of  Soundness  in  Sale  of  Slavs 
who  died  from  syphilis  some  months  after  the  plaintiff  purchased  her,  evi- 
dence that  the  disease  was  not  known  to  have  existed  in  the  part  of  the 
country  where  she  was  sold,  and  was  known  to  exist  in  the  place  to  whic^ 
she  was  csrried,  is  admissible  as  affording  some  aid  to  the  jury  in  estab- 
lishing the  probable  period  when  she  became  infected.    Id, 

Bee  Advebsb  Possession,  4;  Assiqnmbnt  of  Contkacis,  9;  Banks  and 
Banking,  6;  Common  Cakriers,  4-9, 11;  Contbaots,  1;  Cobpobations, 
4-6;  Covenants,  11;  Cbiminal  Law,  3;  Easements,  5;  Ejectment,  2; 
EzEOunoNS,  4, 17;  Executobs  and  Administbatobs,  8,  10,  22;  Fbaud- 
ulbnt  Contbtances,  3,  4;  Fugitives  fbom  JusnoE,  6;  Infancy,  9; 

JUDOMBNTSy  1,  3;  MABBfED  WOMEN,   17;  NEGLIGENCE,  1;  NEOOTIABLE 

IN8CBUMENT8,  ?•  8, 13-16, 18;  Pabtnebship,  1, 2;  Pleading  and  Pbao- 
noEy  16;  Public  Lands,  5;  Bailboads,  2;  Statutb  of  Fbaudi*  3;  Tms- 
PASS,  3, 4;  Tbubts  and  Tbustees,  1,  3;  Wills,  2;  3, 6»  ft 

EXAMINATION  OF  WTTNESSES. 
See  Witnesses,  5. 

EXCEPTIONS, 
flee  Common  Cabbixbs,  8. 

EXECUTIONS. 
L  Axamn  of  Dbibidant  Dbscbibed  bt  Wbong  Cb:«^i8TianNamb  inan  eza- 
entioii  does  not  render- the  arresting  officer  liaUe  in  trespass,  if  the  da- 
Isndant  waa  deaoribed  by  the  same  naoM  iq  the  origiiial  writ  and  made 
ttodaCenaa.    TnMr.HamUmdfdli. 
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Z  Lbtt  Of  ExiounoK  on  Laitb  must  Contaik  SvcnOBinauL  Dbsoeiprob 
as  will,  by  reasonable  intendment,  oonneot  it  with  the  sale  and  deed,  so 
that  purchasen  may  know  the  land  to  be  sold,  and  form  some  estimate 
of  its  yalue,  and  that  the  sheriff  or  marshal  making  the  sale,  or  his  soo- 
cessor,  looking  to  the  levy,  may  know  what  land  to  eonvey,  and  not  seU 
one  tract  and  convey  another.    Briganee  v.  Er:oin*$  Lestee^  779. 

t.  It  must  Appear  from  Lkvt  of  Execution  on  Land,  and  from  shertdTs 
deed,  that  the  land  named  in  each  is  the  same.    Id, 

4.  Parol  Evidence,  except  in  Cass  of  Latent  Ambiouitt,  is  in  Genebal 
Inadmissible  to  show  the  identity  of  land  levied  on  under  execution.  Id, 

(L  Levy  Indorsed  on  Execution  is  Void  for  Uncbrtaintt  in  Descriptiov 
of  land  levied  on,  if  in  the  words:  "  Levied,  twentieth  August,  1825,  on 
nineteen  hundred  and  fifty  acres  of  land,  in  Henderson  county,  part 
of  a  tract  of  two  thousand  five  hundred  acres  located  by  Daniel  Gil- 
christ," and  sale  thereon  vests  no  title  in  the  purchaser.    Id, 

0L  There  is  No  Presumption  that  Entry  on  Laio)  Levied  on  was  made 
in  debtor's  name,  in  the  absence  of  any  statement  in  the  levy  to  that  ef- 
fect, for  he  may  be  a  purchaser  as  well  as  an  enterer.    Id, 

7.  Sheriff  can  Sell  and  Deliver  No  Part  of  Partnership  Goods,  under 

an  execution  at  the  suit  of  a  judgment  creditor  of  one  partner,  but  only 
the  contingent  interest  of  the  debtor  partner  ii\  the  stock  and  profits 
after  settlement  of  partnership  accounts  and  payment  of  partnership 
creditors.    Deal  v.  Bogne^  702. 

8.  Officer  can  Pass  Title  BT  Sale  UNDER  Writ  wherever  he  can  justify  un- 

der the  writ,  if  all  other  prerequisites  to  a  sals  have  been  oompUed  with* 
CoUtnan  v.  McAnvUy,  229. 
••  Failure  of  Sheriff  to  Give  Notice  Required  bt  Statute  of  Sale 
does  not  affect  the  title  of  a  b<ma  Jide  purchaser,  as  the  purchaser  is  not 
affected  by  any  irregularities  in  the  sheriff's  proceedings  in  making  a 
sale  under  execution,  unless  he  has  participated  in  occasioning  it,  or 
there  has  been  some  departure  from  the  law  for  some  fraudulent  pur- 
pose.   Draper  v.  Bryr^m,  257. 

10.  Purchaser  at  Shetuff's  Sale  is  not  Affected  by  Any  Error  or 
Irregularity  in  the  judgment  or  other  proceedings,  unless  it  is  of  a 
character  to  render  the  whole  proceeding  a  nullity.    Id, 

11.  Purchaser  of  Land  at  Execution  Sale  Acquires  Such  Title  only  as 
the  execution  debtor  had.     Qingrich  v.  FoUx^  631. 

22.  Sale  Made  under  Execution  Issued  after  Death  of  Defendant, 
without  a  revival  of  the  judgment,  is  not  void,  but  only  voidable;  and 
such  sale  will  be  valid  until  regularly  set  aside  by  an  action  for  that  pur- 
pose brought  by  the  heir  or  the  terre-tenant.  Doe  ex  dem,  SheUon  v. 
HamUUm^l^, 

IS.  Levy  on  Personal  Property  Sufficient  to  Satisfy  Execution  is  prima 
fade  a  satisfaction  of  it.    Id, 

H  Disposition  of  Entire  Fund  Raised  on  Executions  Issued  out  of  Sev- 
URAL  Courts  may  lawfully  be  assumed  by  that  one  of  the  courts  into 
which  the  money  is  paid  by  the  sheriff  either  voluntarily  or  by  ccmsent 
of  parties,  when  th^e  is  a  question  upon  which  one  of  the  execatioos 
the  money  is  actually  made,  or  to  which  of  several  plaintiffs  in  execu- 
tions it  is  payable.     Woodrt^fv,  Chapin,  «16. 
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tS.  PiTMBAsnt  AT  SmERiFr's  Sale  Boino  Ant  Act  PBiruiTmo  Fair  Com- 
PITITION  vitiates  the  tale,  and  obtains  no  title;  as  where  the  purchaser 
at  such  a  sale,  being  a  mortgagee  of  the  same  land,  exhibited  his  mortgage 
at  the  sale  and  prodaimed  that  the  sale  was  only  to  complete  the  title, 
that  is  to  say,  that  it  was  a  sale  of  the  equity  of  redemption  only,  when 
in  fact  the  debtor's  entire  estate  was  on  sale,  and  thereby  obtained  the 
land  at  a  nominal  price.    Martin  y.  RanieU,  770. 

16.  8UBSSQnB>T  EXXCUTION  PUBGHASER  MAT  ShOW  FbAUD  IK  PbIOR  ExJCCU- 

TICK  Sals  of  the  same  land,  whereby  the  prior  purchaser  prevented  com- 
petition and  obtained  the  land  at  a  nominal  price,  in  trespass  to  try  title, 
without  having  the  prior  sale  set  aside;  and  the  finding  of  fraod  by  the 
Jury  in  such  a  case  will  not  be  disturbed.    Id. 

17.  CoKTcnTxi)  Possession  or  Personal  Property,  aiter  Execution  Sale, 
by  former  owner,  is  presumptive  evidence  of  fraud,  and  becomes  conclu- 
sive, unless  the  vendee  shows  that  the  sale  was  made  in  good  faith  and 
without  intent  to  defraud  creditors.     KuyhmdaU  v.  McDomUd^  212. 

IS.  OmoER  SsBViNo  Valid  Execotion  after  Payment  of  the  amount  by 
the  debtor  to  the  plaintiff  in  the  writ,  although  the  debtor  shows  such 
officer  a  receipt  in  full,  is  not  liable  in  trespass  or  case  if  not  notified  by 
the  execution  plaintiff  not  to  serve  it.     TwUeheU  v.  Shaw^  80. 

See  Equity,  11;  Estoppel,  3;  Evidence,  3;  Husband  and  Wipe,  3;  Land- 
lord AND  Tenant,  7;  Married  Women,  6, 7;  Pleadino  and  Practice. 
1,  2,  11;  Partnership,  6;  Trespass,  3. 

EXECUTORS  AND  ADMINISTRATOES. 

L  Administrator  and  Heirs  op  Decedent  Take  Same  Right  and  Inter- 
est in  decedent's  estate  as  decedent  had.    Keuntrly  v.  ShtpUy^  219. 

SL  Executor  is  Appointed  to  Tasjc  Care  of  Interest  of  All  Concerned, 
and  is  as  much  bound  to  see  that  the  remainderman  is  not  deprived  of 
his  interest  as  that  the  tenant  for  life  shall  enjoy  his.  Saunden  v. 
Houghton,  681. 

8.  If  Estate  for  Life  with  Remainder  Over  is  Given  in  Property 
CoNSUMBD  IN  Use,  it  is  the  duty  of  the  executor  to  sell  the  property, 
and  to  pay  over  the  interest  to  the  tenant  for  life;  but  if  the  executor 
consents  to  the  legacy,  and  the  property  remains  in  the  hands  of  the  life 
tenant,  and  an  increase  takes  place  while  in  the  possession  of  the  tenant 
for  life,  it  belongs  to  him,  and  the  remainderman  is  only  entitled  to 
what  remains  of  the  original  stock.    Id. 

i.  Executor  or  Administrator  is  Full  Representative  of  Creditors  of 
the  estate  committed  to  his  care  in  the  prosecution  and  defense  of  claims. 
Kennerlp  v.  Shepky,  219. 

5.  In  Action  Brought  to  Restrain  Administrator  trota  selling  prop- 
erty to  pay  debts  of  a  deceased  person  and  to  set  up  a  lost  deed,  it  is 
sufficient  if  the  administrator  and  the  heirs  are  brought  before  the  court, 
as  they  fully  represent  the  property  and  are  liable  for  all  demands 
against  it.    Id, 

8.  Administrator  of  Mother  can  not  Set  up  Claim  for  Support  and 
Education  of  her  child  bestowed  on  him  by  herself,  in  an  action  by  the 
child  against  the  administrator  to  recover  a  sum  received  by  the  mother 
as  guardian  for  him,  where  there  is  no  evidence  that  she  ever  intended 
to  make  a  charge  for  them;  and  in  such  a  case  the  onussion  of  the  mothor 
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to  rander  ui  Moon&i  of  the  nims  notif^A  by  the  ehfld  eta  not  be  i 
etroed  into  a  poipoee  to  apply  them  for  hie  edaoetioo.    Onkm  t.  €fwUm*M 
AdnCr^  223. 

7.  BzsoTTOBs  IN  BBnronro  AonoK  to  Fobiolobb  Mobvoaos  doe  the  estate 

of  their  testator  ehonld  not  only  allege  in  their  declaration  that  tbej 
were  the  exeooton,  bat  ehonld  also  allege  the  death  of  their  testator* 
the  probate  of  the  will,  their  interest  or  right  in  the  action,  and  an  aver- 
ment of  sQch  facts  as  are  neeessary  to  sustain  the  action.  Middksworth 
T.  Nixon,  136. 

8.  ExxovTOBSABsPBBOLiTi^EDFBOMPRoyiNaTHXiBOfvioB  by  general  repu- 

tation in  actions  broogfa  t  to  recover  debts  due  their  testators'  estates.    Id, 

9.  LiOKNSB  BT  Pbobatb  Coubt  TO  Admikistratob  to  Sell  Rkal  EsTAn 

need  not  fix  the  sum  of  money  to  be  raised  at  the  sale,  if,  althongh  the 
property  is  more  than  snflBcient  to  pay  the  demands,  it  is  so  situated 
that  a  part  of  it  can  not  be  sold  without  injniy  to  the  persons  Interested 
therein,  nnder  the  New  Hampshire  statato;  notwithstanding  another  pro- 
vision of  the  same  statato  that  the  probato  Judge,  in  a  license  to  sell  the 
decedent's  real  estate,  shall  fix  the  sum  of  money  to  be  raised  at  the  sale. 
Menm  V.  //orria,  359. 
la  SuTFiciBifOT  OF  BmiBircB  OF  Debt  to  Wabraht  Issuakcb  of  Lxcbnbb 
to  sell  decedent's  realty  is  a  matter  within  the  Jurisdiction  and  discretion 
of  tiie  probato  Judge,  the  petition  being  in  due  form,  and  regular  and 
legal  notice  having  been  given  to  the  heirs  and  all  conoemed;  and  his 
decision  thereupon  can  not  be  inquired  into  collatorally.    /i. 

11.  All  Cladib  must  bb  Liquidatbd  bt  Eithxb  CoNFisnoN  ob  Judombivt 
before  they  can  be  recovered  by  suit  on  a  probato  bond  of  an  adminis- 
trator or  executor.    Id. 

12.  Covbnants  Mabb  bt  Admxhibtbatob  with  PuBottASXRs  OF  Dbckdknt^s 
Propebtt  are  personal,  and  do  not  subject  to  liability  sureties  on  his 
bond.    Id, 

13.  Administbatob  oak  not  Bboohb  Pobohasbb  of  the  estate  or  effects  of 
his  intestate.    Dwighi  v.  Blaehmar,  ISa 

14.  Question  of  Imtbbest  ob  Faibkxss  can  not  be  Considebbo  in  sale  of 
intestate's  esteto  to  administrator,  inasmuch  as  such  sales  are  void.    Id, 

15.  Bt  Cokfibmation  of  Admikistbatob's  Salb  by  the  court  his  liability  to 
the  heirs  for  the  purchase  price  becomes  fixed,  and  he  acquires  the  right 
to  recover  from  the  purchaser.    StxcheU  v.  Ihoininfft  599. 

16.  It  is  Dvtt  of  Pubchaseb  of  Land  at  Administbator's  Sale  to  Meas- 
UBB  Same  before  the  sale  is  confirmed.  Having  failed  to  do  so,  and 
accepting  a  deed  for  the  land,  paying  part  of  the  purchase  price  and  giv- 
ing a  bond  for  the  balance,  he  Is  not  entitled  to  a  deduction  from  the 
bond  because  there  were  a  few  less  acres  than  at  first  supposed.    Id, 

17.  Obdeb  of  Pbobatb  Coctbt  Confibmino  Executors'  Salb  must  be  treated 
as  final  and  conclusive  until  reversed  or  vacated. .  Bland  v.  MwacatUT^ 
162. 

18.  Failubb  of  Execcttobs  to  Give  Notice  of  Sale  prescribed  by  the  stat- 
uto  does  not  render  the  sale  void.    Id% 

19.  PuBCHASB  bt  Executob  OX  Sale  of  Testatob's  Pbofebtt  d  VomABLS, 
but  not  void;  the  sale  can  be  set  aside  at  the  suit  of  a  creditor  only  upon 
his  showing  that  it  was  not  fairly  made,  and  that  without  a  resale,  tl  e 
estato  would  be  insufficient  to  pay  the  debts  existing  against  it.    Id. 
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20.  PUBOHASB  BT  BXMJUTOB  OK  SaLI  OW   TbSTATOB'S  PftOFKBTr   18  VaUD 

AiTBft  CoHnBiiATiOK  by  the  probate  court,  until  the  order  of  oonfinna- 
tion  is  in  ft  proper  manner  vaoated,  and  thie  oan  not  be  done  in  a  ooUat- 
eral  proceeding  in  the  drcnit  court  except  for  fraud  in  procuring  the 
order.  Id* 
2U  One  Sbllzvo  Oood6  to  Bxboutob  Pbbsokallt  akd  TAKnra  Notb  I>ub 
EsTATB  in  payment,  with  full  knowledge  of  the  fftcte,  ie  liable  to  an  ad- 
ministrator <^  6onl«  non  for  the  proceeds  of  the  note.  Smith  y.Forie$cue9 
693. 

22.  ExKUTOB  Di  BON  ToBT  WILL  KOT  BE  Pebmittbd»  in  sotion  of  trorer 
brought  by  adminirtrator,  to  give  in  evidence  in  mitigation  of  damages 
payments  of  debts  to  the  value  of  goods  still  in  his  possession,  nor  will 
he  be  permitted  to  retain  them  in  satisfaction  of  his  own  debt.  Hardp 
V.  ThomoB,  152. 

23.  ExxouTOB  DE  son  ToBT  MAT  PKOTE  Claxm  sgaiust  the  estate  for  sums 
paid  out  by  him  while  acting  in  tliat  capacity,  and  may  demand  pay* 
ment  from  the  administrator  ratably  with  other  creditors.    Id, 

^M  Attacbxekts,  8,  4;  Estates  of  Decedents;  Ouaboian  and  Wabd^  1} 
Husband  and  Wive,  1,  2;  Insu&angb— Fibe,  2;  Mabbtid  Wombv»  lit 
Pabtnbbsbip,  11;  Witnesses,  2. 

EXECUTORS  DE  SON  TOBT. 
flee  EzEOUTOBS  and  Admini8TBAT0B8»  22, 23L 

EXEMPTIONS. 
See  Common  CARRiEBa,  3,  4;  Tazatiov. 

EXPLOSIONS. 
See  Insubance— FiBB,  6,  9. 

EXTRADITION. 
See  FuGinvBS  vbom  Jusnos. 

FACTORS. 
1.  Factob  Who  dobs  not  Accept  Terms  on  Which  Consignment  to  Hm 

IS  Made  can  not  resist  such  other  disposal  of  the  goods  as  the  consignor 

may  make.     Winter  v.  Coit,  522. 
t.  Faoiob's  Lien  vob  Oenebal  Balance  dobs  not  Attach  (unless  by^soma 

agreement  of  the  parties)  until  the  goods  come  to  his  possession.    Id, 
8.  Faotob  who  Accepts  Consignment  Accompanied  by  Instbuctions  to 

*'sell  on  arrival,"  is  bound  to  do  so;  and  if  he  postpones  selling,  he  wiU 

be  liable  for  any  loss  sustained  through  a  fall  in  prices.    Bvom  v.  i2os^ 

512. 
4.  DiBBonoN  '*T0  Skll  on  Abrital"  is  Explicit  Instbuction.    Id. 

FALSE  IMPRISONMENT. 
See  Pleading  and  Practice,  12. 

FEDERAL  COURTS.  ^ 

See  Constitutional  Law. 
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FEE. 
8m  I>ibmi  HioawAiB;  Lavdlobd  amd  Tekawt,  S-10|  Ei 

WilXB,8. 

FEMES   OOVERT. 
8m  Mabrtep  Woionr. 

FENCE. 
8m  RAiLBOAPe,  7. 

FIRE  INSUBANCE. 
8m  Ivsu&amob— Fib& 

FLATS. 

8m  WATXBOOUBSni  IL 

FOBECLOSUBE. 
8m  Euoutchs  AMD  Admxmistratobs,  7;  VnmoB  ajkd  Vxvdii^  4. 

FORFETTUKE. 

8m  BAiufsm^  S;  Bavkb  and  Bakkiko,  1-3;  Bqhdb;  OoBKnuTiOB%  9l 

12;  TmTsn  A]n>  TBunrm*  7. 

FOBGEBT. 

8m  C0BP0KATI0if8»  7. 

FBAUD. 

1.  Fbaudulbht  Ihtbht  18  QimnoM  roB  Jubt.    KwghandaU  t.  McDomU, 

212. 

2.  PLAnmrF  Failiko  to  Pbovb  Fbaud  Allbosd  in  Bull  m  a  gnyand  of  r»- 

lief  oan  not  claim  relief  on  independent  gronnds  stated,  npon  wfaioh  lelifll 
might  have  been  afforded  if  fraud  had  not  been  alleged;  as  where  tend 
and  failure  to  account  are  charged  against  an  agent,  and  the  fraud  is  not 
proTed.    Mount  Fenum  Bank  ▼.  SUme^  709. 

I.  Pabtt  Who  Exioutbs  Contract  vor  Purposb  of  Ddraudino  his  ne^« 
borwill  not  be  protected  against  it  when  it  is  used  agunst  himself. 
jRanJbm  y.  Shnpmm,  668. 

8m  AsnoNiciNTS  for  Benefit  of  Creditors,  8;  Auctions;  Banxb  and 
Bankino,  7;  Bona  Fide  Purchasers;  Bbtofpel^  6;  Executions,  9, 1^ 
17;  Executors  and  Administrators,  19,  20;  Fraudulent  Convey- 
ances; Guardian  and  Ward,  3;  Infancy,  10;  Judgments,  4;  Mar- 
ried Women,  6;  Public  Lands,  3;  Releases,  2;  Sales,  3;  Statute  of 
Frauds,  1;  Wills,  4. 

FRAUDULENT  CONVEYANCES. 

I.  VoLiniTART  Settlement  is  not  Bevogable.    Lisloff  ▼.  Hart,  203. 

S.  Deed  Made  to  Hinder,  Delay,  and  Defraud  Creditors  is  void.    Id. 

1  To  Show  that  Sale  was  without  Coitoideration  and  Fraudulent  ss 
to  creditors,  evidence  of  the  declarationB  of  the  vendor  while  in  posses 
sion  of  the  property  that  he  was  not  much  indebted  is  admissiWe,  when 
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the  oonsideratioo  of  the  sale  was  a  debt  alleged  to  be  owing  firom  the 
vendor  to  the  vendee.  SalterwhUe  ▼•  JHeka^  577, 
4.  Fasty  Allbgino  Fraxjt}  must  Pboyx  It,  as  Gsnoul  Bulb;  bat  tbia 
rule  does  not  extend  to  a  case  where  the  vendor  was  indebted  beyond  hia 
power  to  pay,  and  a  writ  had  issued  against  him  to  recover  a  debt  dne 
from  him,  and  he  then  sells  to  his  brother-in-law  the  personalty  claimed 
to  be  fraudulently  conveyed,  and  to  sustain  the  sale,  alleges  he  was 
smartly  indebted  to  the  vendee,  and  produces  unattested  bonds  bearing 
different  dates,  executed  by  him  to  the  vendee.    Id. 

6.  MOMXTKD  CoNSIDSaATION  FOR  €kX>D8  MUCH  DiSPROFOBTIONAL  TO  THSUi 

Valitb  will  not  take  a  case  out  of  the  statute,  unless  the  same  is  un> 
reasonably  inadequate.     KuykendaU  v.  McDoncUd,  212. 

6.  ExooBDiNO  Absolutb  Bills  or  Salb  of  personal  property,  being  an  unau- 

thorixed  act,  avails  the  parties  nothing,  when  the  question  of  fraud  is 
raised.    Id. 

7.  DxcBBx  IN  Creditor's  Suit  Brought  to  Set  Aside  Asbionment  of 

Realty  for  fraud  against  creditors  is  not  limited  to  adjudging  the  as* 
signment  void,  but  may  order  the  debtor  and  his  fraudulent  assignee  to 
convey  the  lands  to  a  receiver;  and  such  receiver  nmy  be,  in  due  course, 
empowered  to  sell  for  complainant's  benefit.  Chautauque  Co.  Bamk  v. 
fFAt(e,442. 
See  Attaobmemts,  1,  2;  Equttt,  11;  ExsounoNs,  17;  Judokents,  2;  Bs- 

OEIVERS,  2. 

FREIGHT. 
See  Common  Carbocbs,  6 

puornvES  from  justice. 

L  Surrender  of  Fugitive  from  Justice  is  Made  Obuoatort  upon  Evert 
Member  of  Confederacy  by  art.  4,  sec  2,  of  the  oonstitntion  of  the 
United  States,  which  provides  that  such  fugitive  from  one  state  found 
in  another  "shall,  on  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  bo  delivered  up,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime;"  but  the  clause  contains  no  grant  of  power;  it 
is  a  regulation  of  a  previously  existing  right.    In  re  Fetter,  382. 

2.  SovERKiON  State  has  Right  to  Surrender  to  Friendly  Nation  Of- 
F£NU£R  against  Laws  of  Latter,  whatever  may  be  the  difference  of 
opinion  in  regard  to  its  obligation  so  to  do.     Id, 

8.  Power  of  Arresting  and  Detaining  Offender  against  Laws  of  Other 

Countries  Exists  of  Necessity,  if  a  right  exists  in  every  sovereign 
state,  independent  of  constitutional  provision  or  treaty  obligation,  to 
surrender  such  fugitive,  and  this  principle  applies  with  far  greater  force 
in  support  of  an  express  constitutional  provision  making  the  surrender 
obligatory.    Id, 

4.  Fugitive  from  Justice  from  Any  of  United  States  mat  be  Arrested 
AND  Detained  in  Another  State,  under  art.  4,  sec.  2,  of  the  constitu- 
tion of  the  United  States,  preparatory  to  his  surrender,  before  a  requisi- 
tion is  actually  made  by  the  executive  of  the  state  where  the  crime  is 
committed.     Jd, 

ft.  Crime  may  be  Statutory,  and  Need  not  be  Common-law  Offense,  to 
warrant  detention  or  surrender  of  fugitive  from  justice,  within  the  mean* 
ing  of  the  constitution  of  the  United  States.    Id, 
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8.  Fuumf  B  FBOM  JuCTiom  from  Owb  Stati  will  ve  Dpacted  iir  Aitobhie, 
where,  although  the  origSnal  aflldATit  apon  whidi  the  wamai  iMoed  wm 
defeotiTe  in  not  alleging  that  any  crime  had  been  oommitted  in  the  atate 
from  which  he  waa  claimed  to  be  a  fugitive,  it  appeared  by  a  anbaeqimt 
affidaTit  and  evidence  adduced  that  the  alleged  crime  waa  committiid 
therein.    Id. 

7.  FUOITITB  FBOM  JUSTICB  FBOM  OKBSTikTBDnJLDrXDIirAHOTHEEQBDSHXD 

DucHABOBD,  when  it  appeared  that  a  anlBcient  time  had  elapaed  aiDoe 
the  commitment  for  a  demand  for  a  aorreiider  of  the  priaoner  bj  the 
athre  of  the  atato  where  the  crime  waa  committed.    /dL 


OAMINO. 

L  GiJflHO  TRAHBAOnOHB  ABB  ViBWBD  WITH  8TB0B0BB  OoXIDBMirATIOV  by 

the  coorta  of  South  Carolina  than  by  the  Engliah  coorta.    Bkdtoe  v. 
Tkompmm^  777. 
M.  LoBBE  MAT  Rbootbb  FBOM  Staxb-boldbb  If  ohbt  Bbt  by  him  oa  a  hon» 
laoa,  oa  demanding  it  before  it  ia  paid  over.    Id. 

QABNISHMENT. 

flee  ATTACHMBB1& 

GENERAL  I88UK 
flee  Plbadibo  abd  PBAonaB*  1. 

GIFTS. 

flae  HUBBABD  AND  WiFB,  1,  SL 

GRAITTS. 
Bee  Pui&Lio  Lands. 

GROWING  TREES. 

flat  LABTILOBD  and  TbNANT,  1,  2;  RAfLBOAPB,  1, 2. 

GUARDIAN  AND  WARD. 

L  ApponmcBNT  to  Offigb  of  GaxitDiAN  on  Administbatob  d  Void  where 
the  lame  haa  been  exercised  previously,  and  the  party  ao  appointed  has 
not  been  removed,  nor  the  office  declared  vacant.    Thonuu  v.  BumUj  154. 

2.  GuABDiAN  Maintainixo  Wabd  can  not  Excbbd  Annual  Inoomb  or 
Ward's  Propkbtt  in  the  state.    Barnes  v.  Wcurd,  590. 

t.  COKSIDEBATION  OF  RkLBASB  UNDBB  SbAL  GiYSN  BT  WaBD  TO  GUARDIAN 

will  be  inquired  into  in  a  court  of  equity,  and  the  guardian  will  be  re- 
strained from  defending  under  it  in  an  action  at  law  for  an  accounting 
where  it  was  obtained  by  fraud.    Id. 

See  BxBOUTOBS  and  Adminiiitbatobs,  6;  Pabbb*  and  Childw 

HEIRS. 
Sea  JfiZBOUTOBs  and  ADMnnsTBATOBa,  1»  6. 

HIGHWAYS. 
OwNBB  OF  Land  Takbn  fob  Pubuo  Wat  Owns  Feb,  and  Hbbbaob,  treea, 
or  minerals  upon  or  within  it,  subject,  however^  to  the  public  use  for 
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lb»  porpoeM  for  which  it  wai  taken  and  incidental  pnrpoa<a.  Bndimrd 
T.  Clapp,  74» 

See  CoBPORATioNS,  13,  14. 

HOLIDAYS. 
See  BAiufEiirTS,  2;  Suin>ATS. 

HUSBAND  AND  WIFE. 

L  HVBBAHD  MAT   MaXS  6IFT8    OR  PRESENTS   TO  HIS  WlVB,  whidi  will  be 

supported  in  equity  against  himself  and  his  representatives.  Qmmer  t. 
6^fficr,  583. 

li  Imperveot  Deed  of  Slaves  bt  HnsBA>i>  to  Wim  will  be  enforoed,  after 
his  death,  against  his  children  and  his  ezeoator,  where  he  had  already 
made  advancements  to  his  children,  when  from  the  time  of  the  deed  until 
the  grantor's  death,  and  for  a  long  time  subsequently,  the  wife  had  been 
in  undisturbed  possession  of  the  slaves,  and  the  executor  of  the  grantor 
will  be  regarded  as  the  trustee  for  the  wife.    Id, 

SL  Husband  has  Estate  voa  Lite,  in  Atjjbama,  dt  Slave  bequoathed  l»y  a 
testator  to  his  daughter  and  her  husband  during  their  natural  lives,  free 
from  the  debts  of  the  husband,  and  to  the  survivor  during  his  or  her 
natural  life,  and  the  slave  is  subject  to  sale  on  execution  against  him. 
SaU  V.  Sawnden,  167. 

4.  IfoTB  Made. Payable  to  Feme  Covert  d  Husband's  Absolute  Prof- 
SBTT.    SteotM  V.  BeaU,  108. 

6.  Wife  Indorsing  in  her  Own  Name  Note  Made  Payable  to  Her  dur- 

nro  Ck>VERiruRE  passes  a  good  title  if  it  be  done  with  the  husband's  assent; 
otherwise  not  Id, 
t.  Husband  may  Pubohasb  Land  in  Which  Wife  Has  Share,  at  Pa&txtiqn 
Sale  decreed  by  the  court,  and  hold  the  same  clear  of  any  title  or  claim 
on  the  part  of  the  wife,  but  over  the  wife's  interest  in  the  purchase 
money  he  has  no  control  further  than  is  permitted  by  the  wife  or  author- 
ised by  an  order  of  court.    Ex  parte  Oeddes,  730. 

7.  Action  by  Husband  and  Wife  for  Personal  Injury  to  Wm  is  properly 

brought.    Thonuu  v.  Wincheater,  455. 

See  Dower;  Married  Women;  Parent  avd  Childw 

ILLEGAL  CONTRACTS. 
See  Sunday;  Trover. 

IMPEACHMENT. 
See  Witnesses,  6. 

IMPLIED  COVENANTS. 
See  Landlord  and  Tenant,  4;  PARnnov^  fiw 

IMPLIED  TEUSTa 
See  Trusts  and  Trustees,  8. 

IMPROVEMENTS. 
flee  CoYVTANTS,  6:  Bvidbnge,  6;  Markied  Women.  <  §, 
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IKCUMBRANGBS. 
8m  Covshakts,  7-10;  KonxnL 

INDEPENDENT  COVENANTS. 
See  Landlord  and  Txitast^  6. 

INDOBSEBiENTS. 

8efr  AasiOFMXHTi  of  CoirrRf  gts,  4,  5;  Husbaitd  and  Win,  0;  InvAXor,  7^ 

Nbootiabli  Instbumsnts,  4-9, 14,  16;  Wirvann^  1. 

mPANCT. 

1.  Conditional  Pbomisb  to  Pat  ob  Pkbiobm  CoNrmAor  Madb  undbb  Act 

can  not  be  enforced  until  the  happening  of  the  contingency,  or  the  per- 
formance of  the  condition,  but  then  the  new  contract  beoomea  abaohite 
and  the  original  contract  ia  ratified,  and  the  plaintiff  may  declare  npon 
either.     Edgtrly  ▼.  Shaw^  349. 

2.  Pbomisb  Madb  aitbb  Majobitt  bt  Makbb  ov  Pbomi880BT  Notb  Bxb- 

outbd  in  Infancy  to  pay  it  at  the  end  of  a  specified  time  in  labor  or 
elae  in  money  ia  a  conditional  promiae,  and  beoomea  abaolnte  upon  the 
expiraticm  of  the  specified  time  whereby  the  original  contract  is  confirmecl 
and  the  promisor  made  liable  to  suit  on  either  contract.  Id, 
8.  Pbomissobt  Notb  Madb  bt  Infant  is  Nbootiablb  aftbb  Confibiia- 
tion,  and  an  action  thereon  will  lie  in  the  name  of  the  indorsee.    Id. 

4.  EXEOUTOBT  CONTBAOT  OF  INFANT  MAY  BB  BaTIFIBD  BY  EXFBBSS  PbOM« 

I8B  or  by  such  acts  as  evince  an  intention  to  be  bound  by  it;  but  a  omts 
acknowledgment  is  not  enough.    Id, 
6.  ExBODTOBY  CoNTBAOT  OF  Infant  IS  Inyaud  UNTIL  Batifibd;  executed 
contract  of  infant  is  binding  until  avoided.    Id, 

6.  ExFBBSS  Pbomisb  to  Pay  Dbbt  ob  Pbbtobm  Aobbbmbnt  contracted 

during  minority  may  be  either  absolute  or  partial,  qualified  or  condi- 
tional.    Id, 

7.  Partial,  Qualifibd,  ob  Conditional  Pbomisb  to  Pay  Contbaot  en- 

tered into  in  infancy  is  a  new  promise  founded  upon  the  original  consid* 
oration,  and  not  a  ratification  of  the  old  one,  and  it  must  be  declared 
upon  as  a  new  promise.    Id, 

8.  Action  against  Adult  on  Contbaot  Madb  by  Him  whbn  Itfant  can 

not  be  sustained,  unless  after  majority  there  be  an  express  ratification, 
either  by  a  new  promise  to  pay  or  by  such  positive  acts  as  amount  to  an 
express  and  unequivocal  promise.  The  rule  is  more  stringent  than 
where  the  defense  is  the  statute  of  limitations.    TihbeU  v.  Qtrr%$k^  907. 

9.  Pbomisb  by  Adult  to  Pay  Notb  Madb  in  Infancy,  if  he  signed  it,  is 

competent  evidence,  the  signature  having  been  admitted,  to  remove  the 
bar  of  infancy.    Id, 

10.  Actual  and  Posmrs  Fbaud  of  Infant  can  bb  Committbd  Only  by 
SoMB  Unbquivocal  Act,  and  not  merely  inferred  by  his  silence  or  ac- 
quiescence, and  it  should  appear  that  he  had  full  knowledge  of  his  rights, 
and  that  he  possessed  such  discretion  and  intelligence  as  to  enable  hi» 
to  comprehend  the  import  and  efiect  of  his  conduct  in  refemnoe  to  his 
tights,  as  in  the  case  of  adults.    Bourham  v.  TwrhemUe^  782. 

See  EsTOFPBL,  4-8. 
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INJUNCTIONS. 
L  IiKHTKonoN  AOAiim  Pbockxdinos  in  Anothbb  Coubt  is  an  Aiudlimry  writ 
to  rettnun  parties  from  proceedings  before  the  ordinary  tribnnals,  where 
equitable  elements  are  involved  in  the  dispute.    Bamet  v.  Ward,  590. 
8»  LrjuNcnoN  AOAnrar  Pleading  at  Law  Relbass  under  Seal  will  be 
granted  where  the  release  is  without  consideration  and  it  is  contrary  to 
equity  and  good  conscience  so  to  use  it.    Id, 
Bee  Equitt,  8;  Exxoutobs  and  Administratobs,  5;  Guaboian  and  Wabd^ 

3;  Releases,  2. 

INSANITY. 
See  Wills*  4. 

INSOLVENCY. 
See  Bankbuftot  and  Inboltikct. 

INSTRUCTIONS. 

See  AoENCT,  2;  Faciobs,  3,  4;  Inventions,  6;  Judgments,  7;  Jurt  and 

JuBOBS;  Nbootiablx  Instruments,  11;  Pleading  and  Practige,  13-16. 

INSURANCE— FIRE. 
L  Pbotibioiis  of  Charter  or  Insurance  Compant  constitute  part  of  tb^ 

policy.   BwiKmk  v.  Boekingkam  etc  Ins,  Co.,  300. 
2.  PouoT  OF  Insurance  Conditioned  to  Become  Void  upon  Alienation 

by  the  assured  is  not  so  avoided  by  his  death,  and  the  consequent  charge 

and  control  of  his  property  by  his  administrator*  or  by  descent  to  his 

bein.    Id. 

8.  Alibnatiok  of  Insured  Propertt  in  Violation  of  Provisions  op  Polp 

lOT  avoids  it.    Should  not  a  subsequent  collection  of  assessments  by  the 

insurer,  with  knowledge,  constitute  an  election  to  continue  the  policy 

in  force  7  qu4Brt,    Id, 
i.  Agreement  bt  Insurer,  Made  during  Term  Time,  entitled  in  the  cause 

that  certain  property  belonged  to  the  insured  be<iomes  part  of  the  record, 

is  a  solemn  admission  of  the  fact,  and  estops  said  insurer  from  denying 

said  fact.    Id. 
ft.  Agreement  between  Ditferent  Owners  of  Property  that  one  of  them 

shall  take  out  insurance  upon  said  property  in  his  own  name  does  not 

amount  to  double  insurance.    Id, 
t.  Fire  Insurance  Policy  Covers  Damage  bt  Ignition  and  Explosion  of 

Gunpowder  in  aa  insured  building.    Scripture  v.  Lowell  MuL  F.  Ine, 

Co..  HI. 
7.  Firb  Insurance  Pouct  dobs  not  Cover  Damage  bt  Ovebhbatinq,  with- 
out combustion,  by  the  unskillful  use  of  fiie  in  a  factory.    Per  Cushing; 

J.,  arguendo.    Id, 
S.  FiBB  Insurance  Pouct  does  not  Cover  Loss  bt  Lightning,  without 

the  exhibition  of  fire.    Per  Cushing,  J.,  arguendo.    Id, 

9.  FiBB  iNaURANCB  PoUCT  DOES  NOT  CoVER  LoSS  BT  EXPLOSION  OF  StEAM 

or  other  agent  acting  by  expansion  without  oombostion.    Per  Cushii^ 
J.,  arguendo.    Id, 
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INSUBANCE— UFB. 

L  Cbmdrok  of  Fibm  ha»  Insurablx  Intxrbst  nr  PABnrKE%  Lm,  the  in- 
minuioe  being  leas  thmn  the  debt,  and  mmy  reoover  the  whole  amonot 
from  the  insaren,  where  the  debt  is  doe  and  unpaid  at  the  death,  thon^ 
the  estates  of  both  partners  are  solvent.  MorreU  y.  TreHUm  etc  /m.  Co.* 
02. 

2.  Pabtt  Ixterbted  iw  Ahothxb's  Eabioxos  has  Insubablb  Litkebt  nr 
Lattxe's  Lira,  it  seems,  where  the  latter,  for  a  valnable  oonsideratiofi, 
has  agreed  to  work  a  year  in  the  mines  and  to  give  the  former  a  quarter 
of  what  he  makes,  and  npon  the  loss  of  the  insured  life  within  the  year 
the  whole  insoianoe  money  ia  reootrerable.    Id, 

INTEREST, 
flee  OofWMAKTB^  6t  9;  Bzsodtobs  avd  ADicnninuioai»  tL 

DTTERKATIOKAL  LAW. 
See  Fuoinm  fbom  JusnoB. 

INTERPRBTATIOK. 
See  CoirnuoTB,  2;  SrATomb 

INVENTIONS. 

1.  Patbmt  mat  bi  Vaud,  althoogh  some  patu  of  the  maohhie  described 

were  not  the-original  inTention  of  the  patentee.    HMdaff  t.  Rkeem^  628^ 

2.  Iv  Antthiko  bb  Inolitdbo  nr  Patint  WmcH  d  not  Nbw,  or  if  the 

patent  oorers  any  material  or  snbstantial  part  of  a  machine  which  the 

patentee  did  not  inrent  or  discover,  the  patent  is  void.    Id. 
8.  Vaud  Patent  mat  eb  Obtadibd  upoic  New  CoMBnrATioir  of  existing 

principles  or  machines.    Id, 
4.  Onb  Who  Obtaiks  Patxkt  upon  Two  AmiAiroBS  vroir  Watee-whebl, 

when  said  patent  is  attacked,  mnst  show  that  each  of  said  appUanees  is 

new,  or  his  patent  is  void.    Id. 

ft»  IHBTEITOnOK  THAT  IF  THBBB  IS  AhTTHIKO  NbW  IN  IVTBBTIOV  ft  patMit 

obtained  npon  it  is  valid,  is  enoneons.    Id. 

JOINDER  OF  PARTIES. 
See  Attaohmbnts,  2,  S-10;  Plbadimo  abd  PBAonon^  % 

JOINT  TENANTS. 
See  Pabtition,  ft. 

JUDGMENTa 

1.  New  Hampbhieb  Statute  Peovidiko  T^AT  vpov  DBBAuiff  ob  Pabxt  Jndg* 

ment  shall  be  rendered  against  him  for  snoh  damages  as,  npon  inqoiry, 

the  plaintiff  shall  appear  to  have  sastained,  contemplates  the  reeeptioQ 

of  evidence  upon  the  question  of  damages  after  a  defanltt     WUltOfn  v. 

fl.  JUDOMEKT  AOAIH8T  DEBTOR  DOOKETBD  AITBE  AmONMBlfT  TO  RbOEIVBB, 

porsnaot  to  an  order  of  court  in  a  creditor's  soit,  of  land  alleged  to  havi 
been  fraudulently  conveyed  away  by  such  debtor,  is  not  a  lien  thersoEi 
OkamUMiuqM  Co.  B*k  v.  WluU  442. 
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SL   FoBMEB  JuDGMXNT  KWWaEN  SAMB  PAmTDn  IS  ADinSgTBLB  IN  BVIDIHOI 

in  an  motion  pending  between  them,  if  it  appears  that  the  fact  aoaght  to 
be  prored  by  the  record  was  actually  passed  npon  by  the  jury  in  finding 
their  verdict  in  the  former  suit.  Hence,  where  the  fact  sooght  to  be 
proved  is  that  A.  and  B.  were  copartners  nnder  the  firm  name  of  A.  ft 
Co.  at  the  time  when  the  note  ii»  suit  was  given  in  the  name  of  that 
firm,  a  former  jadgment  obtained  by  the  same  plaintiffs,  against  A.  and 
B.  on  a  note  executed  at  the  same  time  with  the  note  in  soit^  and  in 
the  same  firm  name,  is  admissible,  though  not  oonclnsiye»  evidence. 
IhiUan  V.  Woodman,  46. 

4.  JuDOMXSiT  OAK  NOT  BX  Impxaghxd  Collatkiullt,  in  »  subsequent  action 
for  damages,  by  proof  that  the  plaintiff  in  it^  while  suit  was  pending 
practiced  deceit  upon  defendant,  whereby  the  latter  was  led  to  forbear 
interposing  a  defense  fraudulentiy  concealed  from  him.  White  t.  MerriU^ 
627. 

6b  Objsction  that  Sxbviob  ov  Scibb  Facias  to  Bbvivb  Judombnt  was 
Void,  because,  instead  of  having  a  sheriff's  return  of  service  upon  it,  it 
had  an  acknowledgment  signed  by  the  administrator,  that  it  was  per> 
sonally  served  upon  him,  and  that  consequentiy  the  judgment  was  a 
nullity,  can  not  be  made  so  as  to  defeat  an  action  of  ejectment  brought 
by  a  purchaser  on  execution  under  the  judgment    Draper  v.  Brymm,  2S1^ 

6.  Whbbb  Pabtt  is  not  within  Jubisdiction  ov  Coubt  and  is  not  Sxbvbd 

with  process,  or  does  not  voluntarily  appear  and  answer  to  the  suit,  by 
himself  or  his  attorney,  the  judgment  can  not  be  enforoed  against  him 
out  of  the  local  jurisdiction.    Phelps  v.  Brewer,  56. 

7.  JCTDOMXNT  SHOULD  NOT  BB  RXVBBSBD    VOB    EbBOB  IN    IbCXATEBIAL   Ix> 

STBUonoNS.     Walters  v.  Jordan,  658. 

8.  Pboobedings  to  Sxt  Asidb  Judombnt  do  not  Arwmn  Onb  not  Pabtt, 

Coleman  v.  McAnuUy,  229. 
See  Attaohmbnts,  1,  2,  4,  6,  7,  11-13;  Banks  and  Banxino,  1-3;  Ck)NTBi* 
VOTWS,  2;  OoBPOBATiONS,  0, 12;  Bquitt,  11;  Estatxs  of  Dbcbdbntsi 
EsTOPFBL,  1;  ExBOUTioNS,  7t  10, 12;  ICxboutobs  and  Administbatobs, 
11;  Fbaudulbnt  Convbtanobs,  7;  MABBncp  Wombn,  23;  Pabtnbbshif, 
8»  4, 6;  Plbadino  and  Pbactiob,  12;  Pbobatb  Coubxs;  Sfbodio  Pb» 
iobmanob;  Tbusts  and  Trustbxs,  7,  8;  Wills,  1,  2. 

JUDICIAL  SALES. 
See  Pabtition,  2;  Pbobatb  Coubtb,  4. 

JURISDICTION. 
See  Ezboutobs  and  Administbatobs,  10;  Judombnts,^  6;  Mabbibd  Wombn, 
23;  Pabtnxbship,  3,  4;  Pbobatb  Coubts;  Tbusts  and  Tbustbbs,  7i 
Wills,  11. 

JUBY  AND  JUBOBS. 

JuBT  MxrsT  Follow  Ihstbuotions  of  Coubt  in  rendering  a  vwdiet    Dos 

d.  SheUon  v.  Hamatan,  149. 
flee  Banks  and  Banking,  1;  Cbocinal  Law,  3;  Fbaud,  1;  Nbouobbob»  1| 
Plbadino  and  Pbaotiob,  12-16;  Bailboiads,  4. 

JUSTDlGAnON. 
See  SzbodtionSv  8;  Pboobss,  3;  Ran.BaADW,  2;  TBB8FJii»  S. 
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LANDLOKD  AND  TFa^ANTL 

1.  TuKPawTini  Treis  mat  bc  Lbasbo.    Jiooka  t.  Moortt  009. 

2.  LxASS  ov  TuBPiNTiXK  Tbkks  is  Created  by  a  ocmtnct  by  wfaieh  tte 

owner  agrees  that  another  person  may  cultivate  them,  and  dip  tiie  trees, 
and  have  the  boxes  for  a  year,  and  the  latter  agrees  to  pay  to  the  owner 
one  fourth  of  the  torpentine.    Id, 

H  Clause  in  Lease  that  Owkeb  shall  not  be  Liable  "iob  Ant  Repaibs 
whatsoever  on  said  premises  daring  the  term,  the  hoose  being  now  in 
perfect  order,"  has  respect  to  its  oondidon  as  an  edifice  In  perfect  re- 
pair, and  not  to  the  present  or  futnre  state  of  the  air  within  it.  Fatter 
T.  Peymr,  43. 

i.  In  Sealed  Lease  ov  House  fob  Private  Residence  there  is  no  implied 
covenant  that  it  is  reasonably  fit  for  habitation.    Id, 

6.  Covenant  in  Lease  that  Tenant  shall  have  Refusal  of  the  Prem- 
ises for  another  term,  saying  nothing  about  the  rent  for  snch  renewed 
term,  binds  the  landlord  to  give  a  renewal  at  the  lame  rent.  IVacf  t. 
Albany  Exchange  Co.,  538. 

0.  Renewal  of  Lease  mat  be  Claimed  bt  Tenant,  nnder  an  independent 
covenant  in  the  lease  that  he  shall  have  one,  notwithstanding  the  origi- 
nal term  has  not  yet  expired,  and  notwithstanding  some  rent  remains 
dae  from  him  to  the  landlord  on  accoont  of  the  original  term.    Id, 

7*  Purchaser  at  Execution  Sale  of  Lessee's  Interest  in  Lease  is  Liable 
for  Rent  reserved  to  the  lesaor,  and  this  whether  he  had  possession  or 
not;  for  if  he  sufier  the  original  lessee  to  remain  in  possession,  it  is  his 
Tolantary  act.    Smith  v.  Brinker,  265. 

8.  Lease  of  Land  in  Pee  Reservtno  Rent  Creates  Fee-simple  Estate,  or 

what  was  anciently  termed  a  fee-farm  estate.  De  Peiftter  y,  Miehael^ 
470. 

9.  Restraints  on  Alienation  in  Leases  in  Fee  reserving  rent  are  jnst  as 

invalid  as  similar  conditions  in  ordinary  grants  in  fee,  as  where  snch  a 
lease  contains  a  condition  for  payment  by  the  lessee  of  a  quarter  of  the 
sale  money  to  the  lessor,  his  heirs,  etc,  in  case  of  alienation  with  a  right 
of  re-entry  for  non-payment.    Id, 

10.  Conditions  in  Restraint  of  Alienation  in  Leases  ior  lives  or  yeses  ars 
lawful    Id, 

See  Deeds,  12, 18;  Railroads,  3;  Statute  of  FraudSi  3;  Will8»  16, 17. 

LARCENY. 
See  Criminal  Law,  4,  5. 

LATENT  AMBIOUITIBS. 
See  Executions,  4^ 

LEASES. 
See  Deeds,  12;  Landlord  and  Tenant;  RAniROAPii,  H 

LEGACY. 
See  Ezboutors  and  Admini8TRATOB8»  3;  WiuA 

LETTERS. 
See  Evidence,  2,  6. 
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LBVY. 
flee  Bzioonoirav  2-6^  lH 

UBEU 

1«  Ck)BPCRATIOV  AfiKJBBQATB  MAT  MAmTAIK  AOHOV.  lOE   LiBEL  fOT  WOldt 

poUished  of  it  in  the  way  of  its  trade  or  bndnen,  or  of  its  tifoperty  and 
conoema,  or  of  ito  offioers,  eerranta,  or  membera,  by  reaeon  €i  which 
special  damage  is  nutaiDed  by  the  corporation.  TrmUm  tie.  Im,  Co*  t. 
Perrine,4XXk 

2.  Spbcial  Damaob  vor  Loss  ov  Busnrxss  through  Libsl  mat  bb  Absiovsd 
Obkbrallt,  without  stating  the  names  of  customers  lost,  where  the 
individtmls  may  be  snppoeed  to  be  nnknown  to  the  plaintiff,  or  where  it 
is  impossible  to  specify  them,  or  where  they  are  so  nnmerooa  as  to  excose 
a  specific  description.    Id, 

LICENSES. 

L  Parol  Licbnsb,  to  bb  Exbroissd  upon  Lakds  of  Avothbr,  is  a  mere 
personal  trust  and  confidence,  and  is  not  assignable;  and  although  it 
may  be  binding  between  the  parties,  it  will  not  pass  to  a  purchaser.  It 
is  not  an  easement  carrying  an  interest  in  the  limd;  it  is  a  mere  permis- 
sion to  one  to  do  an  act,  and  does  not  confer  an  authority  upon  others  to 
do  such  act  or  ezerdse  the  same  license.     CowUb  v.  Kidder^  287. 

%  Pabol  LiOBirsB  to  Build  Dam  Expirbs  with  the  decay  of  the  dam,  and 
giTCS  no  right  to  repair  or  re-erect  it.    Id. 

See  ExBouTORs  akd  Administrators,  9, 10;  BAiLBOADa,  C 

UENS. 
flee  Attaohmbivts,  I;  Dbvtor  akd  Crbditor;  Estatbs  of  Dbobdbmtbi 
EsTOFPBL,  1;  Factobs,  2;  Judombnts,  2;  Mobtoaobs^  1, 4;  Kbqotiabli 

iKSTBUMBirTB,  17;  PABTirBBSHIP,  12. 

LIFE  ESTATES. 
See  Bbcatbs  vob  Lifb;  Rzboutors  and  Admini8TBatob8»  2,  3;  Humabs 

AND  WiTB,  3. 

LIMITATIONS. 
See  SxATUTB  of  Limitation8. 

LIQUIDATION. 
flee  EzBCOTORS  and  Administbatobs,  11. 

LOO-BOOKS. 
See  Eyidbnob,  7. 

LOST  WRITINGS. 
See  EziODTOBS  and  Administrators,  5;  Plbadino  and  Practigi^  6. 

MACmNEBY. 
See  Inybntions. 

MAINTENANCE. 

flee  EzBCUTOBS  and  Administrators,  6;  Quardian  and  Wabih  2|  Pi 

and  Child. 
AM.  Dm.  Tol.  Lvn— m 
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ICARINE  PB0TE8T. 
8m  Eyidihoi,  8. 

MABKIAQB  AND  DIVOBCK. 
flee  Dkbdb,  2;  Mabbiicp  Wombk,  18, 14. 

MARRTKD  WOMEN. 
L  WiTK  MAT  Wait*  HBBBQimT  IN  MoMxrABiBDro  nunc  Sals  ovhbeLav* 
under  a  decree  of  court  iixr  the  parpoee  of  partitknt  by  jmning  with  her 
hatband  in  a  receipt  therefor;  and  if  she  doea  thia,  the  marital  tighta  «l 
the  hatband  attach.    Ex  parte  CfeddeB^  730. 

2.  Wife's  Title  oa  IimBXflT  in  hib  Land  Cxa8K8»  and  Attaohib  upon 

MoKET  Arisino  fbom  Sali»  when  the  land  is  sold  for  the  purpose  ci 
partition,  under  a  decree  of  court.    ItL 

3.  PtmouAsis  Made  bt  Husband  in  Wife's  Name  during  ooTorture  will  be 

treated  at  advancements  made  to  her  separate  use,  provided  they  ara 
made  in  good  faitii,  and  with  no  intention  to  defraud  creditors.  Warrem 
V.  Brown^  191. 

4.  Mabried  Woman  has  No  Bioht  ov  Pbe-emttion  when  her  husbsnd  was 

alive,  and  had  for  a  valuable  consideration  sold  the  improvements  erected 
on  the  claim,  to  another,  under  whom  the  wife  claimed.  Qnmi  Hein 
V.  FttUome^  247. 

6.  Marbied  Woman  Obtainino  Patent  fbom  Qovbbnment  will  be  Rb- 
OABDED  A8  Tbustee  of  ouc  who  had  entered  the  land,  and  finding  her  in 
potaettion  witiiout  any  claim  to  a  right  of  pre-emption,  had  paid  her  for 
her  improvements,  and  for  yielding  possession  to  his  vendee,  if  with  the 
money  thus  obtained  slie  entered  a  claim  of  pre-emption,  and  obtained 
the  patent.    Id, 

t.  Wife  by  Vibtub  of  hbb  Subvtvobship  can  Maintain  Action  for  sls^re 
against  a  purchaser  at  an  execution  sale  of  the  slave  against  her  hus- 
KaM,  where  the  slave  was  bequeathed  to  her  and  her  husband  for  their 
natural  lives  and  to  the  survivor  during  his  or  her  natural  life.  Sale  v. 
8mm<Ur$,  157. 

7*  Revebsionabt  Interest  of  Wifb  in  Pbbsonal  Pbopebtt  or  an  estats 
limited  to  her  upon  a  condition  which  can  not  take  effect  until  the  death 
of  the  husband  is  not  subject  to  sale  on  execution  for  the  debts  of  the 
husband;  therefore,  where  a  slave  is  bequeathed  to  the  testator'a  dangh* 
ter  and  her  husband  for  their  natural  lives  and  to  the  survivor  during 
.  his  or  her  natural  life,  the  estate  which  the  wife  takes  by  virtue  ci  her 
survivorship  is  not  subject  to  sale  on  execution  against  the  husband  dnr^ 
ing  his  life.    Id, 

8.  MiRRrED  Woman's  Will  Dibposino  of  her  FsEimoLD  Estates  is  Void 
at  common  law.    Cutter  v.  Butler^  330. 

0.  Mabried  Woman  mat  Devise  Lands  by  Instrument  in  Nature  of  Will 
when  they  are  placed  in  the  hands  of  trustees  subject  to  her  disposal  by 
wilL    Id. 

10.  Married  Woman  may  Devise  Real  Estate  under  New  Hamfshibe 
Statute,  by  will  proved  in  probate  court,  and  the  power  thus  given 
extends  to  all  lands,  tenements,  and  hereditaments,  and  all  rights  thsrsls 
and  interests  therein,  whether  legal  or  equitable.    Id, 
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IL  Mabtott)  Woman  uat^  nr  Bourrr,  Bkqxjkath  uxm  Feme  Solb  whatever 
pwipei'ly  she  may  he  entitled  to  hold  in  her  own  right  and  to  her  own 
separate  nse,  and  this  ii  enacted  by  a  New  Hampehire  etatate  nnder 
which  no  tmstee  ia  necessary;  but  the  husband  can  convey  to  his  wife 
only  through  the  mediom  of  a  trustee,  and  the  equitable  estate  so  con- 
Teyed  would  be  equally  at  the  disposition  of  the  wife  by  her  wilL    Id, 

12.  PBovisioN  OF  Stattttb  that  Etxby  Pibson  or  AoE  AND  OF  Sanx  Mind 
may  dispose  of  his  property  by  will  has  never  been  held  to  apply  to  the 
case  of  married  women.    Id, 

15.  In  Niw  HAMPaHiBE  Mabbisd  Woman  oan  not  Makb  Valid  Will  of 
Pbopkbtt  hxld  in  Autbk  Dboit  as  executrix,  for  by  statute  marriage 
extingmshes  the  trust  of  an  executrix  or  administratrix.    Id. 

14,  At  Common  Law  Mabbixd  Woman  mat  Makx  Will— 1.  Of  property  held 
in  autre  droit  as  executrix;  2.  When  her  husband  has  been  banished  for  life 
by  an  act  of  parliament,  or  is  transported,  or  is  an  alien  enemy;  3.  Of 
personal  property  held  in  trust  subject  to  her  testamentary  disposition; 
4.  Under  a  power  contained  in  a  settiement  made  in  consideration  of 
marriage  or  after  the  marriage  upon  a  sufficient  consideration;  5.  Of  her 
personal  property,  with  her  husband's  consent,  whether  it  be  chattels 
real,  choses  in  action,  or  personal  chattels;  6.  Of  her  husband's  personal 
property  if  he  assent.    Id, 

16.  Will  of  Mabbiid  Woman  is  Insffbotual  without  Husband's  Assbnt, 
where  the  interests  or  rights  of  the  husband  are  affected  by  the  will,  thai 
is,  in  case  of  a  devise  of  chattels  real  or  choses  in  action  or  chattels  in 
the  possession  of  the  wife  or  the  personal  property  of  the  husband.    Id. 

16.  Consent  of  Husband  to  Rbndeb  Wife's  Will  Effectual  must  be  to 
the  particular  will,  and  not  a  mere  general  assent.    Id, 

17*  Pbevious  Assent  of  Husband  that  Wife  may  Make  Will  renders 
very  slight  evidence  necessary  of  a  subsequent  assent  to  the  particular 
'    will  pursuant  to  the  agreement.    Id, 

18.  Husband's  Assent  to  Will  of  Wife  after  her  Death  is  bindings  and 
any  subsequent  dissent  is  immaterial.    Id, 

19.  Assent  of.  Husband  to  Will  of  Wife  mat  be  Inferred  from  his 
Acts.    Id, 

90.  Husband's  Absent  to  Wife's  Will  of  Personal  Fropertt  that  be* 
longed  to  her  befcnre  marriage  is  shown  by  the  fact  that  before  and  during 
the  marriage  he  sssented  that  she  might  dispose  by  will  of  the  articles  in 
question,  that  the  will  was  proved  in  solemn  form  without  objection, 
that  the  husband  was  present  when  the  inventory  was  made,  and  pointed 
out  the  articles  which  belonged  to  the  wife,  and  suffered  the  executor  to 
take  them  away  without  objection.    Id, 

9L  Will  of  Markted  Woman  must  be  Executed  in  OoNFORMirr  to  Law, 
and  be  proved  in  the  probate  court,  whether  it  operates  by  virtue  of  a 
power  or  otiierwise.    Id, 

22.  Probate  will  be  Limited  to  Pbopsrtt  that  Wife  Had  Power  to 
Devise.    Id, 

99.  Probate  Court  Has  Jurisdiction  to  Decide  upon  Proof  of  Will  of 
married  woman,  and  its  decisions  are  conclusive  upon  parties  andpriFies 
as  to  the  testamentary  capacity  of  the  wife  and  as  to  the  assent  ol  iha 
hnsband  to  the  will  where  such  assent  is  necessary.    Id, 

See  Agknowledoments,  1;  Dower;  Husrand  and  Wife. 
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HASTEaa 

flee  EriDBiroB,  1,  % 

MATTlfft, 
SaePBOoiss,  1. 

MERGER. 
flee  CoiofONs,  7;  EAsnoDin^  Vk 

MILLS, 
fiae  WatkbooubsOi  6, 12;  13» 

MINING  LANDS. 
See  Partition,  0. 

MISNOMER. 
8m  EnouTxoirs,  1;  Plbadino  Am  PftAonai»  9 

MISTAKE. 
Bm  Commov  Cabsubs,  7;  Cbiminal  Law,  4;  EsTOPna»  1; 
Pbachoi;  WnjuB,  0. 

itOLUTBR  MANUS  IMPOSUrE. 
See  TBisPAas,  2. 

MONEY  HAD  AND  RECEITED. 
See  AasPMWiT,  2;  Comtbibution,  2. 

MORE  OR  LESS. 
See  Vbndob  akd  Vindsb,  4. 

MORTGAGES. 

L  MoBTOAOS  RiMATTffs  Equitablb  Lisn  UPON  Lahds  in  favor  of  an  i 

cf  the  bond  and  mortgage,  to  whom  it  wasassigned,  as  oollateral  aecmiij 
for  a  loan  made  by  him  to  the  mortgagee,  notwithstanding  the  mortgages 
afterwards  receives  a  conveyance  of  the  premises  from  the  mortgagor, 
and  gives  him,  in  ccmsideration  thereof,  an  acquittance  of  the  hood  and 
mortgage.    Brown  v.  BlydenbwrgK,  506. 

L  Whebx  Mobtoaoob  of  Lakd  Suocessiyelt  Contbts  Two  Pobtioks  of 
the  mortgaged  premises  to  different  persons,  with  a  stipolation  in  the 
first  deed  that  the  grantee  will  pay  the  mortgage,-  the  second  grantee  will 
have  an  equitable  right  to  have  the  mortgage  first  enforced  against  the 
portion  first  conveyed;  of  which  right  the  mortgagor  can  not  afterwards 
deprive  him.    RutMU  v.  Ptttor,  509. 

L  CoNYBTAKOB  OF  PoBTiON  OF  MoBTOAOED  Pbkmtses,  by  the  mortgagor, 
expressed  to  be  upon  condition  that  the  grantee  assumes  and  will  pay  lbs 
mortgage,  renders  the  portion  conveyed  primarily  liable  for  the  cntirs 
mortgage  debt.    Id, 

L  PaTMBNT  of  MoBTGAOB  ExTXNOUISHBS   It,  AB  against  ThIBD  PEBgONS 

vlio,  even  afterwards,  acquire  liens  upon  the  property,  notwithstanding 
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any  agremnent  between  the  pertiee»  deejgned  to  keep  it  elive  t^  eeonve 
fntore  advanoee.    Mead  t.  Yarky  467. 
See  BxiODTUUffl,  15;  Ezicutobs  and  ADMiin8nuioB8»  7;  NoxioBi  Vm* 

DOR  AND  VlNDKX»  4^ 

MUNICIPAL  CORPORATIONS. 
See  Ck>BFOBATioN8,  13-15w 

NAMES. 
See  BzsounoN8»  1;  Plxadino  and  PBAonai,  C 

NEGUGENCE. 

1.  WmaB  THKBB  IS  No  EviDENCB  OF  Negugihob  ON  Pabt  OF  Defkndant» 

it  is  error  to  sabmit  the  question  of  negligence  to  the  jury  as  a  debatable 
matter.    Bailroad  Co.  v.  Skinner,  654. 

2.  No  Action  Libs  fob  Injury  Occubbino  in  Pbosxcution  of  Lawful 

Act,  where  it  results  from  an  inevitable  or  unavoidable  aooident  without 
any  blame  or  default  on  the  defendant's  part    Miller  v.  Martin^  242. 
8.  AcnoN  Lues  for  Injury  Caused  by  Want  of  Dub  Caution  without 
any  regard  to  the  intent  with  which  the  injury  was  done^    Id» 

4.  If  Defendant  Uses  Due  Dilioencb  in  Firino  his  Land,  and  notwith- 

standing, on  account  of  inevitable  accident,  the  fire  escapes  and  bums  the 
plaintiff's  rails,  the  defendant  is  not  liable.    Id, 
See  Assignments  for  Benefit  of  Creditors,  4;  Banks  and  Banking,  7; 
Common  Cabbiebs;  Dbuqoist;  Negotiable  Instbuments,  11;  Rail- 

BOADS. 

NEGOTIABLE  INSTRUMENTS. 
1   Note  Payable  in  Speoifio  Abticles  is  not  Negotiable.     TibbeU  ▼. 

OcttmA,  307. 
2,  Pbomissory  Notb  in  Form,  '*  I  Promise  to  Pay,'*  etc,  and  signed  by  two 

persons,  is  a  joint  and  several  note.    Ladd  v.  BcJser,  355. 

5.  Promissory  Note  Given  for  Purchase  Price  Rests  upon  Sufficient 

Consideration  while  the  purchaser  remains  in  the  undisturbed  posses- 
sion of  the  property  sold,  although  the  title  to  the  property  is  not  in  the 
seller  at  the  time,  and  he  has  warranted  the  title  to  be  good  in  the  pur 
chaser,  free  from  all  legal  claims.  Morrieon  v.  EdgcWf  236. 
i.  Indorser  of  Promissory  Note  may  be  considered  as  the  drawer  of  a  bill 
of  exchange  upon  the  maker  thereof.    Patterson  v.  Todd^  622. 

6.  iNDORSEBfENT  OF  NOTE  OVERDUE  IS  EQUIVALENT  TO  DRAWING  NeW  BiLL 

OF  ExcnANOE,  payable  at  sight,  upon  which  the  indorser  is  liable  only 
upon  proof  of  a  demand  upon  the  maker,  and  notice  of  his  failure  to  pay. 
Such  indorsement  is  not  a  new  note.    Id. 

6.  NoTB  Overdue  and  Note  Payable  on  Demand  are  in  legal  effect  the 

same.    Id. 

7.  By  Parol  Evidence,  Contract  of  Indorsement  may  be  converted  into 

an  absolute  and  unconditional  promise  to  pay,  or  to  mean  nothing  further 
than  the  transfer  of  the  note  without  recourse.    Id. 

8.  Holder  of  Negotiable  Note  may  Prove  by  Oral  Testimony  that  at 

the  time  of  the  indorsement  thereof  it  was  agreed  by  the  maker,  in- 
dorser, and  holder  that  the  indorser  should  be  absolutely  bound  for  the 
payment  of  it,  without  the  usual  demand  and  notice.    Barclajf  v.  Weaver, 

a6L 
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#.  IirDOBSBMBHT  OF  NbOOTXABUI  PaFKE  D  VOT  BbOABDSD  AB  WEITRir  Oov* 
TBAOT  to  pay  oa  condition  that  the  ataal  demand  be  made  and  notiea 
giTen.  The  moet  that  oan  be  eald  is,  that  from  it  there  is  implied  a  oon- 
tract  to  pay  oa  condition  of  the  nsnal  demand  and  notice;  bat  thia  im- 
plication is  liable  to  be  changed  on  the  appeafmnce  of  droomstances  ia- 
copiirtent  with  it»  whether  those  ciroomstanoes  be  shown  orally  or  in 
writing.  The  duty  of  demand  and  notice,  in  order  to  hold  an  indorMr, 
is  not  a  part  of  the  contract,  bnt  a  step  in  the  legal  remedy,  that  may 
be  waived  at  any  time  by  the  indorser.    Id, 

10.  PBOTnaom  ov  Act  of  Afril  6,  1840,  nr  Rxfibbmoi  to  Nonoi  to  partiss 
to  promissory  notes,  do  not  apply  to  notes  doe  before  the  passage  of  the 
act    Id, 

IL  Obdikabilt  It  is  Quistion  of  Fact  Wxat  is  Rbasonablk  Timb  within 
which  to  present  a  check  for  payment,  but  in  oases  of  great  negligence^ 
such  as  paying  a  check  over  a  year  after  it  is  made  payable,  without  in- 
quiry, the  court  is  justified  in  instructing  the  jury  that  the  plaintiff 
should  not  recover.    Lanauter  Bank  ▼.  Wcodward,  618. 

12.  Pathxnt  of  Chbcx  to  Pabtt  Holdino  It  one  day  before  it  becomes  due, 
and  befcMre  it  has  been  presented  to  the  bank  upon  which  it  was  drawn, 
destroys  its  negotiability  and  value  forever.    Id, 

13.  Chicks  abb  not  as  High  Evidekcb  of  Indbbtbokbss  as  Notbb,  bnt  are 
equaly  subject  to  the  rule  that  when  taken  up  or  paid  after  the  day  in 
the  check  specified,  they  are  subject  to  all  intervening  considerations 
which  would  affect  them  between  the  original  parties.    Id, 

14.  AvKBMEHT  that  NoTB  was  IlTDOBSBD   BBfOBB   SUIT    IM    DbGLABATIOB 

thereon  is  not  to  be  considered  in  determining  that  fact,  because  it  is  not 
evidence.    Stevens  v.  BeaU,  108. 

15.  Total  ob  Pabtial  Failube  of  Considebatiok  in  a  note  or  bond  may  be 
given  in  evidence  to  defeat  or  diminish  the  recovery  in  an  action  on  these 
instruments.    Smith  v.  Bu^by^  207. 

16.  COKTBACTT  THAT  IF  PBOMISEX  WILL  PaT  NoTB  OK  WhICH  Hb  ISInDOBSXB 

the  promisor  will  pay  hini  a  specified  sum,  followed  by  payment  of  the 
note  by  the  promisee,  ia  a  valid  contract,  and  will  support  an  action  for 
the  sum  promised.    L*Amareux  v.  Oould,  524. 

17.  Unaccepted  Check  ob  Draft  on  Bank  is  No  A.ssionment  of  Deposft 
therein  to  the  drawer's  credit,  gives  no  lien  thereon,  and  creates  no  lia- 
bility from  the  bank  to  the  holder.    Chapman  v.  WhUe^  464. 

IS.  Where  Attditob  is  Appointed  to  State  Account  between  Drawee  of 
Dbapt  sued  on  and  the  corporation  whose  agent  accepted  it  payable 
*<  when  in  funds,"  after  a  certain  other  draft  was  paid,  his  report  that 
the  corporation  ''were  in  funds"  is  a  statement  of  a  fact  within  the 
province  of  the  auditor  to  make,  and  is  prima  fade  evidence  of  the  fact. 
Oould  V.  Norfolk  Lead  Co.,  50. 

Bee  AoENCY,  5;  Assignment  of  Contbacts,  4-6,  11;  Assumpsit,  2;  Attach. 
MENTS,  10;  Banks  and  Banking,  4-6;  Corporations,  3;  Compbomise{ 
Executors  and  Administrators,  21;  Husband  and  Wife,  4,  5;  In* 
FANCY,  2,  3;  Judgments,  3;  Vendor  and  Vendee,  2;  Witnesses,  1. 

NEW  PROMISK 
See  Infanct. 
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NOLLE  PBOSBQUL 
flee  PiiiADnro  aih>  FvLACfocm,  ISL 

NOMINAL  DAMAGES. 
See  Ciovsir AMTS,  8. 

NON-JOINDER. 
8m  PLBADINO  AMD  PsAonoi,  1. 

NON.NEQOnABLE  NOTES. 
8te  Amohmbwt  or  €k>HTBAon,  4-0;  A88Uiip8it»  2;  Nmotubui  Imnv* 

MSMTS»  1. 

NONSUIT. 
See  Trxspa8B»  3-4. 

NOTES. 
flee  Afiuror,  5;  Absxoniixht  of  Cohtraots*  11;  ATTAOHiaKTB»  10;  Basem 

AKD  BaNKIHO,  6;  COMPROMIU;  Ck>BP0RATI0M8,  3;  BZSCUTOBS  AKD  Ad- 

MiHxsTRATOBSy  21;  HusBAKD  AKD  Wivs,  4,  5;  Imvanot,  2,  3;  JUDO- 
MXim,  3;  NiooTiABUi  Imbtrumbnts;  Vxndob  and  Vutdxi,  2;  Wn- 
vssns,  1. 

NOnCE. 

CoKDinoxf  nr  Dskd,  that  Pubchaseb  Assumes  Patmbnt  ov  Bzistiko 
MoBTOAOS  on  the  land  thereby  conveyed  ia,  if  duly  reoorded,  notice  of 
the  incnmbranoe,  to  any  anbeequent  pnrchaaer,  whether  he  takea  by 
direct  grant  or  by  foredoeure  aale,  or  the  like.    RuaM  v.  Putor,  509. 

See  AoBNOT,  1,  2;  Assionmbmt  of  Cohtbaots,  3;  Attaohmxnts,  4;  Bakks 
AND  BANKnro,  4;  Cobporatioms,  15;  Deeds,  3;  Equitt,  2-10;  Estop- 
PEL»  3;  ExBCunoxs,  9;  Exeoutobs  and  Admikistbators,  10,  18,  21; 
Negotiable  Instbumemts,  5,  8-10;  Pbooess,  2;  Pubuo  luLJirDs,  1,  2, 
4;  Witnesses,  4. 

NUISANCES. 

Damages  Such  as  will  Punish  Defenda:^  and  €k)BftPEL  Him  to  Abate 
NuLSANCE  are  bound  to  be  awarded  to  the  ytlai.itiff  in  a  suit  for  the  con- 
tinuance of  the  nuisance,  after  a  recovery  in  a  former  action,  notwith- 
standing the  erection  complained  of  was  of  great  value  to  the  defendant, 
and  the  injury  to  the  plaintiff  was  insignificant.    McCcy  v.  Donley,  680. 

OFFICES  AND  OFFICERS. 

1.  Whebb  Poweb  has  been  Givbn  to  Appoint  to  Office  and  the  same  has 
been  exercised,  any  subsequent  appointment  to  the  same  office  will  be 
void  unless  the  prior  incumbent  has  been  removed  and  the  office  becomes 
vacant.     Thomas  v.  Burrus,  154. 

S.  Whebb  Appointment  to  Office  is  Void,  the  acts  of  the  appointee  will 
also  be  void,  and  the  sureties  on  his  bond  will  not  be  deemed  liable.    IcL 

H  Pubuo  Officebs  abb  not  Personally  Liable  fob  Consequential  In- 
JUBIES  arining  out  of  acts  done  by  them  under  lawful  authority  and  in 
a  proper  manner,  at  least,  when  acting  without  private  emolument  in  a 
matter  of  public  concern.    American  Print  Wnrks  v.  Lawrence.  420. 
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4  PuBuo  OnriGBE  n  vor  Psbsovallt  BaBPomiBui  for  the  i 

Qna^oidable  dattrticUon  €i  goods  stored  in  bofldingBy  when  soeh  bofld* 
faigs  were  destroyed  by  him,  in  the  Uwful  perfonnance  of  a  poblio  dntj 
fanposed  upon  him  by  *  Talid  and  oonstttotioiud  statate.    Id. 
See  CovTBaoTum,  2;  OoBPoxATioira,  7,  15;  Exsoonom;  Pbogbs. 

OPINIOHS  OF  WTTKESSES. 
See  EviDBNCi;  11. 

ORDERS. 
See  ExiOOTOM  amd  AmmnBTRATOBs,  0, 10,  17,  20;  Pbobaxi  Cwm^  4,  • 

ORPHANS'  COURT. 
See  Pbobatb  Coubts. 

OVERDRAFTS. 
See  Bahks  and  Bahkino»  5. 

PARENT  AND  CHILD. 

Husband  a  vox  Boukd  to  Sitppobt  Child  of  Witb  bt  Fobmbr  ICab* 
BiAOB;  bat  if  he  is  appointed  guardian  of  the  child,  he  has  no  1^^  claim 
Uxr  the  maintenance  of  the  child  for  the  time  previous  to  snch  ^polnt* 
ment.     Bamu  t.  Wctrd^  590. 

See  Deeds,  2;  Exboutobs  and  Administbatobs,  6;  Tbusts  and  TBUsms.  4. 

PAROL  CONTRACT. 
See  Statute  of  Fbauds,  3. 

PAROL  EVIDENCE. 
See  Common  Cabbtbbs,  4;  Corporations,  6;  Exbcutionb,  3;  Neootiabu 

iNflTBUMENTS,  7»  8;  TRUSTS  AND  TRUSTEES,  1,  3. 

PARTIES. 
See  Attachments,  2,  8-10;  Contracts,  1;  Executors  and  ADMimanu* 
TORS,  5;  Judgments,  1,  3,  8;  Married  Women,  23;  Plbadino  anb 
Praoticb,  1,  2. 

PARTITION. 
i.  Partition  is  Right  which  a  tenant  in  common  may  claim  from  his  «► 
tenant  at  any  time.     HigginboUom  v.  Short,  198. 

2.  Where  Equitable  Partition  can  not  be  Made,  owing  to  the  natnn 

of  the  property,  a  court  of  equity  will  grant  relief  by  decreeing  a  sale  of 
the  property  and  dividing  its  proceeds  among  the  co-teuants.    Id, 

3.  Conveyances  between  Tenants  in  Common  must  Contain  Words  of 

Perpetuity  to  pass  a  fee,  as  one  tenant  in  common  can  not  convey  to 
another  in  any  other  way,  or  by  a  conveyance  whose  operation  is  diffsr- 
ent  from  those  used  by  feoffors  between  whom  no  such  relationship  existBi 
and  if  no  words  of  perpetuity  are  used  an  estate  for  life  merely  pisses. 
Beeior  v.  Waugh,  251. 

4.  On  Conyetance  between  Co-tenants  with  Warranty,  the  warranty 

continues  during  the  life  of  the  grantee  only  if  the  deed  contained  no 
word  of  perpetuity;  and  if  the  title  of  the  co-tenants  proYee  to  be  bad. 
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tad  milMeqiiaiit  to  tha  ooBT^yaiioe  the  oo-tenanti  makiiig  it  obtain  titla 
to  the  land,  thia  title  will  not,  by  virtae  of  the  warrantyy  inure  to  the 
benefit  of  the  grantee's  heira.    Id, 

Common  Law  Imflud  No  Warraktt  whkk  Pabtitiok  was  Madb 
between  joint  tenants  and  tenants  in  common.    Id 

Hills  Contaxnino  Iron  Orb  were  Held  in  Common  by  two  persons  and 
the  minor  heirs  of  another  former  owner;  a  right  to  take  ore  therefrom 
for  one  furnace,  existing  in  another  person,  his  heirs  and  assigns.  Thest 
owners  were  at  the  same  time  tenants  in  common  of  certain  forges  and 
furnaces,  to  which  the  ore  hills  were  appurtenant,  from  which  ore  was 
obtained  for  the  manufacture  of  iron  at  the  forges  and  furnaces.  In  1786 
the  two  owners  and  the  guardians  of  the  minor  heirs  of  the  other  entered 
into  a  written  agreement  that  amicable  actions  for  partition  of  said  fur- 
naces, forges,  and  ore  hills  be  entered,  and  appointing  certain  persons  to 
make  the  partition.  The  persons  appointed  to  make  partition  reported 
that  the  agreement  could  not  be  carried  out  without  great  injustice. 
Afterwards,  in  1787,  the  same  parties  entered  into  another  agreement  in 
wnting,  in  which  they  designated  certain  persons  to  make  partition  of 
the  forges  aod  furnaces,  and  other  real  estate  held  by  them  in  common; 
but  providing  that  the  ore  hiUs  "  shall  remain  together  and  uudivided 
as  a  tenancy  in  common,"  one  of  the  parties  to  be  entitled  to  three 
sixth  parts  thereof,  another  to  one  sixth,  and  the  said  minors  to  the  re- 
maining two  sixth  parts  thereof;  and  declaring  that  neither  of  the  par- 
ties, their  agents  or  workmen,  should  interfere  with  or  interrupt  either 
of  the  other  parties  at  any  mine-hole  by  them  opened  and  occupied  for 
the  purpose  of  raising  iron  ore.  The  entry  of  amicable  actions  of  parti- 
tion to  carry  out  the  agreement  was  provided  for,  and  they  were  entered. 
The  persons  appointed  made  report  allotting  the  furnaces  and  forges,  and 
reporting  that  a  certain  tract  of  land  and  said  ore  hills  do  still  remain 
undivided,  to  be  held  by  the  parties  as  tenants  in  common,  according  to 
their  respective  shares  and  the  covenants  and  articles  of  said  agreements. 
The  court,  in  1787,  confirmed  this  report,  and  the  parties  entered  on  the 
purparts  respectively  assigned  to  them,  and  they  and  those  claiming 
under  them  have  since  held  the  same;  the  right  reserved  to  ore  for  one 
furnace  being  also  exercised  at  the  time  of  the  institution  of  this  action. 
An  action  of  partition  to  divide  the  ore  hills  was  brought  in  1851,  and 
the  court  held:  1.  That  the  partition  thus  made  in  1787,  by  the  agree- 
ment of  the  parties  in  interest,  with  the  sanction  of  the  court  having 
jurisdiction,  is  binding  on  the  successors  in  the  title,  not  only  because  of 
the  judgment  of  a  court  in  partition  under  which  they  claim,  but  be- 
cause the  covenants  in  the  agreement  of  1787  were  real  and  ran  with  the 
land,  though  the  words  *'  heirs  and  assigns  *'  were  not  used.  2.  That  the 
agreement  of  1787,  and  the  judicial  proceedings  had  pursuant  to  it,  con- 
stitute an  insuperable  bar  to  this  action.  3.  The  keeping  of  the  mine 
hills  in  common  was  the  consideration  for  submitting  to  the  ]>artition  of 
the  rest  of  the  estate,  and  the  partition  of  the  mine  hills  in  this  action 
would  destroy  the  foundation  on  which  the  former  partition  rests,  and 
this  can  not  be  permitted  without  a  redivision  of  the  whole  of  the  estate. 
4.  While  the  laws  of  Pennsylvania  now  provide  for  the  partition  of  any 
mineral  lands  held  in  common,  whatever  the  peculiarities  of  their  struo- 
tore.  neither  the  letter  nor  the  policy  of  those  laws  demacJi  the  partition 
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of  SB  6steto  in  <rfrooiiiitmoos  nKdiM  lilHid  tiMM  hflbcf  qnu 
8m  KiBiMBWTa,  1;  Hhibahb  avd  Wm,  0;  MimmfiD  Woicpr,  1»  2|  Wiu%  4 

PARTNERSHIP. 

L  Whbei  Qnnnov  betobx  Jitbt  m  wHsrHxa  B.  n  Liablb  am  Pabokb 
oo  a  note  signed  by  B.  ft  Ca,  evidence  that  A.'s  credit  was  bad  nntU  he 
eommenoed  Imsineei  under  the  firm  name  ol  A.  ft  Co.  ii  entirely  inel- 
erant.    JhtUon  t.  Woodman,  46. 

t.  BrmnroK  APMTminr.i  Only  ok  ABsuiimov  or  Exsbtbigb  or  Oopakt- 
iriBSHir  iB  clearly  incompetent  when  ofibred  for  the  pnipoee  of  pnnrinf 
the  existence  of  the  partnerBhip.    Id. 

H  Attobhxy's  Entry  or  ms  Oxnxbal  Asteamavcm  roR  DinviuBT,  in  an 
action  against  a  partnership,  is  to  be  constmed  as  an  appearance  for  the 
partners  as  partners,  and  not  as  an  appearance  for  the  partners  individa- 
ally,  severally,  and  personally,  so  as  to  make  a  Judgment  against  the 
partnership  in  that  action  binding  on  an  individual  partner  in  another 
jurisdiction,  by  whom  the  appearance  was  not  authorised.  Pkefy§  ▼. 
Brtwetf  56. 

4.  br  Sun  aoainst  PABnnnursHiP,  Pabtvxr  vot  Sxrvsd  with  process,  and 
not  within  the  jurisdiction  of  the  court,  is  not  bound  by  the  judgment^ 
even  though  the  statute  of  the  state  where  it  is  rendered  provides  that 
service  upon  the  partner  within  the  state  shall  be  sufSdent.  The  stat- 
ute of  a  state  can  not  give  its  courts  jurisdiction  over  persons  not  within 
its  limits  nor  subject  to  its  laws.    Id* 

6.  Pabtnkr  hab  No  Impuxd  Powkrto  Bntxr  Appxaranoi  in  a  suit,  except 

for  the  partnership.  Id. 
C  Partner  has  No  Authority  to  CoNrxss  Judomxnt  roR  ms  Ck>PARTirxB, 
either  before  or  after  dissolution;  and  where  judgment  is  so  confessed 
after  dissolution  by  one  partner,  it  will  be  set  aside  as  against  the  co- 
partner, andan  execution  against  him  will  be  quashed.  Morgam  v.  iKcA- 
onfMm,  235. 

7.  Bona  Fids  Sale  or  All  Partnkrbhip  EmDcrs  Made  by  One  Pajbtnxb 

to  another,  at  the  dissolution  of  the  partnership,  is  valid,  and  the  prop- 
erty so  sold  becomes  the  separate  estate  of  the  purchaser,  altioough  the 
firm  and  both  partners  are  at  the  time  insolvent.    Hoyoe  v.  Xotorencf ,  68. 

ft.  Separate  Estate  or  Partners  must  be  First  Distributed  to  Sbparatb 
Creoitobs,  under  the  Massachusetts  statute,  although  there  may  be  no 
solvent  partner  and  no  joint  estate  to  which  the  joint  creditors  can  resort. 
Id. 

ft.  SuRVTViNO  Partner  is  not  £ntitlei>  to  Compensation  for  Wdcdixo 
UP  the  partnership  business.     BtaUy  v.  Wray,  677. 

10.  SuRVTViNO  Partner  can  not  Set  off  Private  Drbt  Dub  Him  by  De- 
ceased Ck)PARTNER  agaiust  his  share  of  assets  collected  since  the  disso- 
lution of  the  copartnership;  the  effect  of  such  set-off  would  be  to  give  a 
preference  among  creditors  of  equal  degree,  which  is  in  opposition  to  the 
South  Carolina  act  of  1789.    MoffaU  v.  Thonuon,  737. 

11.  Partner's  Share  or  Partnership  Stock  and  Ettects  is  Assets,  and 
Goes  to  his  Representatives,  subject  to  the  partnership  debts,  upon 
his  decease;  but  the  surviving  partner  is  authorised  to  take  and  hold  at 
survivor  for  the  purpoee  ol  admimstration,  until  the  edtoMa  are  reduced 
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to  money  and  the  debts  are  paid;  after  which  he  is  boond  to  pay  over  te 

the  legal  representatives  of  the  deceased  the  latter's  Jnst  share  ol  the 

partnership  fands.    Id. 
12.  Pabtneb's  Lixir  is  LnoriD  to  Adva^cbs  fob  Pabtnbbsrip  Pubpobb% 

and  does  not  exist  for  a  private  debt  due  by  a  copartner.    Id. 
See  Evidbkob,  2,  8;  Exbcuttoks,  7;  Insubancb— Lub,  1;  JuDOMBMn,  S| 
Plbadino  and  Pbactiob,  It  2. 

PART  PERFOBMANOE. 
See  Statutb  of  Fbauds,  3. 

PATENTS. 

See  EviDBMOiy  6;  Ihvbntbons;  Mabbibd  Woyaax^  5;  PuBUO  Lax98»  S-6; 

Statutb  of  LucrcATioira,  S. 

PAYMENT. 
See  ATTAGHMBNTSy  6,  7;  Cobfobationb,  3,  4,  12;  CkyvBBAim,  lit  Ezbou* 
noBS,  18s  EzBcroTOBs  and  ADiaviBTBATOBfl^  22;  23;  MoBiiaAOBi»  4; 

NbQOTIABLB  lB8SBinfBNT8»  12. 

PENALTIES. 
See  Bonds. 

PERFORMANCE. 
See  AflgiOBMBHT  of  Contkacts,  1;  Bo2n>8;  CoNTEicra,  4^  6. 

PERPETUITY. 
See  Partition,  3. 

PETITION. 

See  EZBCUTOBS  and  AdMINI8TRAT0B8»  10. 

PLEADING  AND  PRACTICE. 

L  Plea  in  Abatbmbnt  is  Pboper  Modb  to  Tabb  Advantagb  of  Non- 
joinder of  Partner,  but  is  too  late  after  the  geDeral  isstie  pleaded,  ia 
trespass  by  one  of  two  partners  against  a  sheriff  for  a  seizure  and  sale  of 
goods  under  an  execution  against  the  other  partner  alone,  the  declara- 
tion alleging  that  the  goods  were  the  goods  of  the  plaintiff.  Deal  v. 
Bogue,  702. 

SL  Plaintiff  in  ExxcnnoN  may  be  Joined  with  Sheriff  and  his  Deptttt, 
in  an  action  of  trespass  for  seizing  and  selling  partnership  property  (m 
execution  against  one  of  two  partners,  where  such  plaintiff  was  present 
at  the  sale  and  purchased  a  portion  of  the  property.  •  Id, 

8L  Comflaint  Which  Alleges  that  Defendant  is  Indebted  to  Plaintiff 
in  a  specified  sum,  for  goods  sold  and  delivered  by  plaintiff  to  defendant 
at  his  request,  at,  etc.,  and  that  there  is  now  due  to  pluntiff  from  de- 
fendant a  sum  specified,  for  which  he  demands  judgment,  is  sufiident 
under  the  New  York  code  of  procedure.    Alien  v.  Patlerson^  542. 

i.  It  was  Nbobssart  to  Makb  Profert  of  a  writing  declared  upon  at  com- 
mon law;  to  set  out  its  date  and  the  parties  to  it.  Its  loss  or  destmctioa 
necessarily  destroyed  any  claim  under  it,  but  at  present  an  excnse  for  its 
non-production  may  be  made.    French  v.  ManUnt  294. 
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ft.  DiOLABATioxf,  SvwwmmcT  OF.— In  dedftring  upon  aa 

plaintiff  may  either  allege  n  certain  deed  from  one  party  to  aootfaer,  or 
generally  that  a  deed  aappoaed  to  have  been  lost  had  been  made,  witiioni 
naming  the  parties  or  date.  Where  twenty  years'  nser  is  relied  npoo  to 
prove  said  last-mentioned  deed»  snch  declaration  is  snffieiflnt.  Eithes 
form  is  good  upon  demurrer.     Id, 

8.  Defendant  Sued  bt  Wrong  Chkistian  Namx  mnst  plead  the  misnomer 
in  abatement,  or  it  is  waived.     IVuU  t.  Howland,  82. 

7.  Defense  not  Set  xrr  m  Answer  is  of  No,  Avail.    Field  t.  Mofor^ 

435. 

8.  Default  Admits  Cause  of  Action  and  Material  and  Travebsaxui 

Averments,  bat  not  the  amount  of  damages.     WiUton  v.  WtUaon^  320. 

9.  Whenever  Intention  is  Necesrart  or  Material  It  is  Issuable  liktf 

any  other  fact.    Frtndi  v.  Afamtin,  294. 

10.  Mere  Clerical  Mistake  of  a  single  figore  the  court  will  permit  to  be 
corrected  inttanier  upon  suggestion,  unless  the  opposite  party  has  b^n 
misled  by  it.     HoweU  v.  Aahmort^  371. 

11.  Court  mat  Compel  Monet  Raised  upon  m  Ow5  Process  to  bi 
Brought  into  Court  to  direct  its  disposition,  but  can  exercise  no  such 
power  over  the  procees  of  another  court.     Woodrt^fy.  Chapin,  416. 

12.  Wherb  Action  Founded  upon  Tort,  such  as  assault  and  battery,  false  im- 

prisonment, trover,  and  the  like,  is  brought  against  several  defendants, 
and  a  verdict  is  awarded  for  the  plaintiff,  the  latter  may,  after  verdict, 
enter  a  noUe  prosequi  as  to  some  of  them,  and  take  his  judgment  againsi 
the  rest.     IJardy  v.  TJumtas,  152. 

13.  In  Absence  of  Prater  for  Specific  Instruction,  the  ailenoe  of  the 
judge  ii  no  error.    HdUday  v.  Rheem^  628. 

14.  It  is  No  Error  to  Refuse  Instruction  Asking  Court  to  Commebv 
upon  Facts  in  proof,  or  to  direct  the  minds  of  the  jury  to  such  faoti^ 
States,  Homes^  2m. 

16.  Party  can  not  Complain  because  Court  did  not  Give  iNaRrRucnon 
NOT  Asked,  where,  if  he  had  sought  and  obtained  them,  they  must  be 
unfavorable  to  him.    Deal  v.  Bogue,  702. 

10.  If  THERE  IS  No  Evidence  Offered  upon  Point  Arising  on  Trial  of  a 
cause  which  it  is  important  to  either  party  to  sustain,  it  is  not  only  bo 
error  in  the  judge  to  inform  the  jury  that  there  is  no  evidence  upon  the 
point,  but  it  is  his  duty  to  do  so.    ScUterwfiile  v.  Hicka,  577. 

17.  Appeals  must  Generally  Depend  on  Questions  Submitted  to  Coubt 
Below,  and  no  new  ground  con  be  taken  in  the  appellate  court;  but  this 
is  a  rule  for  the  parties  and  counsel,  and  the  appellate  court  may,  in  or- 
der to  do  justice,  assume  any  new  ground  having  an  important  bearing 
on  the  merits,  if  full  opportunity  for  explanation  and  argument  is  given. 
ElUoU  V.  RhdLt,  750. 

See  Assignment  of  Contracts,  5>7>  11;  Assumpsit;  Attachments,  2,  ft, 
6,  8, 14;  Auctions;  Banks  and  Banking,  1,  6;  Common  Carriers,  11; 
CoNiRACTs,  4;  Corporations,  3;  Covenants,  11;  Criminal  Law,  3; 
Deceit;  Easements,  11,  12;  Ejectment;  Equity;  Evidence,  1;  Exe- 
cutions, 14,  16;  Executors  and  Administrators,  5,  7-9;  Fraud, 
1,  2;  Fraudulent  Conveyances,  4;  Husrand  and  Wife,  7;  Infancy, 
1,  7;  Injunctions;  Inventions,  6;  Judgments;  Jury  and  Jubobsi 
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hOEL,  2;  NiOLioiHGi,  1;  Nbootiablx  iNSTRimxifTS,  lly  14;  RAZif 
Biui»a»  2,  4;  RionvKBs,  1;  Trespass,  2-4;  Tbustb  and  TBUsms.  1| 

WlTN188ES,3,  4. 

PLEAS. 
See  Plbadiko  and  Practicb,  1;  TB^srASS,  2. 

POLICIES. 
See  Imsubaxos. 

POSSESSION. 

BuflZK  AKD  Poflsnsioir  do  not  Mean  Sams  Thing;  leitiii  is  the  poeees 
aion  of  a  freehold  estate,  created  at  common  law  by  livery  of  seisin.  Fer^ 
guBon  T.  WUbcU,  744. 

See  Advebss  Possession;  Cobforations,  3;  Criminal  Law,  5;  Easements, 
16;  Estoppel,  2;  Etibencb,  6;  Executions,  17;  Executors  and  Ad- 
ministrators, 3;  Factors,  2;  Fraudulent  Conveyances,  3;  Husband 
AND  Wife,  2;  Landlord  and  Tenant,  7;  Married  Women,  5;  Neoo- 
tiabui  iNsfRUMXNTs,  3;  Public  Lands,  2;  Railroads,  6;  Statutb  o9 
Frauds,  3;  Statutb  of  Limitations,  3;  Vendor  and  Vendxb,  1,  2. 

POWERS, 
See  Corporations,  1,  2,  7,  9. 

POWER  OF  ATTORNEY. 
See  Corporations,  7. 

PRACTICE. 
See  Pleading  and  Pracths. 

PRE-EMPTION. 
See  Married  Women,  4,  A. 

PREFERENCES. 
See  Absiobxxht  for  Benefit  of  Creditors,  1;  PABTinaBBir»  10. 

PRESCRIPTION. 
See  AsTZBSB  Possession;  Easements,  5;  Watebooubses,  S. 

PRESENTMENT. 
See  Neootlabls  Instruments,  11. 

PRESUMPTIONS. 
Bee  Adtbbsb  Possession,  2;  Attachments,  16;   Boukdabies;  Oommob 
Carbiebs,  5;  Cobporations,  3;  Exectttions,  6^  17;  Tbubxb  and  T^s* 
tbbs,  5;  Watebooubses,  12;  Wills,  2,  3. 

PRETERMITTED  CHILD. 
See  Wills,  6. 

PRINCIPAL  AND  AGENT. 

See  AoENOT, 
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PRiVUfiB. 
8m  M4mmTiT>  Womr,  SH 

PBOBATB. 
8m  ISKmomcm^AMDABfMXKaajaon,  7;  Maott»i>-Wombii,  S2rWiLXj»  1*  % 

PBOBATE  OOUBTS. 

1.  DMniovB  OF  Pbobati  JuDOiy  Rboulablt  Made,  of  Matrss  wrkib 

HI8  JuRisDionoir,  are  oondmive,  uplaw  ma  appMl  is  intecpoted.    Met- 

riU  Y.  HarrU,  359. 
S,  Pbocudocos  of  Pxobatb  Coubt  must  bb  Rboulax,  Am  upov  Misxbh 

wiTHiiimJnBi8DiOTiON,orthejwiUiioibeooiicliiiiY«.    /d. 
t.  Wmor  Statutx  Qitbs  JuBiSDionoK  of  Ant  Subjbct  to  Obpbavs'  GouKr, 

It  impliedly  prohibite  tho  other  oooiti  from  taking  oogninnoe  of  it.    And 

therefore  the  jnriediotion  which  the  aet  of  1833  hee  given  to  the  orpheoi' 

oonrtover  therabjeotof  idvaDoementeieeKdnitTe.    HcOidagy,  Ward^ 

671. 
4»  Sale  bt  Order  of  Orthavb^  Court  is  Judicial  Salb.    The  dootrine  of 

eamtU  tmpicr  M^fffhrn  to  such  sales.    SaebeU  v.  Twmimg,  500. 
6*  Dbcreb  of  Orphaitb'  Coubt»  approying  a  sale  of  property  made  by  its 

order,  will  not  be  inquired  into  oollatendly.    Id, 
See  EzBOUTORS  and  ADimnszRATORa,  9,  10^  17,  20;  Marrtbd  Wombb* 

21-23;  WiUA 

PROCESS. 
L  MAzm  THAT  "Etxrt  Man's  Housb  is  his  Cabtlb"  applies  to anests  in 
civil  bot  not  in  criminal  actions.    Bamard  v.  BariUU^  123. 

2.  OFncBR  WITH  CRncniAL  Proobbs  mat  Brbak  A2n>  Sbtbr  Dbfbbdabt^ 

Housb  and  search  for  him*  to  make  an  arrest^  thongh  the  defendant  is 
not  there,  if  snoh  officer  acts  bona  Jide  under  a  belief  that  the  party  is 
there,  and  after  due  notice,  and  does  no  unnecessary  damage.  Id, 
t.  Wbit  Rbgular  oh  its  Fagb  Emanatino  from  Court  ofSufbriorJubis- 
DionoN  is  a  justificatioii  to  the  officer  acting  under  It.  Colemtm  t.  ife- 
ilMiAiy,  220. 

See  Judombhts,  5^  0;  PARTKBBSHir,  4» 

PRpFERT. 
See  Plbaddio  A2n>  Praotioi^  4» 

PROMISSORY  NOTES. 
8eo  AoBBOT,  5;  AssiOMMBifT  OF  Contracts,  U;  ATTACHMBNia»  10;  Bano 
AND  Bankino,  0;  Compromub;  Exboutors  and  Administrators,  21; 
Husband  and  Wifb,  4,  5;  Infanct,  2,  8;  Judombnts,  8;  Nbootiabu 
LranujMBNTs;  Vendor  and  Vendee,  2;  Witnbsus,  1* 

PROTEST. 
SeeEviDENOB^  8. 

PUBUO  LANDS. 
!•  PuttOHABBR  OF  PuBUO  Lands  OF  UNITED  Statbs  who  hss  compUsd  with 
the  necessary  preliminaries  of  purchase  is,  upon  payment  d  the  j 
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jr,  TMtad  with  title  to  tho  land,  waken  it  is  established  by  proof 
that  the  cUunant  who  disputes  sooh  title  was  a  bonajide  pnichaser  with- 
out prior  notice  of  pnrohase  by  the  party  in  whom  the  title  is  vested. 
Nelmm  y.  8ima^  144. 

8.  Whbbb  Puob  Vxndxx  is  in  PoflBisBiON  OF  Tbact  of  Pubuo  Lakm,  and 
informs  a  party  aboat  to  porchase  the  same  that  he  is  the  owner,  snoh 
Information  will  be  oonstmed  to  be  proper  notios  to  the  intending  pnr- 
ohaser  of  the  rights  of  snoh  possessor.    Id, 

IL  Omb  Obtainino  Patbmt  to  Land  bt  Fbaud  towaids  another,  or  who 
affeots  himself  with  a  trost,  holds  the  title  thns  acquired  for  the  benefit 
of  those  who  have  been  injured  by  his  conduct.  Orove^  Heir$  y.  /Vi(- 
some,  247. 

4»  PuBOHASEB  OF  Lavd  unbeb  Patbnt  18  BouND  TO  Takb  NonoB  of  the 
chain  of  conYeyanoes  which  authorizes  the  commonwealth  to  grant  her 
remaining  title  to  the  patentee.    Oingrieh  y.  FoUi^  631. 

(k  BviDBNOB  OF  AoBNCT. — Evidence  that  a  person  is  in  poor  circumstances,  a 
olerk  in  the  land  office,  and  that  he  is  mdited  with  thiiiy-two  thousand 
dollars  upon  the  books  of  that  office  in  the  same  manner  as  he  Is  with 
the  purchase  price  of  defendant's  land,  is  admissible  as  tending  to 
prove  that  he  paid  ssid  purchase  price  as  agent  for  defendant.  Sirimp' 
/er  Y.  Roberti,  606. 

See  Mabbibd  Wombn,  4,  5;  Statutb  of  Ldoxatioms,  8;  Tbusxb  and 

Tbustbbs,  8. 

PUBLIC  OFFICEBa 
See  OmoBs  and  Offiobbs,  8, 4» 

PUBLIC  WAYS. 
See  HiOHWATS. 

PUNITIVE  DAMAGES. 

See  NmsANCB. 

QUANTUM  MERUIT. 
See  Contracts,  3-5. 

QUESTIONS  OP  LAW  AND  PACT. 
Sea  Bavxb  ahd  Bakkino,  1;  Fraitd,  t;  Nbouobnoi^  I|  Nbootiabiji  Ib« 

8IBUMBNT8,  11;  RaILBOADS,  4. 

QUIA  EMPTORES. 
See  Dbbds,  10,  11. 

QUIET  ENJOYMENT. 
See  C0VBNANT8,  6,  6. 

RAILROADa 
L  Railboiad  Cumpabt  mat  Rbmoyb  Obkahbntai.  ob  Otbbb  'I'BBBs  withhi 
the  limits  of  the  land  taken  under  their  charter  for  a  roadway  to  fit  their 
track  for  safe  and  convenient  use,  either  when  originally  oonstmotiQg 
the  road  or  afterwards.    Bramard  v.  Ciajipt  74» 
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SL   BaILBOAD  COMrAHT  ABB  JUDOBS  OF  NsCBBBnT  OF  ClTRIirO  TbBBB  i 

their  right  of  way,  and  may  aothoriae  it  to  be  done  by  any  offieer  or  agenti 
and  the  burden  of  proof  to  justify  It  does  not  rest  npon  them.    !d, 

IL  LbSBBB  of  RaILBOAD  18  LlABLB  FOB  In JUBT  BT  NbOLBCT  TO  KbBP  ABB 

RiKG  Bbll  npoQ  a  looomotiTe,  ae  required  by  the  MiMniliiiwtte  etatate, 
whereby  a  ooUisian  with  a  Tehicle  cro«ing  the  track  la  caneed.  Li^field 
T.OldCoUMpJLB.  Co.,  124. 

4.  BAILBOADCOMPAinrNBOLBOnirGRBAaOHABLBPBBCAUTIOKSBBBmBSBlBO- 

nro  Bbll,  ae  required  by  statate,  to  avoid  ooUisioci  with  a  Tehide  at  a 
turnpike  crooeing,  li  liable  for  an  injury  arieing  from  each  negleet,  and 
it  11  for  the  jury  to  judge  ae  to  whether  or  not  audi  additional  preoan- 
tiont  have  been  neglected.    Id. 

0w  Railboad  CoKFAinr  is  not  Ll4BLB  to  Owkbb  of  Cattlb  who  miSBri 
them  to  go  upon  the  track  where  they  are  killed,  unlam  the  damage  done 
li  gratuitous.    BaUroad  Co.  ▼.  Skhmer,  054. 

0.  Railboad  Cokfaitt  is  Pubohasbb,  nr  Gonsidbbatiox  of  Pubuo  Aooom- 
MODATION  and  ooDrenienoe,  of  the  ezclusiTe  poeeesrion  of  the  ground 
paid  for  by  it,  and  of  a  license  to  use  the  greatest  attainable  rate  of  speed, 
with  which  neither  the  person  nor  the  property  of  another  may  interfere. 
Id. 

7.  Rin^BOAn  Comfabt  n  kot  Bouitd  to  Fbkgb  its  Road,  in  Pennsylvania. 

Id. 

8.  WhbthbbOwkbb  OF  AkimalKillbd  OK  Railboad  Kjtbw  OF  rbDanobb 

or  not,  Is  not  a  material  Inquiry  in  an  action  agdnat  the  oompany  for  Its 
kMs.    Id. 

RAPE. 
See  CBmncAL  Law,  9. 

RATIFICATION. 
See  Infaxot. 

RECEIPTS. 
See  Aooobd  and  SATisFAonoN;  ExBOunoira,  18;  Mabbtbd  Womv,  L 

RECEIVERS. 
L  PUBOBASB  OF  Lavd  AT  Rbobiteb's  Salb  is  not  rendered  void  by  the  laoti 
that  the  purchaser  was  an  attorney  proeecnting  the  suit  in  which  the 
receiver  was  appointed,  and  that  the  sale  was  for  an  inadequate  price, 
.   influenced  by  erroneous  (not  fraudulent)  representations  by  such  attorney; 
objections  of  this  kind  must  be  nused  by  motion  to  set  aside  the  sale. 
Chautauque  Co.  Bank  v.  IVhite,  442. 
Sl  Pabtigulab  Descbiftiob  of  liAKD  ur  AanGNMBMT  to  Rbcbiykb  pursuant 
to  an  order  of  court  in  a  creditor's  suit  to  set  sside  a  fraudulent  convey- 
anoe  Is  unnecessary,  but  a  description  in  general  terms  of  all  the  debtor^ 
personal  and  real  property  is  sufficient.    Id. 

8ee  Fbaudulbnt  CoNVBTANCBa,  7;  JuDomrnxnt  ^ 

RECITALS. 
See  BviDBNCB,  Ow 
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BBOOROS. 
8m  DnM,  MH  fkAOMnsR  CoinrsrAHOH»  6f  JMmmAMvm    Fm,  4» 

NOTIQB* 

RBQISTKB^ 
8m  WiLU»  i-i. 

RELATION. 
Doononi  of  Bmultuhs  has  Nkvib  bbbv  BxnorDiD  lyj  ooorti  fortlMr 
than  to  bold  that  a  l^gal  title  when  aoqiured  ahall  relate  back  to  the 
period  when  the  right  aocmed  to  the  property,  ao  aa  to  defeat  aabee- 
qnent  olaimaiite  or  inoambranoera  holding  adTenalgr  to  the  right.  Ltuh 
fiftrfaJT.  Cbrgiiette,  20a 

RELEASE. 

1.  CoVUDWtLATlOtl  OF  RlTilACT  UHIOEB  SXAL  OAV  HOT  U  DiVIlD  AT  LaW. 

Bame§  ▼.  Watrd,  B9(k 
f.  Equity  will  Look  uto  Goiran>KBATioir  of  RiTjIACT  wdbb  8sal»  and  if 
It  waa  obtained  bj  frand  or  impodtion,  or  by  taking  nndne  advantage  of 
the  dtaatUm  of  the  party  ezecnting  it,  will  either  aet  it  aalde  altogetlMf 
or  reatrain  the  party  iK^ding  it  from  making  nae  of  it  at  law.    Id. 
See  QuASDiAH  Ajn>  Wasd,  8;  Ivjuiionovi^  2. 

REMATNDEBS. 
See  BsMOTOBB  A2n>  ADiiivnxBAX0ia»  %  IL 

See  CovmAHTi»  IL 

BENEWAU 
Sea  Lawlobd  anb  Temakt,  6,  %, 

BENT. 
Sea  DnM|  18;  Laioilobd  ahb^  TajUMtf  (Ml 

REPAIRS. 
Sea  Laxdlobd  Ain>  Terabt,  8;  LusireB,  SL 

BEPRBSENTATIVBS. 
Sea  BzBOOTOBs  Ain>  ADMnrnrRAToUL 

REPUTATION. 
Sea  BsMOTOBB  axd  Adm  nronuTOBav  8. 

REQUISITION. 
See  FiroiTnm  fbom  Jusnoi,  4. 

RESCISSION  OF  OONTRACTa 
Sea  AuonoHs;  Vutdob  ahi>  Vutdk^  L 

RESERVATIONS. 
See  CoMMOira,  8; 
JM.  Bm.  Tot-  LTn— M 
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BUUIDUK. 
See  WiLiJi«  IS. 

RESTRAINT  OF  ALIENATION. 
See  Dbm,  0-18;  JjomuoKD  and  Teramt.  9»  lOL . 

RESULTma  TRUSTS. 
See  OoBPOBATiom.  12;  Scatots  ot  LofiTATioin»  8;  Tmhb  avd  Ttam 

REVERSAL. 
See  ATTAOHMMiiTa,  6;  Judoiodits,  7* 

REVERSIONS. 
See  DiED8»  9»  12,  13;  Mab»t»i>  WoMOt  7. 

RIGHT  OF  ENTRY. 
See  Deeds,  13. 

RIGHT  TO  CONVEY. 
See  CoTXNAiiT8»  6,  6w 

RIPARIAN  PROPRIETORa 
See  Watbrooubsis. 

RIVERS. 
See  Watebooubobl 

SALES. 

L  Pabtt  to  Whom  Cbbdxt  n  Obioinallt  Givsir  by  the  veDdor  is  liable  to 
the  payment  to  him  of  the  amoant  credited.     WaUaee  r,  Warthamf  197. 

2.  Coktraot  b^  Which  Mbrohaitt  Agrebs  to  Dbutbb  to  Millbb 
Wbbat  to  bb  Gboukd,  and  the  miller  agrees  to  retam  a  ipedfied  pro- 
portion of  floor  for  soch  wheat,  ia  a  bailment,  not  a  lale,  and  the  wheats 
and  abo  the  floor  when  groond,  are  the  property  of  the  merchant.  Fo^" 
ter  Y.  PtUibone,  530. 

8.  Wbbbb  Goods  abb  Sold  on  Inspbotiom,  thsbb  is  No  Standabd  but 
Idbntitt,  and  no  warranty  implied  other  than  that  the  identical  gooda 
■old,  and  no  others,  shall  be  deliyered.  The  name  given  to  them  in  the 
bill  of  parcels  is  then  immaterial,  for  faith  was  placed,  not  in  the  name, 
bot  in  the  qnality  and  kind  discovered  on  the  inspection;  bot  if  there 
be  fraodolent  concealment  or  misrepresentation,  the  case  is  differe&ii 
Carmm  ▼.  BaiOie,  659. 

Bee  Auctions;  Estoppbl,  3, 4;  Evidence,  3, 11-13;  Exbcutobs  and  Adhdt- 
istbatobs;  Factobs;  Fbaudulbnt  Conybtancbs;  Pabtitiok,  2;  Plead- 
ing AND  Pkaoticb,  3;  Pbobatb  Coctbts,  4,  5;  RaoBiyEBS,  1;  Sxatuts 
OF  PBAfTDS,  2,  3;  Tbbspass,  1;  Vbndob  and  Vbndee. 

SATISFACTION. 
See  AcooBD  aitd  SATiSTAcnoN;  ExBODTn>jra»  18,  ISL 
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8CIBE  FACIAS. 
See  JuBOMKins,  5. 

SBALS. 
SmOvabdiak  and  Wakd,  8;  Rif^KAWt. 

SEISIN. 
Hm  OovsHAiiTB.  5,  6;  EAssMxifffs.  16t  FMsnncnr. 

SERVICE. 
See  JuDOMSNTS,  6,  8. 

SERVrrUDES. 
See  Easkmsnti. 

SET-OFF. 
See  Pabtnkbship»  10. 

SETTLEMENT. 
Bee  OovBHAim,  11;  Etidxnob,  6;  Fbaitdulbnt  Coxtvitaxob,  1|  MiBrnm 

WOMKN,  14. 

SHERIFFS. 
See  Brnnnroii  8;  Bxboutioks;  PLXADnro  and  FkaoxioBp  1,  Z 

SHERIFF'S  DEED. 
See  EpiounoNS,  2,  8. 

SHERIFFS  SALE. 

See  BnoPFBLi  8;  Etidbnos,  3;  Executions;  Landlord  and  Tocant,  7| 

Mabktkd  Women.  6;  Trespass,  8. 

SfflPPmO. 
See  Common  Cabbiebs;  Evidbngb»  1,  Z 

SHORE. 
See  Rabimewts,  3;  Watbeooubsbs. 

SLAVES. 
Bee  Btidbhob,  11-13;  Husband  and  Wife,  2;  Mabbied  Women,  (^  7t 

Wills,  16.  17. 

SOVEREIGNTY. 
'  See  FuoiriYES  vbom  Justice;  Watebooubsbs,  Ifi. 

SPECIAL  DAMAGES. 
See  Libel. 

SPECIFIC  PERFORMANCEL 
If mbbb  Dbobbb  fOB  Spboifio  Execution  of  Contbaot  fob  Salb  of  Labbs 
ii  Miight,  the  oontrmct  must  be  proved.    JRankin  t.  Simpmrn^  668w 

STAKEHOLDERa 
See  Gaming,  2. 
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STATUTE  OF  FRAUDS. 

1.  FftAVM  AKD  Tsum    ABM    90T  WiTHIir    StaTUTB   OF   FftAUM»      OwWdi 

HHr$  Y.  iWiome,  247. 

2.  Whieb  Liabiutt  of  Pcbsoh  fob  whose  Usb  Goods  FuBinsHBD  Eznn, 

any  promiae  by  a  third  pencm  to  pay  for  tho  tamo  must  be  in  writingi 
but  where  thia  liability  does  not  exist,  the  promiae  to  pay  need  not  be 
in  writing.  Waltaee  w.  Wortham^  197. 
X  P088K88IOX  C0N8IDKRBD  AS  EviDKNCX  OF  Pabol  Comtbact  for  the  sale  of 
land,  and  aa  part  performance  to  take  it  oat  of  the  statnte  of  fraoda,  must 
not  only  be  delivered  and  taken,  bat  maat  be  maintained,  in  parsoanee 
of  each  contract.  And  if  a  parchaaer  by  parol  takes  poeeenion  ander  hii 
contract,  and  afterwards  attorns  to  the  vendor  aa  landlord,  or  fixes  npon 
himtelf  any  other  character  than  that  with  which  he  entered,  he  lets  go 
his  equities,  and  his  posMsnon  is  referxed  tohisnew  agreement.  Jttmkm 
▼.  SimpBOHf  668. 

STATUTE  OF  LIMITATIONS. 

1.  CouBTs  OF  Eqititt  DisoouscTBirAXOB  Stalb  Dbkavds.    StrimpJUr  y. 

M>'n$,  606. 

2.  Courts  of  Equitt,  though  not  Bound  lir  Statutb  of  LnuTATions,  dose 

their  doors  against  stale  demands  ss  sternly  as  the  ooarts  of  law.  /<£. 
9.  Wbbbb  Wabbakt  is  Issued  to  Okb  Pbbson,  and  Pubchasb  Mokbt  p 
Paid  bt  Anotheb,  and  the  patent  is  afterwards  taken  oat  by  the 
nominal  warrantee,  the  right  of  bim  who  paid  the  purchase  money  it 
gone,  unless  he  takes  possession  of  the  land,  or  bringi  ejectment  to  re- 
ooYer  it  within  twenty-one  years  from  the  date  of  the  warrant,  and  after 
that  lapee  of  time  he  can  not  recover,  no  matter  how  clearly  he  may  be 
able  to  proYO  that  the  legal  owner  was  in  the  beginning  a  trostee  for 
kirn.    Id. 

See  ADfBBSB  Possbbsion;  Infancy,  8;  Watbkooubsbs,  6. 

STATUTE  OF  USES. 
See  Tbusts  and  Trubtbbs,  6. 

STATUTES. 
1.  O0N8IDKBATION8  OF  PouoT  IN  GoNSTBUonoN  OF  STATUTES  sTo  entitled  to 
weight  only  in  oases  of  doubtful  interpretation,  and  where  the  intenttoo 
of  the  legislature  appears  to  be  opposed  to  the  literal  import  of  the 
language  of  the  act.    Coulter  y.  Hobertaon,  168. 

S.  CONSTBUOnON  OF  STATUTES  OF  StATB  BT  ITS  CoUBTS  SHOULD  BB  ADOPTED 

by  the  courts  of  other  states.    Per  Carpenter,  J.   American  Print  Wwrtt 

Y.  Lawrence^  420. 
9.  DiFFEBEM  Sections  of  Same  Act  must,  if  Possible,  be  so  Constbued 

as  to  be  consistent  with  each  other.    Merrill  v.  HarriM,  359. 
See  CoBPOKATiONs,  11;  Deeds,  4,  5, 10-12;  Doweb,  1, 2;  Equitt,  11;  Exbou- 

tions,  0;  ExECUTOBs  AND  Administbatobs,  9,  18;  Judgments,  1;  Mab- 

bibd  Women,  10-12;  Keootiablb  Instbumbntb,  10;  Pasxnebshif,  4| 

Pbobate  Coubtb;  Sundays. 

STEP-CHILDREN. 
See  Pabent  and  Child. 
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STOCK  AND  8TOCKHOLDBB8. 
See  CoKPOBATiONS,  7»  10-12. 

STRAKDINQ. 
See  WATXBOOirBSis,  Iff, 

STRBETS. 
See  OoBrosATiONB^  13, 14;  Higbwatb. 

8UKDAT& 
OoMTEAar  Madb  ov  Sunday  is  Void,  when  a  itotate  forUdi  it  to  be  mAde 
eo  that  cUy,  though  it  be  otherwiwlAwfaL    Woodmtmr^  ff^iUard.  910. 
See  Bailmbkts,  2. 

SUBETTSHIP. 
See  Attagbmbhts,  10;  Ezbcutobs  axd  ADMnnsTRAXOBSy  12;  Omcii  axd 

OfnCKBS;  WlTNB88B8»  2. 

SURVIVORSHIP. 
See  HuBEAXD  abd  WifB,  8;  Mabbibd  Wombb,  0,  7;  Pabtvbbseip,  9-11. 

TAXATION. 

PEOPBBTT  of  CORPOBATIOir  IS  BZBMPT  FROM  TAXATION,  Only  In  lO  far  M 
it  le  nnowiMiy,  and  not  merely  convenient  for  the  company  to  aoqnire 
and  hold  for  the  porpoaes  for  which  it  waa  incorporated,  under  a  charter 
which,  after  making  provision  for  the  payment  of  certain  duties,  enacts 
**  that  no  other  tax  or  impost  shall  be  levied  or  SBSCsacd  upon  the  ssld 
oompaay."    Stale  v.  CcmmiB8Umer8t  409. 

See  EviDBNOB,  ff. 

TENANTS. 
See  Landlord  and  Tbnant. 

TENANTS  FOE  UFE. 
See  EscAiBi  iob  Lifb;  Ezbcutobs  and  Administbaxobs,  2,  8;  Husbanb 

AND  Wifb,  3. 

TENANTS  IN  COMMON. 

See  Ck>-TBNANOT. 

TENDER. 
See  Common  Cabribbs,  0. 

TORTS. 
See  Contribution. 

TRESPASS. 
I.  Obb  PuBeiiAsiNo  AT  Wrbok  Commissionbr's  Salb  is  jsof  Omvgr  oi 
Trbbpass  in  hsnling  the  goods  over  the  plaintiff's  land,  although  forbid- 
den to  do  so^  where  the  goods  conld  not  be  taken  off  in  any  other  way 
witboat  great  inconvenience.    EttfM  v.  Bantan.  668. 


{ 


Digitized  by  VjOOQ IC 


^ 


854  INDXX. 

2L  MoLLiTBK  liAHim  Imposuit  Ilk  ft  plw  li  DO  JottifiottioB  of  a  bMtiag  md 
wounding.    /VwmA  t.  iforaCm,  294. 

S.  PBOOF,   IX  TRKSPA88  TO  TrT  TiTLE,   OF  CULIM  OF  TlTUI  FIOM  COMIMUI 

SouBCB  by  both  parties  ia  tnfficieDt  to  enable  the  j^atiff  to  avoid  a 
noomiit,  ae  where  it  ia  shown  that  both  claim  under  ezecntioin  sales 
against  the  same  party.    Martm  ▼.  HanleU,  770. 

I.  DKFiKi>AjrT  SurPLTnro  Pboqf  of  Common  Origin  of  Titls  claimed  by 
both  parties,  if  the  plaintiff  fails  to  do  so,  will  prerent  a  nonsoit  in  tite 
appellate  court  in  trespass  to  try  title,  althoogh  a  nonsoit  was  eiione- 
oosly  refused  in  the  first  instance  in  the  court  below.    Id, 

Ik  Pbitati  PROPBicrT  MAT  BB  Destbotxd  BY  INDIVIDUAL,  in  the  ezeroiss 
of  the  common-law  right  of  necessity,  to  prevent  the  spreading  of  a  con- 
flagration, although  his  own  property  is  not  in  imminent  danger,  ^aier- 
ieem  Print  Work$  v.  Lowrtnce^  420. 

0.  Appbopriation  of  Another's  Pbopkbtt  to  Okb^^  Own  Uu  n  not 

Allowed  eren  for  a  temporary  purpose.    MeChg  t.  Ikmlep,  680. 
See  CoNTBiBunoN,  2;  Estofpbl,  7;  Exboutions,  1, 10,  18;  Plbadino  abb 

Praotiok,  1,  2. 

TRESPASS  TO  TRY  TTTLB. 
See  Estofpbl,  7;  Executions,  16;  Trespass,  3»  < 

TROVER. 

1.  CoNVEBsiON  Consists  in  Illboal  Contbol  of  Thino  Covtebted,  inoon- 

sistent  with  owner's  right  of  property.     Woodman  ▼.  IJfMford,  310. 

2.  It  IS  CoNTERSioN  IF  ONk  Hike  Hobse  to  be  Dbiten  to  One  Place  and 

Toluntarily  drive  him  to  another,  and  trover  will  lie.    Id, 
S.  Plaintiff  can  not  Recover  in  Trover,  althocou  there  has  been 
Technical  Conversion,  if  his  real  and  substantial  claim  it  merely  ts 
recover  damages  for  the  breach  of  an  illegal  ooutraot.    Id, 
See  Bailments;  Common  Carriers,  6;  Co-tenanct,  1;  Estopped  2;  Exeov* 
TOBS  AND  Administrators,  22;  Pleading  and  Practice,  12. 

TRUSTEE  PROCESS. 
See  Attachments,  S-10. 

TRUSTS  AND  TRUSTEES. 

1.  Pabtt  Who  Undertakes  to  Establish  Resulting  Trust  bt  Parol,  takes 

the  burden  of  proof  on  himself.  He  claims  an  estate  in  land,  not  only 
without  a  deed,  but  in  opposition  to  the  vrritten  title;  ordinarily  sndi 
trusts  should  not  be  favored.    Strimpfler  v.  HoberU,  60G. 

2.  Resulting  Trust  Arises  in  Favor  of  one  who  pays  the  purchase  price  of 

land,  against  the  party  in  whose  name  the  conveyance  is  made.  This 
rule  extends  to  purchasers  from  the  commonwealth.    Id, 

S.  Resulting  Trust  may  be  Established  or  Contradicted  by  parol  evi- 
dence, even  in  direct  contradiction  of  a  deed,  patent,  or  warrant.    Id, 

4.  Wherb  a.  Purchases  Land  with  B.'s  Monet,  and  takes  the  title  in  his 
own  name,  generally  a  trust  results  in  favor  of  B.;  but  if  A.  be  the  father 
of  B.,  such  purchase  is  generally  regarded  as  an  irrevocable  advanoemenl 
to  the  latter.    Li$U^  v.  Hart,  203. 
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i.  Iv  All  Oabem  whkbI'  It  is  Doubctitl  What  Bseatm  Tbustkb  Hats, 
ibtj  are  presomed  to  tako  an  estate  large  enough  to  enable  them  to 
aooompliah  the  pnrpoeeB  of  the  tmst;  bat  the  tmetee  will  never  by  oob- 
itmction  be  held  to  take  a  greater  estate  than  the  nature  of  the  tmst 
demands.    CouUer  v.  Rcbert9on^  168. 

0.  Trust  Estatk,  Givbn  for  Spxcmo  Purposx,  CoNTiNirBS  at  Law  for  so 

longaperiodonly  as  is  necessary  to  effect  the  pnrposes  of  the  trust.    IdL 

7.  CiRoinT  Court  has  Amflb  Jurisdiction  to  Settle  Aoooukt  of  Trustkb 

appointed  on  a  judgment  of  forfeiture  against  a  bank.    ld» 

8.  Ikfued  Trust  is  not  within  Statuts  of  Usbs,  and  consequently  does 

not  become  executed  by  force  of  that  statute.  Such  a  trust  can  only  be 
executed  by  a  voluntary  conveyance  of  the  trustees,  a  decree  in  chancery, 
or  a  judgment  in  ejectment.  Sirimpfler  v,  JRoberts,  606. 
See  Attaohmxnts,  S-10;  Banks  and  Banking,  1-3;  Ck>RPORATioN8»  9,  12| 
Husband  and  Wife,  2;  Married  Womin,  5,  0,  11,  13,  14;  Publio 
Lands,  8;  Statute  of  Frauds,  1;  Statute  of  Limitations^  3. 

UNITED  STATES  MABSHAU9. 
See  Constitutional  Law. 

UNRECORDED  DEEDS. 
See  Deeds,  3-6;  Equitt,  10. 

USER. 
See  Easbmsnts»  5. 

USES. 
See  Trusts  and  Trustees,  8. 

VENDOR  AND  VENDEE. 

1.  VxHDEB  Intending  to  Rescind  his  Contract  should  Reunqitibh  Claim 

to  the  vendor  and  abandon  possession.  Smith  v.  Buibf,  2Xyj, 
Sl  Purchaser  Holding  Undisturbed  and  Undisputed  Possession  of  prop- 
erty under  a  sale  can  not,  in  an  action  on  a  promissory  note  given  for  the 
price,  set  up  as  a  defense  that  the  title  to  the  property  was  not  in  the 
seller  at  the  time  of  the  sale.  Li  such  a  case  there  is  not  properly  a 
fidlure  of  consideration  so  as  to  allow  the  consideration  to  be  impeached 
under  the  fourteenth  section  of  article  five  of  the  statute,  regulating 
the  proceedings  in  justices'  courts,  which  allows  the  maker  of  a  promis- 
sory note  to  impeach  its  consideration  and  show  a  total  or  partial  fail- 
ure of  the  consideration.  Morrison  v.  Edgar,  236. 
S.  Sale  of  Land  in  Bulk  is  not  Defeated  bt  Deficdcnot  in  quantity. 

Faure  v.  Martin^  515. 
4.  Contract  for  Sale  of  Specifisd  Farm  added  to  the  designation  of  it  tiie 
words  "containing  ninety-six  acres,  be  the  same  more  or  less."  The 
agreed  price  was  sixty  dollars  per  acre.  The  vendor  gave  a  deed,  stat- 
ing the  number  of  acres  in  the  same  way,  which  the  purchaser  accepted, 
he  giving  a  mortgage  for  the  price,  computed  for  ninety-six  acres  at  sixty 
dollars  per  acre.  In  an  action  (between  the  original  parties)  to  forecloee 
this  mortgage,  the  purchaser  and  mortgagor  proved  that  the  quantity 
was  overstated  in  the  deed  and  mortgage;  that  by  survey  the  farm  oos- 
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liiBedoalj^iglilj-dzMMu    /TaU,  that  ths  dflMncy  wm  i 
far  radodng  tha  mub  reoowmbla  on  the  mortg^;tt.    /if. 
8e»  CoTEMAwm,  1;  Nmotiahji  branumsKTSt  3;  Pubuo  Lavm,  S;  SzATon 
OF  Frauim,  8;  Srioiiio  PntiomfAiroi, 

VERDICT.  ^ 

8m  Jubt  avd  Jubobs;  Plbaddio  anb  Peaoiio%  IS: 

VBSSELS. 
8m  BviDSifOB,  7»  8» 

VOLUNTARY  CONVEYANCES. 
8m  Fbauduuht  ComrxTAXOU,  1;  Trubxs  jjtd  IkoixxB,  8. 

WAGERS. 
Sm  Gaxhtq. 

WAIVER. 

8m  UmumAjnm   Fimi,  8;  Maxubd  Wombn,  1;  Nmotublb  Imrmuvm^ 

9;  Plxaddio  axd  PRAonoB,  8. 

WARDa 
8m  Ouabtiah  Ain>  Waba. 

WARRANTa 
8m  Stati^b  of  Lootatiovi^  8. 

WARRANTY. 

8m  OovBVAHTi;  EriDBiroi^  12,  13;  Nbootiablb  lyBXBUMBMn^  S|  Pabxi- 

noN,  4,  6;  8AXjn»  8. 

WASTE. 
Waotb  n  Dbfivbd  to  bb  Spoil  or  dattraotion  in  bofiM%  ginifiM,  tnm, 
or  otlicr  oorpOTMl  hereditaments,  to  the  diiheriMn  of  him  that  hM  the 
remainder  or  reversion  in  fee  simple;  whatever  is  done  which  tends  ts 
the  destnaotion  of  the  inheritance  or  the  impairing  of  its  valne  is  waste. 
8wMk  T.  SkcwTpe^  674. 

Sm  Co-TBVAJior,  2-4. 

WATERCOURSES. 

L  RiPABIAH  OWBBB  OH  OhB  BaITK   OF   RiTBB   IB   EhTITLBD  TO  FlOW  Of 

Watbb  past  his  land  nnobstmcted,  and  nndiverted  and  withoat  material 
diminntion,  and  may  Imild  a  dam  to  the  center  of  the  stream.    Obntff  v. 
Fetmer^  711. 
2.  RiFABiAif  Own  BB  ov  Onb  Baitk  u  Entitlbd  to  Onlt  Half  thb  Watbb 
in  the  stream,  as  against  an  owner  on  the  other  bank.    Id, 

8.  RiPABIAK  OWNKB  DiVXBTINO  StBEAM  IS  LlABLB,  NOTWITHSTAinOINO  Ob- 

8TBU0TI0N  BY  Intbrvbnino  Omtneb,  for  the  injnry  thereby  occasioned 
to  a  lower  proprietor,  if  the  remoTal  of  the  intervening  obetmction  woold 
not  restore  the  accostomed  flow  of  the  stream.    l*L 
4.  RiPABIAK  OwKBR  Who  IS  Entitlkd  Onlt  3o  Wabtb-watbb  Pbiyiumb 
from  a  mill  above  him  can  vmi  oomnlain  of  a  diversloa  1^  an  owast  far* 
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ther  up  the  ttream,  ao  long  m  his  waate-wftter  priril^ge  Is  not  Impaired, 
and  the  fact  that  hia  right  is  thna  limited  may  be  ahown  in  defenae  to 
an  action  for  the  diversion.     Id, 

Ik  Twsimr  Ybabs'  Opkk  akd  Continuous  Use  of  WAnaof  a  stream  bj  a 
riparian  owner  gives  a  prior  right  against  a  lower  owner,  even  though 
the  latter  liaa  no  need  of  the  water  during  that  time,  and  the  lower  owner 
haa  only  a  waste-water  privilege.    Id, 

0.  Past  Ownib  of  Mill  Convstino  to  Ck>-owNSR  n  Estopfid  to  Com- 
plain OF  Dtvkbsion  of  water  to  snch  mill  existing  at  the  time,  in  an 
action  against  subsequent  owners,  where  he  conveys  his  moiety  "  with 
all  the  privileges  and  appurtenances,"  etc.,  and  afterwards  buys  a  mill 
lower  down,  which  is  injured  by  such  diversion.    Id, 

7.  EviRT  Riparian  Ownkr  has  Kiqbt  to  Rbasonablb  Usb  of  Watxb  in  a 
stream  flowing  through  his  land,  for  domestic,  manufacturing,  and  agri> 
cultural  purposes,  subject  to  the  equal  right  of  every  other  riparian  owner 
td  tiie  same  reasonable  use,  and  is  liable  to  owners  below  him  only  for  an 
entire  diversion  or  abstzmction  of  the  water  In  such  stream,  or  for  an  un- 
reasonable use  thereoL    EUia  v.  FUekburg  R,  R,  Co,,  85. 

&  RKA80NABLBNB88  OF  Usi  OF  Watsr  IN  Strbam  by  a  riparian  owner  de- 
pends upon  the  quantity  taken,  the  aize  of  the  stream,  and  variooa  other 
circumstanoea.    Id. 

••  Riparian  Ownbr^ubt  Show  Actual  Pbboeptiblb  Daxaob  by  Divbr- 
8I0N  of  the  water  in  a  stream  flowing  through  his  land,  by  another  ri- 
parian owner,  before  he  can  recover  therefor.    Id, 

1€l  Riparian  Ownbr  Inorbasino  Flow  of  Watbr  Equal  to  Quantity 
Takbn  from  a  stream  flowing  through  his  land,  by  meana  of  excavations 
and  ditohea,  all  constituting  part  of  the  same  improvement.  Is  not  liable 
for  a  diversion  to  a  proprietor  below.    Id, 

11.  EvBBT  Propribtor  UPON  Each  Banb  of  Rivbr  is  entitled  to  the 
land  covered  with  water  In  front  of  his  bank  to  the  middle  of  the 
stream,  haa  a  right  to  use  the  water  flowing  over  it  in  Ita  natural  onr- 
renti  without  diminution  or  obstruction,  and  it  is  immaterial  whether 
the  party  be  a  proprietor  abdve  or  below  on  the  river.  OowUm  v.  Kidder^ 
287. 

12.  Errorno  Dam  upon  Strram,  rblow  Point  whbrr  Plaintiff  Main- 
tains Mill,  in  such  a  manner  as  to  throw  the  water  back  upon  plaint- 
iff's land  and  obatruct  the  use  of  his  mill,  is  an  injury  for  which  he  is 
entitled  to  demand  redress.  In  such  a  case  the  law  will  presume 
damage.    Id, 

19.  Erection  of  Dam  across  Str^ix  in  such  a  manner  aa  to  throw  the 
water  back  upon  plaintiff^s  land,  being  a  wrongful  act,  ahould  render 
the  defendant  liable  for  any  injury  resulting  from  its  erection  and  main- 
tenance, such  as  stopping  a  floe  of  ice,  and  causing  it  to  Interfere  with 
pUiDtiff*s  mill    Id, 

14i.  Okr  Who  Erbctb  Dam  on  his  Own  Land  n  Rbsponsiblb  for  All  In 
JURT  caused  by  It  to  the  land  of  another  in  timeaof  usual,  Ofdinaryy  and 
expected  freshets.    ifcCoy  v.  DanUy,  680. 

1&  SovRRBiON  Has  Right  to  Wricks  and  All  Propbrtt  Strandbdob  ths 
sea-beach.    He^/Uld  r.  Bamrn,  66S, 

dee  Boundarhs;  Easxmbnts,  3;  Trbspam,  L 
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WAYS. 
8m  ILkanfMNTs;  Hiohwaib. 

wunfi-S  EQUITY. 
See  Maert»i>  Womim. 

WILLS. 

1.  Rtoistkb,  18  TO  Pbobati  of  Will,  is  Judoi,  and  the  adiniadoB  of  • 

will  to  probftte  ii  a  jodidal  deddoa.     HcHMay^,  Ward,  671. 

2.  JiTDOMSNT  or  Rboistxr  m  Favor  or  Will  is  Bvidsvob  or  rb  Valid- 

ITT  in  all  reepeota  whatever,  oonoktaiTe  aa  to  peraonal  property,  aod  pre- 
aomptive  as  to  real  property.  Such  judgment  can  only  be  aet  aside  on 
appeal,  and  can  not  be  impeached  in  any  other  proceeding.    Id, 

9.  Validiit  or  Will  is  Intekiled  by  Law  moM  Rbqistsr's  Dboision  it- 

self, and  not  from  the  evidence  on  which  the  decision  waa  based.    Id. 

4.  Vauditt  or  Will,  so  Fab  as  It  Amors  Rbaltt,  mat  be  Contr/i 

PICTRD  and  disprofed  in  ejectment  or  partition,  by  showing  that  it  was 
not  legally  executed,  or  that  the  testator  was,  At  the  time  of  making  it, 
insane,  under  duress,  or  influenced  by  the  fraudulent  practice  of  some 
interested  party.    Id, 

5.  Wherb  Will  has  been  Approved  bt  Reoistbr,  it  is  still  no  more  than 

prhna/aeie  evidence  of  ita  validity  in  a  subsequept  ejectment  for  land 
devised  by  it;  but  no  court  will  look  into  the  evidence  given  on  the  trial 
of  the  issue  and  reject  the  will  altogether  if  it  appears  that  &n  interested 
witness  had  been  examined.    Id. 

6.  Evidence  dehors  Will  that  It  was  Made  uitder  Mistake  aa  to  the 

supposed  death  of  the  son  of  the  testatrix,  whose  name  was  omitted 
therefrom,  is  inadmissible  to  impeach  the  will,  but  the  mistake  must  ap- 
pear on  the  face  of  the  will,  and  it  must  also  appear  what  the  will  would 
have  been  but  for  the  mistake.     Oxford  v.  Dyer,  708. 

7.  GoNSTRUcnoN  or  Will  Made  in  Alabama  in  relation  to  property  in  that 

state  at  the  teatator*s  death  must  be  such  as  would  be  given  to  it  by  the 
courts  of  Alabama.    Saie  v.  Saumden,  157. 

8.  Introduotort  Words  in  Will  are  to  be  €k>NsiDEEED  in  order  to  ascer- 

tain the  intention  of  the  testator.  And  where  a  testator,  who  has  no 
other  real  estate,  in  the  introducticm  to  his  will  uses  the  words  **as  to 
such  worldly  estate  wherewith  it  hath  pleased  €k>d  to  bless  me  in  this 
life,  I  give  and  dispose  of  the  same  in  the  following  manner,"  and  then 
goes  on  to  give,  devise,  and  bequeath  unto  his  wife  a  portion  of  his  plan- 
tation,  providing  that  the  residue  of  the  plantation  be  divided  among  his 
brothers  and  sisters,  the  widow  will  take  a  fee  in  the  land  devised  to 
her.  Schrivir  v.  Meyer,  634. 
0.  Description  or  Sctbjeot  or  Bequest,  if  False  in  Part,  mat  be  Made 
ScrmciENTLY  Certain  to  identify  it,  by  reference  to  extrinsic  circum 
stances.     McCall  v.  McCaU,  733. 

10.  Certainty  in  Description  is  SurrxciENTTO  Sustain  Bequest,  and  slaves 
named  **  Little  Harriet  **  and  "  Manza  "  pass  under  a  bequest  of  '*  Little 
Harry"  and  "Alonzo,**  where  a  testatrix  owning  sixty-four  slaves  be- 
queathed sixty-two  by  name,  two  of  which  were  called  "Little  Harry*' 
and  "Alonzo."  and  afterwards  by  codicil  bequeathed  two  others  hy 
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t  M  '*two  iMgroet  not  named  ia  her  aid  wfll,'*  the  testetrix  having 
no  other  aUres  except  Little  Harriet  and  Manza,  and  none  by  the  names 
of  "little  Harry"  and  "Alonao."    Id. 

11.  LaiTDS  AoQUiKiD  BT  TxsTATOR  SuBSiQUXNT  TO  Date  OF  Whx  will  pan 
by  deviM  where  soch  appears  to  be  the  intention  of  the  testator.  J)o€ 
d,  Wynne  r.  Wynme^  139. 

12.  Whsrx  Txstatob  IJsis  Gknxral  Wobds  Oomrxnvo  his  whole  Bitii% 
all  that  he  has  at  his  decease  will  pass  thereby.    IdL 

15.  Whxrb  Pbopkbtt  Dkvisxd  bt  Will  is  Situated  in  Onx  State  aai 
the  will  was  ezecoted  in  another,  the  law  of  the  former  will  prerail  in 
determining  the  right  of  parties  to  take  under  the  wilL    Id, 

14.  iNTKNnON    OF    TbSTATOB    MUST    OOVXBN    Df    COKSTBUCTIOir    OF  WiLUB 

wherever  the  same  is  practicable.    Id. 

16.  Estate  of  Each  Lboatxx  is  Absolute,  but  Defeasible  on  Gontin- 
OENOT  of  hii  dying  without  issue,  leaving  one  or  more  of  his  brothers 
surviving^  where  a  testator  bequeathed  the  remainder  of  his  estate  to  his 
four  sons,  "  to  them  and  their  heirs  forever,"  but  "  if  either  of  my  sons 
should  die  without  issue,  his  part  shall  be  equally  divided  between  the 
survivors;"  and  a  son  who  died  leaving  issue  has  no  interest  which  his 
administrator  can  daim,  in  the  share  of  his  only  surviving  brother,  who 
afterwards  died  without  issue.    Lowry  v.  G* Bryan,  727. 

10.  Pabtioulab  Tenant  of  Person altt  can  not  Cabby  It  betond  Jurisdio- 
TION  of  the  court,  on  a  bequest  by  a  testator  of  slaves  and  other  per- 
sonalty to  his  granddaughter,  with  the  limitation  that  the  property  is 
to  go  over  if  she  dies  before  she  arrives  at  the  age  of  twenty-one.  ^ros- 
loeU  v.JfofeAecki,586. 

17«  Pabticulab  Tenant  is  Entitled  to  Hibe  and  Pbofits  of  the  slaves  until 
the  event  happens  on  which  they  are  limited  over,  on  a  bequest  by  a 
testator  to  his  granddaughter  wiUi  a  limitation  that  the  property  is  to 
go  over  if  she  die  before  she  attains  the  age  of  twenty-one.    Id, 

See  DowzB,  4,  5;  Exboutobs  and  ADiONiSTBATOBSy  13;  Mabbied  Women, 

8-23. 

WITNESSES. 

1.  Payee  of  Pbomibsoby  Note  Indobsino  It  without  Rbooubse  is  Coikpe- 

TENT  Witness  for  the  indorsee  in  an  action  against  the  maker.  Edgerly 
V.  Shaw,  349. 

2.  SUBETY  ON  AdKINISTBATOB's  BoND  IS  NOT  INCOMPETENT  AS  WITNESS  FOB 

Administbatob  because  of  a  breach  of  a  covensnt  in  the  administrator's 
deed  of  the  decedent's  realty.    Merrill  v.  HarrU,  359. 

t.  Adverse  Pabty  has  Right  to  Benefit  of  Any  Answeb  of  Witness 
testifying  against  him,  either  orally  or  by  deposition,  if  he  thinks  such 
answer  favorable  to  him,  and  the  party  examining  the  witness  can  not 
suppress  such  answer.    lAnfidd  v.  Old  CoUmy  R,  JR.  Corp.,  124. 

1  Pabty  Intending  not  to  Use  Answers  in  Depostiion  Taken  by  Hni, 
except  in  reply  to  testimony  which  he  expects  to  be  introduced,  but 
which  is  not  introduced,  on  the  other  side,  must  give  distinct  notice  of 
such  intention  at  the  time,  or  he  can  not  prevent  the  reading  of  snob 
answers  by  his  adversary  at  the  triaL    Id, 
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5.  Oir  Rs-KZAimrAnoir  or  WTOtwrn,  Hi  OAir  «or  n  Qoiawoagu  ia  wiiPi 
enoe  to  matton  Dot  iaqiiired  into  on  his  errwi  eTimimition  DuUom  t« 
IToocliiMm,  46. 

i.  Wmrm  mat  bb  DnaBBDtnD  bt  SmunraB  that  Hb  kab  Madb  Diiika* 
BNT  SxATBMBNT  OH  a  focnMr  OQCBiioD,  altbou^  tho  predM  wordi  vaad 
on  that  oooaaion  can  not  be  provod;  nor  need  lie  be  fint  aaked  wKetlMr 
lie  liaa  erer  tertified  dtfbrentlj.  Bat  the  previoni  atatsment  can  not  be 
naed  to  prove  the  faet  to  be  aa  then  atated  by  him.  Chmld  y.  Notfitk 
Lmd  Ob.,  6a 

8eeAaBVOT,6;CoiBroBAnoHi»8;EQUXTr9  4,S|  10;  Rmuora^  U|  Wnu^iL 


WEBCK& 
SeaEasBMBViB,  S;  Tbbbpabi*  1|  Wa m^  Uw 


WBTT  OF  ENTRY. 

\  S;  OoTBuav^  C 
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NOTES 

ON   THE 

AMERICAN  DECISIONS. 

OASES  IN  57  AM.  DEO. 


i 


57  AM.  DEC.  41,  ADAMS  t.  CLARK,  9  CUSH.  215. 

RIfirht  to  maintain  trover  where  goods  are  illegally  withheld. 

Cited  in  Marsh  v.  Union  P.  R.  Co.  3  McCrary,  236,  9  Fed.  873;  Beasley  v. 
Baltimore  &  P.  R,  Co.  27  App.  D.  C.  695,  6  L.R.A.(N.S.)  1048,— holding  trover 
lies  for  value  of  property  illegally  withheld  under  unlawful  claim  for  freight 
charges. 

What  constitutes  conversion. 

Cited  in  Richardson  v.  Rich,  104  Mass.  156,  6.  A.  R.  210,  holding  carrier's 
refusal  to  deliver  goods,  unless  further  sum,  charged  without  right,  is  paid, 
evidence  of  conversion. 

Cited  in  reference  note  in  3  A.  S.  R.  541,  on  conversion  by  carrier. 
Necessity,  validity  and  elfect  of  tender. 

Cited  in  reference  note  in  60  A.  D.  200,  on  necessity,  validity,  and  effect  of 
tender. 

Cited  in  notes  in  77  A.  D.  480,  on  necessity  of  making  tender;  26  A.  D.  625; 
21  L.R.A.  118,— on  payment  or  tender  of  freight  charges  as  condition  precedent 
to  an  action  of  trover  against  a  carrier. 

—  What  excuses  tender. 

Cited  in  Memphis  City  Bank  v.  Smith,  110  Tenn.  337,  75  S.  w!  1065,  holding 
actual  tender  of  debt  secured  unnecessary  where  pledgee  refuses  to  deliver 
pledge  until  debt  not  secured  thereby,  paid;  Peebles  v.  Boston  &  A.  R.  Co.  112 
Mass.  498,  holding  tender  unnecessary  where  carrier  notifies  consignee  that  it 
would  not  receive  freight  money;  Gates  v.  Bekins,  44  Wash.  422,  87  Pac.  505; 
Moran  Bros.  Co.  v.  Northern  P.  R.  Co.  19  Wash.  266,  63  Pac.  49,— holding 
tender  of  any  sum  unnecessary  before  bringing  action,  where  carrier  demands 
more  than  due;  Long  v.  Mobile  &  M.  R.  Co.  51  Ala.  512,  holding  formal  tender 
of  freight  due  to  put  carrier  in  default  unnecessary  where  carrier  refuses  to  de- 
liver unless  more  than  due  paid;  Smith  v.  Boston  &  M.  R.  Co.  6  Allen,  262; 

487 
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Guilford  v.  Mason,  22  R.  I.  422,  48  Atl.  386;  Cook  v.  Doggett,  2  Allen,  439,— 
holding  tender  unnecessary  where  other  party  to  contract  refuses  to  perform 
his  part  of  contract;  Stickney  v.  Allen,  10  Gray,  362,  holding  owner  of  property 
not  bound  to  tender  bailee  payment  if  ready  to  pay  amount  due  upon  delivery; 
Willis  V.  Carpenter,  14  Nat.  Bankr.  Reg.  621,  Fed.  Cas.  No.  17,770,  to  point 
that  bailee  waives  tender  of  rightful  claim  to  same  when  he  fraudulently  retains 
goods  on  other  grounds  than  he  rightfully  possesses. 
What  acts  are  equivalent  to  tender. 

Cited  in  Aborn  v.  Mason,  14  Blatchf.  406,  Fed.  Cas.  No.  19,  holding  offer  or 
readiness  to  pay  equivalent  to  actual  tender  in  cases  of  mutual  and  concurrent 
promises;  Schayer  v.  Commonwealth  Loan  Co.  163  Mass.  322,  39  N.  E.  1110» 
holliing  equivalent  to  tender,  and  effects  discharge '  of  lien  where  mortgagor's 
agent  prevented  from  making  actual  tender  by  mortgagee's  refusal  to  accept, 
claiming  amount  in  excess  of  that  due. 

57  AM.  DEC.  4S,  FOSTIIR  ▼.  PEYSER,  9  CUSH.  242. 
lilabllity  of  landlord  for  personal  Injuries. 

Cited  in  Custer  County  v.  Western  Ranches,  38  C.  C.  A.  298,  97  Fed.. 483, 
holding  landlord  not  liable  to  third  person  where  premises  unsafe  when  leased, 
known  or  apparent  on  reasonable  inspection  to  tenant. 

Cited  in  reference  note  in  66  A.  R.  266,  on  liability  of  property  owner  for  in- 
jury from  unhealthy  or  unsafe  premises. 
•--  To  tenant. 

Cited  in  Looney  v.  McLean,  129  Mass.  33,  37  A.  R.  296,  holding  landlord  re- 
sponsible for  injury  to  tenant  received  in  portion  of  building  used  in  common 
by  landlord  and  other  tenants;  Lewin  v.  Pauli,  19  Pa.  Super.  Ct.  447,  holding 
landlord  liable  to  one  of  several  tenants  of  building  under  separate  leases 
for  injuries  caused  by  defective  common  stairway;  Bowe  v.  Hunking,  135  Mass. 
380,  46  A.  R.  471,  holding  landlord  not  liable  to  tenant  for  injury  caused  by 
stairway  tread  being  cut  out  by  previous  tenant,  landlord  not  having  warranted 
fitness  of  tenement. 

Cited  in  note  in  46  A.  R.  476,  on  landlord's  liability  to  tenant  for  injuries 
received  by  defect  in  premises. 
Implied  covenants  as  to  leased  premises. 

Cited  in  Duncklee  v.  Webber,  161  Mass.  408,  24  N.  E.  1082,  holding  that 
there  is  implied  covenant  that  lessee  shall  have  quiet  enjoyment  of  premises; 
Bamford  v.  Lehigh  Zinc  &  Iron  Co.  33  Fed.  677,  denying  implied  warranty  in 
lease  of  mine  that  it  contains  mineral  supposed  to  be  there. 

Cited  in  reference  note  in  32  A.  S.  R.  463,  on  implied  covenants  in  leases. 
—  As  to  condition,  fitness,  or  repair. 

Cited  in  McKenzie  v.  Cheetham,  83  Me.  643,  22  Atl.  469,  holding  no  implied 
warranty  that  premises  are  or  shall  be  in  any  particular  condition  or  state  of 
repair;  Naumberg  v.  Young,  44  N.  J.  L.  331,  43  A.  R.  380,  denying  implied  war- 
ranty in  demise  of  factory,  fixtures  and  machinery,  that  machinery  is  in  good 
repair  or  of  sufficient  capacity  to  do  work  leased  for;  Chadwick  v.  Woodward,  13 
Abb.  N.  C.  441,  denying  implied  covenant  as  to  plumbing  in  lease  of  furnished 
house;  Roth  v.  Adams,  186  Mass.  341,  70  N.  E.  446,  holding  decay  and  dilapi- 
dation of  buildings  no  defense  to  action  for  rent,  in  absence  of  agreement  by 
landlord  to  repair;   Welles  v.  Castles,  3  Gray,  323,  denying  implied  oovenant 
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that  premises  are  or  shall  remain  in  condition  suitable  for  purposes  demised; 
Krueger  v.  Ferrant,  29  Minn.  385,  43  A.  R.  223,  13  N.  W.  168,  denying  implied 
covenant  on  part  of  landlord  to  make  repairs  or  that  premises  are  suitable  for 
tenant's  business;  Elliott  v.  Aiken,  45  N.  H.  30,  denying  implied  covenant  that 
premises  shall  remain  tenantable  or  that  landlord  will  repair;  McGlashan  v. 
Tallmadge,  37  Barb.  313,  holding  it  no  defense  to  action  for  rent  that  premiset 
are  unhealthy,  noisome  or  offensive,  in  absence  of  warranty  as, to  fitness;  Murray 
V.  Albertson,  60  N.  J.  L.  167,  7  A.  S.  R.  787,  13  Atl.  394,  holding  that  unfitness, 
for  purpose  leased,  will  not  justify  tenant  in  abandoning  premises,  if  no  cove- 
nant as  to  fitness;  Davis  v.  George,  67  N.  H.  393,  39  Atl.  979^  denying  implied 
covenant,  in  lease  of  furnished  house  for  term  of  years,  that  house  is  suitable  for 
lessee's  occupation ;  Ingalls  v.  Hobbs,  166  Mass.  348,  32  A.  S.  R.  460,  16  L.R.A.  51^ 
31  N.  E.  286,  holding  implied  agreement  in  lease  for  season  of  completely  fur- 
nished house  at  watering  place,  that  same  is  fit  for  immediate  occupation ;  Stevens 
V.  Pierce,  151  Mass.  207,  23  N.  E.  1006,  denying  implied  covenant  in  written  lease 
that  dwelling  house  is  in  good  sanitary  condition ;  Scott  v.  Simons,  54  N.  H.  426^ 
denying  implied  warranty  that  premises  shall  be  fit  for  use,  so  as  to  enable  re- 
covery for  damage  caused  by  inadequate  drain;  Wilkinson  v.  Clauson,  29  Minn. 
91,  12  N.  W.  147,  denying  implied  covenant  that  stores  are  suitable  for  lessee's 
use  or  supplied  with  proper  drainage;  Monnett  v.  Potts,  10  Ind.  App.  191,  37 
N.  E.  729,  to  point  that  if  lease  is  intended  to  be  void  because  of  any  unfitness 
for  a  purpose  intended,  that  meaning  should  be  expressed;  Libbey  v.  Tolfordf, 
48  Me.  316,  77  A.  D.  229,  denying  implied  covenant  in  lease  of  store  that  land- 
lord will  keep  same  in  repair;  Rogan  v.  Dockery,  23  Mo.  App.  313,  holding 
landlord  under  no  legal  obligation  to  keep  premises  in  repair,  in  absence  of 
any  agreement. 

Cited  in  reference  note  in  77  A.  D.  230,  as  to  whether  covenant  is  implied  in 
lease  that  premises  are  fit  for  any  particular  use. 

Cited  in  notes  in  38  A.  S.  R.  477,  as  to  whether  there  is  implied  warranty  thai 
leased  premises  are  suitable;  33  L.R.A.  452,  on  implied  covenant  in  lease  as  t6 
fitness  of  property  for  purpose  intended;  34  L.R.A.  825,  on  implied  covenants  by 
landlord  as  to  safety  of  premises;  9  E.  R.  C.  469,  on  implied  warranty  of  fitnesis 
of  leased  premises. 
^-  Of  landlord  to  repair. 

Cited  in  note  in  43  A.  R.  227,  on  implied  covenant  on  part  of  landlord  to  repair. 
Duty  of  intending  lessee  to  inspect  premises. 

Cited  in  note  in  38  A.  S.  R.  478,  on  duty  of  intending  lessee  to  inspect 
premises. 

57  AM.  DEC.  46,  DUTTON  t.  WOODMAN,  9  CUSH.  255. 
Admissibility  of  copartner's  declarations  to  prove  partnership. 

Cited  in  Rimel  v.  Hayes,  83  Mo.  200;  Smith  v.  Hullett,  65  111.  495,— holding 
declarations  of  partner,  not  party  to  action  against  partnership,  inadmissible  to 
prove  partnership;  Vanderhurst  v.  De  Witt,  95  Cal.  57,  20  L.R.A.  596,  30  Pac. 
94,  holding  declaration  of  alleged  partner,  made  in  absence  of  partner  denying 
partnership,  inadmissible  as  against  absent  one  to  establish  partnership;  John- 
son V.  Gallivan,  52  N.  H.  143,  holding  receipt  for  partnership  transaction  signed 
by  one  in  his  name  and  that  of  another,  in  such  other's  presence,  admissible 
on  question  whether  copartnership  still  existed;  Franklin  v.  Hoadley,  116  Appt 
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Div.  638,  101  N.  Y.  Supp.  374  (dissenting  opinion),  on  admissibility  of  declara- 
tions to  prove  partnership  made  in  absence  of  alleged  partner. 

Cited  in  reference  note  in  72  A.  D.  323,  on  declarations  and  evidence  of  eo- 
partnership  inadmissible  to  prove  partnership. 

Cited  in  note  in  20  L.R.A.  697,  on  proof,  against  one  person,  of  declarations 
by  another  to  show  partnership. 
Partnership  books  as  evidence  of  membership. 

Cited  in  Robins  t.  Warde,  111  Mass.  244,  holding  partnership  book  entries  not 
evidence  against  any  one  to  show  he  is  member  of  partnership. 
When  Judgment  is  conclusive  evidence. 

Cited  in  Walker  v.  Walker,  63  N.  H.  321,  66  A.  R.  614,  holding  judgment  in 
trespass  action  where  title  to  life  estate  involved  not  conclusive  as  to  title  to 
remainder;  Gilbert  v.  Thompson,  9  Cush.  348,  holding  judgment  in  trespass  ac- 
tion for  taking  away  piano  not  conclusive  as  to  title  in  replevin  action,  where 
title  only  indirectly  involved;  Daggett  v.  Daggett,  143  Mass.  516,  10  N.  E.  311, 
to  point  that  judgment  in  replevin  action  not  conclusive  as  to  title  to  land  where 
tact  not  shown  to  have  been  in  issue. 

Cited  in  reference  note  in  60  A.  D.  330,  on  conclusiveness  of  judgment  of 
court  of  concurrent  jurisdiction  directly  on  point. 

Cited  in  note  26  A.  D.  610,  on  admissibility  and  effect  of  former  recovery  as 
evidence  under  general  issue. 

Distinguished  in  Case  v.  Gorton,  33  Mo.  App.  697,  holding  in  action  on  judg- 
ment, upon  reply,  to  plea  of  discharge  in  bankruptcy,  that  debt  was  created  by 
fraud,  parol  evidence  inadmissible  to  show  no  fraud. 

Parol  evidence  as  to  facts  decided  In  former  suit. 

Cited  in  Baker  v.  Tompson,  161  Mass.  390,  24  N.  E.  399,  holding  parol  evi- 
dence admissible  to  show  grounds  for  judgment  offered  as  evidence;  White  v. 
Chase,  128  Mass.  168,  holding  parol  evidence  admissible  to  show  groimds  for 
judgment  offered  where  pleadings  of  former  action  do  not  show;  McDowell  v. 
Langdon,  3  Gray,  613,  holding  parol  evidence  rightfully  admitted  to  show  what 
jury  decided,  where  verdict  offered  as  evidence;  Burlen  v.  Shannon,  99  Mass. 
200,  96  A.  D.  733,  holding  parol  evidence  admissible  to  show  what  jury  decided 
in  former  suit;  Waterhouse  v.  Levine,  182  Mass.  407,  66  N.  £.  822,  holding 
oral  evidence  competent  when  question  whether  certain  issue  was  really  de- 
termined in  former  suit  is  to  be  tried;  Bartlett  v.  Boston  Gaslight  Co.  122  Mass. 
209;  Merritt  v.  Morse,  108  Mass.  270, — ^holding  parol  evidence  admissible  to 
show  what  was  really  in  controversy,  where  judgment  is  offered  as  evidence; 
Barry  v.  Adams,  14  Allen,  208,  holding  parol  evidence  of  ground  of  defense  in 
former  action  admissible  where  judgment  therein  offered  as  evidence;  Wash- 
ington, A.  &  G.  Steam  Packet  Co.  v.  Sickles,  24  How.  333,  J6  L.  ed.  660;  Perkins 
V.  Parker,  10  Allen,  22;  Littlefield  v.  Huntress,  106  Mass.  121;  Sawyer  ▼. 
Woodbury,  7  Gray,  499,  66  A.  D.  618, — ^holding  parol  evidence  admissible  to 
show  that  particular  question  in  action  was  in  issue  in  former  action;  Walker 
▼.  Chase,  63  Me.  268,  holding  parol  evidence  admissible  to  prove  fact  determined 
but  not  shown  by  record  of  former  action;  Cunningham  v.  Foster,  49  Me.  68, 
holding  that  point  to  be  decided  may  be  shown  not  to  have  passed  in  rem 
judicatam,  in  former  action;  Damon  v.  Denny,  64  Conn.  263,  7  Atl.  409,  holding 
parol  evidence  admissible,  where  two  actions  are  pending  to  determine  whether 
they  are  for  same  cause;  Supples  v.  Cannon,  44  Conn.  424,  holding  parol  evi- 
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dence    as   to    facts   decided    in    former    action    admissible    where   judgment    is 
pleaded  as  bar;  Kimball  t.  Hilton,  92  Me.  214,  42  Atl.  394,  holding  parol  evi- 
-dence  admissible  to  show  that  right  of  title  was  in  issue  in  trespass  action 
when  judgment  therein  pleaded  as  bar  to  real  action. 
Admissibility  of  letters  as  evidence. 

Cited  in  Sullivan  v.  McMillan,  26  Fla.  543,  8  So.  450,  holding  letters  never 
■answered  nor  acted  upon  inadmissible  against  receiver  as  evidence  of  statements 
made  in  them. 

Cited  in  reference  note  in  81  A.  D.'  693,  on  admissibility  of  imanswered  letter 
in  evidence. 

Cited  in  note  in  48  A.  D.  609,  as  to  when  statements  addressed  to  party 
are  evidence  against  him. 

Competency  of  admissions,  as  evidence. 

Cited   in   reference  notes   in   64   A.   D.   83,   on   admissions   of   party   against 
interest;  83  A.  D.  69,  on  competency  of  admissions  arising  from  acquiescence. 
"Weight  of  negative  testimony. 

Cited  in  Gerrish  v.  Black,  104  Mass.  400,  holding  effect  of  evidence  as  to 
certain  transaction  not  destroyed  by  testimony  of  one  of  the  parties  that  he 
has  no  recollection  thereof,  but  without  positively  denying  such  transaction. 

^7  AM.  DEC.  50,  GOULD  t.  NORFOLK  liEAD  CO.  9  CUSH.  S88. 

Competency  of  agent  as  witness  to  prove  his  parol  authority. 

Cited  in  Piercy  v.  Hedrick,  2  W.  Va.  468,  98  A.  D.  774,  holding  agent  compe- 
tent witness  to  prove  his  own  authority  where  it  is  by  parol. 
Right  to  establish  agent's  authority  by  previous  acts. 

Cited  in  Munroe  v.  Holmes,  5  Allen,  201,  holding  that  evidence  that  agent 
had    previously   accepted   drafts   without   authority   does   not   establish   princi- 
pal's liability. 
Parol  evidence  as  to  what  was  understood. 

Cited  in  Johnson  County  v.  Wood,  84  Mo.  489;  Davis  v.  Shafer,  60  Fed.  764, — 
holding  parol  evidence  inadmissible  to  show  understanding  of  terms  of  plain 
and  unambiguous  contract;  Peterborough  R.  Co.  v.  Wood,  61  N.  H.  418,  hold- 
ing parol  evidence  inadmissible  to  show  understanding  of  directors'  vote, 
where  not  imperfect  or  ambiguous;  West  v.  Piatt,  127  Mass.  367;  Blackmer  v. 
Davis,  128  Mass.  638, — holding  that  it  cannot  be  shown  by  extrinsic  parol 
evidence  how  contract  when  made  was  understood  by  parties;  Bunce  t.  Beck, 
43  Mo.  266,  to  point  that  parol  evidence  is  inadmissible  to  prove  how  written 
contract  was  understood,  in  absence  of  fraud. 

Principal  as  bound  by  agent's  note. 

Cited  in  reference  note  in  43  A.  D.  423,  on  when  agent's  note  binds  principal. 

Rights  of  auditor  appointed  to  state  account. 

Cited  in  Smith  v.  Minnick,  88  Me.  484,  34  Atl.  274,  holding  that  auditor 
appointed  to  state  account  for  work  and  material,  may  determine  whether  work 
was  done  and  materials  furnished  under  special  contract  set  up  as  defense; 
Corbett  v.  Greenlaw,  117  Mass.  1G7,  holding  that  auditor  to  whom  petition  to 
enforce  lien  is  referred  may  determine  whether  certificate  seasonably  filed  and 
whether  more  than  due  wilfully  claimed. 
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Impeachment  of  witness. 

Cited  in  Tarbell  v.  Forbes,  177  Mass.  238,  58  N.  E.  873,  holding  it  always 
proper  to  show  that  witness  elsewhere  made  diflferent  statements  than  made 
on  stand;  Blake  v.  Stoddard,  107  Mass.  Ill;  Parkenson  v.  Bemis,  153  Mass. 
280,  26  N.  E.  854;  Ryerson  v.  Abington,.  102  Mass.  626,— holding  that  party 
cannot  impeach  his  own  witness  by  proving  contradictory  statements  without 
giving  him  full  notice  and  opportunity  to  explain;  Clark  v.  Chamberlain,  l4 
Allen,  257,  holding  declarations  made  out  of  court,  showing  bias  or  hostile 
feeling,  admissible  for  purpose  of  impeaching  material  witness;  Canrille  t. 
Westford,  163  Mass.  544,  40  N.  E.  893,  holding  statements  of  witness  made 
elsewhere  inconsistent  with  testimony,  admissible  without  giving  witness  full 
notice;  Weeks  v.  Needham,  156  Mass.  289,  31  N.  E.  8,  to  point  that  evidence 
is  admissible  to  prove  witness  made  certain  statements,  for  single  purpose  of 
contradicting  him;  Rucker  v.  State,  71  Miss.  680,  14  So.  534,  to  point  that 
impeaching  witness  should  be  asked  what  other  witness  said,  without  resorting 
to  leading  questions;  Wysocki  v.  Wisconsin  Lakes  Ice  &  Cartage  Co.  121  Wia. 
96,  98  N.  W.  950;  Hathaway  v.  Brown,  18  Minn.  414,  Gil.  373,— to  point  that  it 
is  not  objectionable,  in  showing  that  witness  made  different  statement  else- 
where, to  give  substance  only  of  such  statements. 

Cited  in  reference  notes  in  60  A.  D.  698,  on  impeachment  of  witness  by  proof 
of  contradictory  statements  when  out  of  court;  10  A.  S.  R.  306,  on  impeach- 
ment of  witnesses  for  contradictory  statements. 

Cited  in  notes  in  73  A.  D.  764,  on  laying  foundation  for  introducing  evidence 
of  prior  contradictory  statements  by  directing  mind  of  witness  to  time,  place, 
and  circumstances  involved  in  supposed  contradiction;  73  A.  D.  765,  on 
practice  in  questioning  impeaching  witness  as  to  prior  contradictory  state- 
ments made;  82  A.  S.  R.  39-42,  on  impeachment  of  witness  by  proof  of  prioi 
contradictory  statements. 
Effect  of  Impeaching  testimony. 

Cited  in  Thornton  v.  Thornton,  39  Vt.  122,  holding  that  impeaching  testi- 
mony relating  to  previous  statements  of  witness  cannot  be  regarded  as  proof 
of  substantive  fact. 
Right  to  explain  former  testimony. 

Cited  in  State  v.  Reed,  62  Me.  129,  holding  that  witnesses  may  testify  what 
their  reasons  were  for  committing  perjury  at  former  trial. 

57  AM.  DEC.   Se,  PHELPS  t.  BREWER,   9  CUSH.   390. 
Validity  and  effect  of  foreign  judgment. 

Cited  in  reference  note  in  64  A.  D.  290,  on  validity  and  effect  of  judgments 
of  sister  states. 
—  Foreign  judgment  obtained  without  jurisdiction. 

Cited  in  Mowry  v.  Chase,  100  Mass.  79;  Carleton  v.  Bickford,  13  Gray,  591, 
74  A.  D.  652, — holding  judgment  obtained  in  another  state  against  nonresident 
without  service  or  voluntary  appearance,  unenforceable  outside  of  courts  local 
jurisdiction;  Frothinghan  v.  Barnes,  9  R.  I.  474,  to  point  that  judgment  ob- 
tained in  another  state  against  nonresident,  without  notice  is  a  nullity  else- 
where; Lyon  V.  Lyon,  13  Pa.  Dist.  R.  623,  30  Pa.  Co.  Ct.  342,  to  point  that 
voluntary  appearance  of  nonresident  not  served  with  process  will  confer  juris- 
diction. 


Digitized  by  VjOOQIC 


493  NOTES  ON  AMERICAN  DECISIONS.  [50-66 

Cited  in  notes  in  62  A.  D.  246,  on  effect  of  foreign  judgment  rendered  with- 
out jurisdiction;  21  L.R.A.  858,  859,  860,  on  effect  of  judgment  of  foreign 
country  or  sister  state  obtained  on  unauthorized  appearance  by  attorney;  50 
L.R.A.  578«  on  validity  of  foreign  judgment  rendered  without  jurisdiction;  50 
L.R^.  595,  on  validity  of  foreign  joint  judgment,  against  nonresident  debtor 
«erved  constructively  only. 
night  to  controvert  foreign  judgment  obtained  without  jurisdiction. 

Cited  in  Gihnan  v.  Gilman,  126  Mass.  26,  30  A.  R.  646;  Salem  v.  Eastern  R. 
Co.  98  Mass.  431,  96  A.  D.  650, — ^holding  that  all  facts  upon  which  such  judg- 
ment purports  to  be  founded  may  be  controverted;  Wright  v.  Andrews,  130 
Mass.  149,  holding  evidence  admissible  to  show  that  one  not  served  with  process, 
has  never  voluntarily  submitted  himself  to  court's  jurisdiction. 

Cited  in  reference  note  in  63  A.  D.  434,  on  right  of  defendant  in  action  on 
foreign  judgment  to  show  want  of  jurisdiction  of  court  rendering  it. 

Cited  in  note  in  76  A.  D.  280,  as  to  whether  jurisdiction  may  be  inquired 
into  in  action  on  judgment. 

Distinguished  in  Willock  v.  Wilson,  178  Mass.  68,  59  N.  E.  757,  holding  that 
judgment  of  another  state  cannot  be  controverted  where  evidence  shows  general 
appearance  by  judgment  debtor. 

£frect  on  non-resident  partner  of  jurisdiction  over  copartner. 

Cited  in  Chase  v.  Henry,  166  Mass.  677,  55  A,  S.  R.  423,  44  N.  E.  988,  holding 
that  courts  have  no  jurisdiction  to  deprive  nonresident  partner  of  his  prop- 
erty, because  of  residence  here  of  copartners;  Taylor  v.  Felder,  3  Ga,  App.  106, 
59  S.  E.  328,  holding  judgment  entered  upon  bond  given  by  one  partner  in 
firm  name  in  action  against  firm  in  another  state,  does  not  bind  individual 
property  of  nonresident  partner,  not  served  and  who  neither  appeared  nor 
executed  bond. 

Sffect  of  judgment  on  joint  liability  against  two,  service  being  only  on 
'  one. 

Cited  in  reference  note  in  44  A.  D.  573,  on  effect  of  a  judgment  against 
partnership  or  joint  debtors  on  service  on  one. 

Cited  in  note  in  1  L.R.A.  312,  as  to  judgment  on  joint  liability  against  two, 
service  being  only  on  one. 

Right  of  partner  to  enter  appearance  so  as  to  bind  copartner  personally. 

Cited  in  Davis  v.  Megroz,  55  N.  J.  L.  427,  26  Atl.  1009,  holding  that  part- 
ner has  no  authority  to  enter  appearance  for  copartner  so  as  to  render  part- 
nership judgment  binding  upon  copartner  personally;  Burt  v.  Delano,  4  Cliff. 
611,  Fed.  Cas.  No.  2,211,  holding  that  partner  cannot  enter  appearance  so  as 
to  bind  personally  partner  not  within  jurisdiction  and  not  served  with  process; 
Hall  V.  Lanning,  91  U.  S.  160,  23  L.  ed.  271 ;  Atchison  Sav.  Bank  v.  Templar,  26 
Fed.  580, — ^holding  entering  of  appearance  in  suit  by  partner,  after  dissolution 
and  assignment,  not  binding  on  other  partners;  Sheriff  v.  Smith,  47  How.  Pr. 
470,  holding  unauthorized  appearance  in  partnership  suit  does  not  bind  non- 
resident partner  not  personally  served. 

Jurisdiction  of  courts  over  nonresidents. 

Cited  in  reference  notes  in  G5  A.  D.  457,  on  effect  on  county  divisions  on 
mode  of  acquiring  jurisdiction  over  nonresidents;  68  A.  D.  590,  on  jurisdiction 
of  courts  over  nonresidents;   79  A.  D.  443,  on  jurisdiction  of  state  courts  aa 
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limited   by   state   lines;    89   A.   D.   255,   on  jurisdiction  of   state   courts  over 

nonresidents. 

Partner's  power  after  dissolution. 

Cited  in  note  in  6  A.  D.  575,  on  partner's  power  after  dissolution. 

57  AM.  DEC.  e2,  GLEASON  ▼.  SMITH,  9  CUSH.  484. 
Quantum  meruit  under  special  contract. 

Cited  in  Veazie  v.  Uosmer,  11  Gray,  396,  holding  that  recovery  cannot  be  had 
without  deducting  cost  to  finish  according  to  contract;  Hattin  v.  Chase,  88  Me. 
237,  33  Atl.  989,  holding  that  substantial  performance  of  contract  entitles  re- 
covery for  services,  contract  price  less  damages  occasioned  by  imperfect  perform- 
ance; Mapes  V.  Olmsted  County,  11  Minn.  367,  Gil.  264,  holding  that  recovery 
cannot  be  had  where  contract  is  left  unfinished  without  excuse  or  attempt  to 
complete  in  good  faith. 

Cited  in  reference  notes  in  61  A.  D.  90,  on  recovery  in  assumpsit  for  part  per- 
formance of  entire  contract;  65  A.  D.  606,  on  apportionment  of  contracts;  71 
A.  D.  156,  on  assumpsit  in  case  of  part  performance  of  special  contract;  60  A> 
D.  619;  74  A.  D.  300, — on  quantum  meruit  under  special  contract;  81  A.  D.  292, 
on  recovery  on  quantiun  meruit;  98  A.  D.  567,  on  recovery  for  services  rendered 
under  incompleted  special  contract;  98  A.  D.  572,  on  recovery  for  goods  or  ma- 
terials furnished,  when  not  in  accordance  with  special  contract. 

Cited  in  note  in  59  A.  S.  R.  295,  as  to  when  complete  performance  is  essential 
to  cause  of  action  ex  contractu. 

Measure  of  damages  where  contract  Imperfectly  performed. 

Cited  in  Moulton  v.  MeOwen,  103  Mass.  587,  holding  that  measure  is  diflferer  ^ 
between  value  of  labor  and  material  furnished  and  that  called  for  by  contracv; 
Gillis  V.  Cobe,  177  Mass.  584,  59  N.  E.  455,  holding  that  one  partly  perform!  ig 
a  contract  favorable  to  the  other  party,  can  recover  only  the  proportion  of  V*e^ 
contract  price  which  the  part  done  bears  to  entire  work. 

Cited  in  reference  note  in  62  A.  D.  477,  on  measure  of  recovery  in  case  of 
part  performance  of  special  building  contract. 

Right    to   recover    on    implied    contract   where    express    contract    is    in 
force. 

Distinguished  in  Holden  Steam  Mill  Co.  v.  Westervelt,  67  Me.  446,  holding 
that  express  contract  in  force  cannot  be  abandoned  and  recovery  be  had  on  im- 
plied one. 

57  AM.  DEC.  64,  JACKSON  ▼.  PI^LEY,  9  CUSH.  490. 
Admissions  as  estoppel. 

Cited  in  reference  note  in  73  A.  D.  308,  on  admissions  as  estoppeL 
—  Garnishee*s  admission  of  Indebtedness  as  estoppel. 

Cited  in  Miller  v.  Anderson,  19  Mo.  App.  73,  holding  admissions  of  indebted- 
ness do  not  amount  to  estoppel  where  they  do  not  cause  one  to  alter  his  position 
to  his  prejudice;  Warder  v.  Baker,  54  Wis.  49,  11  N.  W.  342,  holding  that 
garnishee's  prior  admissions  of  indebtedness  to  one  do  not  estop  denial  thereof 
where  only  injury  shown  is  bringing  of  garnishment  action. 
What  amounts  to  estoppel  In  pais  generally. 

Cited  in  Miller  v.  Hampton,  37  Ala,  342,  holding  thai  delivery  bond  cannot 
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be  set  up  as  estoppel  in  pais,  where  giving  thereof  did  not  induce  one  to  alter 
condition  or  change  course  of  action. 

Cited  in  reference  note  in  60  A.  D.  481-485,  on  estoppel  in  pais. 

57  AM.  DEC.  65»  STEARNS  t.  HENDERSASS,  9  CUSH.  497. 

Adverse  possession  for  statutory  period  as  barring  owner's  right  of  entry. 

Cited  in  reference  note  in  61  A.  D.  305,  on  adverse  possassion  for  time  pre- 
scribed by  statute  of  limitations  as  tolling  owner's  right  of  entry  and  giving 
title. 
What  constitutes  adverse  possession. 

Cited  in  reference  notes  in  60  A.  D.  716,  on  what  constitutes  adverse  pos- 
session;  80  A.  S.  R.  67,  on  title  acquired  by  mere  naked  possession  for  pre- 
scribed term. 
Adverse  possession  against  grantee. 

Cited  with  special  approval  in  Hines  v.  Robinson,  67  Me.  324,  99  A.  D.  772, 
holding  that  grantor  may  assert  title  acquired  by  adverse  possession  against  his 
grantee  and  those  claiming  under  him. 

Cited  in  Johnson  v.  Bean,  119  Mass.  271,  holding  that  it  is  well  settled  that 
grantor  may  disseise  his  grantee;  Sherman  v.  Kane,  86  N.  Y.  57    (affirming  14 
Jones  k  S.  310),  holding  that  grantee  may  lose  his  title  by  title  obtained  subse- 
quently by  grants  by  adverse  possession;  Horbach  v.  Boyd,  64  Neb.  129,  89  N. 
W.  644,  holding  that  grantor  under  warranty  deed,  may  by  subsequent  entry 
and  adverse  possession,  acquire  new  title  and  assert  same  by  deed  and  cove- 
nant;  McClenahan  v.   Stevenson,   118   Iowa,   106,   91   N.  W.  925,  holding  that 
joigrantx>r  by  openly  asserting  title  hostile  to  his  warranty  deed  may  subsequently 
t'acquire  title  by  adverse  possession;   Thomson  v.  Weisman,  98  Tex.  170,  82  S. 
i,W.  503;   Knight  v.  Knight,  178  111.  563,  53  N.  E.  306,--holding  that  grantor 
u^who  remains  in  possession  may  acquire  title  as  against  grantee  by  adverse 
possession;    Gardner  v.   Wright,   49   Or.   609,   91    Pac.   286,   holding  that  title 
against  grantee  by  adverse  possession  for  prescribed  period  may  be  acquired  by 
grantor. 
•  —  Effect  of  covenant  of  warranty. 

Cited  in  Ham  v.  Smith,  79  Tex.  310,  23  A.  S.  R.  340,  15  8.  W.  269,  holding 
that  covenant  of  warranty  will  not  defeat  title  subsequently  acquired  by 
grantor  by  adverse  possession;  Wade  v.  Comstock,  11  Ohio  St.  71,  holding  that 
warranty  merely  binds  grantor  to  protect  grantee  against  lawful  and  better 
title  existing  before  or  when  conveyance  made. 
Title  by  deed  as  estoppel  from  acquiring  title  hy  prescription. 

Cited  in  Ludlow  Mfg.  Co.  v.  Indian 'Orchard  Co.  177  Mass.  61,  58  N.  E.  181, 
holding  that  limitation  in  millowner's  deed  of  height  to  which  water  may  be 
raised,  does  not  estop  power  to  acquire  by  prescription  right  to  raise  higher. 
Declarations  of  persons  in  possession  of  property  characterizing  such 
possession  as  part  of  res  gestse. 

Cited  in  note  in  95  A.  D.  71,  on  admissibility  as  part  of  res  gests  of  declara- 
tions of  persons  in  possession  of  property  characterizing  such  possession. 

57  AM.  DEC.   68,  HOWE  v.  liAWRENCE,  9   CUSH.   558. 

Right  of  retiring  partner  to  transfer  partnership  assets  to  copartner. 

Cited  in  Beecher  v.  Stevens,  75  Fed.  124;  Re  Johnson,  2  Low.  Dec.  129,  Fed. 
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Cas.  No.  7,369, — holding  that  retiring  partner  may  convey  all  assets  to  continu- 
ing partner  and  convert  joint  estate  into  separate  estate;  Russell  v.  McCord, 
2  Flipp.  130,  Fed.  Cas.  No.  12,157,  holding  sale  by  one  partner  to  another  for 
valuable  consideration  not  per  se  fraudulent  where  firm  solvent. 

—  Effect  where  flnti  is  Insolvent. 

Cited  in  Sargent  v.  Blake,  87  C.  C.  A.  213,  17  L.R.A.(N.S.)  1040,  160  Fed. 
57;  McDonald  v.  Cash,  57  Mo.  App.  536;  Crane  v.  Roosa,  40  Uun,  455; 
Schleicher  v.  Walker,  28  Fla.  680,  10  So.  33, — holding  that  bona  fide  transfer 
by  one  partner  to  co-partner  will  not  be  avoided  merely  because  firm  insolvent; 
Phillips  V.  Ames,  5  Allen,  183;  Re  Cook,  3  Biss.  122,  Fed.  Cas.  No.  3,150,— 
holding  sale  by  partner  to  copartner  on  eve  of  bankruptcy  presumptively 
fraudulent  as  to  firm  creditors. 

—  Rights  of  remaining  partner  after  transfer. 

Cited  in  Dimon  v.  Hazard,  32  N.  Y.  66;  Barkley  v.  Tapp,  87  Ind.  25,— hold- 
ing that  remaining  partner  has  dominion  over  partnership  property  as  though 
it  had  always  been  his  separate  property;  Re  Lloyd,  22  Fed.  88,  holding  that 
partnership  property  becomes  separate  estate  when  one  partner  takes  over 
partnership  assets. 
Right  of  retiring  partner  to  have  flrm  assets  applied  to  firm  debts. 

Cited  in  reference  note  in  67  A.  D.  312,  on  eflfect  of  transfer  of  partner*s 
interest  on  his  right  to  have  firm  assets  applied  to  firm  debts. 
Rights  in  firm  property. 

Cited  in  Huiskamp  v.  Moline  Wagon  Co.  121  U.  S.  310,  30  L.  ed.  971,  7  Sup. 
Ct.  Rep.  899,  holding  partner  may  with  copartner's  consent  apply  partnership 
property  to  individual  debt  as  against  joint  creditor  without  lien;  Johnson  v. 
Hersey,  70  Me.  74,  35  A.  R.  303,  holding  that  partner  in  insolvent  firm  can- 
not pay  individual  debt  out  of  firm  assets,  without  copartner's  assent,  as  against 
flrm  creditors;  Whitney  v.  Cotten,  63  Miss.  689,  holding  right  of  partnership 
creditors  to  preference  over  individual  creditors  against  partnership  realty 
•dependent  upon  partner's  lien  against  same  for  his  interest  and  money  advanced 
to  firm;  Norris  v.  Rumsey,  54  Mo.  App.  143,  holding  that  purchasing  partner's 
assumption  of  firm  debts  does  not  give  firm  creditors  priority  over  purchasing 
partner's  individual  creditor. 

Cited  in  reference  notes  in  54  A.  D.  338,  on  right  of  partnership  creditors  to 
priority  of  payment  out  of  partnership  assets;  59  A.  D.  758,  on  right  of 
creditors  of  partnership  to  lien  on  its  property;  70  A.  D.  210,  on  application  of 
partnership  property  to  partnership  debts;  61  A.  S.  R.  911,  on  application  of 
assets  of  insolvent  partnership. 

Cited  in  notes  in  30  A.  R.  536,  on  eflfect  of  transfer  by  partner  of  firm  as- 
aets;  28  L.R.A.  165,  on  nature  of  creditor's  rights  in  partnership  real  estate. 
—  Rights  of  firm  creditors  after  dissolution  and  division  of  firm  prop- 
erty. 

Cited  in  Re  SauthoflT,  8  Biss.  35,  Fed.  Cas.  No.  12,380,  holding  that  partner 
withdrawing  firm  assets  upon  dissolution  takes  them  subject  to  rights  of  firm 
creditors,  if  fund  remaining  is  insufficient;  Crane  v.  Morrison,  4  Sawy.  138,  Fed. 
Cas.  No.  3,355,  holding  that  continuing  partner's  agreement  to  assume  firm 
debts  will  not  subject  partnership  property  to  them,  where  new  partnership 
formed  and  firm  debts  incurred;  McGregor  v.  Ellis,  2  Disney  (Ohio)  286,  hold- 
ing lien  of  joint  creditor  is  lost  when  retiring  partner  bona  fide  disposes  of 
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partnership  property;  Blake  v.  Sargent,  152  Fed.  263,  holding  that  property 
may  be  recovered  for  firm  creditors  where  sale  of  one  partner's  interest  to 
other  male  fide;  Re  Long,  7  Ben.  141,  Fed.  Cas.  No.  8,476;  Richards  v.  Manson, 
101  Mass.  482;  Harmon  v.  Clark,  13  Gray,  114,— holding  that  property  trans- 
ferred by  copartner  to  continuing  partner  before  insolvency  cannot  be  reclaimed 
for  benefit  of  joint  creditors;  Re  Isaacs,  3  Sawy.  35,  Fed.  Cas.  No.  7,093;  The 
Wyoming,  37  Fed.  543;  Robb  v.  Mudge,  14  Gray,  534, — holding  property  trans- 
fered  bona  fide  by  retiring  to  continuing  partner  not  subject  to  payment  of  joint 
debts  until  separate  debts  paid;  Richardson  v.  Tobey,  3  Allen,  81,  holding  that 
joint  creditors  have  no  claim  on  partnership  property  after  bona  fide  transfer 
to  individual  members  of  firm;  Metcalf  v.  Arnold,  132  Ala.  74,  32  So.  763,  hold- 
ing that  simple  contract  creditors,  cannot,  after  dissolution  and  division,  re- 
cover against  individual  partner's  transferee  in  good  faith. 

Cited  in  notes  in  9  L.R.A.(N.S.)  56,  on  insolvency  and  fraud  as  affecting 
right  to  assume  debts  on  dissolution  of  partnership;  9  L.R.A.(N.S.)  99,  on 
effect  of  assumption  of  debts  on  dissolution  of  partnership  as  transfer  of  in- 
debtedness. 

Distinguished  in  Menagh  v.  Whitwell,  52  N.  Y.  146,  11  A.  R.  683,  holding  that 
joint  property  continues  liable  for  joint  debts  so  long  as  retiring  partner  re- 
mains  liable,  and  no  adverse  or  paramount  rights  of  lien  attach. 

Criticized  in  Re  Clap,  2  Low.  Dec.  168,  Fed.  Cas.  No.  2,783,  on  right  to  subject 
to  joint  debts  firm  property  sold  to  continuing  partner  upon  dissolution. 

Right  of  flrm  credltorH  against  separate  estates. 

Cited  in  Re  Lloyd,  15  Nat.  Bankr.  Reg.  257,  Fed.  Cas.  No.  8,429,  holding 
partnership  creditors  have  right  to  prove  claims  against  bankrupt  partner,  a^d 
should  be  counted  in  making  quorum;  Purple  v.  Cooke,  4  Gray,  120,  holding 
that  separate  property  of  each  partner  is  to  be  applied  to  payment  of  separate 
debts  of  such  partner;  Mead  v.  National  Bank,  6  Blatchf.  180,  Fed.  Cas.  Na 
9,366,  holding  creditor  with  notes  for  partnership  debt  given  by  partnership 
and  indorsed  by  individual  partner  and  also  notes  by  individual  partners  inr 
dorsed  by  other  partners  may  share  in  joint  and  separate  estates;  Re  Hamilton, 
1  Fed.  800,  on  right  to  prove  partnership  debt  against  separate  estate  in 
competition  with  separate  creditors  where  partner  fraudulently  converted,  firm 
assets  to  his  own  use. 

Disapproved  in  Re  Knight,  2  Biss.  518,  Fed.  Cas.  No.  7,880;  Harris  v.  Pea- 
body,  73  Me.  262, — holding  that  partnership  creditors  may  share  in  separate 
estates  where  there  is  no  joint  estate  and  no  solvent  partner. 

Right  of  partnerships  to  contract  for  partnership  liability  for  Individual 
accounts. 

Cited  in  Davis  v.  Dodge,  30  Mich.  267,  holding  that  two  firms  may  bind  them- 
selves by  valid  agreement  that  individual  partner's  accounts  shall  be  treated 
as  partnership  liabilities. 

Right  of  creditors  oT  ostensible  partner  to  priority  over  creditors  of  actual 
partners. 
Cited  in  Broadway  Nat.  Bank  v.  Wood,  165  Mass.  312,  43  N.  E.  100,  holding 
creditors  trusting  firm  on  strength  of  ostensible  partner  not  entitled  to  priority 
over  creditors  of  actual  partners  only,  in  firm  property. 
Am.  Dec.  Vol.  VIII.--32. 


Digitized  by  VjOOQIC 


67  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  498 

57  AM.  DEC.  74,  BRAIXARD  ▼.  CliAPP,   10  GUSH.  6. 
Use  of  land  taken  for  public  pnrposes. 

Cited  in  Boston  v.  Richardson,  13  Allen,  146,  holding  that  town  may  make 
common  sewers  and  drains  under  highway  whether  it  owns  soil  or  not;  Melrose 
T.  Cutter,  159  Mass.  461,  34  N.  E.  695,  holding  when  land  is  taken  for  purpose 
of  constructing  a  drain,  either  covered  or  open  drain  may  be  maintained ;  Lincoln 
V.  Com.  164  Mass.  1,  41  N.  E.  112,  holding  that  construction  by  commonwealth  of 
metropolitan  system  of  sewers  under  highway  does  not  entitle  fee  owner  to  ad- 
ditional damages;  Newton  v.  Perry,  163  Mass.  319,  39  N.  £.  1032,  holding  that 
taking  of  land  by  city  under  statutory  authority  for  protection  of  water  supply 
carries  right  to  exclusive  possession  of  surface;  Miller  v.  Detroit,  Y.  &  A.  A.  R. 
Co.  125  Mich.  171,  84  A.  S.  R.  569,  51  L.R.A.  955,  84  N.  W.  49  (dissenting  opin- 
ion), on  necessity  of  notifying  owner  before  street  railway  company  removes  from 
highway,  shade  trees  obstructing  erection  of  trolley  poles. 

Cited  in  reference  note  in  69  A.  D.  276,  on  right  of  public  in  land  taken  for 
highways. 
Use  of  right-of-way  by  railroad  company. 

Cited  in  Hayden  v.  Skillings,  78  Me.  413,  6  Atl.  830,  holding  that  company 
may  remove  hay  and  grass  growing  within  railroad  location;  Elyton  Land  Co. 
V.  South  &  North  Ala.  R.  Co.  95  Ala.  631,  10  So.  270,  holding  that  land  acquired 
for  right  of  way  may  be  appropriated  to  erection  of  buildings  necessary  or 
proper,  unless  restrained  by  grant;  Boston  Gaslight  Co.  v.  Old  Colony  &  N.  R. 
Co.  14  Allen,  444,  holding  that  railroad  company  may  erect  necessary  building 
within  location  though  it  obstruct  private  way;  Vermilya  v.  Chicago,  M.  & 
St.  P.  R.  Co.  66  Iowa,  606,  55  A.  R.  279,  24  N.  W.  234,  holding  that  quit-claim 
deed  "of  right  of  way  for  all  purposes  connected  with  construction,  use  and 
occupation  of  railway"  did  not  confer  right  to  take  sand  therefrom  to  construct 
roundhouse;  Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  25  L.R.A.  527,  62  Fed.  129,  hold- 
ing that  fee  owner  cannot  construct  levees  on  river  bank  to  injury  of  railroad's 
use  of  right  of  way. 

Cited  in  reference  notes  in  93  A.  D.  730,  on  interest  acquired  by  condemna- 
tion of  right  of  way;  66  A.    8.    R.  754,  on  use  of  railroad  right  of  way. 

Cited  in  note  in  1  L.R.A.  215,  on  right  of  way  of  railroad. 

Distinguished  in  Brock  v.  Connecticut  &  Pass.  R.  Co.  35  Vt.  373,  holding  that 
railroad  company  may  be  enjoined  from  planting  trees  on  right  of  way  where 
spreading  roots  and  branches  injurious  to  adjoining  owner. 

—  Who  are  judges  of  necessary  use. 

Cited  in  New  York  &  N.  E.  R.  Co.  v.  Comstock,  60  Conn.  200,  22  Atl.  611; 
Locks  &  Canals  v.  Nashua  &  L.  R.  Co.  104  Mass.  1,  6  A.  R.  181;  May  v.  New 
England  R.  Co.  171  Mass.  367,  50  N.  E.  652;  Whittemore  v.  New  York,  N.  H.  &/ 
H.  R.  Co.  191  Mass.  392,  77  N.  E.  717;  Seaboard  Air  Line  R.  Co.  v.  Olive,  142 
N.  C.  257,  55  S.  E.  263;  Curtis  v.  Eastern  R.  Co.  14  Allen,  55,— to  point  that 
railroad  company  are  judges  of  extent  to  which  it  is  necessary  to  use  land  in- 
cluded within  location. 

Distinguished  in  New  Central  Coal  Co.  v.  George's  Creek  Coal  k  I.  Co. 
37  Md.  537,  holding  coal  company  empowered  to  build  railway  not  sole  judg.'s 
as  to  necessity  of  building  at  any  particular  point,  so  as  to  entitle  it  to  condemn 
another's  land. 

Ejectment  by  town  for  land  dedicated  to  public  use. 

Cited  in  Winona  v.  Huff,  11  Minn.  119,  Gil.  75,  holding  town  may  maintain 


Digitized  by  VjOOQIC 


^^9  NOTES  ON  AMERICAN  DECISIONS.  [74-80 

ejectment   to    recover    possession    of    premises   dedicated   to    public    for    public 
square. 

Ownership  of  fee  of  hlgrhway. 

Cited  in  reference  notes  in  80  A.  D.  688,  on  owner  of  land  through  which  high- 
way passes  retaining  fee;  85  A.  D.  650,  on  right  to  soil  of  highway. 
Ownership  of  herbage  and  trees  on  highway. 

Cited  in  reference  notes  in  61  A.  D.  682,  on  ownership  of  trees  by  owner  of 
land  taken  for  public  way;  80  A.  D.  688,  on  ownership  of  herbage  growing  on 
highway;  20  A.  S.  R.  537,  on  rights  of  abutting  owners  to  trees,  herbage,  etc., 
Rowing  in  highway. 

57   AM.  DEC.  80,  TWITCHELL  T.  SHAW,   10  CUSH.  40. 
What  is  accord  and  satisfaction. 

Cited  in  reference  note  in  28  A.  S.  R.  336,  on  accord  and  satisfaction. 
Cited  in    note  in  100  A.  S.  R.  429,  on  distinction  between  liquidated  and  un- 
liquidated claims  as  to  sufficiency  of  consideration  for  accord  and  satisfaction. 

—  Part  payment  as. 

Cited  in  Walan  v.  Kerby,  99  Mass.  1,  holding  that  express  promise  to  accept 
smaller  sum  in  satisfaction  of  debt  ard  receipt  in  full,  will  not  prevent  recovery 
of  balance. 

Cited  in  reference  note  in  61  A.  S.  R.  699,  on  effect  of  acceptance  of  less  than 
sum  due  as  accord  and  satisfaction. 

Cited  in  notes  in  46  A.  D.  702,  on  part  payment  as  satisfaction  of  whole  debt; 
04  A.  D.  139,  on  payment  of  part  o<  debt  as  extinguishing  whole;  20  L.R.A.  787, 
on  accord  and  satisfaction  by  part  payment  where  receipt  is  given;  20  L.R.A. 
810,  on  necessity  of  consideration  to  validity  of  accord  and  satisfaction  by  part 
payment;  1  E.  R.  C.  391,  on  parol  promise  to  accept  smaller  sum  than  due  as 
satisfaction. 

Protection  of  officer  by  process. 

Cited  in  reference  note  in  62  A.  D.  332,  on  justification  of  officers  by  their 
process. 

Cited  in  notes  in  21  A.  D.  202,  on  lack  of  protection  to  officer  having  knowledge 
aliunde  of  defect  in  process;  61  A.  D.  409,  as  to  when  process  is  justification 
for  acts  done  under  it. 

—  In  making  arrest. 

Cited  in  Cassier  v.  Fales,  139  Mass.  461,  1  N.  E.  922,  holding  officer  pro- 
tected in  arresting  infant  for  debt,  if  arrest  made  upon  valid  writ,  though  no- 
tified of  infancy;  Calderone  v.  Kiernan,  23  R.  I.  578,  51  Atl.  215,  holding  that 
trespass  will  not  lie  against  officer  for  false  arrest  under  regular  writ  issued  from 
court  of  competent  jurisdiction;  O'Shaughnessy  v.  Baxter,  121  Mass.  515,  hold- 
ing officer  making  arrest  in  good  faith  upon  regular  process,  protected  though 
he  knows  judgment,  upon  which  execution  issued,  obtained  against  one  not 
liable. 

Distinguished  in  Tellefsen  v.  Fee,  168  Mass.  188,  60  A.  S.  R.  379,  46  L.R.A. 
481,  46  N.  E.  562,  holding  officer  arresting  captain  of  foreign  vessel  under  process 
from  state  court  where  treaty  gives  consul  exclusive  jurisdiction,  not  protected 
where  informed  of  vessel's  nationality. 
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—  In  levying  execution. 

titud  in  Uoldredge  v.  McCombs,  8  Kan.  App.  663,  56  Pac.  536,  holding  oflSeer 
executing  protected,  if  process  regular  on  its  face  and  tribunal  issuing  haa 
jurisdiction  over  subject  matter;  Tiemey  v.  Frazier,  67  Tex.  437,  holding  sheriff 
protected  in  levying  execution  although  notified  of  outside  facts  rendering  it  in- 
valid; Foster  v.  Wiley,  2  Mich.  N.  P.  25,  holding  sheriff  protected  in  levying  ex- 
ecution, regular  and  legal  on  its  face,  though  debtor  notify  him  that  action  was 
appealed;  Barr  v.  Combs,  29  Or.  399,  45  Pac.  776,  holding  oflScer  protected 
where  execution  regular  and  court  issuing,  has  jurisdiction  over  subject  matter, 
though  judgment  previously  satisfied;  Allen  v.  Corlew,  10  Kan.  70,  holding  that 
execution  regular  on  its  face,  issued  by  court  having  jurisdiction  of  subject 
matter,  protects  officer  executing,  though  judgment  void;  Conner  v.  Long,  104 
U.  S.  228,  26  L.  ed.  723,  holding  sheriff  not  liable  for  conversion,  where  pend- 
ing bankruptcy  proceedings,  he  sells  under  court  order  goods  previously  attached; 
I^achman  v.  Dougherty,  81  111.  324  (dissenting  opinion),  on  right  of  officer 
to  be  protected  in  execution  of  process  regular  on  face,  where  he  has  knowledge 
of  facts  rendering  it  void. 

Cited  in  reference  note  in  60  A.  D.  145,  as  to  whether  officer  is  protected  in 
levying  and  selling  under  execution  issued  on  satisfied  judgment. 

57  AM.  DEC.  83,  TRULIi  t.  HOWLAND,   10  CUSH.   109. 
Necessity  of  pleading  misnomer. 

Cited  in  Terry  v.  Sisson,  125  Mass.  560;  Langmaid  v.  Puffer,  7  Gray,  378, — 
holding  misnomer  in  writ  waived  where  not  pleaded  in  abatement  and  after 
default  writ  amendable  without  notice;  Cleaveland  v.  Boston  Five  Cents  Sav. 
Bank,  129  Mass.  38,  holding  misnomer  not  pleaded  in  abatement  waived,  and 
execution  issued  upon  judgment  in  action,  enforceable;  Harwood  v.  Siphers, 
70  Me.  464,  to  point  that  warrant  against  "person  whose  name  is  unknown 
but  whose  person  is  well  known  of  V.  in  county  of  K."  too  defective  to  be 
aided  by  any  waiver  in  pleading;  Southern  P.  Co.  v.  Graham,  12  Tex.  Civ. 
App.  565,  34  S.  W.  135,  holding  misnomer  in  name  of  corporation  sued,  where 
proper  party  duly  served  must  be  pleaded  in  abatement;  Journey  v.  Dickerson, 
21  Iowa,  388,  holding  that  misnomer  need  not  b^  pleaded  in  abatement  where 
no  personal  service  nor  actual  notice  of  pendency  of  action. 

Cited  in  reference  notes  in  02  A.  D.  586,  on  waiver  of  misnomer;  8  A.  S.  B. 
345,  on  effect  of  failure  to  plead  misnomer  in  abatement. 
Sufficiency  of  execution  against  person. 

Cited  in  reference  note  in  59  A.  S.  R.  746,  as  to  what  irregularity  will  not 
avoid  execution  against  person. 

57  AM.  DEC.  85,  ELLIOT  v.    FITCHBURG  R.  CO.  10  CUSH.  1»1. 
Rlglits  of  riparian  owners. 

Cited  in  note  in  4  L.R.A.  572,  on  rights  of  riparian  owners. 
—  Right  to  use  of  water  of  stream. 

Cited  in  Howes  v.  Crush,  131  Mass.  207;  Pinney  v.  Luce,  44  Minn.  367,  46 
•N.  W.  501;  Vansickle  v.  Haines,  7  Nev.  249;  Lawrie  v.  Silsby,  76  Vt  240,  104 
A.  S.  R.  927,  56  Atl.  1106;  Ulbricht  v.  Eufaula  Water  Co.  86  Ala.  587,  11  A 
S.  R.  72,  4  L.R.A.  572,  6  So.  78, — holding  that  every  riparian  proprietor  has 
right  to  reasonable  use  of  water  consistent  with  equal  rights  of  other  riparian 
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owners;  Cmnmings  v.  Barrett,  10  Ciish.  186,  holding  that  upper  proprietor 
Ims  right  to  beneficial  and  reasonable  use  of  stream  consistent  with  equal 
and  common  right  of  lower  proprietor;  People  v.  Hulbert,  131  Mich.  150,  100 
A.  S.  R.  588,  64  L.R.A.  266,  91  N.  W.  211,  holding  that  riparian  owner  on 
lake  may  bathe  therein  as  against  city  drawing  water  supply  therefrom  under 
like  ownership;  New  London  Water  v.  Perry,  69  Conn-  461,  37  Atl.  1059, 
holding  that  riparian  owner  may  detain  or  pond  water  in  reasonable  manner 
having  in  view  size  and  capacity  of  stream  and  reasonable  rights  of  other 
riparian  owners;  Williams  v.  Wadsworth,  51  Conn.  277,  holding  that  upper 
riparian  owner  cannot  use  water  on  non-riparian  land  to  injury  of  lower  non- 
riparian  user  for  over  fifteen  years;  Dyer  v.  Cranston  Print  Works  Co.  22  R. 
I.  506,  48  Atl.  791,  holding  that  one  who  regulates  natural  flow  by  use  of 
reservoir  does  not  thereby  gain  exclusive  right  to  use  water  so  regulated  as 
against  another  riparian  owner. 

Cited  in  reference  notes  in  61  A.  D.  470,  on  necessity  that  use  of  water  by 
riparian 'proprietor  be  reasonable;  64  A.  D.  358,  on  right  of  riparian  owner  to 
use  of  stream;  64  A.  Di  661,  on  riparian  proprietor's  right  to  reasonable  use 
of  water. 

Cited  in  notes  in  7  A.  D.  532,  on  right  of  property  in  water;  79  A.  D.  640, 
641,  on  riparian  owner's  right  to  reasonable  use  of  water;  41  L.R.A.  741,  on 
correlative  rights  as  between  upper  and  lower  proprietors  to  use  water  of 
stream  for  engines;  25  E.  R.  C.  410,  on  right  of  riparian  owner  to  use  of  water. 

—  Right  to  natural  flow  of  stream. 

Cited  in  reference  notes  in  57  A.  D.  715,  on  right  of  riparian  owner  to  natural 
flow  of  stream  through  or  by  his  land;  61  A.  D.  447;  63  A.  D.  389, — on  riparian 
owner's  right  to  natural  and  uninterrupted  flow  of  stream;  64  A.  D.  612, 
on  right-  of  riparian  owner  to  natural  flow  of  stream^ 

Cited  in  note  in  79  A.  D.  639,  on  rule  that  riparian  owner  shall  not  diminish 
natural  flow  of  stream. 

—  ifllght  to  divert  water  of  stream  generally. 

Cited  in  Smith  v.  Rochester,  38  Hun^  612,  holding  that  wrongful  diversion 
of  waters  of  stream  may  be  restrained  by  riparian  owner,  although  he  sustains 
no  actual  damage  thereby;  Shamleff'er  v.  Council  Grove  Peerless  Mill  Co.  18 
Kan.  24,  holding  that  riparian  owner  cannot  divert  water  from  natural  channel 
and  return  it  at  point  below,  where  intermediate  non-assenting  landowner  in- 
jured; Cox  V.  Howell,  108  Tenn.  130,  58  L.R.A.  487,  65  S.  W.  868,  holding  that 
upper  riparian  proprietor  cannot  divert  water  to  injury  of  lower  proprietor 
where  stream  in  natural  flow  insuflicient  to  operate  lower  proprietor's  mill. 

Cited  in  note  in  9  L.R.A.  812,  on  riparian  owner's  right  to  divert  water  of 
stream. 

Cited  and  explained  in  Druley  v.  Adam,  102  111.  177,  holding  that  in  diverting 
water  one  cannot  take  advantage  of  fact  that  he  has  caused  water  to  flow  into 
stream  by  artificial  means. 

—  Right  to  divert  for  irrigation. 

Cited  in  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674,  holding  that  by  law,  ripa- 
rian proprietors  are  entitled  to  reasonable  use  for  irrigation  purposes;  Clark 
V.  Allaman,  71  Kan.  206,  70  L.R.A.  971^  80  Pac.  571;  Thorp  v.  Freed,  1  Mont. 
651;  Meng  v.  Coffee,  67  Neb.  500,  108  A.  S.  R.  697,  60  L.R.A.  910,  93  N.  W. 
713;  Jones  v.  Adams,  19  Nev.  78,  3  A.  S.  R.  788,  6  Pac.  442;  Lone  Tree  Ditch 
Co.  V.  Cyclone  Ditch  Co.  15  S.  D.  519,  91  N.  W.  352,— holding  that  riparian  owner 
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has  right  to  reasonable  use  of  water  for  irrigation  purposes;  Union  Mill  & 
Mm.  to.  V.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371,  holding  that  water 
cannot  be  diverted  for  irrigation  so  as  to  materially  affect  rights  of  other 
riparian  owners;  Baker  v.  Brown,  55  Tex.  377,  holding  use  for  irrigation  pur- 
poses must  be  subordinate  to  joint  proprietor's  right  of  use  for  necessary  and 
domestic  purposes;  Messinger's  Appeal,  109  Pa.  285,  4  Atl.  162,  16  Pittsb. 
L.  J.  N.  S.  399,  43  Phila.  Leg.  Int.  99;  Low  v.  SchafTer,  24  Or.  239,  33  Pac 
678, — holding  that  diversion  for  irrigation  can  only  be  exercised  reasonably  and 
consistent  with  like  use  by  others;  Clough  v.  Wing,  2  Ariz.  371,  17  Pac.  453, 
holding  that  injunction  will  not  issue  to  restrain  diversion  for  irrigation  pur- 
poses, when  sufficient  water  for  both  parties;  Chamock  v.  Higuerra,  111  Cal. 
473,  52  A.  S.  R.  195,  32  L.R.A.  190,  44  Pac.  171,  holding  that  riparian  owner, 
may  by  use  of  pumps  divert  reasonable  quantity  of  water  for  irrigation  pur- 
poses; Beaver  Brook  Reservoir  &  Canal  Co.  v.  St.  Vrain  Reservoir  &.  Fish  Co. 
6  Colo.  App.  130,  40  Pac.  1060,  holding  that  common-law  right  to  use  of  water 
does  not  permit  construction  of  reservoirs  for  storage  for  irrigation  purposes; 
Kansas  v.  Colorado,  206  U.  S.  46,  51  L.  ed.  956,  27  Sup.  Ct.  Rep.  655,  holding 
that  one  state  cannot  enjoin  another  state  from  diverting  water  of  river  for 
irrigation  purposes,  where  diminution  though  injurious  to  some  portion  has 
worked  but  little  if  any  detriment  to  great  body  of  river's  valley;  Miller  v. 
Rickey,  127  Fed.  573,  to  point  that  reasonableness  or  lawfulness  of  diversion 
not  affected  by  mere  mode  of  diversion. 
^Rlghtfl  acquired  by  prior  appropriation  of  water. 

Cited  in  reference  note  in  61  A.  D.  470,  on  rights  to  be  acquired  by  prior  appro- 
priations of  water  of  stream. 

Cited  in  notes  in  43  A.  D.  277,  on  rights  acquired  by  prior  appropriation  of 
water  of  stream  for  mill  purposes;  30  L.R.A.  668,  on  right  of  prior  appropria- 
tion of  water. 

—  Right  to  lee  on  stream  over  tlielr  land. 

Cited  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  700,  63  A.  S.  R.  416,  36  L.R.A. 
01)7,  70  N.  W.  757,  holding  that  riparian  owner's  right  to  ice  is  same  as  in  water 
before  it  is  congealed;  State  v.  Pottmeyer,  33  Ind.  402,  6  A.  R.  224;  Myer  t. 
Whitaker,  55  How.  Pr.  376,  5  Abb.  N.  C.  172;  Washington  Ice  Co.  v.  Shortall, 
101  HI.  46,  40  A.  R.  196, — holding  that  riparian  owner  has  unlimited  use  and 
appropriation  of  ice  as  his  exclusive  property;  Searle  v.  Gardner,  22  W.  N.  C 
73,  13  Atl.  835,  10  Sadler  (Pa.)  163,  holding  riparian  owner  may  take  ice 
from  stream  for  purpose  of  selling  same,  if  flow  not  appreciably  diminished; 
Dodge  v.  Berry,  26  Hun,  246,  holding  that  millowner  with  flowage  rights  on 
another  land  has  no  right  to  ice  forming  in  water  over  such  land. 

Cited  in  notes  in  32  A.  R.  167,  on  rights  of  riparian  owners  as  to  ice; 
38  A.  R.  256,  257,  on  right  to  take  ice  from  streams;  12  L.R.A.  584,  on  title  to 
ice   formed   on  private  waters. 

—  Right  to  have  water  descend  In  its  pure  state. 

Cited  in  Barnard  v.  Sherley,  135  Ind.  547,  41  A.  S.  R.  464,  24  L.R.A.  568, 
34  N.  E.  600,  holding  that  sanitarium  proprietor  without  negligence  or  malice 
will  not  be  enjoined  from  permitting  artesian  well  water,  used  for  bathing  pur- 
poses, to  flow  into  stream  which  is  natural  watercourse  of  basin  where  well 
situated. 

—  Right  of  state  to  take  water  of  great  ponds  without  compensation. 
Cited  in  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  1  L.R.A-  466, 
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18  N.  E.  465,  holding  that  legislature  may  appropriate  waters  of  great  ponds 
for  public  uses  without  compensating  landowners  along  stream  flowing  there- 
from for  damages  inflicted. 

—  Right  of  landowner  where  dam  injures  water  prlTllege. 

Cited  in  Winchell  v.  Clark,  68  Mich.  64,  35  N.  W.  907,  holding  that  unlawful 
flowing  of  land  by  erection  of  dam  and  consequent  injury  to  landowner's  water 
privilege  may  be  abated  as  nuisance. 

What  constitutes  reasonable  use  of  stream. 

Cited  in  Jones  v.  Conn,  39  Or.  30,  87  A.  S.  R.  634,  54  L.R.A.  630,  64  Pac. 
855, 'holding  reasonable  use  to  be  determined  by  its  effect  upon  other  riparian 
proprietors;  Wilkes-Barre  Water  Co.  v.  Lehigh  Coal  k  Nav.  Co.  14  Luzerne 
Leg.  Reg.  319;  Batavia  Mfg.  Co.  v.  Newton  Wagon  Co.  91  III.  230, — ^holding 
reasonableness  of  use  not  dependent  on  what  is  reasonable  for  one*8  business, 
but  what  is  consistent  with  rights  of  others;  Mason  v.  Whitney,  193  Mass. 
152,  118  A.  8.  R.  488,  7  L.R.A.(N.S.)  289,  78  N.  E.  881,  to  point  that  in  de- 
termining whether  use  of  stream  by  owner  of  mill  privilege  is  reasonable  as 
against  lower  proprietor  any  use  which  is  beneficial  may  be  considered. 

Cited  in  reference  notes  in  63  A.  D.  389,  on  matters  upon  which  riparian 
owner's  right  to  reasonable  use  depends;  67  A.  D.  727,  on  reasonableness  of  use 
of  stream  by  riparian  proprietor. 

Cited  in  notes  in  79  A.  D.  641,  on  what  is  reasonable  use  of  water  by  riparian 
owner;  79  A.  D.  643,  on  what  is  reasonable  use  of  water  for  irrigation  purposes 
by  riparian  owner. 

Reasonable  use  of  stream  as  question  for  Jury. 

Cited  in  note  in  79  A.  D.  644,  on  reasonable  use  or  detention  of  water 
by  riparian  owner  as  question  for  jury. 

Right  to  damages  where  water  of  stream  is  diverted. 

Cited  in  Garwood  v.  New  York  C.  &  H.  R.  R.  Co.  38  N.  Y.  400,  38  A.  R.  452 
(affirming  17  Hun,  356),  liolding  action  maintainable  to  recover  damages  where 
diversion  materially  reduces  grinding  power  of  mill;  Higgins  v.  Flemington 
Water  Co.  36  N.  J.  Eq.  538,  holding  that  diversion  by  authority  of  riparian 
proprietor  to  supply  village  with  water  entitles  legal  redress  to  another  ripa- 
rian owner  injured  thereby;  Mannville  Co.  v.  Worcester,  138  Mass.  89,  52  A.  R. 
261,  holding  so  far  as  diverted  water  is  returned  its  withdrawal  constitutes 
no  wrong. 

Cited  in  reference  notes  in  57  A.  D.  715,  on  liability  of  riparian  owner 
for  diversion  of  water  course;  64  A.  D.  358,  on  necessity  of  proof  of  actual 
damage  by  diversion  of  water  course;  65  A.  D.  401,  on  right  to  damages  for 
diversion  of  stream. 

Cited  in  notes  in  37  A.  R.  274,  on  preventive  relief  from  diverting  water  by 
riparian  owner;  41  L.R.A.  755,  756,  on  what  will  give  right  of  action  as  between 
upper  and  lower  proprietors  as  to  use  and  flow  of  water  in  stream. 

Distinguished  in  Lund  v.  New  Bedford,  121  Mass.  286,  holding  right  to 
damages  not  dependent  upon  actual  injury  when  natural  rights  might  be  lost  by 
adverse  invasion  thereof;  Ware  v.  Allen,  140  Mass.  513,  5  N.  K  629,  holding 
fact  that  one  wrongfully  diverting  water  returns  equal  amount  from  artificial 
sources  does  not  prevent  recovery  of  damages  where  right  to  natural  flow 
might  in  time  be  lost. 
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57  AM.  DEC.   92,  MORRELL  t.  TRENTON  MUT.  lilFE  St  F.  INS.  CO. 
10  CUSH.  282. 

Insurable  interest  In  life. 

Cited  in  Morgan  v.  Segenfelter,  32  K7.  L.  Rep.  226,  14  L.KA.(N.S.)  1172,  105 
S.  W.  476,  holding  that  first  cousins  have  not  from  fact  of  relationship  insurable 
interests  in  each  other;  Life  Ins.  Clearing  Co.  v.  O'Neill,  54  L.R.A.  225,  45 
C.  C.  A.  641,  106  Fed.  800,  holding  that  adult  son  has  not  from  bare  fact  of 
relationship,  insurable  interest  in  father;  O'Rourke  v.  John  Hancock  Mut.  L. 
Ins.  Co.  10  Misc.  405,  31  N.  Y.  Supp.  130,  holding  that  parent,  at  common-law, 
has  right  to  insure  child's  life;  Connecticut  Mut.  L.  Ins.  Co.  v.  Luchs,  108  y.  S. 
408,  27  L.  ed.  800,  2  Sup.  Ct.  Rep.  049,  holding  that  partner  has  insurable 
interest  in  co-partner  to  extent  of  moiety  of  capital  he  contributed  to  him; 
Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  12,  101  A.  S.  R.  650,  55  Atl.  191, 
holding  policy  of  insurance  upon  corporation's  manager,  procured  by  one  furnish- 
ing funds  to  corporation,  not  void  for  want  of  insurable  interest;  Alexander  v. 
Sanders,  93  Ala.  345,  9  So.  521;  Belknap  v.  Johnston,  114  Iowa,  265,  86  N. 
W.  267, — holding  that  creditor  has 'insurable  interest  in  debtor's  life;  Burton  v. 
Connecticut  Mut  L.  Ins.  Co.  119  Ind.  207,  12  A.  S.  R.  405,  21  N.  E.  746, 
holding  relationship  of  grandfather  and  grandchild  not  such  insurable  interest 
as  will  uphold  policy. 

Cited  in  reference  notes  in  71  A.  D.  530,  on  who  has  insurable  interest  in 
life  of  another  and  necessity  therefor;  77  A.  D.  364,  as  to  what  is  insurable 
interest  in  life  of  another;  25  A.  S.  R.  123,  on  interest  arising  from  contract  as 
creating  insurable  interest;  25  A.  S.  R.  643,  on  insurable  interest  of  fiancee; 
35  A.  S.  R.  809,  on  insurable  interest;  12  A.  S.  R.  409;  41  A.  S.  R.  885,— on 
insurable  interest  in  life;  68  A.  S.  R.  820,  on  insurable  interest  in  life  of  co- 
partner; 84  A.  D.  291;  2  A.  S.  R.  574;  34  A.  S.  R.  472;  87  A.  S.  R.  484,— on 
insurable  interest  in  life  of  another. 

Cited  in  notes  in  46  A.  R.  190,  on  partner's  insurable  interest  in  life  of 
copartner;  47  A.  S.  R.  113,  on  necessity  for  insurable  interest  in  life  insured 
for  one's  own  benefit;  75  A.  S.  R.  777,  on  what  is  insurable  interest  in  life; 
52  A.  R.  139,  140;  2  L.R.A.  845,  on  insurable  interest  of  creditor  in  life  of  debtor. 
—  Right  to  insure  for  benefit  of  stranger. 

cited  in  Robinson  v.  United  States  Mut.  Acci.  Asso.  68  Fed.  825;  Milner 
V.  Bowman,  119  Ind.  448,  5  L.R.A.  95,  21  N.  E.  1094;  Union  Fraternal  League 
T.  Walton,  109  Ga.  1,  77  A.  S.  R.  350,  46  L,R.A.  424,  34  S.  E.  317,— holding 
that  one  may  insure  his  life  and  make  policy  payable  to  one  without  insurable 
interest  in  him;  Crosswell  v.  Connecticut  Indemnity  Asso.  51  S.  C.  103,  28  S. 
E.  200,  holding  that  any  person  may  insure  his  own  life  for  benefit  of  stranger 
if  not  evasion  of  law  against  wager  policies;  Hurd  v.  Doty,  86  Wis.  1,  21 
L.R.A.  746,  56  N.  W.  371,  on  right  of  one  to  insure  her  life  for  benefit  of  another 
not  blood  relation. 

Cited  in  refero.nce  note  in  77  A.  D.  364,  on  right  of  one  to  insure  his  own  life 
for  benefit  of  whom  he  pleases. 
To  whom  insurance  may  be  assigned. 

Cited  in  reference  notes  in  64  A.  D.  532;  2  A.  S.  R.  575;  25  A.  S.  R.  123,— 
on  assignability  of  policy  to  one  having  no  insurable  interest. 

Cited  in  note  in  56  A.  D.  751,  as  to  whom  assignment  of  insurance  may  be 
made. 
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57  AM.  DEC.  105,  JACOBS  t.  POLIiARD,  10  CUSH.  287. 
Right  of  contribution  between  Joint  tort  feasors. 

Cited  in  Turner  v.  Hitchcock,  20  Iowa,  310,  holding  that  there  is  no  con- 
tribution among  tort  feasors;  Eaton  &.  P.  Co.  v.  Mississippi  Valley -Trust  Co. 
123  Mo.  App.  117,  100  S.  W.  551,  holding  that  common  law  allows  no  contribu- 
tion where  conduct  shows  moral  guilt  or  intentional  breach  of  legal  duty; 
Sutton  V.  Morris,  102  Ky.  611,  44  S.  W.  127,  holding  that  one  wilfully  and  un- 
lawfully cutting  and  carrying  away  timber  cannot  compel  contribution  from 
joint  tort  feasor;  Farwell  v.  Becker,  129  111.  261,  6  L.R.A.  400,  21  N.  E.  792; 
Vandiver  v.  Pollak,  97  Ala.  467,  19  L.R.A.  628,  12  So.  473,— holding  creditors 
wrongfully  but,  in  good  faith,  procuring  attachment,  liable  to  contribute  to  one 
paying  judgment;  Johnson  v.  Torpy,  35  Neb.  604,  37  A.  S.  R.  447,  63  N.  W. 
575,  holding  that  one  knowing  act  done  to  be  wrong  cannot  demand  contribu- 
tion from  one  equally  culpable;  Boyer  v.  Bolender,  129  Pa.  324,  15  A.  S.  R. 
723,  18  Atl.  127,  46  Phila.  Leg.  Int.  370,  20  Pittsb.  L.  J.  N.  S.  79,  24  W.  N. 
C.  300,  holding  that  one  paying  joint  judgment  recovered  for  fraudulent  appro- 
priation of  funds  cannot  compel  contribution;  Clark  v.  First  Nat.  Bank,  67 
Mo.  App.  277,  to  point  that  law  implies  promise  to  pay  over  to  true  owner 
where  one  receives  money  that  rightfully  belongs  to  another. 

Cited  in  reference  notes  in  12  A.  S.  R.  560,  on  contribution  between  wrong- 
doers; 57  A.  S.  R.  725,  on  allowance  of  contribution  among  joint  tort  feasors; 
99  A.  S.  R.  843,  on  contribution  or  indemnity  between  wrongdoers. 

Cited  in  notes  in  73  A.  D.  148,  on  contribution  between  cotrespassers ;  1  L.R.A. 
313,  on  contribution  between  wrongdoers. 

Distinguished   in  Hess  v.  Lowrey,   122   Ind.  225,  17   A.  S.  R.  355,  7  L.R.A. 
90,  23  N.  E.  156,  holding  contribution  enforceable  where  tort  feasors  partners 
unless  partner  seeking  contribution  wilfully  inflicted  wrong. 
Recovery  of  indemnity  from  Joint  tort  feasor. 

Cited  in  Hoggan  v.  Cahoon,  26  Utah,  444,  99  A.  S.  R.  837,  73  Pac.  512,  holding 
agent  entitled  to  be  indemnified  when  compelled  to  pay  damages  for  taking 
property  by  principal's  direction,  when  he  has  reasonable  ground  to  believe 
principal  owns  same;  Cook  v.  Merrifield,  139  Mass.  141,  29  N.  E.  540,  holding 
that  constable  wrongfully  turning  over  to  mortgagee  goods  not  included  in 
mortgage,  cannot  upon  being  sued,  recover  from  mortgagee;  Nashua  Iron  & 
Steel  Co.  V.  Worcester,  &  N.  R.  Co.  62  N.  H.  159,  holding  that  one  may 
recover  indemnity,  if  he  could  not  and  the  other  could  have  prevented  injury  by 
ordinary  care,  though,  but  for  his  own  negligence  injury  would  not  have  hap- 
pened. 

Cited  in  note  in  40  A.  D.  425,  as  to  when  agreement  for  indemnity  is  void 
because  act  indemnified  against  is  illegal. 
Validity  of  indemnity  to  sheriffs. 

Cited  in  note  in  86  A.  S.  R.  555,  on  validity  of  indemnity  to  sheriffs. 

57  AM.  DEC.  108,  STEVENS  v.  DEALS,  10  CUSH.  291. 
Rights  of  married  woman  as  to  choses  in  action  in  her  name. 

Cited  in  Giffin  v.  Blandin,  80  Md.  330,  30  Atl.  624,  holding  that  married 
woman  who  holds  realty  mortgage  and  notes  secured  thereby  cannot  assign 
same  without  husband's  consent;  Allen  v.  Wilkens,  3  Allen,  321,  holding  that 
wifc*s  administrator  may  sue  on  note  if  husband  die  without  reducing  it  to 
possession. 
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Cited  in  reference  notes  in  65  A.  D.  216,  on  husband's  rights  to  wife's  choees 
in  action;  73  A.  D.  302,  on  what  acts  of  husband  will  amount  to  appropriation 
by  him  of  wife*s  choses  in  action. 
Validity  of  wife's  endorsement  of  note  payable  to  ber. 

Cited  in  Russ  v.  George,  45  N.  H.  467;  Slawson  v.  Loring,  5  Allen,  340, 
81  A.  D.  750, — holding  enujrsement  made  with  husband's  authority  and  consent 
sufficient  to  vest  title  in  endorser;  George  v.  Cutting,  46  N.  U.  130,  88  A.  D.  195, 
holding  that  note  given  wife  as  payment  for  personal  property  which  husband 
had  not  reduced  to  possession  may  be  endorsed  without  his  assent;  Walton  ▼. 
Bristol,  125  N.  C.  419,  34  S.  E.  544  (dissenting  opinion),  on  validity  of  endorse- 
ment of  note  by  wife  without  husband's  assent. 

Cited  in  reference  note  in  72  A.  D.  163,  on  indorsement  of  note  by  married 
woman  as  passing  title. 
Effect  of  wife's  Judgment  against  husband. 

Cited  in  Simmons  v.  Thomas,  43  Miss.  31,  5  A.  R.  470;  holding  judgment  in 
favor  of  wife  against  husband  valid;  Shade  v.  Shade,  5  Clark  (Pa.)  493,  holding 
judgment  confessed  by  husband  in  favor  of  wife,  without  intervention  of  trustee, 
valid  in  equity. 
Wife's  auttiority  to  bind  tiusband  by  negotiable  instruments. 

Cited  in  note  in  98  A.  S.  R.  635,  on  wife's  authority  to  bind  husband  by  nego- 
tiable instruments. 

£ffect  of  agent's  limited  authority. 

Cited  in  Brown  v.  Donnell,  49  Me.  421,  77  A.  D.  266,  holding  that  authority, 
by  corporation's  agent  to  transfer  note  by  indorsement,  does  not  necessarily  give 
authority  to  bind  corporation  as  indorser. 
Promissory  note  as  chose  in  action. 

Cited  in  note  in  46  A.  D.  51,  on  promissory  note  as  chose  in  action. 

57  AM.  DEC.  Ill,  SCRIPTURE  v.  LOWELL  MUT.  F.  INS.  CO.  10  CUSH. 

856. 
For  what  losses  insurer  is  liable. 

Cited  in  Heuer  v.  Westchester  F.  Ins.  Co.  44  111.  App.  429,  holding  insurer 
under  policy  insuring  against  loss  or  damage  by  fire,  liable  for  such  loss  only 
as  is  proximate  result  of  fire;  Way  v.  Abington  Mut.  F.  Ins.  Co.  166  Mass.  67, 
55  A.  S.  R.  379,  32  L.R.A.  C08,  43  N.  E.  1032,  holding  damage  to  insured 
property  by  burning  of  soot  in  chimney  accidentally  ignited  by  burning  of  waste 
paper  in  stove  within  terms  of  policy  against  loss  or  damage  by  fire;  Lynn  Gis 
A  Electric  Co.  v.  Meriden  F.  Ins.  Co.  158  Mass.  670,  35  A.  S.  R.  540,  20  L.R.A. 
297,  33  N.  E.  600,  holding  that  policy  covers  damage  to  electric  lighting  ma- 
chinery, in  part  of  building  not  burned,  where  fire  caused  short  circuit,  starting 
powerful  current  of  electricity;  Collins  v.  Delaware  Ins.  Co.  7  Del.  Co.  Rep.  365, 
9  Pa.  Super  Ct.  570,  44  W.  N.  C.  230,  holding  that  policy  covers  damage  by 
soot  and  smoke  where  oil  in  oil  stove  takes  fire  and  bums  in  place  other  than 
wick;  American  Towing  Co.  v.  German  F.  Ins.  Co.  74  Md.  25,  21  Atl.  553, 
holding  that  insurance  upon  steam  tug  including  boiler  does  not  cover  damage  to 
interior  of  boiler  caused  by  over-beating  from  furnace  fires  owing  to  absence  of 
water;  Witherell  v.  Maine  Ins.  Co.  49  Me.  201,  holding  that  loss  by  larceny 
falls  upon  insurers,  if  assured  during  and  subsequent  to  fire  uses  utmost  exertions 
to  protect  property;  Singleton  v.  Phenix  Ins.  Co.  132  N.  Y.  298,  30  N.  E.  839, 
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to  point  that  actual  ignition  or  combustion  need  not  be  shown  to  establish 
loss  by  fire;  Leonard  v.  Orient  Ins.  Co.  64  L.R.A.  706,  48  C.  0.  A.  369,  109  Fed. 
:286,  holding  that  provision  that  insurance  shall  cease  if  building  fall  except  as 
result  of  fire  will  not  defeat  liability  where  part  of  building  is  knocked  down 
by  explosion  in  neighboring  building  and  fire  immediately  appears  in  exposed 
part. 

Cited  in  reference  notes  in  40  A.  D.  193,  as  to  what  is  loss  by  fire;  78  A.  S.  R. 
129,  on  what  covered  by  fire-insurance  policy. 

Cited  in  notes  in  34  A.  D.  261,  on  what  is  loss  by  fire  within  meaning  of  policy; 
-45  A.  D..  658,  as  to  what  is  fire  within  meaning  of  insurance  policy ;  45  A.  D. 
659,  as  to  whether  loss  by  lightning  is  covered  by  insurance  against  fire;  14 
E.  R.  C.  293,  on  rule  causa  proxima  non  remota  spectatur  where  property  is 
insured  against  classes  of  perils,  or  where  certain  classes  of  perils  are  excepted. 
—  lioss  by  explosion. 

Cited  in  Heuer  v.  Northwestern  Nat.  Ins.  Co.  144  111.  393,  19  L.R.A.  594, 
33  N.  E.  411,  holding  damage  by  explosion  produced  by  lighting  match  not  loss 
by  fire  where  goods  not  burned;  American  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar 
Ref.  Co.  21  L.R.A.  672,  6  C.  C.  A.  336,  9  U.  S.  App.  186,  67  Fed.  294,  holding 
loss  by  explosion,  when  explosion  result  of  fire,  loss  by  fire  within  meaning  of 
insurance  policy;  Caballero  v.  Home  Mut.  Ins.  Co.  16  La.  Ann.  217,  holding  loss 
by  concussion  as  result  of  explosion  in  another  and  distant  building  wliere  fire 
started  not  covered  by  policy;  Renshaw  v.  Missouri  State  Mut.  F.  &  M.  Ins.  Co. 
103  Mo.  595,  23  A.  S.  R.  904,  15  S.  W.  945,  holding  that  indemnity  against 
loss  or  damage  by  fire  without  making  exception,  covers  damage  from  explosion 
resulting  from  gas  jet  coming  in  contact  with  inflammable  vapor;  Mitchell  v. 
Potomac  Ins.  Co.  16  App.  D.  C.  241,  to  point  that  lighted  match  held  by 
-employee  of  insured  coming  in  contact  with  gasolene  vapor  and  causing 
-explosion  is  not  fire  within  meaning  of  policy;  Smiley  v.  Citizens*  F.  M.  &  L. 
Ins.  Co.  14  W.  Va.  33;  United  Life  F.  &  M.  Ins.  Co.  v.  Foote,  22  Ohio  St.  340, 
10  A.  R.  725,  6  Legal  Gaz.  345, — holding  exception  of  any  loss  by  explosion 
should  be  interpreted  as  loss  by  fire  resulting  from  explosion;  La  Force  v. 
Williams  City  F.  Ins.  Co.  43  Mo.  App.  518;  Hale  v.  National  F.  Ins.  Co.  115 
Tenn.  513,  112  A.  S.  R.  870,  92  S.  W.  402,  5  A.  &  E.  Ann.  Cas.  777,— holding  that 
policy  covers  loss  by  explosion  where  fire  preceded  explosion  though  such  liability 
is  excluded;  Dows  v.  Faneuil  Hall  Ins.  Co.  127  Mass.  346,  34  A.  R.  384,  holding 
insurance  policy  covers  loss  by  fire  breaking  out  immediately  after  destruction 
of  building  by  explosion. 

Cited  in  reference  note  in  59  A.  D.  707,  on  fire  insurance  policy  covering  loss 
•caused  by  explosion  of  gun-powder. 

Cited  in  notes  in  45  A.  D.  660,  as  to  whether  loss  by  explosion  is  covered  by 
insurance  against  fire;  36  A.  S.  R.  858,  on  fire  accompanied  by  explosion  as 
proximate  cause  of  loss  of  insured  property;  19  L.R.A.  595,  on  liability  of  insurer 
for  loss  caused  by  explosion. 

57  AM.  DEC.   120,  WORCESTER  COUNTY  BANK  v.  DORCHESTER  St 

M.  BANK,    10  CUSH.  488. 
Burden  of  proving  good  or  bod  faith  In  taking  of  note  or  chatteL 

Cited  in  Totten  v.  Bucy,  57  Md.  446;  Hazard  v.  Spencer,  17  R.  I.  561,  23  Atl. 
729, — holding  burden  of  proving  good  faith  in  taking  note  on  holder  after  maker 
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shows  fraudulent  inception;  Hamilton  v.  Vought,  34  N.  J.  L.  187,  denying  title 
to  note  affected  by  fraud  of  prior  party  without  proof  of  holder's  bad  faith. 

Cited  in  reference  note  in  85  A.  D.  264,  on  burden  of  proof  as  to  circumstances 
under  which  stolen  bank  bills  were  acquired. 

Cited  in  notes  in  3  A.  S.  R.  205,  on  burden  of  proof  in  actions  on  lost,  stolen, 
or  fraudulently  obtained  chattel;  3  A.  D.  235,  on  suspicious  circumstances  and 
bona  fides  as  to  holder  of  negotiable  instrument;  5  A.  R.  267,  as  to  whether 
the  taking  of  negotiable  paper  under  suspicious  circumstances  will  vitiate  the 
title;  11  A.  S.  R.  326,  on  burden  of  proof  as  to  bona  fide  ownership  of  negotiable 
instrument;  17  L.R.A.  329,  on  burden  of  proof  of  bona  fide  holding  after  proof 
of  fraud  or  illegality  in  inception  of  negotiable  instrument. 
Rights  of  bona  fide  lioldcrs  of  negotiable  Instruments. 

Cited  in  Mears  v.  Waples,  4  Houst.  (Del.).  62,  holding  title  of  bona  fide 
transferee  of  bill  of  lading  not  affected  by  secret  agreement  between  vendor  and 
vendee  as  to  goods;  Clark  v.  Thayer,  105  Mass.  216,  7  A.  R.  511,  sustaining  bona 
fide  holder's  recovery  on  unmatured  note  taken  with  knowledge  of  maker's  previ- 
ous death  but  without  notice  that  it  was  accommodation  note;  Davis  v.  Seelcy, 
71  Mich.  209,  38  N.  W.  901,  sustaining  bona  fide  holder's  right  to  recover  on 
notes  given  as  part  of  illegal  contract;  Kinyon  v.  Wohlford,  17  Minn.  230, 
Gil.  215,  10  A.  R.  105,  holding  want  of  delivery  no  defense  to  action  on  note  by 
bona  fide  holder;  Bush  v.  Crawford,  Fed.  Cas.  No.  2,224,  9  Phila.  393,  29 
Phi  la.  Leg.  Int.  365,  holding  bona  fide  holder's  recovery  not  affected  by  maker's 
lack  of  authority  to  negotiate  note;  Brooklyn  City  &  N.  R.  Co.  v.  National  Bank, 
102  U.  S.  14,  26  L.  ed.  61,,  sustaining  bank's  recovery  on  note  originally  misap- 
propriated, but  which  it  received  in  good  faith  as  security  for  antecedent  debt; 
Spaulding  v.  Kendrick,  172  Mass.  71,  51  N.  E.  453,  denying  right  to  recover  from 
one  taking  draft  in  good  faith  as  security,  from  receiver  of  bank  who  obtained 
it  with  stolen  money;  Belmont  Branch  Bank  v.  Hoge,  35  N.  Y.  65,  sustaining 
pledgee's  title  to  unmatured  bills  of  exchange  taken  from  apparent  owner  as 
collateral  for  advances,  although  pledged  by  agent  in  breach  of  trust;  Collins 
V.  Gilbert,  94  U.  S.  753,  24  L.  ed.  170,  holding  evidence  of  misappropriation 
of  draft  incompetent  in  action  by  bona  fide  holder  against  acceptor;  Sohier  v. 
Lamb,  134  Mass.  275,  holding  that  negotiable  bond  lost  before  issue  constitutes 
claim  against  insolvent  corporation ;  Northrup  v.  First  Nat.  Bank,  3  Luzerne  Leg. 
Reg.  178,  denying  injunction  to  restrain  bank  from  disposing  of  negotiable 
bonds  innocently  received  as  collateral  from  trustee  who  derrauds  cestui  que 
trust;  Copper  v.  Jersey  City,  44  N.  J.  L.  634,  as  to  validity  of  negotiable  bonds 
never  delivered,  in  hands  of  bona  fide  holder.    ' 

Cited  in  notes  in  26  A.  D.  157,  on   right  of  bona  fide  holder  to  recover  on 
negotiable   instrument;    52   A.  D.  450,  on   owner's  right  to   recover   from  bank 
on  proof  of  destruction  of  bank  note;  37  A.  S.  R.  458,  on  necessity  for  delivery 
of  negotiable  instrument;  3  E.  R.  C.  640,  on  rights  of  holder  of  bank  note. 
—  Effect  of  fraud  or  duress  in  Inception. 

Cited  in  Phelan  v.  Moss,  07  Pa.  59,  5  A.  R.  402,  3  Legal  Gaz.  50,  28  Phila. 
Leg.  Int.  117,  holding  that  holder  of  negotiable  note  bona  fide  for  value,  without 
notice  of  fraud  can  recover;  Clark  v.  Pease,  41  N.  H.  414,  sustaining  bona  fide 
holder'8  recovery  on  note  originally  obtained  by  duress;  Farrell  v.  Lovett,  C8 
Me.  320,  28  A.  R.  59,  sustaining  title  of  innocent  indorsee  taking  note  for  value 
before  maturity,  though  payee  obtained  same  by  misrepresentations;  Johnson  v. 
Way,  27  Ohio  St.  374;  Phelan  v.  Moss,  67  Pa.  69,  5  A.  R.  402,--sustaining  bona 
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fide  holder's  title  to  note  obtained  by  fraud;  Roth  v.  Colvin,  A.  A  Co.  32  Vt.  125, 
denying  recovery  to  bona  fide  holder  taking  note,  originally  obtained  by  fraud, 
tinder  circumstances  which  would  put  prudent  person  on  inquiry. 

—  From  one  unlawfully  in  possession. 

Cited  in  note  in  19  L.R.A.(N.S.)  109-111,  on  rights  of  owner  of  negotiable 
paper,  payable  to  bearer,  or  indorsed  in  blank,  as  against  bona  fide  purchaser 
from  one  unlawfully  in  possession. 

—  Stolen  instruments. 

Cited  in  Sally  v.  Terrill,  95  Me.  553,  85  A.  S.  R.  433,  55  L.R.A.  730,  50  Atl. 
896,  denying  drawer's  liability  to  bona  fide  holder  of  stolen  negotiable  order; 
Massachusetts  Nat.  Bank  v.  Snow,  187  Mass.  159,  72  N.  E.  959,  holding  that 
holder  in  due  course  of  stolen  promissory  note  payable  to  bearer  can,  under 
negotiable  instruments  act,  acquire  good  title  from  thief;  Burson  v.  Huntington, 
21  Mich.  415,  4  A.  R.  497,  denying  bona  fide  holder's  recovery  on  note  stolen 
before  inception;  Spooner  v.  Holmes,  102  Mass.  503,  3  A.  R.  491,  denying 
owner's  recovery  of  stolen  coupons  of  United  States  bonds  from  one  who  received 
them  in  good  faith  and  without  gross  negligence;  Scollans  v.  E.  H.  Rollins  & 
Sons,  173  Mass.  275,  73  A.  S.  R.  284,  53  N.  E.  863  (subsequent  appeal  179 
Mass.  353),  sustaining  action  of  conversion  against  innocent  purchaser  of 
non-negotiable  bonds  from  embezzler;  Long  Island  Loan  &  T.  Co.  v.  Columbus, 
C.  &  I.  C.  R.  Co.  G5  Fed.  455,  holding  obligor  liable  on  embezzled  negotiable 
bonds  to  bona  fide  holder  who  purchased  with  two  unpaid  matured  coupons 
attached. 

Cited  in  reference  notes  in  76  A.  D.  175,  on  right  of  innocent  holder  of  stolen 
bank  bills  to  recover  thereon;  Sd^A.  D.  264,  on  recovery  by  holder  of  bank  bill 
stolen  before  issuance. 

Cited  in  notes  in  89  A.  D.  391,  on  right  of  bona  fide  holder  to  recover  on  stolen 
bank  note;  3  A.  S.  R.  200,  on  rights  of  bona  fide  holder  of  stolen  bank  bill; 
103  A.  S.  R.  988,  on  title  acquired  by  bona  fide  purchaser  of  stolen  bank  checks, 
bills,  and  notes;  125  A.  S.  R.  806,  on  validity  of  negotiable  instruments  in  hands 
of  bona  fide  holder  when  lost  or  stolen  before  delivery;  125  A.  S.  R.  813,  on 
validity  in  hands  of  bona  fide  holder  of  lost  or  stolen  commercial  paper  negotiable 
by  indorsement. 
Who  are  bona  Ude  holders  of  negotiable  instruments. 

Cited  in  Hamilton  v.  Marks,  63  Mo.  167,  holding  that  existence  of  circumstances 
of  suspicion  sufficient  to  put  prudent  man  on  inquiry  does  not  constitute  notice 
of  defects  in  negotiable  paper;  Atlantic  Bank  v.  Merchants*  Bank,  10  Gray,  532 
(dissenting  opinion),  majority  denying  that  bank  received  in  due  course  bills 
obtained  by  teller  from  bank  issuing  them  by  conspiring  with  its  teller  to  conceal 
defalcations. 
Rights  of  one  procuring  assignment  by  fraud. 

Cited  in  Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  County  Sav.  Bank,  68  Mich. 
116,  35  N.  W.  853,  denying  bank's  right  to  proceeds  of  policy  fraudulently 
procured  from  wife  as  collateral  to  note  signed  by  husband  and  wife. 

67  AM.  DEC.  123,  BARNARD  v.  BARTLETT,  10  CUSH.  501. 
Applicability  of  maxim  "every  man's  house  is  his  castle." 

Cited  in  reference  note  in  61  A.  D.  151,  on  applicability  to  arrest  in  civil  action 
only  of  maxim  that  "every  man's  house  is  his  castle." 
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Forcibly  entering  house  to  execute  process. 

Cited. in  State  v.  Morring,  115  N.  C.  709,  "10  S.  E.  182,  holding  that  officer, 
upon  being  refused  admittance,  may  forcibly  enter  house  to  serve  warrant; 
McCaslin  v.  McCord,  116  Tenn.  690,  94  S.  W.  79,  8  A.  &  E.  Ann.  Cas.  245, 
holding  that  private  person,  having  arrested  one  for  felony,  may,  where  felou 
escapes,  if  pursuit  is  fresh,  break  into  dwelling  where  felon  is. 

Cited  in  reference  note  in  09  A.  D.  247,  on  right  of  officer  to  break  doors  to 
execute  process. 

Cited  in  notes  in  61  A.  D.  157,  on  disclosure  of  purpose  and  demand  for 
admittance  before  breaking  in  outer  door  in  execution  of  process;  8  L.R.A.  533,. 
on  authority  to  break  in  doors  to  make  arrest;  10  L.R.A.  601,  on  right  of  peace 
officer  to  enter  dwellings  to  make  arrests  with  warrant;  16  L.R.A.  602,  on  neces> 
sity  of  notification  and  demand  before  entering  dwelling  to  make  arrest. 
Right  of  officer  to  enter  building  where  doors  open  at  night. 

Cited  in  Parker  v.  Barnard,  135  Mass.  116,  40  A.  R.  450,  holding  that  police 
officer  may  enter  building,  where  doors  found  open  in  nighttime,  to  inspect 
premises. 

67   AM.  DEC.    124,  lilNFIELD  ▼.   OLD  COIiONT  R.  CORP.    10  CUSH. 
562. 

Liability  of  railroad  neglecting  reasonable  precaution. 

Cited  in  Elkins  v.  Boston  &  A.  R.  Co.  115  Mass.  191,  holding  railroad  liable 
for  accident  at  crossing,  if  jury  find  sign  board  should  have  been  erected  and 
neglect  to  do  so  occasioned  accident;  Murphy  v.  Boston  &  A.  R.  Co.  133  Mass.  121, 
holding  railroad  bound  to  use  reasonable  precaution  to  protect  peraoiM  erossing 
private  crossing  held  out  as  suitable  place  for  foot  passengers  to  cross  track; 
Grey  v.  Mobile  Trade  Co.  65  Ala.  387,  28  A.  R.  729,  holding  violator  of  statute 
intended  as  protection  of  life,  responsible  for  damage  to  property  resulting  from 
such  violation;  Bittle  v.  Camden  &  A.  R.  Co.  55  N.  J.  L.  615,  23  L.R.A.  283,  28 
Atl.  305,  holding  railroad  company  liable  for  injury  caused  by  negligently, 
wantonly  or  maliciously  blowing  whistle  while  approaching  crossing. 

Cited  in  reference  notes  in  62  A.  D.  327,  on  negligence  of  railroad  company  in 
giving  signals  of  warning;  71  A.  D.  239,  on  duty  of  railroad  company  to  provide 
suitable  warning  against  dangers  at  crossing;  86  A.  D.  716,  on  duty  of  railroad 
company  to  provide  warning  of  danger  at  crossings,  and  liability  for  their 
failure. 

Cited  in  notes  in  26  A.  R.  208,  on  railroad's  duty  to  exercise  care  at  crossings; 
9  L.R.A.  158,  on  railroad  company's  duty  to  warn  travelers  on  approach  to  high- 
way crossings. 

^  Liability  of  lessee  company. 

Cited  in  McCall  v.  Chamberlain,  13  Wis.  637,  holding  that  lessee  incurs  same 
liabilities  for  damages  occasioned  by  want  of  fences  that  company  would;  Pierce 
V.  Concord  R.  Co.  51  N.  H.  590,  holding  lessee  corporation  liable  for  damag? 
caused  by  fire  from  locomotive  run  by  said  lessee  upon  leased  track;  Indianapolis 
&  St.  L.  R.  Co.  V.  People,  32  111.  App.  286,  holding  corporation  operating  road 
liable  for  statutory  penalty  for  obstructing  highway  by  leaving  cars  at  intersec- 
tions thereof. 

Cited  in  reference  notes  in  62  A.  D.  617,  as  to  when  lessee  of  railroad  is  liable 
for  injury;  70  A.  D.  429,  on  liability  of  railroad's  lessee  for  failure  to  ring 
bell. 
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—  Compliance  with  statute  as  defense  to  liability  for  injuries. 

Cited  in  Com.  v.  Boston  &  W.  R.  Corp.  101  Mass.  201;  Eaton  v.  Fitchburg  R. 
Co.  129  Mass.  364;  Favor  v.  Boston  L  L.  R.  Corp.  114  Mass.  350,  19  A.  R.  364,— 
holding  that  compliance  with  statutory  provisions  will  not  exempt  railroad  from 
liability  where  reasonable  care  not  exercised. 

—  Contributory  negligence  as  defense. 

Cited  in  Tanner  v.  Louisville  &  N.  R.  Co.  60  Ala.  621,  holding  that  railroad 
company  cannot  plead  contributory  negligence  as  defense,  if  one  at  fault  in  getting 
upon  track  makes  proper  effort  to  escape  apparent  danger  and  railroad's  servants 
fail  to  use  all  proper  means  to  avoid  it. 

—  Reasonable  precaution  as  question  for  Jury. 

Cited  in  Norton  v.  Eastern  R.  Co.  113  Mass.  306;  Hart  v.  Chicago,  R.  I. 
&  P.  R.  Co.  56  Iowa,  166,  41  A.  R.  93,  7  N.  W.  9,— holding  that  in  case  of  col- 
lision, whether  reasonable  precaution  was  taken  is  question  for  jury;  Beisiegel 
V.  New  York  C.  R.  Co.  40  N.  Y.  9,  holding  question  of  reasonable  precaution 
always  question  for  jury. 

Cited  in  note  in  15  L.R.A.  429,  on  whether  railroad  company  exercised  reason- 
able care  to  prevent  collision  as  question  for  jury. 

Right  to  have  adversary's  depositions  read. 

Cited  in  Barrett  v.  Williams,  25  Phila.  Leg.  Int.  300,  holding  party  to  action 
entitled  to  call  for  and  use  adversary's  deposition;  O'Connor  v.  American  Iron 
Mountain  Co.  56  Pa.  234,  holding  that  deposition  of  one  party  to  action  taken 
and  filed  by  opposing  party  who  declines  to  read  same,  may  be  offered  by  other 
party;  Sherman  v.  Rawson,  102  Mass.  39f^  holding  that  answer  to  cross  inter- 
rogatory cannot  be  excluded  where  notice  not  given  at  taking  of  deposition 
that  it  was  offered  de  bene  esse. 
Negligence  as  question  for  Jury. 

Cited  in  Pennsylvania  R.  Co.  v.  Miller,  39  C.  C.  A.  642,  99  Fed.  529; 
Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17  Mich.  99, — holding  that  question  of 
negligence  is  question  of  fact. 

Cited  in  reference  notes  in  62  A.  D.  327,  as  to  whether  negligence  of  carrier 
of  passengers  is  a  question  of  law  or  fact;  80  A.  D.  63,  on  whether  negligence 
question  of  law  or  fact. 
liiabillty  of  railroad  company  for  negligence  or  torts  of  its  lessees. 

Cited  in  reference  note  in  69  A.  D.  106,  on  liability  of  railroad  company  for 
negligence  of  its  lessee. 

Cited  in  note  in   71  A.  D.  297,  on  liability  of  railroads  for  torts  of  their 
lessees. 
Lilabllity  of  passenger  carriers. 

Cited  in  reference  note  in  62  A.  D.  270,  on  liability  of  passenger  carriers. 

57  AM.  DEC.  130,  D WIGHT  v.  BLiACKMAR,  2  MICH.  330. 
Validity  of  self  serving  acts  of  parties  acting  in  fiduciary  capacity. 

Cited  in  Flint  &  P.  M.  R.  Co.  v.  Dewey,  14  Mich.  477,  holding  contract  by 
agent  with  himself  in  behalf  of  his  principal  void;  People  ex  rel.  v.  Overyssel, 
11  Mich.  222,  holding  that  agent  cannot  buy  of  himself  as  agent  property  of  his 
principal;  Clendening  v.  Hawk,  10  N.  D.  90,  86  N.  W.  114,  holding  that  agent  to 
lease  lands  of  principal  cannot  lease  to  himself;  Humphrey  v.  Eddy  Transp.  Co. 
107  Mich.   163,   65  N.  W.   13,  holding  that  agent  cannot  recover  commissions 
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where  he  withholds  knowledge  that  he  is  acting  as  agent  of  buyer  and  seller; 
Pearson  v.  Concord  R.  Corp.  62  N.  H.  637,  13  A.  S.  R.  590,  to  point  that  transac- 
tion will  be  presumed  injurious,  where  agent  to  sell  becomes  purchaser,  or  to  huj 
becomes  seller. 

Cited  in  reference  note  in  60  A.  D.  369,  on  acts  of  agent  not  binding  prin- 
cipal when  agent's  interests  are  adverse  to  principal. 

Cited  in  notes  in  80  A.  S.  R.  566,  on  purchase  by  agent  of  property  of  prin- 
cipal; 4  L.R.A.  219,  on  right  of  agent  to  purchase  the  subject  of  the  agency; 
9  L.R.A.  706,  on  application  of  rule  that  trustees  cannot  profit  by  trust  estate, 
to  agents;  45  L.R.A.  41,  on  fraud  and  secret  dealings  of  real-estate  brokers  by 
purchase  of  property  as  affecting  their  commissions;  45  L.R.A.  60,  on  effect 
of  principal's  knowledge  of  or  consent  to  dealings  by  real-estate  broker  with 
other  party  as  effecting  right  to  commissions. 

—  Acts  of  public  officers. 

Cited  in  Stevenson  v.  Bay  City,  26  Mich.  44,  holding  that  mayor  of  city  can- 
not approve  bond  given  city,  where  he  is  one  of  the  sureties;  Hall  v.  Collins, 
117  Mich.  617,  76  N.  W.  99,  holding  officer  making  tax  sale  cannot  bid  in 
premises  as  agent  for  another;  Ames  v.  Port  Huron  Log  Driving  &  Boom  Co. 
11  Mich.  139,  83  A.  D.  731,  holding  that  one  cannot  become  purchaser  at  his 
own  sale. 

—  Acts  of  administrator  or  executor. 

Cited  in  Sheldon  v.  Rice,  30  Mich.  290,  18  A.  R.  136,  holding  agreement 
between  administrator  and  another  to  buy  for  joint  interest  claim  of  estate  to 
lands  in  another  state  not  void;  Benedict  v.  Beurmann,  90  Mich.  396,  61  N.  W. 
461,  on  validity  of  sale  where  administratrix  becomes  purchaser  at  her  sale; 
Hoffman  v.  Harrington,  28  Mich.  90,  on  effect  of  purchase  in  interest  of  adminis- 
trator, at  his  own  sale. 

Cited  in  reference  notes  in  61  A-  D.  177,  on  right  of  administrator  or  executor 
to  purchase  at  sale  of  decedent's  estate;  64  A.  D.  323,  on  administrator's  pur- 
chase of  estate  as  void  or  voidable;  68  A.  D.  627,  on  right  of  administrator  to 
purchase  at  his  own  sale;  39  A.  S.  R.  261,  on  purchase  by  executors  or  adminis- 
trators at  their  sale. 

Cited  in  note  in  12  A.  D.  86,  on  executor's  right  to  become  purchaser  of  assets 
of  estate. 

—  Acts  of  trustee. 

Cited  in  reference  note  in  61  A.  D.  766,  on  right  of  trustee  to  become  purchaser 
of  trust  property. 

Cited  in  notes  in  9  L.R.A.  792,  on  trustee's  right  to  purchase  trust  property; 
13  L.R.A.  494,  on  setting  aside  trustee's  sale. 
Fiduciary  relations  existing  between  principal  and  agent. 

Cited  in  reference  note  in  30  A.  S.  R.  786,  on  fiduciary  relations  between  princi- 
pal and  agent. 

57  AM.  DEC.   136,  MIDDLESWORTH  v.  NIXON,  2  MICH.  425. 
Necessity  of  alleging  appointment  as  executor  or  administrator. 

Cited  in  2  Bates,  PI.  Pr.  Parties  &  Forms,  p.  1600,  on  necessity  of  allegiog 
^appointment  as  executor  or  administrator  by  one  suing  as  such. 


Digitized  by  VjOOQIC 


613  •  NOTES  ON  AMERICAN  DECISIONS.  [130-149 

67  AM.  DEC.   189,  DOE  EX  DEM.  WYNNE  ▼.  WYNNE,  28  3IISS.  261. 
Effect  of  will  on  after  acquired  land. 

Cited  in  Re  Miller,  128  Iowa,  612,  106  N.  W.  106;  Macrae  v.  Lowrey,  80 
Miss.  47,  31  So.  638, — holding  that  testator  may  devise  lands  acquired  after 
execution  of  will. 

Cited  in  reference  notes  in  58  A.  D.  73,  as  to  whether  after-acquired  lands  will 
pass  under  will;  61  A.  D.  Ill;  67  A.  D.  767, — on  when  after-acquired  lands  pass 
by  will;  106  A.  S.  R.  668,  on  passing  of  after-acquired  property  under  will. 

Distinguished  in  Gibbon  v.  Gibbon,  40  Ga.  662,  holding  will  made  before  Code 
will  not  pass  after  acquired  lands. 
Conflict  of  laivs  as  to  property  acquired  after  will  executed.  . 

Cit<>d  in  note  in  2  L.R.A.(N.S.)   468,  on  conflict  of  laws  as  to  property  ac- 
quired after  execution  of  wills. 
Interpretation  of  written  instruments. 

Cited  in  note  in  14  E.  R.  C.  654,  on  interpretation  of  written  instruments. 
—  Intention  of  testator  as  gOTcrnlng  in  construction  of  will. 

Cited  in  reference  note  in  73  A.  D.  276,  on  testator's  intention  governing  in 
construction  of  will. 

67  AM.  DEC.  144,  NELSON  y.  SIMS,  28  MISS.  888. 
Rights  where  patent  to  public  land  is  issued  to  wrong  party. 

Cited  in  Le  Marchel  v.  Teagarden,  152  Fed.  662,  holding  that  party  entitled 
to  land  may  have  set  aside  patent  issued  to  wrong  person  by  gross  or  fraudulent 
mistake;  Chowning  v.  Stanfield,  40  Ark.  87,  4  S.  W.  276,  holding  that  rights  of 
party  entitled  to  patent  cannot  be  impaired  by  subsequent  neglect  of  want  of 
fidelity  of  public  officer. 

Cited  in  reference  note  in  85  A.  D.  367,  on  title  and  rights  of  purchaser  of 
public  lands. 
Validity  of  assignment  of  pre-emption  right  before  patent  issues. 

Cited  in  McTyer  v.  McDowell,  36  Ala.  39,  holding  that  assignment  of  pre-enlpQ 
tion  right  before  patent  issued  does  not  pass  right  to  transferee.  t«   veil)  4 

What  amounts  to  notice  of  conveyance.  lyti  > 

Cited  in  reference  note  in  68  A.  D.  345,  on  possession  as  notice  of  uhtVScovAeA 
instrument.  -   f  -h 

Cited  in  note  in  4  L.R.A.  717,  defining  actual  and  constructive  notice  of' con- 
veyances. 

57  AM.  DEC.   149,  DOE  EX  DEM.  SHETjTON  ▼.  HAMILTON,  28  MISS. 

496. 
Issuance  of  execution  after  Judgment  debtor's  death  without  revival  of 

Judgment. 

Citetl  in  Brown  v.  Parker,  15  111.  307,  holding  proceedings  upon  execution, 
sued  out  after  death  of  one  party,  without  revival  of  judgment,  void;  Harper  v. 
Hill,  35  Miss.  63;  Hughes  v.  Wilkinson,  37  Miss.  482;  Hardin  v.  McCanse,  53  Mo. 
265;  Hodge  v.  Mitchell,  27  Miss.  560,  61  A.  D.  524, — holding  sale  of  land  under 
execution  issued  and  tested  after  judgment  debtor's  death,  >/ithout  revival  not 
void,  but  merely  voidable;  Elliott  v.  Knott,  14  Md.  121,  74  A.  D.  519,  holding 
execution  issued  upon  judgment  after  death  of  debtor  without  revival,  voidable 
Am.  Dec.  Vol.  VIII.— 33. 
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but  not  absolutely  Toid;  Cook  t.  Thomas,  36  Miss.  685,  holding  that  chancery 
may  set  aside  sale  and  deed  under  execution  tested  and  issued  after  judgment 
debtor's  death,  without  revival. 

Cited  in  reference  notes  in  61  A.  D.  527,  on  validity  until  set  aside  of  sale 
under  execution  issued  after  death  of  defendant;  74  A.  D.  521,  on  validity  of 
sale  under  execution  issued  after  death  of  defendant  without  revival  of  judg- 
ment; 78  JL  8.  R.  318,  on  death  of  party  after  execution. 

Cited  in  notes  in  21  L.R.A.  44,  on  title  of  purchaser  at  execution  or  judicial 
sale  as  affected  by  want  of  revivor;  61  L.II.A.  366,  on  necessity  of  revivor  on 
death  of  sole  judgment  debtor  before  issuance  of  execution;  61  L.II.A.  380,  on 
effect  of  death  of  sole  judgment  debtor  after  issuance  of  original  writ  of  execu- 
tion, but  before  alias  or  pluries. 
lievy  as  satisfaction  of  Judgment. 

Cited  in  reference  notes  in  65  A.  D.  628,  on  levy  on  personal  property  sufficient 
in  amount  to  satisfy  execution  as  prima  facie  satisfaction;  30  A.  S.  R.  246, 
as  to  how  far  levy  of  execution  satisfies  judgment. 

Cited  in  note  in  58  A.  D.  351,  on  satisfaction  of  judgments  and  executions  by 
levy  on  real  or  personal  property. 
Right  to  attack  sheriff's  sales  collaterally. 

Cited  in  reference  note  in  83  A.  D.  112,  on  collateral  attack  on  sheriff's  sale. 
Purchaser's  title  under  Toidable  execution. 

Cited  in  reference  notes  in  74  A.  D.  521,  on  rights  of  purchaser  under  voidable 
execution;  86  A.  D.  707,  on  purchaser's  title  under  execution  merely  erroneous. 
Misunderstanding  of  instractions  by  Jurors. 

Cited  in  reference  note  in  62  A.  D.  347,  on  admissibility  of  affidavits  of  jurors 
that  they  misunderstood  instructions. 
Peliberatlon  of  Jury. 

Cited  in  reference  note  in  81  A.  D.  266,  on  jury's  deliberations. 

^7;.A3f.  PEC.  152,  HARDY  ▼.  THOMAS,  28  MISS.  544. 
Effect  of  discontinuance  as  to  one  or  more  of  several  parties. 

Cited  in  Montgomery  Gaslight  Co.  v.  Montgomery  &  E.  R.  Co.  86  Ala.  872, 
If  ^.  7^5,  holding  that  dismissal  of  action  ex  delicto  as  to  two  of  three  parties 
did  not  operate  to  discontinue  as  to  other. 

^,,{[;?ited  in  notes  in  92  A.  S.  R.  884,  on  effect  of  dismissal  or  nolle  prosequi  of 
suit  against  one  joint  tort  feasor  on  liability  of  others;  58  L.R.A.  303,  on  effect 
of  dismissal  or  entry  of  nolle  prosequi  as  to  part  of  joint  tort  feasors  on  liability 
of  QBipainder. 
Rlfflit  to  sever  damages  In  action  against  Joint  tort  feasors. 

Cited  in  McCool  v.  Mahoney,  54  Cal.  491,  holding  that  in  action  against  joint 
tort  feasors  for  malicious  prosecution  damages  cannot  be  severed. 

Cited  in  reference  note  in  92  A.  D.  109,  on  right  of  plaintiff  in  tort  after  verdict 
to   enter    nolle    prosequi    as   to    some    defendants    and    take   judgment    against 
others. 
Method  of  cTorrectIng  Improper  Judgment  In  tort  action. 

Cited  in  Nashville  Railway  &  Light  Co.  v.  Trawick,  118  Tenn.  273,  121  A.  S.  R. 
990,  10  L.R.A.(N.S.)  191,  99  S.  W.  695,  12  A.  A  E.  Ann.  Cas.  532,  holding 
that  where  several  damages  are  awarded  in  tort  action,  judgment  may  be  entered 
against  one  for  amount  of  verdict  and  action  be  dismissed  as  to  other  party. 
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Rights  and  liability  of  executor  de  son  tort. 

Cited  in  De  La  Guerra  v.  Packard,  17  Cal.  182,  holding  that  executor  de  son  tort 
cannot  charge  estate  assets  in  his  possession ;  Roumfort  v.  McAIamey,  82  Pa.  193, 
3  W.  N.  C.  6,  33  Phila.  Leg.  Int.  348,  holding  that  executor  de  son  tort  cannot 
plead  payment  of  debts  against  estate  in  action  for  conversion  of  goods  of 
estate;  Weaver  v.  Williams,  75  Miss.  945,  23  So.  C49,  holding  that  executor 
cannot  set  off  against  estates  claim  charges  paid  by  them  not  shown  to  be  valid 
claims  against  estate;  Wilbourn  v.  Wilbourn,  48  Miss.  38,  holding  that  executrix 
de  son  tort  cannot  employ  estate  to  produce  income  and  refuse  to  account  because 
of  bequest  to  herself. 

Cited  in  notes  in  85  A.  D.  426-427,  on  liability  of  executor  de  son  tort;  98 
A.  S.  R.  203,  on  liability  of  executor  de  son  tort. 

What  constitutes  person  executor  de  son  tort. 

Cited  in  note  in  85  A.  D.  424,  on  what  acts  constitute  person  executor  de  son 
tort. 

57  AM.  DEC.   154,  THOMAS  t.  BURRUS,  23  MISS.  550. 
Effect  of  appointment  to  office  already  filled. 

Cited  in  Gray  v.  State,  78  Ind.  68,  41  A.  R.  545,  holding  appointment  of  guard- 
ian while  prior  appointment  remains  unrevoked,  void;  State  ex  rel.  Holmes  v. 
Finnerud,  7  S.  D.  237,  64  N.  W.  121,  holding  appointment,  while  office  is  filled 
by  one  legally  appointed,  void;  Leech  v.  State,  78  Ind.  670,  on  right  to  fill 
vacancy  without  having  supposed  vacancy  adjudged,  where  office  is  filled  by  officer 
de  facto. 

Distinguished  in  Seobey  ▼.   Gano,   35  Ohio  St.   550,  holding  appointment  of 
guardian   without  having  prior  appointment  vacated,   valid,  where  such  prior 
appointee  ineligible.  ' 
Validity  of  bond  of  one  whose  appointment  Is  Illegal. 

Cited  in  Tinsley  v.  Kirby,  17  S.  C.  1,  holding  surety  of  guardian  wliose 
appointment  was  absolutely  void  not  estopped  to  show  that  fact;  Dudley  v. 
Rice,  119  Wis.  97,  95  N.  W.  936,  to  point  that  bond  is  wholly  void  where  appoint- 
ment of  principal  illegal. 

Disapproved  in  Cotton  v.  Wolf,  14  Bush,  238,  holding  bond  of  second  guardian, 
whose  appointment  is  void,  good  as  common  law  bond  .against  him  and  surety. 

Overruled  in  Hauenstein  v.  Gillespie,  73  Miss.  742,  55  A.  S.  R.  569,  19  So. 
673,  holding  surety  on  bond  of  guardian  estopped  to  deny  validity  of  principal's 
appointment. 
Facts  necessary  to  confer  Jurisdiction  to  appoint  guardian. 

Cited  in  reference  note  in  71  A.  D.  119,  on  what  facts  are  necessary  to  confer 
jurisdiction  to  appoint  guardian. 

67  AM.  DEC.   157,  SALE  v.  SAUNDERS,  24  MISS.  24. 
liaw  governing  wills. 

Cited  in  note  in  2  L.R.A.  (N.S.)  454,  on  conflict  of  laws  as  to  effect,  as  distin- 
guished from  construction,  of  will. 
Husband*s  rights  over  wife*s  personalty. 

Cited  in  reference  note  in  62  A.  D.  460,  on  husband's  rights  over  wife's  per- 
sonalty. 
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Uasband*s  Interest  In  land  settled  to  joint  use  of  himself  and  wife. 

Cited  in  reference  note  in  71  A.  D.  116,  on  husband's  interest  in  land  settled 
to  joint  use  of  himself  and  wife. 
Rights  of  husband's  creditors  agrainst  ivlfe*s  property. 

Cited  in  reference  notes  in  67  A.  D.  579,  on  when  husband's  creditors  may 
proceed  against  wife's  personal  estate;  22  A.  S.  R.  363,  on  protection  of  wife 
against  judgment  liens  against  husband. 

Husband's  assignment  of  wife's  reversionary  Interests  as  redaction  Into 
possession. 

Cited  in  De  Vaughn  v.  McLeroy,  82  Ga.  687,  10  S.  E.  211;  Needles  ▼.  Needles, 
7  Ohio  St.  432,  70  A.  D.  85, — holding  that  husband  cannot  by  assignment  of 
wife's  reversionary  or  remainder  interests  defeat  her  rights  if  she  survive. 
Rights  of  creditor  In  debtor's  Interest  In  remainder. 

Cited  in  Arsbacher  v.  Mayer,  53  Wis.  380,  10  N.  W.  440,  holding  that  estate  in 
remainder  in  corporation  stock  may  be  applied  by  equity  to  satisfaction  of  judg- 
ment against  remainderman. 

Words  creating  separate  estate  In  wife. 

Cited  in  reference  note  in  60  A.  D.  497,  on  what  words  create  separate  estate 
in  wife. 

Involuntary  transfer  of  Interest  In  decedent's  estate. 

Cited  in  note  in  44  A.  D.  339,  on  involuntary  transfer  of  interest  of  heir, 
legatee,  or  devisee  in  estate  of  decedent. 

57  AM.  DEC.  1«2,  BLAND  t.  MUNCASTER,  24  MISS.  «2. 
Conclusiveness  of  probate  court's  order. 

Cited  in  reference  note  in  58  A.  D.  609,  on  conclusiveness  of  probate  court's 
orders. 

Validity  of  purchase  at  executor*s  or  administrator's  sale. 

Cited  in  Hanks  v.  Neal,  44  Miss.  212,  holding  that  irregularity  in  giving  notice 
of  sale  will  not  affect  title  of  bona  fide  purchaser  thereat. 

Cited  in  reference  notes  in  81  A.  D.  223,  on  effect  of  guardian's  or  adminis- 
trator's sale  without  notice  or  with  insufficient  notice ;  60  A.  D.  755,  756,  on 
necessity  of  strict  compliance  with  statutes  authorizing  executors  to  sell  real 
estate;  65  A.  D.  760,  on  invalidity  of  administrator's  sale  unless  notice  is  given; 
70  A.  D.  710,  on  effect  of  executor's  failure  to  give  notice  of  sale;  79  A.  D.  556, 
on  administrator's  sale  as  affecting  defects  in  giving  notice;  91  A.  D.  623,  on 
necessity  that  notice  of  sale  of  decedent's  estate  conform  to  probate  order  with 
respect  to  time;  28  A.  S.  R.  420,  on  validity  of  sale  without  notice  by  adminis- 
trator. 
—  Purchase  by  administrator. 

Cited  in  Temples  v.  Cain,  60  Miss.  478,  holding  purchase  at  administrator's  sale 
in  interest  of  administrator  not  void  but  voidable  only;  Benson  v.  Benson,  97 
Mo.  App.  460,  71  S.  W.  309,  holding  that  purchase  by  administrator  at  appraised 
value  cannot  be  set  aside  at  his  own  instance,  though  he  was  imposed  upon  as 
to  value,  where  he  kept  property  over  a  year  and  made  payments,  and  some 
interested  parties  are  not  represented. 

Cited  in  reference  notes  in  45  A.  D.  324,  on  right  of  administrator  to  purchase 
at  his  own  sale;  61  A.  D.  177,  on  right  of  administrator  or  executor  to  purchase 
at  sale  of  decedent's  estate. 
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EflTect  of  confirmation  of  administrator's  sale. 

Cited  in  Learned  v.  Matthews,  40  Miss.  210;  Fleming  v.  Jobndon,  26  Ark.  421, — 
holding  that  confirmation  of  administrator's  sale,  made  by  court  order,  cures 
defects  and  irregularities. 

Cited  in  reference  note  in  43  A.  S.  R.  581,  on  effect  and  conclusiveness  of 
order  confirming  judicial  sale. 
Validity  of  sale  prior  to  time  prescribed  by  statute. 

Distinguished  in  Caston  v.  Caston,  60  Miss.  475,  holding  tax  sale  in  less  than 
thirty  days  from  date  of  judgment,  void  and  purchaser  acquires  no  title. 
Powers  of  guardian. 

Cited  in  Maclay  v.  Equitable  Life  Assur.  Soc.  152  U.  S.  499,  38  L.  ed.  528,  14 
Sup.  Ct.  Rep.  678,  holding  that  statutes  of  Mississippi  authorize  guardian  to 
surrender  policy  payable  to  ward,  upon  payment  of  cash  value,  if  for  ward's 
interest,  without  court  order. 

57    AM.    DEC.    168,   COULTER  v.   ROBERTSON,    24    MISS.    278,    Writ 

of  error  dismissed  in  16  Row.  106,  14  L.  ed.  864. 
Esclieat  of  property  to  state. 

Cited  in  notes  in  40  L.  ed.  U.  S.  692,  on  escheat  of  property  to  state ;  8  E.  R.  C. 
170,  on  escheat  for  defect  of  heirs. 
Effect  generally  of  dissolution  of  corporation. 

Cited  in  note  in  7  A.  S.  R.  717,  on  effect  of  dissolution  of  corporation  by  repeal 
of  charter  or  otherwise. 

—  Upon  its  property  and  debts. 

Cited  in  Robison  v.  Beall,  26  Ga.  17,  holding  that  dissolution  of  bank  upon 
expiration  of  its  charter  extinguishes  debts  due  from  it;  Mississippi  Bank  v. 
Duncan,  56  Miss.  106,  holding  that  rights  of  creditors  and  stockholders  expire 
when  bank  ceases  to  exist  by  charter  limitation ;  Stiles  v.  Laurel  Fork  Oil  &  Coal 
Co.  47  W.  Va.  838,  35  S.  E.  986,  holding  that  there  can  be  no  attachment  for 
debt  against  an  expired  domestic  corporation ;  Milner  v.  Pensacola,  2  Woods,  632, 
Fed.  Cas.  No.  9,619,  holding  that  repeal  of  charter  of  municipal  corporation  will 
not  preclude  creditor  from  recovery  of  his  debt. 

Cited  in  reference  notes  in  96  A.  D.  755,  on  effect  of  dissolution  of  corporation 
upon  its  property;  40  A.  S.  R.  157,  on  extinguishment  of  corporate  debts  by 
dissolution. 

Preferred  stoclcholders  as  creditors  of  corporation. 

Cited  in  Guaranty  Trust  Co.  v.  Galveston  City  R.  Co.  46  C.  C.  A.  305,  107  Fed. 
311,  holding  that  preferred  stockholders  are  not  creditors  of  corporation. 
When  trust  estate  is  determined. 

Cited  in  Angle  v.  Marshall,  55  W.  Va.  671,  47  S.  E.  882,  to  point  that  trust 
estate,  for  specific  purpose  ceases  when  purpose  of  trust  is  effected;  Mitchell  v. 
Mitchell,  35  Miss.  108,  holding  that  trust  ceases  upon  death  of  husband  who 
is  trustee  for  wife  and  she  may  recover  trust  property  from  his  executor. 

Quantity  of  interest  in  estate  taken  by  trustee. 

Cited  in  reference  notes  in  65  A.  D.  55,  on  presumption  as  to  extent  of  trustee's 
estate;  100  A.  S.  R.  795,  on  quantity  of  interest  in  estate  taken  by  trustee; 
121  A.  S.  R.  312,  on  quantity  of  interest  taken  by  trustee. 

Cited  in  note  in  10  E.  R.  C.  887,  on  trust  to  use  of  another  as  vesting  legal 
estate  in  trustee. 
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ICITect  of  sale  by  corporation  off  all  Its  assets. 

Cited  in  note  in  99  A.  D.  33G,  on  effect  of  sale  by  corporation  of  all  its  assets. 
Rights  of  court  in  construing  statutes. 

Cited  in  reference  notes  in  71  A.  D.  567,  on  right  to  consider  policy,  necessity, 
or  expediency  in  construing  statutes;  95  A.  D.  313,  on  legislative  intent  in  con- 
struction of  statutes. 
Power  off  courts  to  declare  legislative  act  unconstitutional. 

Cited  in  reference  note  in  59  A.  D.  789,  on  power  of  courts  to  declare  legislative 
act  unconstitutional. 

57  AM.  DKC.  189,  U^BB  v.  MILIiER,  24  MISS.  838. 
Rights  and  duties  of  garnishee. 

Cited  in  reference  notes  in  57  A.  D.  242;  63  A.  D.  457,^-on  rights  of  garnishee; 
93  A.  D.  677,  on  rights  and  duties  of  garnishees;  34  A.  S.  R.  78,  on  defenses  of 
garnishee. 
Payment  of  Judgment  subsequently  reversed  as  protection  to  garnisliee. 

Cited  in  Telles  v.  Lynde,  47  Fed.  912,  holding  that  payment  of  judgment  pro- 
tects garnishee,  even  when  judgment  subsequently  reversed  on  appeal  for  irregu- 
larities. 
Judgment  in  favor  off  garnishee  as  extinguishment  of  equitable  lien. 

Cited  in  Bank  of  Commerce  v.  Elliott,  109  Wis.  648,  86  N.  W.  417;  Maxwell 
V.  Bank  of  New  Richmond,  101  Wis.  280,  70  A.  S.  R.  926,  77  N.  W.  149,— 
holding  that  judgment  in  favor  of  garnishee  extinguishes  equitable  Hen  and  pro- 
tects garnishee  in  disposing  of  property  pending  appeal  where  lien  not  continued. 
Conclusiveness  of  Judgment  discharging  garnishee. 

Cited  in  note  in  46  A.  D.  345,  on  conclusiveness  of  judgment  discharging 
garnishee. 

57  AM.  DKC.  191,  WARREN  v.  BROWN,  25  MISS.  86. 
Sufficiency  off  married  woman's  acknowledgment. 

Cited  in  Boykin  v.  Rain,  28  Ala.  332,  65  A.  D.  349,  holding  acknowledgment 
insufficient  which  does  not  negative  idea  that  fear  of  husband  existed  when  instni- 
ment  executed;  Love  v.  Taylor,  20  Miss.  507,  holding  that  certificate  of  acknowl- 
edgment need  not  contain  words  that  wife  was  "privately  examined,"  but  only 
that  acknowledgment  was  made  out  of  husband's  presence;  Bernard  v.  Elder,  50 
Miss.  336,  holding  that  acknowledgment  showing  examination  separate  and  apart 
from  husband,  containing  words  "fear,  threats  or  compulsion  from  husband" 
and  omitting  words  "as  her  voluntary  act  and  deed"  "freely,"  is  good. 

Cited  in  reference  notes  in  76  A.  D.  4l8,  on  necessity  that  conveyance  by 
married  women  be  executed  in  mode  prescribed  by  statute;  67  A.  D.  445;  78 
A.  D.  307, — on  acknowledgment  of  deed  by  married  woman;  80  A.  D.  441,  on 
validity  of  deed  of  feme  covert  where  it  does  not  appear  that  she  has  been 
examined  apart  from  husband;  83  A.  D.  80,  on  requisites  and  sufficiency  of 
certificate  of  acknowledgment  of  conveyance  by  married  woman. 

Cited  in  notes  in  41  A.  D.  181,  on  private  examination  of  married  woman  on 
taking  her  acknowledgment;  108  A.  S.  R.  501,  on  recitals  in  certificates  of  ac- 
knowledgment as  to  manner  or  time  of  conducting  privy  examination  of  married 
woman. 

Distinguished  in  Linton  v.  Cooper,  63  Neb.  400,  73  N.  W.  731,  holding  married 
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woman's  conveyance  of  separate  estate,  not  homestead,  valid  between   parties 

although  unacknowledged. 

Presiiinptlon  as  to  purchase  by  husband  In  wife's  name. 

Cited  in  Wilson  v.  Beauchamp,  44  Miss.  556;  Sunderland  v.  Sunderland,  10 
Iowa,  325, — holding  purchase  made  by  husband  in  wife's  name  presumed  to  be 
intended  r.s  advancement;  Fatheree  v.  Fletcher,  31  Miss.  265,  holding  purchase 
made  by  husband  in  wife's  name  valid  as  advancement  as  against  husband  and 
his  voluntary  grantees. 

Cited  in  reference  note  in  67  A.  D.  629,  on  presumption  of  advancement  when 
husband  pays  for  land  and  directs  conveyance  to  wife. 
Instate  created  by  conveyance  of  husband  to  wife. 

Cited  in  McMillan  v.  Peacock,  57  Ala.  127,  holding  that  conveyance  by  husband 
directly  to  wife  creates  equitable  separate  estate  which  she  may  encumber  or 
alien  as  though  feme  sole;  Seals  v.  Robinson,  75  Ala.  363,  holding  that  convey- 
ance by  husband  to  wife  directly  creates  in  wife  an  equitable  separate  estate 
though  not  containing  words  excluding  husband's  marital  rights. 

Cited  in  reference  note  in  89  A.  D.  204,  on  title  acquired  by  conveyance,  good 
in  equity,  from  husband  to  wife. 
—  Validity  of  husband's  direct  conveyance  to  wife. 

Cited  in  Wells  v.  Wells,  35  Miss.  638,  holding  deed  not  void  in  equity  simply 
because  between  husband  and  wife;  Shade  v.  Shade,  5  Clark  (Pa.)  493,  holding 
that  deed  directly  from  husband  to  wife,  if  honest,  will  be  sustained  in  equity 
against  himself,  heirs  and  assigns;  Simmons  v.  Thomas,  43  Miss.  31,  5  A.  R.  470, 
holding  bona  fide  deed  from  husband  to  wife,  for  valuable  consideration  valid 
between  parties  and  against  strangers;  Butterfield  v.  Stanton,  44  Miss.  15,  hold- 
ing bona  fide  conveyance  for  valuable  consideration  prior  to  law  of  1857  valid 
between  parties  and  against  strangers;  Wells  v.  Treadwell,  28  Miss.  717,  holding 
husband's  direct  conveyance  of  slaves  to  wife  valid,  there  being  no  evidence  of 
fraud;  Spears  v.  Shropshire,  11  La.  Ann.  559,  66  A.  D.  206,  holding  that  bona 
fide  marriage  settlement  made  in  Mississippi  will  be  upheld  as  against  husband's 
creditors  and  subsequent  purchasers. 

Cited  in  reference  notes  in  08  A.  D.  392,  on  attitude  of  equity  toward  gift 
or  conveyance  from  husband  to  wife;  27  A.  S.  R.  454,  on  deed  from  husband  to 
wife  in  payment  of  debt;  49  A.  S.  R.  542,  on  validity  of  conveyances  from  hus- 
band to  wife. 

Cited  in  note  in  69  L.R.A.  365,  on  effect  of  statutes  on  conveyance  by  husband 
to  wife. 

Knforcement  of  husband*s  contract  to  transfer  property  to  wife. 

Cited  in  reference  note  in  61  A.  D.  326,  on  enforcement  of  husband's  contract 
to  transfer  property  to  wife  on  valid  consideration  moving  from  her. 
Validity  of  voluntary  settlement  for  benefit  of  wife  and  children. 

Cited  in  reference  notes  in  65  A.  D.  028,  on  validity  as  against  subsequent 
creditors  of  voluntary'  settlement  for  benefit  of  wife  and  children ;  70  A.  D.  399, 
on  validity  of  voluntary'  assignment  for  benefit  of  wife  and  children. 
Validity  of  gift  by  husband  to  wife.    • 

Cited  in  reference  note  in  72  A.  D.  577,  on  validity  of  gift  by  husband  to  wife. 
Hi'«bRnd's  rls-hts  In  and  control  over  wife's  property. 

Cited  in  reference  notes  in  76  A.  D.  417,  on  husband's  estate  in  wife's  real 
property  during  their  joint  lives;  79  A.  D.  73,  on  husband's  rights  as  to  wife's 
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personalty;  79  A.  D.  87,  on  husband's  right  to  wife's  personalty  acquired  before 

or  during  marriage;  88  A.  D.  109,  on  husband's  rights  in  and  control  over  wife's 

property. 

Husband's  power  off  disposition  over  community  property. 

Cited  in  reference  note  in  76  A.  D.  80,  on  husband's  power  of  disposition  over 
community  property. 

57   AM.   DEC.    197,  WALLACE  v.  WORTHAM,   25  MISS.    11». 
When  promise  to  pay  another's  debt  is  within  statute  of  ff rands. 

Cited  in  reference  notes  in  66  A.  D.  360,  on  inapplicability  of  statute  of  frauds 
to  promise  to  pay  debt  of  another  which  may  be  considered  as  promisor's  own; 
08  A.  D.  107,  on  applicability  of  statute  of  frauds  to  promise  to  pay  for  goods 
furnished  another;  83  A.  D.  61,  on  when  agreement  to  pay  debt  of  another  is  not 
within  statute  of  frauds. 

Cited  in  notes  in  95  A.  D.  252,  as  to  what  promises  to  answer  for  third  person's 
debt  are  within  statute  of  frauds  and  what  are  not ;  95  A.  D.  257,  258,  on  original 
promise  to  pay  another's  debt  not  being  within  statute;  95  A.  D.  260,  261,  on 
application  of  statute  of  frauds  to  promise  to  indemnify  or  to  pay  another's 
debt;  6  L.  R.  C.  297,  on  distinction  between  original  and  collateral  promise  to 
answer  for  debt  or  default  of  another  within  aeaning  of  statute  of  frauds. 

57  AM.  DEC.   198,  HIGGINBOTTOM  T.  SHORT,  25   MISS.    160. 
Adaptability  off  court  off  equity  to  each  case. 

Cited  in  reference  notes  in  28  A.  S.  R.  94,  on  adaptability  of  court  of  equity  to 
each  case;  55  A.  S.  R.  Ill,  on  adaptation  by  court  of  equity  to  peculiar  circum- 
stances of  case. 
Right  off  partition. 

Cited  in  Updike  v.  Adams,  22  R.  I.  432,  48  Atl.  384,  holding  that  partition  in 
equity,  where  there  are  no  legal  objections  to  complainant's  title  is  matter  of 
right. 

Cited  in  reference  notes  in  60  A.  D.  632,  on  co tenant's  right  to  claim  partition 
at  any  time;  25  A.  S.  R.  840,  on  partition  of  property  not  susceptible  of  division; 
30  A.  S.  R.  207,  on  who  may  compel  partition;  49  A.  S.  R.  932,  on  partition  by 
sale  where  division  will  work  injustice;  49  A.  S.  R.  932,  on  right  of  cotenant  to 
partition;  64  A.  S.  R.  281,  on  partition  as  a  matter  of  right;  1  L.R.A.  637,  as 
to  who  cannot  maintain  partition. 
When  sale  will  be  ordered  in  partition  suit. 

Cited  in  Brown  v.  Cooper,  98  Iowa,  444,  60  A.  S.  R.  190,  33  L.R.A.  61,  67  N. 
W.  378,  holding  that  only  proper  partition  of  water  is  to  order  sale  and  divide 
proceeds ;  Wilson  v.  Bogle,  95  Tenn.  290,  49  A.  S.  R.  929,  32  S.  W.  386,  liolding 
tract  of  mountain  land  valuable  chiefly  for  timber  and  minerals  will  be  ordered 
sold  where  minerals  and  water  mostly  at  one  end  and  undetermined  in  extent 
and  value. 

Cited  in  reference  note  in  60  A.  S.  R.  199,  as  to  when  partition  sale  will  be 
decreed. 
Equitable  Jurisdiction  over  partition  off  estates. 

Cited  in  note  in  8  L.R.A.  290,  on  equitable  jurisdiction  ov*t  partition  of 
estates. 
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67  AM.  DEC.  200,  LAURISSINI  v.  CORQUETTE,  26  MISS.  177. 
Necessity  of  showing  title  In  ejectment. 

Cited  in  Hamilton  v.  Homer,  46  Miss.  378,  holding  that  title  must  be  shown 
both  at  commencement  of  action  and  trial;  Paul  v.  Fries,  18  Fla.  573,  holding  that 
recovery  cannot  be  had  unless  claimant  has  legal  title  at  commencement  of  action. 

Cited  in  reference  note  in  60  A.  D.  166,  on  what  evidence  of  title  is  necessary 
to  maintain  ejectment. 

Cited  in  note  in  18  L.R.A.  784,  on  right  of  possession  and  interest  in  land 
necessary  to  recover  in  ejectment. 
Title  acquired  after  suit  brought  as  evidence  In  ejectment. 

Cited  in  reference  note  in  98  A.  D.  363,  on  admissibility  in  ejectment  of  evi- 
dence of  title  and  possession  acquired  after  suit  brought. 

Relation  back  of  trustee's  appointment. 

Cited  in  Allison  v.  Little,  85  Ala.  512,  6  So.  221,  holding  that  appointment  of 
trustee  will  be  permitted  to  relate  back  to  enable  action  for  trespass  on  land 
committed  prior  thereto  and  during  vacancy  in  office. 

57  AM.  DEC.  203,  lilSIiOFF  v.  HART,  25  MISS.  245. 
When  resulting  trust  arises. 

Cited  in  reference  notes  in  63  A.  D.  424,  on  creation  of  resulting  trust  where 
one  person  pays  for  land  and  another  takes  title;  65  A.  D.  601,  on  resulting  trust 
in  favor  of  one  paying  consideration  where  conveyance  is  taken  in  name  of  an- 
other; 65  A.  D.  786,  on  resulting  trusts;  56  A.  S.  R.  843,  as  to  when  resulting 
trust  arises. 

Cited  in  note  in  34  L.  ed.  U.  S.  1092,  on  resulting  trusts. 
Rights  as  to  lands  purchased  in  son's  name. 

Cited  in  Galloway  v.  Robinson,  19  Ark.  396,  holding  purchase  of  lands  by 
father  in  son's  name,  gift,  not  new  acquisition,  and  land  vests  in  father  in  fee 
if  son  die  without  issue. 

Cited  in  reference  note  in  67  A.  D.  630,  on  presumption  of  advancement  in 
purchase  by  parent  in  child's  name. 
What  amounts  to  surrender  of  rights  under  deed  or  lease. 

Cited  in  notes  in  18  L.R.A.(N.S.)  1170,  on  effect  of  destruction  or  cancelation, 
or  redelivery  to  grantor  for  that  purpose,  of  delivered  but  unrecorded  deed;  16 
£.  R.  C.  536,  on  cancelation  of  lease  as  surrender  by  lessee. 
When  conveyance  fraudulent  as  to  creditors. 

Cited   in   reference  note   in  67  A.  D.   401,  on  conveyances  fraudulent  as  to 
creditors. 
Fraudulent  conveyances  as  binding  on  parties. 

Cited  in  reference  note  in  69  A.  D.  405,  as  to  whether  fraudulent  conveyance  is 
binding  on  parties. 

57  AM.  DEC.  207,  SMITH  v.  BUSBY,   15  MO.  387. 

Followed  without  discussion  in  Donnell  v.  Busby,  15  Mo.  415, 
Effect  of  covenants  of  warranty. 

Cited  in  reference  note  in  64  A.  D.  113,  on  covenants  of  warranty. 
Sufficiency  of  compliance  with  covenant  to  give  good  and  sufficient  deed. 

Cited  in  reference  note  in  70  A.  D.  739,  on  sufficiency  of  compliance  with  con- 
tract to  give  good  and  sufficient  warranty  deed. 
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Cited  in  note  in  70  A.  D.  458,  as  to  what  is  sufficient  compliance  with  eo¥e- 
nant  to  make  good  and  perfect  deed. 

Distinguished  in  Smith  t.  Hutchinson,  61  Mo.  83,  holding  agreement  to  convey 
fee  simple  not  satisfied  by  deed  manifestly  not  conveying  complete  title,  though 
other  parties  having  interest  estopped. 

Defenses  In  actions  on  ne^tiable  instruments. 

Cited  in  reference  note  in  31  A.  S.  R.  189,  on  defense  in  actions  on  n^otiable 
instruments. 

Total  or  partial  failure  of  consideration  as  defense. 

Cited  in  reference  notes  in  59  A.  D.  386,  on  partial  failure  of  consideration  as 
defense  to  note  given  for  land  under  misrepresentation  as  to  timber;  64  A.  D. 
91,  on  total  or  partial  failure  of  consideration  as  defense  to  note;  68  A.  D.  615, 
on  want  or  failure  of  consideration  as  defense  to  note;  75  A.  D.  153,  on  partial 
failure  of  consideration  as  defense  pro  tan  to. 

Cited  in  notes  in  95  A.  D.  289,  as  to  whether  and  when  bond  under  seal  may 
be  enforced  though  without  consideration;  117  A.  S.  R.  495,  on  effect  of  partial 
failure  of  consideration  of  contract. 

Insolvency  as  defense. 

Cited  in  reference  note  in  69  A.  S.  R.  83,  on  insolvency  as  a  defense. 
Right  to  rescind  executory  land  contract. 

Cited  in  Cooper  v.  Stockton,  60  Mo.  81,  holding  that  conveyance  to  third 
party  by  obligor  of  title  bond  does  not  authorize  recovery  back  of  purchase  price 
where  grantee  agreed  to  give  obligee  new  bond  with  like  conditions;  Lockwood 
v.  Hannibal  &  St.  J.  R.  Co.  65  Mo.  233,  holding  that  vendee  holding  possession 
under  executory  contract  cannot  suffer  ouster  in  pais  and  demand  rescission  of 
contract. ' 

Necessity  of  abandoning  possession  before  defending  against  purdiase 
price. 

Cited  in  Pershing  v.  Canfield,  70  Mo.  140;  Metheny  v.  Mason,  73  Mo.  677,  39 
A.  R.  541;  Whitlock  v.  Appleby,  49  Mo.  App.  295;  Davis  v.  Watson,  89  Mo. 
App.  15;  Harvey  v.  Morris,  63  Mo.  475, — holding  that  vendee  cannot  defend 
against  payment  of  purchase  price,  without  offering  to  restore  possession  and 
rescind  contract;  Crumb  v.  Wright,  97  Mo.  13,  30  S.  W.  74,  holding  that  vendee 
cannot  retain  possession  and  purchase  price  also;  Dwyer  v.  Rohan,  99  Mo.  App. 
120,  73  S.  W.  384,  holding  that  vendee  in  possession,  bound  to  pay,  cannot  deny 
vendor's  title. 

Cited  in  reference  notes  in  61  A.  D.  524,  on  necessity  that  vendee  intending  to 
rescind  contract  should  relinquisli  claim  and  abandon  possession;  85  A.  S.  R.  21, 
on  prerequisites  to  rescission  by  vendee. 
Necessity  of  tender  where  obligations  are  mutual. 

Distinguished  in  Dietrich  v.  Franz,  47  Mo.  85,  holding  tender  of  deed  necessary 
to  enable  recovery  on  note,  where  bond  conditioned  conveyance  upon  payment  of 
purchase  money  note. 
When  covenants  are  dependent. 

Cited  in  Butler  v.  Manny,  52  Mo.  407,  holding  that  covenants  to  be  dependent 
must  be  mutual,  and  go  to  entire  consideration. 
Necessity  of  alleging  performance  wliere  covenants  are  Independent. 

Cited  in  Turner  v.  Mel  Her,  59  Mo.  526,  holding  that  breach  of  one  covenant  can 
be  sued  for  without  alleging  performance  of  other  where  covenants  independent 
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Effect  of  dischargre  In  bankruptcy. 

C  ited  in  reference  note  in  33  A.  S.  R.  020,  on  effect  of  discharge  in  bank- 
ruptcy. 

^7  AM.  DEC.  212,  KUYKEXDAIili  ▼.  McDONALD,   15  MO.  41G. 
When  conveyance  fraudulent. 

Cited  in  reference  note  in  70  A.  D.  333,  as  to  when  transfer  or  conveyance  for 
value  is  fraudulent  against  creditors. 

Cited  in  notes  in  34  A.  S.  R.  306,  on  knowledge  of  vendee  as  affecting  validity 
of  fraudulent  conveyance;  31  L.R.A.  624,  on  amount  of  property  taken  as  indi- 
cating participation  by  creditor  in  debtor's  fraudulent  intent  in  making  transfer 
to  pay  debt. 

•»  Effect  of  debtor*s  retention  of  possession  after  transfer. 

Cited  in  Goodwin  v.  Kerr,  80  Mo.  276,  holding  assignors  retention  after  assign- 
ment for  benefit  of  creditors  not  per  se  fraudulent;  State  use  of  Boswell  v. 
Rosenfeld,  35  Mo.  472,  holding  retention  of  possession  by  vendor,  conclusive  evi- 
dence of  fraud  in  absence  of  proof  showing  sale  bona  fide;  Knoop  ex  rel.  Miller 
V.  Nelson  Distilling  Co.  26  Mo.  App.  303,  holding  that  sale  will  stand  though 
vender  retain  possession,  where  shown  bona  fide  and  not  to  delay  or  defraud 
■creditors;  Cheatham  v.  Hawkins,  76  N.  C.  335,  holding  assignor's  retention  of 
possession  with  power  to  dispose  of  property  for  own  benefit  conclusively 
fraudulent  where  lack  of  fraud  not  proven. 

Cited  in  reference  note  in  64  A.  D.  665,  on  presumption  of  fraud  where  pos- 
session of  personal  property  sold  on  execution  is  left  with  defendant. 
—  Effect  where  trust  is  reserved  for  debtor. 

Cited   in  note  in  36  L.R.A.  356,  358,  on  validity  of  transfer  to  creditor  in 
satisfaction  of  debt  where  trust  is  reserved  for  debtor. 
Fraud  as  question  for  Jury. 

Cited  in  Bindley  v.  Martin  Bros.  28  W.  Va.  773,  holding  that  fraudulent 
intent  is  question  for  jury. 

Cited  in  reference  notes  in  65  A.  D.  406,  on  who  is  to  determine  question  of 
fraud;  70  A.  D.  333,  on  fraudulent  intent  in  conveyance  being  question  for 
jury;  70  A.  D.  201;  84  A.  D.  506,^-on  fraudulent  intent  as  question  for  jury; 
13  A.  S.  R.  431,  on  existence  of  fraud  as  question  for  jury. 

Cited  in  notes  in  11  A.  8.  R.  350,  on  fraud  as  question  for  jury;  11  A.  S.  R. 
757,  on  fraud  in  conveyances  as  question  of  law  or  fact. 

Validity  of  preference  of  creditors. 

Cited  in  Sunday  Creek  Coal  Co.  v.  Burnham,  52  Neb.  364,  72  N.  W.  487; 
Shelley  v.  Boothe,  73  Mo.  74,  30  A.  R.  481, — holding  assignment  in  payment  of 
just  claim  valid  though  done  to  defeat  another  creditor's  claim;  Potter  v. 
McDowell,  31  Mo.  62,  holding  assignment  for  preferred  debt  not  void  where' 
only  sufficient  property  to  satisfy  debt  assigned;  Frankenthal  v.  Goldstein, 
44  Mo.  App.  180,  holding  conveyance  to  satisfy  certain  claims  void  though  full 
value  paid,  where  purpose  is  to  delay  and  defraud  other  creditors;  Hanna  v. 
Finley,  33  Mo.  App.  645,  holding  assignment  to  secure  claim  and  for  further 
purpose  of  hindering  and  defrauding  other  creditors,  void  as  to  other  creditors; 
McNichols  V.  Richter,  13  Mo.  App.  515,  holding  that  insolvent  debtor  cannot 
under  pretense  of  paying  debt,  assign  more  property  than  reasonably  suf- 
ficient; Schroeder  v.  Bobbitt,  108  Mo.  280,  18  S.  W.  1003,  holding  that  failing 
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debtor  may  prefer  creditor  by  giving  mortgage,  if  accepted  for  sole  porpoee  of 
■ecuring  existing  indebtedness;  Mansur  &  F.  Implement  Co.  v.  Jones,  143  Mo. 
253,  45  S.  W.  41,  holding  note  given  to  creditor,  largely  in  excess  of  maker's  in- 
debtedness, and  deed  of  trust  given  as  collateral  security  prima  facie  fraudu- 
lent; Lampson  v.  Arnold,  19  Iowa,  479,  to  point  that  insolvent  while  property 
remains  in  his  possession  may  apply  same  to  payment  of  one  creditor  in 
preference  to  another;  State  use  of  Meysenburg  v.  Excelsior  Distilling  Co.  20 
Mo.  App.  21,  to  point  that  conveyance  void  though  not  in  excess  of  indebted- 
ness, if  merely  to  have  property  held  for  debtor's  use;  State  ex  rel.  Robertson 
V.  Hope,  102  Mo.  410,  14  S,  W.  986,  to  point  that  if  part  of  alleged  indebted- 
ness is  fraudulent  entire  transfer  to  creditor  is  void. 

Cited  in  reference  notes  in  65  A.  D.  473,  on  right  of  debtor  to  prefer  one 
creditor  over  another;  63  A.  D.  251;  63  A.  D.  714;  67  A.  D.  572, — on  right  of 
debtor  to  prefer  particular  creditors;  70  A.  D.  291,  on  necessity  that  assign- 
ment secure  equal  distribution  among  creditors;  72  A.  D.  220,  on  effect  of 
preferences  in  assignments  for  benefit  of  creditors;  72  A.  D.  635,  on  debtor 
preferring  one  creditor  or  set  of  creditors;  85  A.  D.  525,  on  right  of  debtor  to 
prefer  creditors. 

Cited  in  notes  in  26  A.  D.  586,  on  preferences  to  creditors;  58  A.  S.  R.  78, 
on  illegal  reservations  in  assignment  for  creditors. 

Inadequacy  of  price  as  proof  of  fraud. 

Cited  in  reference  notes  in  59  A.  D.  615,  on  setting  aside  contract  for 
inadequacy  of  consideration;  60  A.  D.  84,  on  inadequacy  of  consideration  as 
evidence  of  fraud;  76  A.  S.  R.  574,  on  inadequacy  of  price  as  evidence  of 
fraudulent  conveyances;  89  A.  S.  R.  961,  on  presumption  of  fraud  from  gross 
inadequacy  of  price. 

Cited  in  note  in  65  A.  D.  163,  on  inadequacy  of  price  as  proof  of  fraud. 
Recording  bill  of  sale  as  evidence  of  change  of  possession. 

Cited  in  Mitchell  ex  rel.  Faircloth  v.  Tinsley,  83  Mo.  App.  586,  holding  record 
of  bill  of  sale  not  evidence  of  compliance  with   law  requiring  visible  change 
of  possession,  statute  not  requiring  absolute  sales  of  personal  property  to  be 
recorded. 
Colorable  consideration  as  valuable  consideration. 

Cited  in  Lionberger  v.  Baker,  88  Mo.  447,  holding  consideration  for  debtor's 
conveyance,  wholly  disproportionate  to  property's  value,  to  give  color  to  trans- 
action, not  valuable  consideration. 
ISIfect  of  debtor's  retention  of  chattels  after  sale  on  execution. 

Cited  in  reference  notes  in  67  A.  D.  560,  on  effect  of  retention  of  chattels 
by  debtor  after  their  sale  on  execution ;  36  A.  S.  R.  343,  on  change  of  posses- 
sion on  execution  sale. 

57  AM.  DEC.  218,  DRAPER  v.  OWSIiEY,   15  MO.  «1S. 
Effect  of  compromise  of  loss. 

Cited  in  King  v.  ^Etna  Ins.  Co.  36  Mo.  App.  128,  holding  one  compromising 
fire  loss  and  agreeing  to  surrender  policy  for  cancellation  bound  thereby  thongb 
second  loss  occur  before  payment  and  surrender. 
Compromise  of  doubtful  claim  as  valid  consideration. 

Cited  in  Hewett  v.  Currier,  63  Wis.  386,  23  N.  W.  884;  Griswold  v.  Wright, 
61   Wis.   195,   21   N.  W.  44, — holding  compromise  of  doubtful  claim  good  con- 
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81  deration  for  promise  to  pay,  and  claim  cannot  be  shown  invalid  in  action  on 
promise. 

57  AM.  I>li:C.  219,  KENNCRLY  ▼.  SHEPUSY,   15  MO.  «40. 
Interests  represented  by  administrator. 

Cited  in  Perkins  v.  Goddin,  111  Mo.  App.  429,  85  8.  W.  936,  holding  that 
administrator  represents  creditors  as  well  as  heirs  in  prosecuting  and  defending 
claims;  Hughes  v.  Menefee,  29  Mo.  App.  192,  holding  that  in  case  of  contest 
between  general  creditors  and  one  asserting  particular  claim,  administrator 
represents  general  creditors. 

Effect  off  allowance  off  claim  against  estate. 

Cited  in  Julian  v.  Calkins,  85  Mo.  202,  holding  that  allowance  of  note  as 
demand  against  estate  as  force  and  effect  of  judgment. 

Cited  in  reference  note  in  81  A.  D.  145,  on  presentation  and  allowance  of 
claims  against  decedent's  estate. 

Cited   in   notes   in   65   A.   D.   122,  on   allowance  of  claim   as  a  judicial  act 
amounting  to  a  quasi  judgment;  65  A.  D.  123,  on  attributes  of  claims  against 
decedent's   estate   allowed   and    approved. 
Title  off  administrator. 

Cited  in  reference  note  in  68  A.  D.  487,  on  administrator's  title. 
Right  off  administrator  de  bonis  non  to  unadmlnlstered  assets. 

Cited  in  reference  note  in  60  A.  D.  551,  on  right  of  administrator  de  bonis  non 
to  unadministered  assets. 
Validity  off  marshaFs  deed. 

Cited  in  Keene  v.  Barnes,  29  Mp.  377,  holding  sale  of  lands  by  United  States 
marshal  under  judgment  of  United  States  district  court,  valid;  Baker  v.  Under- 
wood, 63  Mo.  384,  holding  marshal's  deed,  acknowledged  before  district  court, 
entitled  to  record. 
Conclusiveness  off  marshal's  sale. 

Cited  in  reference  note  in  82  A.  D.  78,  on  conclusiveness  of  sales  made  by 
United  States  marshal. 

Effect  against  ward  off  Judgment  against  guardian. 

Cited  in  Yeatman  v.  Yeatman,  35  Neb.  422,  53  N.  W.  385;  Miles  v.  Davis, 
19  Mo.  408, — holding  ward  bound  by  judgment  fairly  obtained  in  proceeding 
in  which  guardian  party,  though  ward  not  before  court. 

57  AM.  DEC.  223,  GUION  v.  GUION,   1«  MO.  48. 
Claim  of  parent  or  g^uardian  ffor  maintenance  off  child. 

Cited  in  Re  Tucker,  74  Mo.  App.  331 ;  Folger  v.  Heidel,  60  Mo.  284,— holding 
that  guardian  who  brings  up  infant  as  member  of  family,  without  apparent 
claim  or  expectation  cannot  hold  estate  therefor;  Fitzsimmons  v.  Fitzsimmons, 
81  Mo.  App.  604;  State  use  of  Smith  v.  Martin,  18  Mo.  App.  468,— holding  that 
allowance  will  be  made,  if  estate  warrants  it  and  father  is  poor,  for  either  past 
or  future  maintenance;  Otte  v.  Becton,  55  Mo.  99,  holding  that  chancery  may 
make  allowance  to  parents  out  of  minor's  estate  for  past  maintenance,  where 
parents  poor  and  estate  sufficient  to  admit  of  it  and  leave  enough  for  future 
education  and  support;  State  ex  rel.  Hermann  v.  Miller,  44  Mo.  App.  118, 
holding  that  allowance  cannot  be  claimed  for  board  and  maintenance  furnished 
by  natural  guardian  without  intention  of  charging  therefor. 
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Cited  in  reference  notes  in  62  A.  D.  401,  on  parent's  right  to  claim  for  child  » 
maintenance  out  of  his  estate;  3  A.  S.  R.  631,  on  when  guardian  will  be  allowed 
for  ward's  siipjiort  and  when  not;  89  A.  S.  R.  257,  on  claim  of  guardian  for 
education  and  maintenance  of  child. 

Cited    in    notes    in    112   A.    S.    R.   419,    on   right   of  guardian   to   allowance 
for  support  or  maintenance  of  ward;  57  L.R.A.  740,  on  application  by  parent  of 
child's  property  to  past  and  future  maintenance. 
Liability  of  widowed  mother  to  support  minor  cliild. 

Cited  in  Hennessey  v.  Bavarian  Brewing  Co.  C3  Mo.  App.  Ill ;  Tetherow  v.  St. 
Joseph  &  D.  M.  R.  Co.  98  Mo.  74,  14  A.  S.  R.  617,  11  S.  W.  310,— holding  by 
statute  mother  bound  to  maintain  minor  children  upon  father's  death;  Tharp  v. 
Connelly,  48  Mo.  App.  59,  holding  widowed  mother  liable  for  medical  services 
rendered  at  her  request  to  infant  son  residing  with  her. 
Riglit  of  widowed  mother  to  minor*s  services. 

Cited  in  Scamell  v.  St.  Louis  Transit  Co.  103  Mo.  App.  504,  77  S.  W.  1021; 
Matthews  v.  Missouri  P.  R.  Co.  26  Mo.  App.  75, — holding  that  widowed  mother 
who  supports  minor  child  has  right  to  his  services;  Whitehead  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  22  Mo.  App.  60,  on  right  of  widowed  mother  of  child's  servieet 
while  she  supports  it. 
Duty  of  father  to  maintain  minor  cliild. 

Cited  in  reference  notes  in  64  A.  D.  279,  on  liability  of  father  to  support 
children;  73  A.  D.  77,  on  duty  of  father  to  maintain  minor  child;  60  A.  S.  R. 
368,  on  parent's  liability  for  necessaries  furnished  to  child. 
Liability  of  guardian  for  necessaries  furnished  ward. 

Cited  in  reference  notes  in  70  A.  D.  616,  on  guardian's  liability  for  neeesaaries 
furnished  ward  without  his  consent;  77  A.  D.  687,  on  liability  of  guardian  for 
necessaries  furnished  to  ward. 
Power  of  ward  to  bind  gruardian  by  contract. 

Cited  in  note  in  89  A.  S.  R.  286,  on  power  of  ward  to  bind  guardian  by 
contract. 

57   AM.  DEC.   229,  COIjEMAX  v.  BIcANCIjTY,   16  MO.    173. 
Protection  of  officer  by  process. 

Cited  in  reference  notes  in  60  A.  D.  399,  on  protection  of  officer  by  process 
regular  on  its  face  and  not  disclosing  want  of  jurisdiction;  61  A.  D.  473,  on 
protection  of  officer  under  process  which  he  is  executing;  62  A.  D.  332,  on  justi- 
fication of  officers  by  their  process;  64  A.  D.  300,  on  liability  of  officer  levying 
on  voidable  execution;  80  A.  D.  291,  on  liability  of  officers  executing  process  fair 
on  its  face  but  actually  void. 

Cited  in  note  in  61  A.  D.  409,  as  to  when  process  is  justification  for  acts  done 
under  it. 

Power  of  officer  to  pass  title  by  sale  under  writ,  whenever  he  can  Justify 
thereunder. 

Cited  in  reference  note  in  05  A.  D.  94,  on  power  of  officer  to  pass  title  by  sale 
under  writ  wherever  he  can  justify  under  writ. 

Validity  of  Judgment  rendered  after  death  of  party  to  action. 

Cited  in  Hinkle  v.  Kerr,  148  Mo.  43,  49  S.  W.  864,  holding  judgment  in  favor 
of  party  to  action  who  died  before  its  rendition  not  void;  Gilman  v.  Donovan,  53 
Iowa,  362,  5  N.  W.  600,  holding  judgment  rendered  in  favor  of  party  to  action 
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after  his  death,  voidable  only;  Taylor  v.  Elliott,  52  Ind.  588,  holding  judgment 
of  reversal  void  where  appeal  taken  in  name  of  deceased  party  after  his  death; 
Cochrane  v.  Parker,  12  Colo.  App.  109,  54  Pac.  1027,  holding  judgment  in  favor 
of  aprellnnt,  deceased  pending  appeal,  reversing  judgment  of  lower  court,  without 
flubfttituting  personal  representatives  voidable  only;  Claflin  v.  Dunne,  129  111. 
•241,  16  A.  S.  R.  263,  21  N.  E.  834,  holding  judgment  against  party  after  his 
death  not  void,  where  jurisdiction  of  person  obtained  during  lifetime;  Danforth 
V.  Dauforth,  111  111.  236,  holding  that  death  after  trial,  but  before  judgment  does 
not  abate  suit  and  render  judgment  against  deceased  void;  Hayes  v.  Shaw,  20 
Minn.  405,  Gil.  355,  holding  judgment  in  favor  of  party,  deceased  when  rendered, 
not  void  where  jurisdiction  of  person  obtained  during  lifetime;  Weller  Mfg.  Co.  v. 
Eaton,  81  Mo.  App.  657,  holding  that  foreign  judgment  rendered  on  proper 
service,  but  after  death  of  party,  if  sued  on  in  this  state,  is  void;  King  v.  IJur- 
dett,  28  W.  Va.  601,  57  A.  R.  687,  holding  judgment  rendered  without  appear- 
ance, after  party's  death  not  void,  where  party  regularly  served  and  death  not 
suggested  on  record;  Lynn  v.  Lowe,  88  N.  C.  478  (dissenting  opinion),  on  right 
to  hold  void  judgment  rendered  after  death  of  party  to  action;  Posthl'ewaite  v. 
Ghiselin,  07  Mo.  420,  10  S.  W.  482,  to  point  that  court,  after  lapse  of  tliree 
court  terms  after  party's  decease  has  jurisdiction  to  revive  action  upon  subhc- 
quent  appearance  of  executor  to  merits  of  action. 

Cited  in  notes  in  29  A.  S.  R.  816^  on  right  of  collateral  attack  on  judgment  for 
or  against  deceased  person;  52  A.  D.  109,  as  to  whether  judgment  against  de- 
ceased person. is  void  or  merely  voidable;  49  L.R.A.  160,  on  voidability  of  judg- 
ments entered  against  dead  persons;  49  L.R.A.  172,  on  effect  of  judgment  against 
person  dyiiig  after  commencement  of  suit. 

-»  Validity  of  execution  sale  upon  Judgment  rendered  after  death  of  party 
to  action. 

Cited  in  Union  Bank  v.  McWharters,  52  Mo.  34,  holding  execution  sale  and 
sheriff  deed  valid  though  judgment  creditor  deceased  before  judgment  rendered. 

—  Validity  of  execution  sale  where  death  occurs  between  date  of  Judg- 

ment and  execution. 
Cited  in  Hardin  v.  McCansc,  53  Mo.  255,  holding  that  death  of  one  party 
against  whom  execution  issued,  between  date  of  judgment  and  execution  does  not 
defeat  title  of  execution  purchaser  when  property  levied  upon  and  sold  belonged 
to  survivor. 

—  Validity  of  execution  sale  where  death  occurs  after  levy. 

Cited  in  Mitchell  v.  Schoonover,  16  Or.  211,  8  A.  S.  R.  282,  17  Pac.  867,  holding 
that  death  of  judgment  debtor  after  levy  does  not  vacate  or  dissolve  it;  Lewis 
V.  Coombs,  60  Mo.  44,  holding  that  death  of  judgment  debtor  between  levy  and 
sale,  no  notice  thereof  given  to  sheriff  or  purchaser  does  not  avoid  sale  col- 
laterally. 

Validity  of  execution  sale  where  Judgment  Is  erroneous. 

Cited  in  Castleman  v.  Relfe,  50  Mo.  583;   Fithian  v.  Monks,  43  Mo.  502, — 
to  point  that  title  acquired  by  sale  under  unreversed  judgment  will  oe  protected, 
though  judgment  erroneous  or  irregular. 
Validity  of  Judgment  rendered  while  party  is  imprisoned. 

Cited  in  Rice  County  v.  Lawrence,  29  Kan.  158,  holding  judgment  against 
one  imprisoned,  for  less  than  natural  life,  pending  civil  action  and  prior  to 
trial,  without  appointment  of  trustee  to  defend,  void. 
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Right  to  vacate  Judgment  wltbovt  notice,  after  term. 

Cited  in  Wilson  v.  BUtkeslee,  16  Or.  43,  16  Pac.  872  (dissenting  opinion), 
on  right  of  court  after  term  to  entertain  motion,  to  vacate  judgment  without 
notice  to  parties  to  action. 

Cited  in  note  in  60  A.  S.  R.  660,  on  notice  of  motion  to  vacate  judgment  or 
decree. 
Effect  of  order  vacating  Judgment. 

Cited  in  no^  in  60  A.  S.  R.  663,  on  effect  of  order  vacating  judgment. 

57  AM.  DEC.  2S9,  BARNES  v.  WEBSTER,  16  MO.  258. 
Right  to  recover  expenses  as  damages  In  action  on  bond. 

Cited  in  Wash  v.  Lackland,  8  Mo.  App.  122,  holding  that  attorneys'  fees  paid 
in  defense  of  injunction  suit  may  be  recovered  as  damages  in  action  on  injunction 
bond. 

Cited  in  note  in  81  A.  D.  472,  on  damages  in  actions  on  attachment  bonds. 

Disapproved  in   State  use  of  Tully  v.   Bick,  36  Mo.  App.   114,  holding  that 
garnishee  cannot  recover,  by  suit  upon  bond  proper  expenses  in  garnishment 
proceedings  without  prior  adjudication. 
Right  of  third  party  to  maintain  action  on  bond  in  obligee's  name. 

Cited  in  Garrett  v.  Cramer,  14  Mo.  App.  401,  holding  that  under  practice  act 
any  party  injured  by  breach  of  bond  cannot  maintain  action  on  bond  in  obligee's 
name. 
Validity  as  common-law  bond,  of  bond  voluntarily  executed. 

Cited  in  State  ex  rel.  Adams  v.  Finke,  66  Mo.  App.  238,  holding  voluntary 
bond,  though  not  executed  in  conformity  with  statute  valid  as  common  law 
bond;  Rubelman  Hardware  Co.  v.  Greve,  18  Mo.  App.  6;  Paddock  v.  Hume, 
6  Or.  82;  State  ex  rel.  McKown  v.  Williams,  77  Mo.  463, — holding  voluntary 
bond  if  it  does  not  contravene  public  policy  or  violate  statute,  binding  on 
makers;  Cunningham  v.  Jacobs,  120  Ind.  306,  22  N.  E.  335;  Sheppard  v.  Collins, 
12  Iowa,  670;  Smith  ex  rel.  McElhaney  v.  Rogers,  99  Mo.  App.  252,  73  S.  W. 
243;  Matheson  v.  F.  W.  Johnson  Co.  16  S.  D.  347,  92  N.  W.  1083,— holding 
attachment  bond  voluntarily  executed  good  as  common  law  obligation,  unless 
it  contravenes  public  policy  or  violates  statute;  Morgan  v.  Mensies,  60  Cal.  341, 
holding  attachment  bond  given  by  city,  in  contravention  of  policy  of  law,  not 
good  as  common  law  bond. 
Validity  as  common-law  bond  of  bond  not  In  conformity  with  statute. 

Cited  in  State  ex  rel.  Jean  v.  Horn,  94  Mo.  102,  7  S.  W.  116,  holding  con- 
stable's bond  executed  to  state  as  obligee  instead  of  to  township  as  required  by 
statute,  valid  as  common-law  bond;  State  ex  rel.  Lafayette  Co.  v.  O'Gorman,  75 
Mo.  370,  holding  official  bond  binding  upon  all  who  sign  it  though  not  in  form 
prescribed  by  Jtatute;  Henock  v.  Chaney,  61  Mo.  129,  holding  replevin  bond 
given  to  deputy  without  authority  to  take  it,  valid  as  common  law  bond;  Wil- 
liams V.  Coleman,  49  Mo.  325,  holding  bond  approved  by  judge  in  vacation  valid 
as  common  law  bond;  Johnson  v.  Weatherwax,  9  Kan.  75,  holding  forthcoming 
bond  in  attachment  running  to  officer  instead  of  to  party  to  action  valid  as  com- 
mon law  bond. 

Cited  in  reference  note  in  97  A.  S.  R.  69,  on  irregular  attachment  bond  as 
common-law  obligation. 
Requisites  of  attachment  bond. 
Cited  in  note  in  79  A.  D.  173,  on  requisites  of  attachment  bond. 
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RIgrht  of  defense  and  countetclaim  to  action  on  attachment  bonds. 

Cited  in  notes  in  81  A.  D.  475,  on  defenses  and  counterclaims  to  actions  on 
attachment  bonds;  81  A.  D.  469,  on  actions  on  attachment  bonds. 
Validity  of  attachment  bond. 

Cited  in  reference  note  in  67  A.  S.  R.  113,  on  validity  of  attachment  bond. 

57   AM.  DEC.   235,  MORGAN  ▼.  RICHARDSON,    16   MO.   409. 

Confession  of  Judgment  by  one  partner. 

Cited  in  Fairbanks  v.  Kraft,  43  Mo.  App.  121,  holding  judgment  confessed  by 
partner  against  partnership  invalid;  Geo.  W.  McAlpin  Co.  v.  Finsterwald,  57 
Ohio  St.  524,  49  N.  E.  784,  holding  that  one  partner  cannot  bind  copartner  by 
warrant  of  attorney  to  confess  judgment;  Alexander  v.  Alexander,  85  Va.  353, 
1  L.R.A.  125,  7  S.  E.  335,  to  point  that  one  partner  cannot  bind  copartner  by 
confession  of  judgment  though  under  seal. 

Cited  in  reference  note  in  34  A.  S.  R.  688,  on  power  of  individual  partner  as 
to  confession  of  judgment. 

Cited  in  note  in  12  A.  D.  37,  on  partner's  power  to  confess  judgment. 

57  AM.  DEC.  236.  MORRISON  t.  EDGAR.  16  MO.  411. 
Want  of  title  as  defense  to  vendor's  action. 

Cited  in  Metheny  v.  Mason,  73  Mo.  677,  39  A.  R.  541,  holding  payment  to  true 
owner  asserting  claim  by  vendee  of  personal  property  complete  defense  to  vendor's 
action  for  purchase  price;  Botts  v.  Spencer,  42  Mo.  App.  184,  holding  that  one 
holding  possession  of  chattels,  under  purchase,  cannot  deny  consideration  of  his 
promise  to  pay  therefor. 

57  AM.  DEC.  240,  RICHARDS  ▼.  GRIGGS,   16  MO.  416. 
Right  to  garnish  funds  in  custodla  legis. 

Cited  in  Re  Cunningham,  19  Nat.  Bankr.  Reg.  276,  Fed.  Cas.  No.  3,478, 
holding  that  assignee  in  bankruptcy  cannot  be  garnished ;  Ladd  v.  Judson,  174 
111.  344,  66  A.  S.  R.  267,  51  N.  E.  838  (dissenting  opinion),  to  point  that 
administrator  cannot  be  garnished  until  distributive  shares  are  ascertained. 

Cited  in  reference  notes  in  65  A.  D.  756,  on  garnishment  of  administrator  for 
sum  which  in  settlement  he  has  been  adjudged  to  pay  over;  87  A.  D.  568,  as  to 
whether  administrator  may  be  garnished;  95  A.  D.  115,  on  attachment  and  gar- 
nishment of  funds  in  hands  of  trustee;  68  A.  S.  R.  469,  on  garnishment  of  personal 
representative. 

Cited  in  notes  in  13  L.R.A.(N.S.)  759,  on  right  to  attach  or  garnish  funds 
in  the  hands  of  administrators  or  executors  after  order  to  pay  the  same  to  party ; 
47  L.R.A.  348,  on  garnishment  of  executor  or  administrator  after  estate  is 
ready  for  distribution. 

Distinguished  in  State  ex  rel.  Williams  v.  Netherton,  26  Mo.  App.  414,  holding 
trustee  not  subject  to  garnishment  after  bringing  fund  into  court. 
Rights  of  garnishee. 

Cited  in  reference  note  in  63  A.  D.  457,  on  rights  of  garnishee. 
filfect  of  assignment  of  debt  without  notice  to  debtor. 

Cited  in  Houser  v.  Richardson,   90  Mo.   App.   134,   holding  that  assignee  of 
equitable  title  to  chose   in  action  must  notify  trustee,   holding  legal   title,  to 
protect  himself  against  subsequent  assignee ;  Kreher  v.  Mason,  33  Mo.  App..  297^, 
Am.  Dee.  Vol.  VIH.— 34. 
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holding  debtor  not  affected  by  sheriff's  seizure  of  his  creditor's  account  books, 
unless  notified;  Merchants'  &  M.  Bank  v.  Hewitt,  3  Iowa,  93,  66  A.  D.  49,. 
holding  maker  of  non-negotiable  receipt  protected  in  delivering  property  ta 
assignor,  if  without  notice  of  assignment;  Bartlett  v.  Eddy,  49  Mo.  App.  32» 
holding  under  statute  notice  to  debtor  unnecessary  to  complete  title  of  assignee 
of  non-negotiable  note. 

Cited  in  reference  notes  in  60  A.  D.  160,  on  necessity  of  notice  to  debtor  of 
assignment  of  chose  in  action  to  perfect  assignment;  63  A.  D.  134,  on  validity 
of  assignment  of  contract  without  notice  to  obligor,  as  against  subsequent 
assignees  or  attaching  creditors  of  obligor;  39  A.  S.  R.  698,  on  necessity  of  notice 
of  assignment  to  debtor. 

Distinguished  in  Smith  v.  Sterritt,  24  Mo.  260,  holding  that  assignee  of  ac- 
count, atMigued  previous  to  garnishment,  has  superior  right  to  garnisher,  though 
assignee  did  not  give  notice  of  assignment  before  garnishment. 
Effect  of  notice  to  garnishee  of  assignment  of  claim,  before  answer. 

Cited  in  reference  note  in  63  A.  D.  457,  on  effect  of  notice  to  garnishee  of 
assignment  of  claim,  before  answer. 
Effect  of  priority  of  notice  to  give  priority  of  rights. 

Cited  in  notes  in  71  A.  S.  R.  33-34  as  to  whether  subsequent  assignees  of 
accounts  and  claims  in  action  can  obtain  precedence  by  first  giving  notice;  66 
L.R.A.  765,  on  priority  of  notice  to  trustee  as  giving  priority  of  right  to  fund. 

&7  AM.  DEC.   242,   MILLER  ▼.  MARTIN,    16  MO.   508,  Reaffirmed  on 

later  appeal  In  20  Mo.  891. 
Liability  for  damages  resulting  from  lawful  act. 

Cited  in  Georgetown,  B.  &  L.  R.  Co.  v.  Eagles,  9  Colo.  544,  13  Pac.  696,  holding 
that  damages  may  be  recovered  for  injuries  caused  by  necessary  blasting  done 
with  ordinary  care  and  caution;  Clemens  v.  Hannibal  &  St.  J.  R.  Co.  53  Mo. 
366,  14  A.  R.  460,  to  point  that  question  whether  loss  is  direct  or  natural  result 
of  negligent  act  is  for  jury. 

Cited  in  reference  note  in  66  A.  D.  627,  on  necessity  of  reparation  for  damages 
inflicted  while  doing  lawful  act. 

—  Spread  of  Are. 

Cited  in  Catron  v.  Nichols,  81  Mo.  80,  61  A.  R.  222,  holding  one  fraudulently 
setting  out  fire  to  prepare  his  land  for  cultivation,  not  liable  for  accidental  or 
unavoidable  injury;  Mahaffey  v.  J.  L.  Rumbarger  Lumber  Co.  Gl  W.  Va.  571, 
8  L.R.A.(N.S.)  1263,  66  S.  E.  893,  holding  one  not  exercising  care  in  preventing 
fire  from  spreading  onto  another^s  land,  liable;  Bock  v.  Grooms,  2  Neb.  (Unof.) 
803,  92  N.  VV.  603,  holding  one  not  liable  when  whirlwind  ensues  and  carries 
fire  beyond  his  control,  if  before  setting  it  he  took  every  pr'  -  ition  to  confine 
fire  to  his  own  premises;  Needham  v.  King,  95  Mich.  303,  04  N.  \V.  891,  holding 
one  burning  brush  on  his  land  not  liable  if  fire  escapes,  unless  fire  set  at 
improper  time  or  is  carelessly  managed;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Nitscbe,  126  Ind.  229,  22  A.  S.  R.  582,  9  L.R.A.  750,  26  N.  E.  51,  holding 
railroad  liable  for  damages  to  adjoining  owner  where,  in  excessive  dry  season 
it  sets  out  fire  on  right  of  way  over  beds  of  peat,  which  extends  to  adjoininir 
land  of  same  material;  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  U.  S.  I,  41 
L.  ed.  611,  17  Sup.  Ct.  Rep.  243,  to  point  that  state  statute  making  railroad 
corporations  within  that  state  liable  for  damages  from  fire  communicated  directly 
or  ipdirectly  by  its  engines,  is  constitutionaL 
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Cited  in  notes  in  30  A.  S.  R.  502,  on  liability  of  private  person  for  fires; 
30  A.  8.  R.  503,  on  liability  of  private  person  for  fires  while  clearing  land; 
30  A.  S.  R.  504,  on  question  for  jury  as  to  negligence  in  case  of  fire;  21  L.R.A. 
257,  on  negligence  or  misconduct  essential  to  liability  for  setting  fires  which 
spread  to  property  of  others. 
Responsibility  for  injuries  occasioned  by  accident. 

Cited  in  reference  note  in  66  A.  D.  163,  on  responsibility  for  injuries  occa- 
sioned by  accident. 
liiability  for  injury  due  to  want  of  due  care. 

Cited  in  reference  note  in  71  A.  D.  59,  on  right  of  action  for  injury  due  to  want 
of  due  caution. 
Intent  us  essential  element  of  negligence. 

Cited  in  reference  note  in  84  A.  D.  548,  on  intent  as  essential  element  of  negli- 
gence. 
lilnbility  for  injuries  to  adjacent  lands. 

Cited  in  reference  note  in  31  A.  S.  R.  860,  on  liability  for  injuries  to  adjacent 
lands^ 

S7  AM.  DEC.  247,  GROVES  ▼.  FUIiSOME,  16  MO.  54^ 
Effect  of  fraudulent  pre-emption. 

Cited  in  reference  note  in  13  A.  D.  509,  on  effect  of  fraudulent  pre-emption. 
Rights  under  patent  obtained  by  frlEiud. 

Cited  in  reference  notes  in  43  A.  D.  547,  on  rights  of  holder  of  patent  obtained 
by  fraud;  86  A.  D.  491,  on  right  acquired  by  one  who  obtains  a  patent  by  fraud. 
When  resulting  trust  arises. 

Cited  in  Rose  v.  Treadway,  4  Nev.  465,  97  A.  D.  546,  holding  that  resulting 
trust  arises  where  one  agrees  to  pre-empt  larger  tract  and  deed  part  thereof  to 
another  refraining  from  pre-empting;  Damschroeder  v.  Thias,  51  Mo.  100,  holding 
that  equity  will  declare  as  trustee  for  true  owner  one  fraudulently  acquiring  title 
to  land  and  fraudulently  inducing  owner  to  attorn  to  him ;  Peacock  v.  Nelson,  50 
Mo.  256,  holding  that  trust  in  favor  of  grantor,  arises  by  implication  where 
one  takes  conveyance  of  lands  merely  to  act  as  agent  in  selling. 

Cited  in  reference  notes  in  61  A.  D.  597,  on  fraudulent  patentee  as  trustee  for 
benefit  of  those  injured  by  his  conduct;  33  A.  S.  R.  233,  on  trust  maleficio. 
Resulting  trusts  as  affected  by  statute  of  frauds. 

Cited  in  treadway  v.  Wilder,  8  Nev.  91 ;  Shaw  v.  I^haw,  86  Mo.  594, — holding 
that  resulting  trusts  are  not  within  statute  of  frauds;  Rogers  v.  Rogers,  87  Mo. 
257,  holding  that  frauds  and  trusts  are  not  within  statute  of  frauds;  Leahey  v. 
Witte,  123  Mo.  207,  27  S.  W.  402,  holding  execution  purchaser's  agreement 
with  grantor  in  trust  deed  to  buy  in  property  for  grantor  not  within  statute; 
Richardson  v.  Champion,  143  Mo.  538,  45  S.  W.  280,  holding  agreement  that  mort- 
gagor buy  in  property  in  his  own  name,  for  mortgagee's  benefit  not  within  statute. 

Cited  in  reference  note  in  66  A.  D.  783,  on  trusts  and  frauds  as  not  within 
statute  of  frauds. 
Right  of  land  commissioner  to  cancel  entry  certificate. 

Cited  in  Morton  v.  Green,  2  Xeb.  441  (dissenting  opinion),  on  right  of  land 
commissioner  to  cancel  certificate  of  entry. 
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57  AM.  DEC.  251,  RECTOR  ▼.  WAUGH,  17  MO.  18. 
Implied  warranty  on  partition. 

Cited  in  Rountree  v.  Denson,  59  Wis.  622,  18  N.  W.  518,  holding  that  implied 
warranty  does  not  arise  in  case  of  voluntary  partition  by  mutual  conveyances. 

Cited  in  note  in  92  A.  D.  125,  on  whether  warranty  arises  from  voluntary 
partition. 

Explained  in  Picot  v.  Page,  26  Mo.  398,  holding  that  warranty  is  implied  in 
every  partition. 

Effect  of  partition  on  title. 

Cited  in  Whitsett  v.  Wamack,  159  Mo.  14,  81  A.  S.  R.  339,  59  S.  W.  961,  hold- 
ing that  judgment  in  partition  confers  no  new  title. 
Inurement  of  title. 

Cited  in  Brawford  v.  Wolfe,  103  Mo.  391,  15  S.  W.  426,  holding  that  after 
acquired  title  does  not  pass  under  quit  claim  deed;  Wilson  v.  Fisher,  172  Mo. 
10,  72  S.  W.  665,  holding  that  sheriff's  deed  does  not  pass  after-acquired  interest 
of  judgment  debtor;  Hendricks  v.  Musgrove,  183  Mo.  300,  81  S.  W.  1265, 
holding  deed  by  married  woman  made  prior  to  act  of  1899  does  not  convey  after^ 
acquired  interest;  Ryason  v.  Dunten,  164  Ind.  85,  73  N.  E.  74,  to  point  that 
doctrine  of  inurement  of  title  as  between  tenants  in  common  is  one  of  equitable 
cognizance. 

Cited  in  reference  notes  in  60  A.  D.  140,  on  entry,  possession,  or  purchase  of 
outstanding  title  by  one  cotenant  inuring  to  benefit  of  all;  64  A.  D.  784,  on 
purchase  of  outstanding  title  by  one  tenant  in  common  inuring  to  benefit  of  all; 
64  A.  D.  698,  on  purchase  of  outstanding  title  by  one  cotenant  inuring  to 
benefit  of  all. 

Cited  in  note  in  9  L.R.A.  571,  on  cotenant's  right  to  purchase  outstanding 
title  or  encumbrance  for  his  own  behalf. 
Word  "heirs"  as  necessary  to  create  estate  in  fee. 

Cited  in  reference  notes  in  63  A.  D.  451,  on  necessity  for  word  'Tieirs**  in 
deed  to  pass  fee  simple;  82  A.  D.  243,  on  necessity  of  use  of  word /'heirs"  to 
Qreate  estate  in  fee  simple. 

Cited  in  note  in  57  L.R.A.  338,  on  necessity  of  words  of  inheritance  to  vest 
fee  under  deed  in  partition. 

Effect  of  deed  of  warranty  in  partition  as  distinguished  from  ordinary 
deeds. 

Cited  in  note  in  57  L.R.A.  334,  on  effect  of  deed  of  warranty  in  partition  as 
distinguished  from  ordinary  deeds. 

57   AM.  DEC.  257,  DRAPER  v.  BRTSON,    17   MO.    71,  Reafflmied  on 

later  appeal  in  69  A.  D.  483,  26  Mo.  108. 
Irregularities  as  affecting  title  of  execution  purchaser. 

Cited  in  Bobb  v.  Graham,  15  Mo.  App.  289,  holding  that  mere  irregularities  in 
judicial  sales  will  not  avail  in  collateral  proceedings  to  invalidate  sale;  Griffith 
V.  Bogert,  38  How.  158,  15  L.  ed.  307,  holding  that  question  of  regularity  of  ju- 
dicial sale  cannot  be  raised  collaterally  except  in  case  of  fraud  in  which  purchaser 
participated;  Cabell  v.  Grubbs,  48  Mo.  353,  holding  that  irregularities  in  execu- 
tion not  rendering  it  void  do  not  afi'ect  title  of  execution  purchaser  in  collateral 
way ;  Eminence  Land  &  Min.  Co.  v.  Current  River  Land  &  Cattle  Co.  187  Mo.  420, 
86  S.  W.  145,  holding  purchaser  not  protected  where  irregularities  in  proceedings 
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are  shown  on  face  of  deed;  Rollins  v.  McIntirC;  A7  Mo.  496,  holding  that  irregu- 
larity in  issuance  of  execution  cannot  be  objected  to  in  collateral  proceeding  by 
stranger  to  execution;  Hunt  v.  Ellison,  32  Ala.  173,  to  point  that  law  draws 
every  presumption  in  favor  of  regularity  of  proceedings. 

Cited  in  reference  notes  in  61  A.  D.  138,  as  to  when  purchaser  at  execution 
sale  is  affected  by  irregularities;  86  A.  D.  797,  on  purchaser's  title  under  execution 
merely  erroneous. 

Distinguished  in  Harness  v.   Cravens,   126  Mo.   233,  28   S.  W.  971,  holding 
attorney  of  execution  creditor,  who  becomes  purchaser  at  execution  sale  chargeable 
with  all  irregularities. 
—  Irregularities  in  notice  of  sale. 

Cited  in  Robbins  v.  Boulware,  190  Mo.  33,  109  A.  S.  R.  746,  88  S.  W.  674, 
holding  that  insufficiency  of  length  of  time  for  which  notice  of  sale  published 
cannot  be  attacked  in  collateral  proceeding;  Young  v.  Schofield,  132  Mo.  650,  34 
S.  W.  497,  holding  sale  not  void  because  of  failure  to  give  execution  debtor  notice 
in  writing  of  execution  sale;  Evans  v.  Robberson,  92  Mo.  192,  1  A.  S.  R.  701, 
4  S.  W.  941,  holding  that  irregularity  in  advertising  sale  will  not  affect  title  of 
innocent  purchaser  without  notice  in  collateral  proceeding;  Chandler  v.  Bailey,  89 
Mo.  641,  1  S.  W.  745,  holding  sheriff's  deed  reciting  notice  of  sale  for  twenty 
•days  in  certain  newspaper,  not  void  because  not  stating  that  paper  was  daily  or 
weekly  newspaper;  Mitchell  v.  Nodaway  County,  80  Mo.  257,  holding  that  ir- 
regularities in  advertisement  will  not  invalidate  title  of  bona  fide  purchaser  with- 
out notice  and  without  participation  in  their  commission;  Ladd  v.  Shippie,  57  Mo. 
623,  holding  bona  fide  purchaser  not  protected  where  want  of  new  notice  after 
postponement  appears  on  face  of  sheriff's  deed,  Curd  v.  Lackland,  49  Mo.  461, 
holding  execution  purchaser  for  good  and  adequate  consideration  not  affected  by 
irregularity  in  notice  of  sale  of  which  he  was  ignorant. 

Cited  in  reference  notes  in  64  A.  D.  195,  on  effect  upon  bona  fide  purchaser 
of  failure  of  sheriff  to  give  notice  required  by  statute;  66  A.  D.  480,  on  effect 
of  sheriff's  failure  to  give  notice  of  execution  sale  and  other  irregularities  on 
validity  of  sale ;  66  A.  D.  290,  on  effect  of  defect  in  notice  of  execution  sale. 

Cited  in  note  in  44  A.  D.  240,  on  effect  of  execution  or  judicial  sale  in  case  of 
failure  to  advertise  or  properly  give  notice. 
Form  and  requisites  of  writ  of  scire  facias. 

Cited  in  notes  in  94  A.  D.  238,  on  notice  of  writ  of  scire  facias  to  revive  judg- 
ment; 122  A.  S.  R.  102,  on  return  to  writ  of  scire  facias. 
Effect  of  jadgment  on  scire  facias. 

Cited  in  note  in  122  A.  S.  R.  113,  on  effect  of  judgment  on  scire  facias. 
Validity  of  unacknowledged  and  unrecorded  assignment. 

Cited  in  Rosenthal  v.  Green,  37  Mo.  App.  272>  holding  assignment  of  judgment 
not  invalid  because  neither  acknowledged  nor  recorded. 
ConclusiTeness  of  certificate  of  acknowledgment. 

Cited  in  Thompson  v.  New  England  Mortg.  Secur.  Co.  110  Ala.  400,  55  A.  S.  R. 
29,  18  So.  316,  holding  that  certificate  of  officer  to  fact  which  law  did  not  intrust 
him  to  certify  is  valueless. 

Cited  in  reference  note  in  40  A.  S.  R.  200,  on  acknowledgment  as  evidence. 
*  Unrecorded  deed  as  affecting  title  of  subsequent  purchaser. 

Cited  in  Maupin  v.  Emmons,  47  Mo.  304,  holding  that  unrecorded  deed  prevails 
in  law  over  title  of  subsequent  purchaser  with  notice  of  deed. 
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Cited  in  reference  notes  in  67  A.  D.  74,  on  rights  of  one  having  notice  of  un- 
recorded deed  purchasing  from  one  protected  by  recording  acts;  69  A.  D.  484, 
as  against  whom  unrecorded  deed  is  good;  73  A.  D.  549,  on  validity  of  unrecorded 
deed  as  between  parties  and  purchasers  with  notice. 

Cited  in  note  in  21  L.R.A.  35,  on  protection  of  bona  fide  purchaser  at  execution 
sale  against  unrecorded  deeds  of  which  he  had  notice. 
Ricrlits  and  duties  of  execution  purchasers. 

Cited  in  reference  note  in  65  A.  D.  05,  on  rights  and  duties  of  purchasers  at 
execution  sale. 

57  AM.  DEC.   265,  SMITH  ▼.  BRINKER,    17  MO.    148. 
IJability  of  assignee  of  lease,  for  rent. 

Cited  in  Willi  v.  Dryden,  52  Mo.  319,  holding  one  who  receives  absolute  assign- 
ment of  lease  liable  to  lessors  for  rent;  St.  Louis  Public  Schools  v.  Boatmen's  Ins. 
&,  T.  Co.  5  Mo.  App.  01,  holding  assignee  of  undivided  half-interest  in  lease,  enter- 
ing into  exclusive  possession  and  occupancy  of  whole  premises,  liable  only  for 
undivided  half  of  rent;  Edmonds  v.  Mounsey,  15  Ind.  App.  399,  44  N.  £.  196, 
holding  assignees  of  natural  gas  and  oil  lease  bound  by  acceptance  to  make  good 
covenant  to  pay  rent. 

Cited  in  note  in  14  L.R.A.  162,  on  necessity  for  possession  to  render  assignee  of 
leasehold  liable  for  rent. 

—  In  case  of  reassignment. 

Cited  in  Lindsley  v.  Joseph  Schnaide  Brewing  Co.  59  Mo.  App.  271,  holding 
that  agreement  between  lessor  and  assignee  by  which  former  assents  to  assignment 
subject  to  all  covenants  and  latter  accepts  it  with  all  responsibilities,  obligates 
assignee  to  pay  rent  after  reassignment. 

57  AM.  DEC.  267,  DICK  ▼.  PAGE,  17  MO.  284. 

Effect  on  contract  of  death  of  party  thereto  —  Notes,  bills  and  checks. 

Cited  in  note  in  23  L.R.A.  712,  on  effect  on  notes,  bills,  and  checks,  of  death  of 
party  thereto. 

—  Agency. 

Cited  in  Cleveland  v.  Williams,  29  Tex.  204,  94  A.  D.  274;  Clayton  t.  Merrett 
52  Miss.  353, — holding  that  death  of  principal  operates  as  instantaneous  revoca- 
tion of  agency  unaccompanied  with  interest;  Barrett  v.  Towne,  196  Mass.  487,  13 
L.RA.tN.S.)  643,  82  N.  E.  698,  holding  that  at  common  law  agency  not  coupled 
with  interest  ceases  upon  death  of  principal;  Ish  v.  Crane,  13  Ohio  St.  574, 
(former  appeal  in  8  Ohio  St.  520) ;  Deweese  v.  Muff,  67  Neb.  17,  73  A.  a  R.  488, 
42  L.R.A.  789,  77  N.  W.  361, — holding  heirs  and  representatives  of  principal 
bound  where  one  bona  fide  deals  with  agent  within  his  apparent  authority,  in 
ignorance  of  principal's  death  and  act  need  not  be  done  in  principal's  name. 

Cited  in  reference  notes  in  59  A.  D.  585,  on  validity  of  agent's  acts  after  prin- 
cipal's death;  64  A.  D.  415,  on  revocation  of  power  of  attorney  by  death  of 
principal ;  72  A.  D.  214,  on  death  of  principal  as  revocation  of  agent's  authority. 

Cited  in  note  in  39  A.  D.  89,  on  validity  of  agent's  act  where  parties  are 
ignorant  of  principal's  death. 

r>7  AM.  DEC.   269,  STATE  v.  HOMES,   17  MO.   879. 
Wliat  constitutes  larceny. 

Cited  in  People  v.  Brown,  105  Cal.  66,  38  Pac.  618,  holding  to  constitute  lar- 
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"Ceny  there  must  be  intent  to  permanently  and  wholly  deprive  owner  of  property; 
United  States  v.  Stone,  8  Fed.  232,  holding  one  not  guilty  of  larceny  in  taking 
property  under  fair  color  of  right,  though  he  is  mistaken;  People  v.  Miller, 
4  Utah,  410,  11  Pac.  614,  holding  not  larceny  where  one  takes  property  inno- 
cently under  mistake  of  fact  and  thereafter  with  felonious  intent  converts 
it  to  his  use;  State  v.  Soper,  207  Mo.  502,  106  S.  W.  3,  holding  larceny 
-complete  where  property  removed  with  felonious  intent  to  steal  it  and  publicity 
of  action  in  regard  to  property  immaterial;  Currier  v.  State,  167  Ind.  114, 
60  N.  E.  1023,  holding  concealment  of  property  and  refusal  to  deliver  except 
upon  payment  of  fictitious  and  fraudulent  claim,  larceny;  People  v.  Devine, 
-95  Cal.  227,  30  Pac.  378,  holding  not  larceny  where  there  is  no  evidence  of 
felonious  intent  and  proof  shows  accused  honestly  thought  property  his. 

Cited  in  reference  notes  in  6  A.  S.  R.  47,  on  intent  to  steal  being  gravamen 
of  crime  of  larceny;  6  A.  S.  R.  237,  on  liability  for  larceny  of  one  stealing  his 
own  property;  33  A.  S.  R.  146,  defining  asportation  as  element  of  larceny;  40  A. 
S.  R.  763,  on  lueri  causa  as  element  in  larceny;  46  A.  S.  R.  423,  on  larceny  by 
trick;  53  A.  S.  R.  99,  on  sufficiency  of  possession  and  removal  in  larceny; 
54  A.  S.  R.  435,  on  larceny  in  making  change;  36  A.  S.  R.  302;  64  A.  S.  R.  136, — 
on  effect  of  owner's  consent  on  crime  of  larceny;  66  A.  S.  R.  121,  on  offense  of 
larceny;  73  A.  S.  R.  927,  on  asportation  as  element  of  larceny  from  the  person; 
79  A.  S.  R.  189,  on  larceny  in  taking  property  under  claim  of  title;  80  A.  S. 
R.  38,  on  keeping  ^overpayments  as  larceny;  88  A.  S.  R.  559,  on  larceny; 
100  A.  S.  R.  26,  on  crime  of  larceny;  57  A.  D.  744;  75  A.  D.  253;  78  A.  D. 
«09;  80  A.  D.  336;  96  A.  D.  771;  11  A.  S.  R.  19;  87  A.  S.  R.  786,— on  what 
•constitutes  larceny;  65  A.  D.  386,  on  what  is  larceny  and  when  obtaining  goods 
by  false  pretenses  constitutes  larceny;  66  A.  D.  351,  as  to  when  defendant 
is  guilty  of  larceny;  67  A.  D.  675,  on  appropriation  of  property  obtained  with 
owner's  consent  as  larceny;  71  A.  D.  190,  on  determining  guilt  or  innocence  of 
one  accused  of  larceny  from  intent  with  which  property  was  taken  from  owner; 
78  A.  D.  488,  on  necessity  for  trespass  in  taking  to  constitute  larceny;  78 
A.  D.  488,  on  necessity  for  intent  to  steal  to  constitute  larceny;  67  A.  D.  675; 
•91  A.  D.  291, — on  necessity  for  felonious  intent  to  constitute  larceny;  92  A. 
D.  613,  on  definition  of  "larceny;"  96  A.  D.  769,  on  larceny  oif  property 
obtained  with  owner's  consent. 

Cited  in  note  in  88  A.  S.  R.  604-605,  on  taking  of  property  under  claim  of 
right  as  larceny. 

—  Of  lost  property. 

Cited  in  reference  notes  in  62  A.  D.  471;  24  A.  S.  R.  860, — on  larceny  by 
finder  of  lost  property;  60  A.  S.  R.  224,  on  larceny  of  lost  property. 

—  By  servant  or  bailee. 

Cited  in  reference  notes  in  76  A.  D.  592;  80  A.  D.  336, — on  larceny  in  servant 
or  bailee;  96  A.  D.  769,  on  larceny  by  servant;  31  A.  S.  R.  566,  on  distinction 
between  embezzlement  and  larceny  in  cases  of  conversion  by  servants;  78  A. 
D.  488;  88  A.  D.  544;  16  A.  S.  R.  854;  49  A.  S.  R.  287,  289;  60  A.  S.  R.  870; 
54  A.  S.  R.  67;  78  A.  S.  R.  144, — on  larceny  by  bailee. 

^-Between  husband  and  wife. 

Cited  in  reference  note  in  46  A.  S.  R.  423,  on  larceny  between  husband 
and  wife. 
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—  By  pledgee. 

Cited  in  reference  note  in  78  A.  S.  R.  140,  on  larceny  by  pledgeor. 
What  constitutes  robbery. 

Cited  in  notes  in  70  A.  D.  179,  on  what  constitutes  robbery;  70  A.  D.  180,  on 
tiling  taken  %nd  its  value  to  constitute  robbery;   70  A.  D.  180,  on  ownership 
of  property  as  element  in  robbery. 
What  Is  subject  of  larceny. 

Cited  in  reference  notes  in  26  A.  S.  R.  72,  on  bank  bills  as  subject  of  larceny; 
05  A.  S.  R.  466,  on  bees  as  subject  6f  larceny;  81  A.  D.  707;  113  A.  S.  R.  419,— 
on  illuminating  gas  as  a  subject  of  larceny. 

Cited  in  note  in  67  A.  S.  R.  297,  on  larceny  of  dogs. 
What  property  Is  subject  of  embezzlement. 

Cited  in  note  in  98  A.  D.  135,  on  what  property  is  subject  of  embezzlement. 
What  (N>nstitutes  malicious  injury. 

Cited  in  People  v.  Goodin,  136  Cal.  455,  69  Pac.  85,  holding  one  not  guilty 
of  malicious  injury  where  he  closed  old  road  over  his  land  under  belief  that 
it  was  abandoned  upon  opening  of  new  road. 
What  is  lost  property. 

Cited  in  reference  note  in  93  A.  D.  143,  on  property  put  in  particular  place 
but  forgotten  by  owner  as  lost  property. 
Property  In  dogs. 

Cited  in  reference  note  in  69  A.  D.  619,  on  dogs  as  subject  of  action. 

Cited  in  note  in  70  A.  D.  260,  on  property  in  dogs. 
Effect  of  court's  instruction  commenting  on  evidence. 

Cited  in  Gage  V.  Mears,  107  Mo.  App.  140,  80  S.  W.  712,  holding  that 
ihstruction  which  is  commentary  on  evidence  is  erroneous;  State  v.  Ward, 
19  Nev.  297,  10  Pac.  133,  to  point  that  charge  to  jury  should  not  give  undue 
prominence  to  any  phase  of  fact  to  which  testimony  tends  to  establish. 

Cited  in  note  in  72  A.  D.  543,  on  expression  of  opinion  by  court  upon  weight 
of  evidence. 
ICflTect  of  court's  refusal  to  give  instruction  as  to  applicable  law. 

Cited    in    People   v.    Merino,    85    Cal.    515,    24   Pac.    892,   holding   refusal  of 
instruction,    correct    as    abstract    proposition    of    law    and    applicable    to    case 
under  evidence  thereof,  reversible  error. 
Effect  of  instructions  as  to  general  rules  for  weighing  evidence. 

Cited  in  note  in   72  A.  D.  545,  on  giving  instructions  as  to  general  rules 
for  weighing  evidence. 
Court's  duty  to  charge  as  to  facts. 

Cited  in  reference  note  in  84  A.  D.  720,  on  court's  duty  to  charge  as  to  facts. 
Misunderstanding  of  instructions  to  Jury. 

Cited  in  reference  note  in  62  A.  D.  347,  on  admissibility  of  affidavits  of  jurors 
that  they  misunderstood  instructions. 

57  AM.  DEC.  287,  COWLES  v.  KIDDER,  24  X.  H.  864. 
Rights  of  riparian  owners  —  To  flow  of  stream. 

Cited  in  Pillsbury  v.  Moore,  44  Me.  154,  69  A.  D.  91,  holding  that  riparian 
proprietors  have  right  to  flow  of  water  in  its  natural  current  without  injurioiw 
obstructions;   Winnipisogee  Lake  Cotton  &  Woolen  Mfg.  Co.  v.  Gilford,  67  N. 
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H.  514,  35  Atl.  945,  holding  that  owners  of  mill  privileges  have  right  to  natural 
flow  of  rivers  without  unreasonable  diminution  or  alteration. 

Cited  in  notes  in  79  A.  D.  638,  on  riparian  owner's  right  to  natural  flow  of 
stream;  85  A.  S.  R.  711,  on  right  to  diminish  or  impede  flow  of  stream  by  dam; 
41  L.R^A.  749,  on  right  as  between  upper  and  lower  proprietors  to  throw  back 
flow  of  stream. 

—  To  use  of  water. 

Cited  in  reference  note  in  69  A.  D.  ^8,  on  right  of  mill  owners  and  erection 
of  dams. 

Cited  in  note  in  25  E.  R.  C.  410,  on  right  of  riparian  owner  to  use  of  water. 

—  Effect  of  priority  of  appropriation. 

Cited  in  Dumont  v.  Kellogg,  29  Mich.  420,  18  A.  R.  102,  holding  that  priority 
of  appropriation,  as  between  riparian  otvners,  gives  no  superior  right  unless  so 
continued  as  to  establish  right  by  prescription. 

Cited  in  note  in  30  L.R.A.  668,  on  right  of  prior  appropriation  of  water.  . 

—  Right  to  damages. 

Cited  in  Amoskeag  Mfg.  Co.  V.  Goodale,  46  N.  H.  53,  holding  one  liable  in 
nominal  damages,  thdugh  no  actual  damage  caused,  who  wrongfully  causes  water 
to  flow  back  upon  another's  land  perceptibly  higher  than  natural  level;  Hooksett 
v.  Amoskeag  Mfg.  Co.  44  N.  H.  105,  holding  one  wrongfully  flowing  back  water 
liable,  where  such  flowing  back  proximate  cause  of  injury,  though  other  causes, 
without  fault  of  party  injured,  contributed  to  injury;  Michigan . Paper  Co.  v. 
Kalamazoo  Valley  Electric  Co.  141  Mich.  48,  304  N.  W.  387,  holding  mill  owner 
entitled  to  nominal  damages,  at  least,  where  forced  to  shut  down  mill,  through 
another's  negligent  management  of  his  dam;  Tillotson  v.  Smith,  32  N.  H.  90, 
64  A.  D.  355,  to  point  that  riparian  owner,  is  entitled  to  nominal  damages,  without 
showing  actual  damage,  where  repetition  of  infringement  of  his  rights  might 
ripen  into  easement. 

Cited  in  reference  notes  in  73  A.  T>,  ^64,  on  liability  of  owners  of  dams  for 
injuries;  93  A.  D.  768,  on  owner's  liability  for  injury  occasioned  by  dam;  35 
A.  S.  R.  413,  on  ihjury  caused  by  diversion  of  stream. 

Cited  in  note  in  59  L.R.A.  871,  on  drift  aild  d6bris  causing  danuning  back  of 
water  of  stream. 
Lii cense  to  be  exercised  upon  another's  land. 

Cited  in  Pinkstaff  v.  Steffy,  216  III.  406,  75  N.  D.  163,  holding  that  license 
to  build  dam  does  not  carry  right  to  rebuild  if  dam  be  destroyed. 

Cited  in  note  in  16  A.  D.  503,  on  license  to  use  or  enter  upon  realty. 

—  Right  to  revoke. 

Cited  in  Zia  v.  United  States,  168  U.  S.  177,  42  L.  ed.  438,  18  Sup.  Ct.  Rep. 
72,  holding  Spanish  grant  to  pueblos  "for  pasturing  horses  and  stock"  mere  license 
and  was  revoked  by  treaty  ceding  entire  territory  to  United  States;  Bartlett  v. 
Prescott,  41  N.  H.  493,  holding  that  every  mere  license  is  in  its  nature  revocable; 
Southampton  v.  Jessup,  10  App.  Div.  456,  42  N.  Y.  Supp.  4,  holding  that  license 
to  build  roadway  and  bi^idge  is  revocable;  Babcock  v.  Utter,  1  Kcyes,  397,  32 
How.  Pr.  439,  1  Abb.  App.  Dec.  27,  holding  executed  license  to  enter  another's 
land  and  construct  dam  and  canal  to  flow  land  and  work  mill  revocable. 

Cited  in  note  in  49  L.R.A.  505,  on  duration  of  right  of  licensee  who  has  incurred 
expense  to  maintain  burden  on  land. 

Disapproved  in  Batchelder  v.  Hibbard,  58  N.  H.  269;  Houston  v.  LafTee,  46 
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N.  H.  505, — holding  parol  license  revocable  in  all  cases  so  far  as  unexecuted  or  bo 
far  as  future  enjoyment  of  easement  is  concerned. 
«-  Right  to  assign. 

Cited  in  Howe  v.  Batchelder,  49  N.  H.  204,  holding  that  parol  license  to  enter 
land  and  take  away  timber  is  not  assignable;  Blaisdell  v.  Portsmouth  Great 
Falls  &  C.  R.  Co.  51  N.  H.  483,  holding  parol  permission  to  build  railroad  upon 
another's  land  not  assignable;  Nunnelly  v.  Southern  Iron  Co.  94  Tenn.  397,  28 
L.R.A.  421,  29  S.  W.  361,  holding  parol  privilege  to  discharge  water  from  ore 
washers  into  stream,  license  and  nonassignable. 

Cited  in  reference  notes  in  93  A.  D.  739,  on  nonassignability  of  license; '62 
A.  S.  R.  194,  on  assignability  of  license. 
^Effect  of  licensor's  conveyance  of  land  to  stranger. 

Cited  in  Polk  v.  Carney,  17  S.  D.  436,  97  N.  W.  360,  holding  that  license  to 
enter  land  and  cut  timber  is  revoked  by  landowner  conveying  land  to  stranger 
without  reservation. 

«- Effect  of  levy  upon  premises. 

Cited  in  Taylor  v.  Gerrish,  59  N.  H.  669,  holding  parol  license  to  convey  water 
from   spring  revoked  by   levy  upon   premises,  covering  spring,   upon   execution 
against  licensor. 
Nature  of  license. 

Cited  in  note  in  10  A.  D.  41,  on  nature  of  license. 
Natural  facts  as  determining  reasonable  cau^  in  negl^rence  actions. 

Cited  in  Ela  v.  PosUl  Teleg.  Cable  Co.  71  N.  H.  1,  51  Atl.  281 ;  Nashua  Iron 
Zl  Steel  Co.  v.  Worcester  &  N.  R.  Co.  62  N.  H.  169,— to  point  that  law  deals 
with  immediate  cause  and  looks  at  natural  and  reasonably  to  be  expected  effects, 
in  determining  rights  of  parties  in  negligence  actions. 

57  AM.  DEC.  294,  FRENCH  ▼.  MARSTIN,  24  N.  H.  440. 
Use  of  easement. 

Cited  in  McCullough  v.  Broad  Exch.  Co.  101  App.  Div.  566,  92  N.  Y.  Supp. 
633 ;  Rexford  v.  Marquis,  7  Lans.  249, — holding  that  owner  of  right  of  way  across 
one  piece  of  land  to  another  cannot  use  it  to  pass  to  additional  piece  lying 
adjacent;  Reise  v.  Enos,  76  Wis.  634,  8  L.R.A.  617,  45  N.  W.  414,  holding  that 
grantee  of  land  with  right  of  way  appurtenant  cannot  use  it  as  appurtenant 
to  other  lands  subsequently  acquired;  Springer  v.  Mclntire,  9  W.  Va.  196,  holding 
that  upon  division  of  tract,  purchaser  of  subdivision  with  right  of  way  appurte- 
nant cannot  change  such  easement  with  service  to  another  subdivision  of  same 
tract;  Kinney  v.  Hooker,  65  Vt.  333,  36  A.  S.  R.  864,  26  Atl.  690,  holding  right 
of  way  to  **flat'*  limited  to  right  of  way  appurtenant  to  "flat"  when  conveyed; 
Stevenson  v.  Stewart,  7  Phila.  203,  26  Phila.  Leg.  Int.  412,  holding  grantor  of 
easement  of  passage-way  for  foot  passage  not  precluded  from  building  over  passage 
way;  Abbott  v.  Butler,  59  N.  H.  317,  holding  that  easement  of  right  of  way 
granted  without  limit  of  use,  may  be  used  for  any.  purpose  for  which  land  accom- 
modated by  way  may  naturally  and  reasonably  be  used;  Noyes  v.  Hemphill,  58 
N.  H.  536,  holding  that  easement  of  right  to  draw  water  from  well  for  family 
does  not  give  right  to  draw  for  additional  use  of  bakery;  Joyce  v.  O'Neal,  64 
N.  H.  92,  6  Atl.  33,  on  right  to  use  for  all  purposes  passageway  granted  in 
eonnection  with  reservation  ol  right  to  use  bam. 
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Cited  in  reference  note  in  61  A.  D.  364,  on  wbat  passes  as  incident  to  grant 
•of  right  of  way  over  land  of  another. 

Cited  in  notes  in  88  A.  D.  281,  on  use  of  private  ways;  100  A.  D.  115,  on 
validity  of  restrictions  imposed  on  right  of  way;  95  A.  S.  R.  325,  on  rights  and 
obligations  of  owner  of  private  way  as  to  its  use. 
Intention  as  issuable  fact. 

Cited  in  Hale  v.  Taylor,  45  N.  H.  405,  holding  that  intention  may  be  shown 
-directly  or  from  circumstances  where  it  becomes  material;  Taylor  v.  Jones, 
42  N.  H.  25,  holding  that  subseqent  intention  cannot  be  shown  to  make  one 
acting  properly  under  legal  process  liable  ab  Initio,  for  subsequent  illegal  acts; 
-Gale  V.  Belknap  County  Ins.  Co.  41  N.  H.  170,  holding  mere  intention,  not  man- 
ifested by  any  act  or  declaration,  inadmissible  to  affect  i  ightb  of  another. 

Cited  in  note  in  14  A.  D.  365,  as  to  what  abuse  of  process  constitutes  an  officer 
-trespasser. 

Presnmption  of  grant  or  deed  from  long  user. 

Cited  in  Brightman  v.  Chapin,  15  R.  I.  166,  1  Atl.  412,  holding  that  prescription 
presupposes  grant;  Coleman  v.  Hines,  24  Utah,  360,  67  Pac.  1122,  holding  that 
use  and  enjoyment  of  easement  for  less  than  twenty  years  will  not  presuppose 
^ant;  Willey  v.  Portsmouth,  35  N.  H.  303;  Wallace  v.  Fletcher,  30  N.  H.  434,— 
holding  adverse,  exclusive  and  uninterrupted  use  for  twenty  years  conclusive 
presumption  of  grant  or  deed. 

Cited  in  reference  notes  in  57  A.  D.  618,  on  title  acquired  by  adverse  possession; 
59  A.  D.  746,  on  long  user,  as  presumption  of  right  to  easement;  78  A.  D.  285, 
on  twenty  years'  uninterrupted  user  of  easement  as  evidence  of  right ;  78  A.  D. 
•370,  on  presumption  of  dedication  of  land  for  public  highway;  80  A.  D.  119, 
on  when  grant  of  public  highway  will  be  presumed;  82  A.  D.  498,  on  right  to 
acquire  by  user  right  of  way  over  lands;  83  A.  D.  693,  on  creation  of  easement  by 
adverse  enjoyment;  84  A.  D.  640,  on  presumption  of  grant  from  prescriptive 
title;  100  A.  D.  608,  on  presumption  of  grant  as  basis  of  prescription. 

Cited  in  notes  in  57  A.  S.  R.  761,  on  time  of  user  as  evidence  of  dedication  of 
liighway;  30  E.  R.  C.  93,  on  acquisition  of  easement  by  prescription. 
Jnstlflcation  of  assault  and  battery  under  plea  of  molliter  manus  Im* 
posult. 

Cited  in  reference  note  in  95  A.  D.  102,  on  justification  of  assault  and  battery 
under  plea  of  molliter  manus  imposuit. 

Dedication  of  land  as  public  highway. 

Cited  in  reference  note  in  83  A.  D.  268,  on  dedication  of  land  as  public  highway. 

57  AM.  DEC.   800,  BURBANK  ▼.  ROCKINGHAM  MUT.  F.  INS.  CO.   24 
N.  H.   550. 

What  constitutes  alienation  of  property,  generally. 

Cited  in  Miller  v.  German  Ins.  Co.  54  111.  App.  53;  Re  Hubbell  Trust,  135  Iowa, 
637,  13  L.R.A.(N.S.)  496,  113  N.  W.  512,— holding  property  not  transferred  or 
devised  not  alienated;  Kalyton  v.  Kalyton,  45  Or.  116,  78  Pac.  332,  holding 
that  "alienation"  means  act  by  which  title  to  real  property  is  voluntarily  trans- 
ferred by  one  person  to  and  accepted  by  another. 

Cited  in  reference  note  in  72  A.  D.  708,  on  alienation  of  insured  premises  and 
effect  upon  policy. 
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Alienation  of  Insnred  property  —  Death  ^f  Insured  Intestate  as. 

Cited  in  Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt  88;  Grant  v.  Eliot  •& 
K.  Mut  F.  Ins.  Co.  75  Me.  196, — holding  descent  to  heirs  of  intestate  insured 
not  within  clause  against  alienation;  Phelps  v.  Gebhard  F.  Ins.  Co.  9  Bosw.  404, 
holding  that  insured's  death  does  not  terminate  policy  where  insured  not  required 
to  show  fee  ownership  nor  assignment  forbidden;  Pfister  v.  Gerwig,  122  Ind.  567) 
23  N.  E.  1041,  holding  that  transfer  of  property  to  heirs  by  operation  of  law 
upon  insured's  death  does  not  avoid  policy;  Forest  City  Ins.  Co.  v.  Hardesty, 
182  111.  39,  74  A.  S.  R.  161,  55  N.  E.  139,  holding  that  death  of  assured  and 
descent  to  heirs  does  not  work  forfeiture  where  doubtful  whether  ''change  of  title" 
refers  to  voluntary  or  involuntary  act;  Planters'  Mut.  Ins.  Asso.  v.  Dewberry, 
69  Ark.  295,  86  A.  S.  R.  195,  62  S.  W.  1047,  holding  death  of  insured  and  descent 
of  property  to  wife  and  children  not  such  alienation  as  avoids  policy;  Bragg  v. 
New  England  Mut  F.  Ins.  Co.  25  N.  H.  289,  holding  that  death  of  assured  intes- 
tate, does  not  work  alienation  of  property  so  as  to  avoid  policy. 

Cited  in  note  in  28  A.  D.  158,  on  death  of  person  insured  as  alienation  defeat- 
ing claim  for  insurance. 

Distinguished  in  Lappin  v.  Charter  Oak,  F.  k  M.  Ins.  Co.  58  Barb.  325, 
holding  that  death  of  insured  intestate  works  forfeiture  where  policy  contains 
clause  "in  case  of  any  sale,  transfer  or  change  of  title"  policy  shall  be  void. 

—  Devise  as. 

Distinguished  in  Sherwood  v.  Agricultural  Ins.  Co.  73  N.  Y.  447,  29  A.  R. 
180,  holding  that  devise  of  property  is  such  alienation  as  works  forfeiture  of 
policy. 
—Partition  proceedings  as. 

Cited  in  Trabue  v.  Dwelling  House  Ins.  Co.  121  Mo.  75,  42  A.  S.  R.  523,  23 
L.R.A.  719,  25  S.  W.  848,  holding  partition  proceeding  setting  property  s^rt 
for  life  to  insured's  widow,  such  change  of  title  as  avoids  policy. 

—  Transfer  to  insolvency  trustee  as. 

Cited  in  Reynolds  v.  Mutual  F.  Ins.  Co.  34  Md.  280,  6  A.  R.  337   (dissenting 
opinion),  on  right  to  avoid  policy  where  instired  transfers  property  to  insolvency 
trustee. 
Estoppel  where  assessments  are  made  after  insured's  deatli. 

Cited  in  Tuttle  v.  Robinson,  33  N.  H.  104,  to  point  that  insurer  will  be  estopped 
to  deny  validity  of  policy  if  it  makes  assessments  after  death  of  assured. 
Conditions  in  policy  against  double  insurance. 

Cited  in  reference  note  in  88  A.  D.  482,  on  double  insurance. 

Cited  in  note  in  4  L.R.A.  849,  on  conditions  in  fire  policy  against  taking  on< 
other  insurance. 

—  Insurance  eiTected  in  interest  ot  mortgagee  as  double  insurance. 
Cited  in  Carpenter  v.  Continental  Ins.  Co.  61  Mich.  635,  28  N.  W.  749,  holding 

policy  ipade  by  mortgagor  to  cover  mortgagee's  interests,  without  his  knowledge 
or  consent  not  double  insurance. 
Liabilities  off  successive  insurers. 

Cited  in  note  in  28  A.  D.  124,  on  liabilities  of  successive  insurers. 
Rules  off  construction  off  insurance  contracts. 

Cited  in  note  in  14  E.  R.  C.  30,  on  rules  of  construction  of  contracts  of  insur- 
ance. 
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ConcIusiTeness  of  agreement  made  matter  of  re(N>rd. 

Cited  in  Blain  v.  Patterson,  47  N.  H.  623,  holding  agreement  in  trover  action, 
made  matter  of  record  that  defendant  should  retain  certain  articles  and  return 
rest,  conclusive  as  to  his  having  received  articles  sued  for;  Page  v.  Brewster, 
64  N.  H.  184,  holding  agreed  case,  "for  purpose  of  this  suit,'*  conclusive  evidence 
of  facts  agreed  to;  Brooks  v.  New  Durham,  55  N.  H.  559,  holding  client  bound 
by  his  attorneys  signed  written  agreement  that  report  of  referee  shall  be  final. 

57  AM.  DEC.  807,  TIBBETS  ▼.  GERRISH,  25  X.  H.  41. 
What  is  negotiable  instrument. 

Cited  in  Fletcher  y.  Chamberlain,  61  N.  H.  438,  to  point  that  note  may 
be   made   payable   in   other   property   than   money. 

Cited  in  reference  notes  in  66  A.  D.  281,  on  notes  payable  in  specific 
articles;  68  A.  D.  696,  on  requisites  of  negotiable  note;  71  A.  D.  699,  on  essential 
qualities  of  bills  or  notes  and  test  of  negotiability;  71  A.  D.  731,  on  non-negotia- 
bility of  note  payable  in  specific  articles. 

Cited  in  note  in  125  A.  S.  R.  197,  on  effect  of  provision  for  payment  in  other 
commodities  than  money  on  negotiability  of  instruments. 
Rights  of  transferee  of  non-negotiable  instrument. 

Cited  in  reference  notes  in  86  A.  D.  675,  on  right  of  assignee  of  note  to  sue 
in  as9ignor's  name;   36  Au  6.  R.  902,  on  right  of  transferee  of  non-negotiable 
instrument. 
What  constitutes  ratificatfon  of  infant's  acts. 

Cited  in  American  Mortg.  to.  v.  Wright,  101  Ala.  658,  14  So.  399,  holding  pay- 
ment, after  majority,  of  interest  on  mortgage  made  during  infancy  ratification 
of  mortgage;  Hatch  v.  Hatch,  60  Vt.  160,  13  Atl.  791,  holding  ratification  after 
majority  of  contract  made  during  infancy  need  not  be  in  form  of  express  new 
promise. 

Cited  in  reference  notes  in  67  A.  D.  354,  on  removal  of  bar  of  infancy  by 
promise  after  majority  to  pay  note;  64  A.  D.  763,  on  promise  by  adult  to  pay 
note  made  in  infancy  as  removing  bar. 

Cited  in  note  in  18  A.  S.  R.  709-711,  on  ratification  of  contracts,  executory 
on  infants'  part,  by  new  promises  or  acknowledgments. 
Voidability  of  infant's  deed. 

Cited  in  reference  note  in  60  A.  D.  469,  on  voidability  of  deed  of  infant. 

57  AM.  DEC.  310,  WOODMAN  v.  HUBBARD,  25  N.  H.  67. 
Violation  of  statute  as  affecting  right  of  action. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Mc Alpine,  71  Ala.  545,  holding  owner  of  stock 
allowing  them  to  run  at  large  in  violation  of  local  statute  not  debarred  of 
right  of  recovery  for  injury  to  them ;  Spencer  v.  Jones,  6  Gray,  502,  holding  that 
one  of  two  persons  engaged  in  trotting  horses  for  money,  in  violation  of  law,  may 
maintain  action  against  other  for  wilfully  running  him  down;  Brember  v.  Jones, 
67  N.  H.  374,  26  L.R.A.  408,  30  Atl.  411,  to  point  that  fact  that  party  injured 
was  violating  law  does  not  deprive  him  of  action  for  damages  unless  unlawful 
act  caused  injury;  Cotton  v.  Sharpstein,  14  Wis.  226,  80  A.  D.  774,  holding  to 
point  that  though  contract  be  illegal,  still  one  may  recover  for  wrongful  invasion 
of  his  property  rights  existing  independent  of  contract. 

Cited  in  reference  notes  in  62  A.  D.  567,  as  to  when  illegal  contracts  will  not 
be  enforced  by  the  courts;  59  A.  S.  R.  216,  on  rights  of  bailor  for  unlawful  purpose. 
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Cited  in  note  in  30  A.  S.  R.  819,  on  riglit  of  one  violating  law  to  recover  for 
negligent  injury. 

Distinguished  in  Underhill  v.  Manchester,  45  N.  H.  214,  holding  recovery  canmit 
be  bad  under  act  making  town  liable  for  property  destroyed  by  rioters  which 
excepts  destruction  caused  by  owners  illegal  act,  where  property  was  used  as 
gambling  house  and  riot  resulted  from  gambling  dispute,  though  owner  not 
engaged  in  dispute;  Parsons  v.  Randolph,  21  Mo.  App.  353,  holding  that  recovery 
cannot  be  had  on  note  founded  upon  illegal  contract  when  holders  fully  appraised 
of  consideration  when  taking  assignment  of  same. 

—  Violation  of  liquor  license  law. 

Cited  in  Mitchell  v.  Branham,  104  Mo.  App.  480,  79  S.  W.  739,  holding  that 
one  conducting  saloon  without  license  cannot  recover  from  his  vendor  for 
engaging  in  same  business  in  violation  of  agreement;  Brightman  v.  Bristol,  65  Me. 
42G,  20  A.  R.  711,  holding  that  recovery  can  be  had  for  damage  to  building  by 
mob  though  building  used  as  grog  shop  in  violation  of  law. 

—  Violation  off  Sunday  law. 

Cited  in  Sutton  v.  Wauwatosa,  29  Wis.  21,  9  A.  R.  534,  holding  violation  of 
Sunday  law  no  defense  to  action  for  injuries  received  on  that  day  in  consequence  of 
another's  negligence;  Philadelphia,  W.  A  B.  R.  Co.  v.  Philiidelphia  H.  de  G.  Steam 
Towboat  Co.  23  How.  209,  16  L.  ed.  433,  holding  that  vessel  was  prosecuting  voy- 
age on  Sunday  no  defense  to  action  for  injuries  occasioned  by  piles  negligently 
left  in  sailing  course;  Hall  v.  Corcoran,  107  Mass.  251,  9  A.  R.  30,  holding  one 
liable  in  tort  for  conversion  for  driving  horse  let  on  Sunday  to  plaee  other  than 
hired  for;  Chenette  v.  Teehan,  63  N.  H.  149,  holding  bailee's  violation  of  Sunday 
contract  for  exercise  of  care  in  Sunday  use  of  thing  bailed  not  actionable;  Parker 
V.  Latmer,  60  Me.  528,  11  A.  R.  210,  holding  that  action  for  damages  will  not 
lie,  arising  from  immoderate  pleasure  driving  of  horse  on  Sunday;  Frost  v.  Plumb, 
40  Conn.  Ill,  16  A.  R.  18;  Morton  v.  Gloster,  46  Me.  520,— holding  that  trover 
lies  for  damages  where  horse  died  from  overdriving  beyond  place  hired  for, 
though  horse  let  on  Sunday;  Bryant  v.  Biddeford,  39  Me.  193,  holding  in  damage 
action  against  town  for  injuries  to  horse  on  Sunday  caused  by  defective  highway 
no  defense  that  horse  was  let  on  Sunday;  Gross  v.  Miller,  93  Iowa,  72,  26 
L.R.A.  605,  61  N.  W.  385,  holding  that  one  breaking  Sunday  laws  may  if  without 
contributory  negligence  recover  from  injuries  inflicted  by  another  also  violating 
law,  if  no  causative  connection  exists  between  injury  and  breach  of  law;  Schmid 
V.  Humphrey,  48  Iowa,  652,  30  A.  R.  414,  holding  right  of  recovery  for  injuries 
to  horse  not  afTected  by  fact  that  accident  occurred  on  Sunday  while  riding  on 
business  errand;  State  v.  Sienkiewiez,  4  Penn.  (Del.)  59,  55  Atl.  346,  to  point 
that  bailor  may  maintain  trover  for  wrongful  conversion  of  property  though  let 
on  Sunday. 

Cited  in  note  in  2  L.R.A.  522,  on  plaintifTs  violation  of  Sunday  law  as  defense 
to  action  for  injuries  received  on  that  day. 

Distinguished  in  Tillock  v.  Webb,  56  Me.  100,  holding  that  trover  will  not  lie 
for  damages  where  Sunday  contract  of  hiring  indefinite  as  to  time,  distance  and 
use. 

Disapproved  in  Smith  v.  Rollins,  11  R.  I.  464,  23  A.  R.  509,  holding  trover 
will  not  lie  against  hirer  of  horse  on  Sunday  though  horse  injured  after  driven 
to  different  place  than  hired  for. 
Validity  of  contract  made  on  Sunday. 

Cited  in  Smith  v.  Foster,  41  N.  H.  216,  holding  to  point  that  notes  given  or 
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contracts  made  on  Sunday,  in  violation  of  statute,  are  void  as  between  parties; 
Raines  v.  Watson,  2  W.  Va.  371,  to  point  whether  contract  for  payment  of  money 
made  on  Christian  Sabbath  is  valid  or  void;  Benson  v.  Drake,  55  Me.  555,  holding^ 
that  indorsee  of  negotiable  promissory  note  who  procured  indorsement  on  Sunday 
cannot  recover  in  his  own  name  against  maker. 

Cited  in  reference  notes  in  82  A.  D.  121,  on  validity  of  note  or  bill  or  contract 
executed  on  Sunday;  82  A.  D.  307,  on  validity  of  Sunday  contracts. 

Cited  in  note  in  12  A.  D.  294,  on  effect  of  hiring  horse  on  Sunday. 
Right  of  recovery  on  cliampertous  contract. 

Cited  in  Gammons  v.  Johnson,  69  Minn.  488,  72  N.  W.  563,  holding  that  attorney 
may  recover  reasonable  compensation  for  services  on  quantum  meruit  though 
contract  champertous. 
Effect  of  illegality  on  enforceability  of  contract. 

Cited  in  McMullen  v.  Hoffman,  174  U.  S.  639,  43  L.  ed.  1117,  19  Sup.  Ct, 
Rep.  839,  holding  alleged  rights  springing  directly  from  illegal  contract  unen- 
forceable; Lindgren  v.  Lindgren,  73  Minn.  90,  75  N.  W.  1034,  holding  that 
foreclosure  sale  invalid  for  fraud,  does  not  as  to  mortgagor  extinguish  valid 
mortgage. 
"What  constitutes  conversion. 

Cited  in  reference  notes  in  6  A.  S.  R.  305,  on  what  is  necessary  to  maintain 
trover  for  conversion;  69  A.  D.  90;  54  A.  S.  R.  568, — on  what  constitutes  con- 
version. 

Cited  in  notes  in  3  A.  S.  R.  195,  on  what  constitutes  conversion  to  sustain 
trover;    24  A.  S.  R.  796,  on  conversion  of  personalty  sufficient  to  sustain  trover; 
26  E.  R.  C.  172,  on  what  constitutes  conversion. 
—  By  bailee. 

Cited  in  Evans  v.  Mason,  64  N.  H.  98,  5  Atl.  766,  holding  mere  delay  by  bailee 
of  horse  hired  to  drive  to  and  from  place  without  stopping  not  conversion. 

Cited  in  reference  notes  in  71  A.  D.  229,  on  conversion  by  bailee  by  positive 
misconduct;  92  A.  D.  583,  on  conversion  by  driving  horse  voluntarily  to  place 
other  than  that  hired  for. 
Right  to  maintain  trover  against  bailee. 

Cited  in  Cross  v.  Brown,  41  N.  H.  283,  holding  that  trover  will  lie  against 
bailee  who  misuses  chattel  entrusted  to  him;  De  Voin  v.  Michigan  Lumber  Co. 
64  Wis.  616,  54  A.  R.  649,  25  N.  W.  552,  holding  bailee  of  horse  and  driver  liable 
for  injuries  to  horse  without  driver's  negligence  while  used  in  different  way  than 
hired  for;  Brown  v.  Baker,  15  W.  N.  C.  60,  holding  hirer  of  horse,  deviating  from 
route  specified  when  hiring  liable  in  trover  where  horse  destroyed  by  accidental 
fire;  Wentworth  v.  McDuffie,  48  N.  H.  402,  holding  that  bailor  may  maintain 
trover  against  bailee  who  wilfully  and  intentionally  drives  horse  at  such  violent 
speed  as  to  cause  its  death. 

Cited  in  reference  note  in  69  A.  D.  121,  on  liability  of  bailee  for  using  bailed 
property  contrary  to  bailment. 

Cited  in  note  in  26  L.R.A.  366,  on  liability  of  hirer  for  driving  team  to  place 
where  it  was  not  hired  to  go. 
liiability  of  infant  for  his  torts. 

Cited  in  Stearns  v.  Wallace,  59  N.  H.  595,  holding  that  infant  is  responsible 
for  his  torts;  Eaton  v.  Hill,  50  N.  H.  235,  9  A.  R.  189,  holding  infant  bailee 
liable  for  tortious  acts  wilfully  committed  whereby  horse  killed. 


Digitized  by  VjOOQIC 


67  AM.  DEC.J  NOTES  ON  AMERICAN  DECISIONS.  644 

57  AM.  DEC.  820,  WIIiLSON  ▼.  WILIiSON,  25  N.  H.  229. 

Measure  of  damages  for  breach  of  warranty  —  Against  encnmbrances. 

Cited  in  Fletcher  v.  Chamberlin,  61  N.  H.  438;  Conner  v.  Bean,  43  N.  H.  202,— 
holding  that  only  nominal  damages  can  be  recovered  while  encumbrance  contin- 
gent; Smith  V.  Jefts,  44  N.  H.  482,  holding  nominal  damages  recoverable  though 
encumbrance  existing  when  conveyance  made,  discharged  by  covenantor  before 
suit. 

Cited  in  reference  notes  in  43  A.  D.  609,  on  measure  of  damages  for  breach 
of  covenant  against  encumbrances;  75  A.  D.  388,  on  measure  of  damages  for 
breach  of  covenant  against  encumbrances. 

Cited  in  note  in  3  L.R.A.  792,  on  damages  for  breach  of  covenant  against  en- 
cumbrances. 
—  Of  title. 

Cited  in  Daggett  v.  Ayer,  65  N.  H.  82,  18  Atl.  169,  holding  that  measure  where 
failure  of  title  complete  is  purchase  money  and  interest  from  date  of  convey- 
ance; Drew  V.  Towle,  30  N.  H.  631,  64  A.  D.  309,  holding  measure  where  com- 
plete failure  of  title  and  possession  surrendered  without  suit,  is  price  paid  with 
interest;  Foster  v.  Thompson,  41  N.  H.  373,  holding  that  measure  is  considera- 
tion paid,  with  interest  for  time  mesne  profits  recoverable,  with  costs  of  evic- 
tion action;  Winnipiseogee  Paper  Co.  v.  Eaton,  65  N.  H.  13,  18  AtL  171; 
Messer  v.  Oestreich,  52  Wis.  684,  10  N.  W.  6;  Docter  v.  Hellberg,  65  Wis.  415, 
27  N.  W.  176;  Dalton  v.  Bowker,  8  Nev.  190, — holding  measure  where  eviction 
partial,  is  value  of  part  lost  taken  in  proportion  to  price  of  whole,  with  inter- 
est and  costs;  Alexander  v.  Bridgford,  59  Ark.  306,  27  S.  W.  69,  holding  measure 
where  warrantee's  title  to  portion  of  land  entirely  defeated  is  so  much  of  con- 
sideration as  is  proportioned  to  land  lost,  with  interest;  Doctor  v.  Darling,  68 
Hun,  70,  22  N.  Y.  Supp.  594,  holding  value  of  expense  of  improvements  made 
by  evicted  grantee  not  recoverable  as  part  of  damages. 

Cited  in  reference  note  in  71  A.  D.  192,  on  measure  of  damages  for  breach 
of  covenant  of  warranty. 

Cited  in  notes  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant 
of  seisin  or  good  right  to  convey;  99  A.  D.  74,  on  recovery  of  costs  in  ejectment 
suit  as  damages  for  breach  of  covenant  of  seisin;  99  A.  D.  76,  on  recovery  of 
nominal  damages  for  breach  of  covenant  of  seisin  when  no  actual  damage  sus- 
tained; 99  A.  D.  80,  on  measure  of  damages  for  breach  of  covenant  of  seisin 
when  grantee  buys  outstanding  title;  15  E.  R.  C.  743,  on  measure  of  damages 
for  breach  of  express  covenant  for  quiet  enjoyment. 
Extent  of  recovery  by  surety  before  payment  by  him. 

Cited  in  Osgood  v.  Osgood,  39  N.  H.  209,  holding  that  surety  can  recover  nom- 
inal damages  only,  in  action  on  indemnity  security,  where  no  payment  on  lia- 
bility is  made. 
Conclnsivoness  of  judgment  entered  by  agreement. 

Cited  in  Hillsborough  v.  Nichols,  46  N.  H.  379,  holding  judgment  entered  in 
action  by  agreement  conclusive  upon  parties  as  to  existence  of  that  cause  of 
action. 
Conclusiveness  of  default. 

Cited  in  Parker  v.  Roberts,  63  N.  H.  431,  to  point  that  default  admits  all 
material  allegations  of  writ  except  amount  of  damages. 

Cited  in  reference  notes  in  67  A.  D.  275,  on  extent  of  default  as  admission  of 
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cause  of  action;  73  A.  D.  634,  on  default  as  admitting  cause  of , action  and  ma- 
terial and  traversable  averments,  but  not  the  amount  of  damages. 

What  evidence  admissible  after  default. - 

Cited  in  Briggs  v.  Sneghan,  45  Ind.  14,  holding  evidence  admissible,  after 
default,  tending  to  prior  adjustment  or  payment  of  damages. 

Cited  in  reference  note  in  71  A.  D.  252,  on  evidence  admissible  on  part  of  de- 
fendant in  assessing  damages  upon  default. 
Right  to  enter  default  for  non-compliance  with  court  rules. 

Cited  in  Hutchinson  v.  Manchester  Street  R.  Co.  73  N.  H.  271,  60  Atl.  1011, 
holding  that  judgment  by  default  may  be  entered  against  one  deliberately  and 
intentionally  refusing  to  comply  with  special  rule  assigning  cause  for  trial. 

57  AM.  DEC.   880,  CUTTER  ▼.  BUTIjER,  25  N.  H.  843. 
Power  of  married  woman  to  make  will. 

Cited  in  Foote  v.  Nickerson,  70  N.  H.  496,  54  L.R.A.  554,  48  Atl.  1088,  hold- 
ing that  statute  authorizing  married  woman  living  separate  from  nonresident 
husband  to  convey  as  feme  sole  does  not  authorize  disposition  of  her  estate  by 
will;  Sanborn  v.  Batchelder,  51  N.  H.  426,  Iiolding  that  married  woman  with 
consent  of  husband  might  by  will  dispose  of  choses  in  action  or  personal  prop- 
erty held  prior  to  act  of  1860  and  not  under  law  of  1846;  Allison  v.  Smith,  10 
Mich.  405,  on  right  of  probate  court  to  enquire  into  and  decide  as  to  wife's 
right  to  make  particular  will. 

Cited  in  reference  notes  in  71  A.  D.  595,  on  right  of  married  woman  to  dis- 
pose of  her  separate  real  and  personal  property  by  will  imder  power;  91  A.  D. 
781,  on  married  women's  wills;  5  A.  S.  R.  177;  17  A.  S.  R.  804;  35  A.  S.  R. 
442,— on  power  of  married  woman  to  make  will. 
—  Husband's  assent  as  estoppel. 

Cited  in  Hayes  v.  Seavey,  69  N.  H.  308,  46  Atl.  189,  on  right  to  hold  husband 
bound  by  his  assent  to  wife's  will  disposing  of  all  her  personalty. 
^  Hnsband^s  assent  to  wife's  will  as  assent  to  subsequent  codicil. 

Cited  in  Kelley  v.  Snow,  185  Mass.  288,  70  N.  E.  89,  holding  that  husband's 
written  assent  to  wife's  will  does  not  operate  as  assent  to  subsequent  codicil 
not  affecting  his  legacy  but  radically  changing  rest  of  will. 

^Validity  of  wife's  devise  to  husband. 

Cited  in  Wakefield  v.  Phelps,  37  N.  H.  295,  holding  that  under  statute  wife 
cannot  make  valid  devise  of  real  estate  to  husband. 
Effect  of  marriage  on  antenuptial  will. 

Cited  in  Fellows  v.  Allen,  60  N.  H.  439,  49  A.  R.  328,  holding  woman's  ante- 
nuptial will  not  revoked  by  her  marriage;  Roane  v.  HoIIingshead,  76  Md.  369,  35 
A.  S-  R.  438,  17  L.R.A.  692,  25  Atl.  307,  holding  under  code  woman's  marriage 
no  longer  revokes  will  previously  made  by  her. 

Cited  in  reference  note  in  21  A.  S.  R.  329.  on  revocation  of  will  by  marriage. 
^Effect  of  husband's  assent  after  wife's  death  to  antenuptial  will  re- 
voked by  marriage. 

Cited  in  Re  Polly  Carey,  49  Vt.  230,  24  A.  R.  133,  holding  husband's  assent 
after  wife's  death  to  antenuptial  will  revoked  by  marriage  of  no  effect,  where 
he  bad  not  reduced  personalty  to  possession. 
Am.  Dec.  Vol.  VIII.— 35. 
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Validity  of  wife's  gift  causa  mortis. 

Cited  in  Jones  v.  Brown,  34  N.  U.  439,  holding  wife's  gift  causa  mortis  valid 
only  by  assent  of  husband. 
Rights  of  husband  as  to  wife's  personal  property. 

Cited  in  Russ  v.  George,  45  N.  H.  407;  George  v.  Cutting,  46  N.  H.  130,  88 
A.  D.  195;  Hall  v.  Young,  37  N.  H.  134, — holding  that  husband  by  marriage 
acquires  no  right  to  wife's  personal  property  owned  at  marriage  or  acquired 
subsequently  except  right  of  reducing  to  possession;  Caswell  v.  Hill,  47  N.  H. 
407,  holding  that  money  or  furniture  owned  by  wife  before  marriage  do  not 
become  husband's  absolute  property  unless  he  reduces  them  to  possession; 
Houston  V.  Clark,  50  N.  H.  479,  to  point  that  husband's  intention  to  reduce  to 
possession  must  appear  from  some  unequivocal  act  indicating  such  purpose. 
Conclnsiveness  of  probate  decree. 

Cited  in  notes  in  60  A.  D.  353;  21  L.R.A.  081, — on  jurisdictional  conclusive- 
ness of  probate  decree;  21  L.R.A.  684,  on  facts  established  by  probate  decree. 
Extent  to  which  civil  death  is  recognized  in  America. 

Cited  in  note  in  6  A.  S.  R.  383,  on  civil  death  and  extent  to  which  recognized 
in  America. 

57  AM.  DEC.  849,  EDGERLY  v.  SHAW,  25  N.  H.  514. 
Ratification  of  infant*s  executory  contract. 

Cited  in  note  in  18  A.  S.  R.  712-713,  on  ratification  of  contracts,  executory 
on  infants'  part,  by  new  promises  or  acknowledgments. 
Validity  of  infant*s  contracts. 

Cited  in  Fetrow  v.  Wiseman,  40  Ind.  148,  to  point  that  all  contracts  of  infant, 
not  in  themselves  illegal,  being  capable  of  ratification  after  majority  are  void- 
able only;  Morton  v.  titeward,  5  111.  App.  533,  to  point  that  executory  contract 
of  infant  is  invalid  until  ratified. 

Cited  in  notes  in  18  A.  S.  R.  578,  on  infants*  contracts  as  void  or  voidable; 
18  A.  S.  R.  608-609,  on  infants'  bills  and  notes. 
^  liiability  of  infant  upon  his  contracts. 

Cited  in  State  v.  Plaisted,  43  N.  H.  413,  holding  infant's  mortgage  of  personal 
property  binding  until  avoided;  Houlton  v.  Manteuffel,  51  Minn.  185,  53  N. 
W.  541,  to  point  whether  promise  to  pay  principal  of  debt  is  such  ratification 
as  binds  one  to  pay  whole  debt;  Savage  v.  Lichlyter,  69  Ark.  1,  26  S.  W.  12, 
holding  infant's  executory  contract  not  binding  upon  him  unless  confirmed 
after  reaching  majority. 

Cited  in  reference  notes  in  57  A.  D.  310,  on  removal  of  bar  of  infancy  by 
promise  to  pay  after  attaining  majority;   64  A.  D.  763,  on  effect  of  mere  ac- 
knowledgment by  adult  of  note  made  in  infancy  as  removing  bar. 
^  Right  of  action  upon  ratification  after  majority. 

Cited  in   Bestor  v.   Hickey,  71   Conn.   181,  41   Atl.   555,  holding  that   action 
must  be  brought  on  original  contract* where  infant  makes  promise  after  ma- 
jority. 
Nature  of  interest  disqualifying  witness. 

Cited  in  reference  notes  in  57  A.  D.  364,  on  interest  of  witness  in  result  of 
suit  as  disqualification;  60  A.  D.  469,  on  nature  of  interest  disqualifyiqg 
witness. 
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Pleading  whero  contract  has  been  ratified. 

Cited  in  note  in  18  A.  S.  R.  702,  on  pleading  where  contract  has  been 
ratified. 

57  AM.  DEC.  855,  LADD  t.  BAKICR,  26  X.  H.  76. 
When  promissory  note  Joint  and  several. 

Cited  in  Wallace  v.  Jewell,  21  Ohio  St.  163,  8  A.  R.  48,  holding  that  words 
"I  promise"  etc.,  makes  note  joint  and  several  contract  of  all  signers;  Howard 
V.  Fletcher,  59  N.  H.  161,  holding  note  signed  by  two  persons  joint  and  several 
note. 

Cited  in  reference  note  in  71  A.  D.  206,  on  note  in  form  "I  promise  to  pay" 
signed  by  two  persons  as  joint  and  several  note. 
Right  to  charge  one  or  more  Joint  debtors  as  trustee. 

Cited  in  Treadwell  v.  Browii,  41  N.  H.  12,  holding  that  one  partner  cannot  be 
charged  ns  trustee  of  copartner,  there  being  no  liquidated  balance  in  his  hands 
due  such  copartner. 

Cited  in  reference  note  in  94  A.  D.  435,  on  effect  of  trustee  process  against 
one  or  more  Joint  debtors. 
When  maker  of  note  chargeable  as.  garnishee. 

Cited  in  reference  notes  in  62  A.  D.  621,  as  to  whether  or  when  maker  of 
note  is  chargeable  as  garnishee  or  trustee;  62  A.  D.  693,  as  to  whether  negotia- 
ble paper  is  subject  to  garnishment;  95  A.  D.  383,  as  to  when  maker  of 
promissory  note  is  chargeable  as  garnishee. 

57  AM.  DEC.  859,  MERRIIili  ▼.  HARRIS,  26  N.  H.   142. 
Conclusiveness  of  Judgment  of  probate  court. 

Cited  in  Morgan  v.  Dodge,  44  N.  H.  255,  82  A.  D.  213;  Probate  Judge  v. 
I^ne,  51  N.  H.  342;  Tebbetts  v.  Tilton,  31  N.  H.  273,— holding  decrees  upon 
matters  within  jurisdiction  conclusive  in  same  manner  and  to  same  extent  as 
judgments  of  other  courts  of  record;  Stearns  v.  Wright,  51  N.  H.  600,  holding 
that  judgments  may  be  examined  upon  appeal,  but  cannot  be  impeached  col- 
laterally, except  for  fraud  or  want  of  jurisdiction;  Hurlburt  v.  Wheeler,  40  N. 
H.  73,  holding  decision  of  probate  judge,  in  matters  not  strictly  interlocutory 
conclusive,  unless  vacated  upon  appeal;  Starkey  v.  Kingsley,  69  N.  H.  293,  39 
Atl.  1017,  holding  that  decree  of  distribution,  made  after  notice  by  publication 
to  all  parties  interested,  conclusively  establishes  identity  and  title  of  dis- 
tributees; Simmons  v.  Goodell,  63  N.  H.  458,  2  Atl.  897,*  holding  that  decree 
on  settlement  of  administration  account  concludes  infant  whose  guardian  has 
notice  and  is  present;  Knight  v.  Hollings,  73  N.  H.  495,  63  Atl.  38;  Johnes  v. 
Jackson,  67  Conn.  81,  34  Atl.  709, — holding  final  decree  of  proper  court  of 
probate  as  to  validity  or  invalidity  of  will  conclusive  in  any  other  tribunal. 

Cited  in  reference  notes  in  65  A.  D.  185,  on  conclusiveness  of  decisions  of 
probate  courts  on  matters  within  their  jurisdiction  until  reversed ;  65  A.  D. 
341,  on  conclusiveness  of  decisions  and  orders  of  probate  courts  within  their 
jurisdiction;  65  A.  D.  185;  67  A.  D.  740,— on  collateral  questioning  of  judg- 
ment of  probate  court;  63  A.  D.  83;  68  A.  D.  101, — on  impeaching  judgments 
of  probate  courts;  83  A.  D.  58,  on  conclusiveness  of  decisions  of  probate  courts; 

58  A.  S.  R.  609,  on  conclusiveness  of  judgments  of  courts  of  probate. 

Cited  in  notes  in  21   L.R.A.  681,  on  jurisdictional  conclusiveness  of  probate 
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decree;    21    LuR.A.    683,    on    conclusiveness    of    probate    court    decree    aa    res 

judicata. 

Refusal  to  license  administrator  to  sell  realty  to  pay  debts. 

Cited  in  Hatch  v.  Kelly,  63  N.  H.  29,  holding  that  petition  may  be  denied 
if  creditor's  delay  in  applying  for  administration  rendered  sale  inequitable. 

Cited  in  reference  note  in  63  A.  D.  323,  on  sufficiency  of  evidence  of  debt  to 
warrant  issuance  of  license  to  sell  decedent's  realty. 

Construction  of  statutes. 

Cited  in  Baker  v.  Payne,  22  Or.  336,  29  Pac.  787  (dissenting  opinion),  to 
point  that  different  sections  of  same  statute  must  be  so  construed  as  to  be 
consistent  with  each  other. 

Cited  in  reference  note  in  68  A.  D.  618,  on  construing  together  contemporane- 
ous statutes  and  statutes  in  pari  materia. 

Necessity  of  strictly  following  statutes  authorising  sales  of  decedent^s 
lands. 

Cited  in  reference  note  in  61  A.  D.  603,  on  necessity  of  strictly  following 
statutes  authorizing  sales  of  decedent's  lands. 

Power  of  executors  or  admlnistratorci  to  bind  estate  by  covenant  of  war- 
ranty. 

Cited  in  reference  note  in  62  A.  D.  620,  as  to  whether  executors  or  adminis- 
trators can  bind  estate  by  warranty  of  property  sold. 

57  AM.  DEC.  865,  HUNT  v.  FIELD,  9  N.  J.  EQ.  86. 

liien  of  writ  of  attachment. 

Cited  in  Cartwright  v.  Bamberger,  90  Ala.  406,  8  So.  264,  holding  lien  by 
attachment  as  good,  as  basis  to  support  creditor's  bill,  as  lien  by  execution; 
Tomlinson  v.  Stiles,  28  N.  J.  L.  201,  holding  that  writ  creates  no  lien  on  real 
estate  unless  land  inventoried  and  appraised  and  returned  by  sheriff  as  at- 
tached. 

—  Removal  of  impediments  to  lien. 

Cited  in  Quarl  v.  Abbett,  102  Ind.  233,  62  A.  R.  662,  1  N.  E.  476,  holding 
action  maintainable  to  remove  impediments  to  lien  and  perfect  it  where  court 
has  jurisdiction  of  property. 

Right  of  creditor  to  enforce  claim  in  equity. 

Cited  in  Kent  v:  Curtis,  4  Mo.  App.  121,  holding  that  creditor  without 
specific  lien  cannot,  in  equity,  enforce  claim  against  fund  unable  to  be  reached 
at  law;  Williams  v.  Michenor,  11  N.  J.  Eq.  620;  Francis  v.  Lawrence,  48  N. 
J.  Eq.  608,  22  Atl.  259;  Lanahan  v.  Lawton,  60  N.  J.  Eq.  276,  23  Atl.  476; 
Thayer  v.  Willet,  6  Bosw.  344,  9  Abb.  Pr.  325;  Curry  v.  Glass,  25  N.  J.  Eq. 
108, — holding  that  attaching  creditor  may  maintain  bill  to  remove  encumbrance 
of  fraudulent  conveyance;  Cocks  v.  Varney,  45  N.  J.  Eq.  72,  17  Atl.  108; 
Robert  v.  Hodges,  16  N.  J.  Eq.  299, — holding  that  attaching  creditor  may,  be- 
fore judgment,  enforce  legal  right  in  equity;  Oakley  v.  Pound,  14  N.  J.  Eq. 
178,  holding  that  general  creditor  must  have  lien  by  judgment  and  execution 
or  by  attachment  to  authorize  aid  of  equity;  Davis  v.  Dean,  26  N.  J.  Eq.  436, 
holding  that  foreign  attaching  creditor  may  enforce  legal  rights  in  equity; 
Almy  V.  Piatt,  16  Wis.  169,  on  right  of  equity  to  interfere  in  favor  of  attach- 
ing crcditoi,  before  judgment  to  set  aside  fraudulent  conveyance. 
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Cited  in  reference  note  in  90  A.  D.  290,  on  right  of  attaching  creditor  to  sue 
to  set  aside  fraudulent  transfer. 

—  Right  of   Judgment   creditors   to   Join   as   complainants   after  bill   to 
filed. 

Distinguished  in  Iniich  t.  de  Soearras,  60  N.  J.  Eq.  624,  39  At).  381,  holding 
other  judgment  creditors  cannot  join  as  parties  complainants,  after  judgment 
creditor  has  filed  bill,  for  himself  alone,  to  set  aside  fraudulent  conveyance 
against  judgment  debtor's  protest,  though  complainant  consents. 
Rights  of  attaching  creditor  as  to  Judgment  against  attachment  debtor 
in  another  court. 

Cited  in  Stewart  y.  Walters,  38  N.  J.  L.  274,  on  right  of  attaching  creditor  in 
another  court  before  judgment,  to  liave  set  aside  judgment  against  attacliment 
debtor  in  this  court. 

57  AM.  DEC.  871,  HOWEIilj  ▼.  ASHMORE,  9  N.  J.  EQ.  82. 
Right  to  bill  for  discovery. 

Cited  in  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  71  N.  H.  332,  93  A.  S.  R. 
635,  67  L.R.A.  949,  61  Atl.  1076,  holding  bill  maintainable  though  disability 
of  parties  as  witnesses  has  been  removed  and  depositions  may  be  taken  before  trial 
and  court  may  order  view;  Nixon  v.  Clear  Creek  Lumber  Co.  160  Ala.  602, 9  L.R.A. 
(N.S.)  1255,  43  So.  805;  Miller  v.  United  States  Casualty  Co.  61  N.  J.  Eq.  110, 
47  Atl.  509, — holding  equity  not  devested  of  ancient  and  original  jurisdiction 
though  jurisdiction  conferred  upon  law  courts;  Wright  v.  Superior  Court,  139 
Cat.  469,  73  Pac'  146  (dissenting  opinion),  on  right  to  bill  of  discovery  where 
trial  court  has  powers  to  produce  evidence. 

Cited  in  reference  notes  in  00  A.  D.  635,  on  right  to  discovery  to  detect  fraud 
and  imposition;  93  A.  D.  707,  on  when  bill  for  discovery  will  be  entertained; 
93  A.  S.  R.  650;  112  A.  S.  R.  446,— on  bills  for  discovery. 
Essential  averments  in  bill  for  discovery. 

Cited  in  reference  note  in  6  A.  S.  R.  172,  on  essential  averments  in  bill  for 
discovery  of  deed. 

Correction  of  clerical  mistake  in  writ. 

Cited  in  reference  note  in  64  A.  D.  64,  on  correction  of  clerical  mistake  in 
writ. 

Protection  of  bona  fide  purchaser. 

Cited  in  reference  notes  in  69  A.  D.  399,  as  to  whether  equity  will  protect 
bona  fide  purchaser;    72   A.   D.   152,  on   protection   of  bona  fide   purchaser   of 
legal  title  without  notice  in  equity;   80  A.  D.  689,  on  how  title  of  bona  fide 
purchaser  for  value  protected. 
Title  acquired  by  bona  fide  purchaser. 

Cited    in    reference   note   in    68   A.   D.    64,   on    title   acquired   by   bona    fide 
purchaser. 
Auxiliary  Jurisdiction  of  courts  of  equity  to  aid  suits  at  law. 

Cited  in  note  in  2  L.R.A.  177,  on  auxiliary  jurisdiction  of  courts  of  equity  to 
aid  suits  at  law. 

57  AM.  DEC.  382,  RE  FETTER,  28  N.  J.  li.   311. 
Right  of  extradition. 

Cited  in  Re  Kopel,  148  Fed.  606,  holding  that  state  has  no  sovereign  powtf 
to  surrender  fugitives  found  within  its  limits. 
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Cited  in  reference  notes  in  41  A.  S.  R.  187,  on  right  of  foreign  nation  to 
surrender  fugitive  from  justice;  20  A.  S.  R.  75;  44  A-  S.  R.  438, — on  extradition; 
C8  A.  S.  R.  129,  on  interstate  extradition. 

Cited  in  notes  in  68  A.  S.  R.  130,  on  grounds  on  whicU  one  state  may  refuse  to 
surrender  a  person  demanded  by  the  authorities  of  another;  112  A.  S.  R.  107,  on 
necessity  for  existence  of  treaty  or  convention  stipulations,  to  warrant  interna- 
tional extradition;  112  A.  8.  R.  110,  on  rule  governing  interstate  extradition; 
1  L.R.A.  372,  on  international  extradition;  36  L.  ed.  U.  S.  936;  40  L.  ed.  U.  S. 
408, — on  interstate  extradition;  41  L.  ed.  U.  S.  1047,  on  international  and 
interstate  extradition. 
Right  to  arrest  fa«ritlTes  from  Justice  and  detain. 

Cited  in  Simmons  v.  Vandyke,  138  Ind.  380,  46  A.  8.  R.  411,  26  L.R.A.  33, 
37  N.  E.  973,  holding  that  at  common  law  peace  officers  may  arrest  upon  informa- 
tion of  commission  of  felony,  witliout  warrant;  Ex  parte  Donaghey,  2  Pittsb. 
166,  holding  that  it  is  the  duty  of  magistrates  upon  proper  evidence  to  cause 
arrest  of  fugitives  from  other  states,  before  requisition  actually  made  for  their 
surrender;  Re  Greenough,  31  Vt.  279,  holding  that  crime  need  not  be  felony  in 
state  where  alleged  to  have  been  committed  nor  offense  at  common  law ;  Katyuga 
V.  Cosgrove,  07  N.  J.  L.  213,  60  Atl.  679,  holding  that  certificate  of  governor  of 
state  making  demand  that  certified  indictment  presents  crime  cognizable  by  its 
laws,  warrants  detention;  Morrell  v.  Quarles,  35  Ala.  544,  holding  that  fugitive 
may  be  arrested  in  state  to  which  he  escapes  by  proper  judicial  officers,  without 
order  of  governor  of  that  state  or  demand  from  governor  of  state  from  which 
he  fled;  Re  Maney,  20  Wash.  609,  72  A.  S.  R.  130,  55  Pac.  930,  to  point  that 
power  of  arresting  and  detaining  offenders  against  laws  of  other  countries  exists 
independent  of  constitutional  provisions  and  treaty  obligations;  Robinson  r. 
Flanders,  29  Ind.  10;  Re  Voorhees,  32  N.  J.  L.  141, — to  point  that  arrest  is 
warranted  if  offense  is  indictable  by  laws  of  state  demanding  surrender. 

Cited  in  notes  in  46  A.  S.  R.  415,  on  arrest  and  detention  of  fugitive  from  jus- 
tice before  demand  is  made;  26  L.R.A.  33,  on  right  to  detain  fugitive  to  await 
arrival  of  extradition  papers. 
Proceedings  in  extradition. 

Cited  in  reference  notes  in  1  A.  S.  R.  179,  on  proceedings  for  arrest,  detention, 
and  surrender  of  fugitives  from  justice;  13  A.  S.  R.  20,  on  extradition  proceed- 
ings; 76  A.  S.  R.  623,  on  questions  open  to  examination  in  extradition  proceed- 
ings; 92  A.  S.  R.  736,  on  procedure  in  interstate  extradition. 

Cited  in  notes  in  112  A.  S.  R.  105,  on  extradition  proceedings;  1  L.R.A.  371, 
on  surrender  of  fugitive  by  state  authorities  in  case  of  extradition. 
Who  is  a  fugitive  from  Justice. 

Cited  in  Hyatt  v.  New  York,  188  U.  S.  691,  47  L.  ed.  657,  23  Sup.  Ct  Rep. 
456,  holding  one  not  within  demanding  state  when  crime  committed  not  fugitive 
from  justice. 

Cited  in  reference  note  in  44  A.  S.  R.  510,  on  defining  "fugitive  from  justice.** 
Cited  in  notes  in  28  L.R.A.  289,  on  necessity  that  person  should  have  been 
in  demanding  state  to  be  a  fugitive  subject  to  extradition;  47  L.  ed.  U.  S.  657, 
on  necessity  for  extradition  purposes  of  actual  presence  of  accused  in  demanding 
state. 
Right  to  discharge  where  extradition '  proceedings  are  defective. 

Cited  in  Ex  parte  Barker,  87  Ala.  4,  13  A.  S.  R.  17,  6  So.  7,  holding  prisoner 
not  entitled  to  discharge  because  illegally  arrested  in  another  state,  and  extra- 
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dited  before  defectiye  extradition  warrant,  where  held  under  subsequent  indict- 
ment for  same  offense,  and  state  from  which  extradited  has  not  complained  of 
illegal  arrest. 

Cited  in  note  in  112  A.  S.  R.  132,  on  technical  defects  in  pleadings  or  process 
in  state  demanding  extradition,  where  crime  substantially  charged. 
Sufficiency  of  papers  accompanying  requisition  for  fugitive. 

Cited  in  Ex  parte  Romanes,  1  Utah,  23,  holding  that  affidavit  must  allege  that 
party  is  fugitive  from  justice. 

Cited  in  reference  notes  in  1  A.  S.  R.  179,  on  constitutionality  of  warrant  is- 
sued by  governor  for  arrest  of  fugitive;  47  A.  S.  R.  737,  on  sufficiency  of  indiot- 
ment  accompanying  requisition. 
Effect  of  escape  and  second  arrest  in  case  of  extradition. 

Cited  in  reference  note  in  40  A.  S.  R.  786,  on  escape  and  second  arrest  in 
case  of  extradition. 

Right  to  inquire  into  guilt  or  innocence  of  fugitive  from  Justice  on  habeas 
corpus. 

Cited  in  Ex  parte  Devine,  74  Miss.  715,  22  So.  3,  holding  guilt  or  innocence  of 
one  arrested  for  crime  committed  in  another  state  upon  warrant  of  governor  of 
this  state  authorizing  extradition  cannot  be  inquired  into  on  habeas  corpus  lien. 
Right  to  inquire  Into  means  by  which  extradition  was  accomplished. 

Cited  in  Pettibone  v.  Nichols,  203  U.  S.  192,  51  L.  ed.  148,  27  Sup.  Ct.  Rep. 
Ill,  7  A.  &  £.  Ann.  Cas.  1047,  holding  that  question  as  to  whether  deportation 
was  accomplished  by  fraud  and  connivance  arranged  between  governors  of  de- 
manding and  surrendering  states  cannot  be  inquired  into  after  fugitive  actually 
in  demanding  state. 

Cited  in  reference  notes  in  26  A.  S.  R.  604,  on  Icidnapping  fugitive  from  justice 
in  another  state  as  ground  for  release;   96  A.  S.  R.  872,  on  right  to  object  to 
illegal  means  employed  in  gaining  jurisdiction  over  fugitive  from  justice. 
Right  to  try  extradited  persons  for  other  offenses. 

Cited  in  reference  notes  in  31  A.  S.  R.  856,  on  right  to  try  extradited  persons 
for  other  offenses;  35  A.  S.  R.  231,  on  detention  for  another  crime  in  extradition; 
35  A.  S.  R.  484,  on  detention  for  another  offense  on  extradition. 

Cited  in  note  in  10  A.  S.  R.  210,  on  right  to  try  extradited  person  for  other 
offense. 

Meaning  of  words  "treason,  felony  or  other  crime"  in  provision  of  fed- 
eral constitution  respecting  extradition. 

Cited  in  note  in  112  A.  S.  R.  129,  on  meaning  of  words  "treason,  felony,  or 
other  crime"  in  provision  of  Federal  Constitution  respecting  extradition. 
Jurisdiction  in  cases  of  crimes  committed  by  foreigners. 

Cited  in  note  in  76  A.  D.  673,  on  jurisdiction  in  cases  of  crimes  committed  by 
foreigners. 
Revocation  of  extradition  warrant. 

Cited  in  reference  note  in  65  A.  S.  R.  556,  on  revocation  of  extradition  warrant. 

57  AM.  DEC.  400,  TRENTON  MUT.  li.  &  F.  INS.  CO.  v.  PERRINE,  2S 

N.  J.  li.  402. 
Right  of  corporation  to  mnlntain  libel  nctlon. 

Cited  in  Knickerbrckor  L.  Ins.  Co.  v.  Ecclesine,  2  Jones  &  S.  76,  6  Abb.  Pr.  9, 
holding  that  action  will  lie  for  language  used  in  respect  to  corporation  if  extrin- 


Digitized  by  VjOOQIC 


$7  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  552 

de  facts  make  it  libelous  and  special  damage  results  to  business  credit  or  prop- 
erty; Ohio  &  M.  R.  Co.  T.  Press  Pub.  Co.  48  Fed.  206;  Morrison  Jewell  Filtration 
Co.  Y.  Lingane,  19  R.  I.  316,  33  AtL  452, — ^holding  that  corporation  may  maintain 
action  for  libel  for  language  concerning  it  in  its  trade  or  business;  Donaldson 
T.  Mississippi  &  M.  R.  Co.  18  Iowa,  280,  87  A.  ^.  391;  Wales  v.  Muscatine,  4 
Iowa,  302, — to  point  that  corporation  aggregate  may  maintain  libel  action  where 
special  damage  suffered  from  published  words  concerning  its  trade  or  business. 

Cited  in  reference  notes  in  05  A.  D.'522,  on  corporation's  right  to  sue  for  libel; 
46  A.  S.  R;  507,  on  right  of  corporation  to  maintain  action  for  libel;  110  A.  S. 
R^  896,  on  right  of  corporation  to  sue  for  libel  or  slander  against  it,  injurious  to 
its  business  or  trade. 

Cited  in  note  in  52  L.R.A.  526,  528,  on  civil  actions  for  libel  or  slander  of 
corporation. 

Explained  in  Shoe  k  Leather  Bank  t.  Thompson,  18  Abb.  Pr.  413,  holding 
that  business  corporations  may  maintain  libel  action  for  words  affecting  business 
if  special  damages  alleged  and  proved. 
—  Sufficiency  of  allegation. 

Cited  in  McLoughlin  v.  American  Circular  Loom  Co.  60  C.  C.  A.  87,  125  Fed. 
203;  Weiss  v.  Whittemore,  28  Mich.  366;  Ritchie  v.  Widdemer,  59  N.  J.  L.  290, 
35  Atl.  825;  Morasse  v.  Brochu,  151  Mass.  507,  21  A.  S.  R.  474,  8  L.R.A.  524, 
25  N.  E.  74, — holding  general  averment  of  loss  of  customers  sufficient  when  accu- 
sation effects  injury  in  trade  or  profession. 
«  Evidence  admissible  under  general  allegation. 

Cited  in  Bee  Pub.  Co.  v.  World  Pub.  Co.  69  Neb.  713,  82  N.  W.  28,  holding  it 
competent,  under  allegation  of  loss  of  business,  to  prove  general  loss  or  decline  of 
patronage  without  naming  particular  customers  or  proving  that  they  have  ceased 
to  do  business  with  him. 
Criminal  prosecution  for  libel  upon  corporation. 

Cited  in  State  v.  Boogher,  3  Mo.  App.  442,  holding  that  one  may  be  criminally 
prosecuted  for  libel  upon  business  corporation. 
liiability  of  corporation  for  malicious  prosecution. 

Cited  in  Fenton  v.  Wilson  Sewing  Mach.  Co.  9  Phila.  189,  31  Phila.  Leg.  Int. 
132;  Boogher  v.  Life  Asso.  of  America,  76  Mo.  319,  42  A.  R.  413, — holding  corpo- 
ration liable  to  action  for  malicious  prosecution  instituted  by  its  authority. 
1^88  of  custom  as  element  of  damages  In  libel  or  slander. 

Cited  in  note  in  72  A.  D.  433,  on  loss  of  custom  as  element  of  damages  in 
slander  or  libel. 
Effect  of  bad  motive  to  make  actionable  what  otherwise  would  not  be. 

Cited  in  note  in  62  L.R.A.  673,  on  effect  of  bad  motive  to  make  actionable  what 
otherwise  would  not  be. 

57  AM.  DEC.  409,  STATE  v.  MANSFIELD,  23  N.  J.  L.  510. 
AVhat  property  may  be  held  by  corporation. 

Cited  in  Hannibal  &  St.  J.  R.  Co.  v.  Muder,  49  Mo.  166,  holding  that  railroad 
under  statute  might  condemn  land  for  purposes  of  depots,  engine-houses  and  re- 
pair-shops; Pacific  R.  Co.  V.  Seely,  45  Mo.  212,  100  A.  D.  369,  holding  that  railroad 
corporation  has  no  power  to  hold  land  for  speculation;  Black  v.  Delaware  A  R. 
Canal  Co.  22  N.  J.  Eq.  130,  holding  that  authority  to  hold  extends  to  all  property 
that  it  may  be  expedient  or  convenient  to  hold  to  effect  purposes  of  charter; 


Digitized  by  VjOOQIC 


663  NOTES  ON  AMERICAN  DECISIONS.  [400-40D 

People  ex  rel.  Moloney  v.  Pullman's  Palace  Car  Co.  175  111.  126,  64  L.R.A.  360,  388, 
61  N.  £.  604  (dissenting  opinion),  on  right  of  corporation  to  own  entire  city  or 
town. 

Cited  in  reference  notes  in  01  A.  D.  599,  on  riglit  of  corporation  to  hold  both 
.  real  and  personal  property  unless  restricted  by  charter ;  67  A.  D.  240,  on  power  of 
corporation  to  acquire,  hold,  and  convey  property;  78  A.  D.  719,  on  incidental 
power  of  corporation  to  take  and  convey  realty. 

Cited  in  note  in  94  A.  D.  382,  on  capacity  of  corporations  to  take  title  to 
realty. 

Cited  and  explained  in  Land  v.  CofTman,  50  Mo.  243,  holding  that  Pacific  rail- 
road company  cannot  become  large  landed  proprietor  for  purposes  not  connected 
with  its  creation. 

Rights  and  powers  possessed  by  corporation. 

Cited  in  Downing  v.  Mt.  Washington  Road  Co.  40  N.  H.  230,  holding  that 
charter  to  make  and  repair  road  does  not  authorize  corporation  to  establish 
stage  and  transportation  lines;  State  Treasurer  v.  Somerville  &  E.  R.  Co.  28  N. 
J.  L.  21,  holding  that  power  to  construct  "road,  with  its  appendages'*  does  not 
include  equipments,  car,  or  other  personal  property,  but  realty  only;  Wright  v. 
Carter,  27  N.  J.  L.  76,  holding  that  power  to  erect  toll  gates  on  turnpike  embraces 
power  to  erect  toll-houses  for  gate  keepers;  Re  Rhode  Island  Suburban  R.  Co.  22 
R.  I.  457,  62  L.R.A.  879,  48  Atl.  591,  holding  that  power  of  railroad  company 
to  condemn  land  for  corporate  purposes  does  not  give  right  to  condemn  lot  for 
power-house  or  coal  pockets;  United  States  v.  Denver  &  R.  G.  R.  Co.  150  U. 
S.  1,  37  L.  ed.  975,  14  Sup.  Ct.  Rep.  11,  holding  grant  of  right  to  take  timber 
to  construct  railroad  extends  to  and  includes  station  houses,  water  tanks,  etc.; 
Meinzer  v.  Racine,  68  Wis.  241,  32  N.  W.  139,  to  point  that  common  council  of 
city  has  only  such  power  as  is  granted  by  statute  or  necessarily  implied  therefrom. 

Cited  in  reference  notes  in  61  A.  D.  599;  66  A.  D.  405, — on  incidental  powers 
of  corporation;  67  A.  D.  470,  on  construction  of  act  creating  corporation;  70 
A.  D.  510,  on  insurance  company's  right  to  do  banking  business;  78  A.  D.  718, 
on  incidental  powers  of  corporation  in  accomplishing  the  objects  of  its  incorpo- 
ration; 86  A.  D.  69,  on  powers  of  corporations. 

Cited  in  note  in  1  L.R.A.  169,  on  power  and  authority  of  municipal  corporations. 
Property  included  in  corporation's  mortgage. 

Cited  in  Coe  v.  New  Jersey  Midland  R.  Co.  31  N.  J.  Eq.  105,  holding  that 
property  acquired  for  and  adapted  and  devoted  to  railroad  station,  connected  with 
main  line  of  road,  is  part  of  mortgaged  premises;  Morgan  v.  Donovan,  68  Ala.  241, 
holding  property  bought  of  opposition  company  to  be  withdrawn  from  business 
to  prevent  competition,  and  not  authorized  to  be  acquired  by  company's  charter, 
not  covered  by  gran^ting  clause  of  corporation's  mortgage. 
What  corporate  property  is  exempt  from  taxation. 

Cited  in  State  Assessors  v.  Morris  &  E.  R.  Co.  49  N.  J.  L.  193,  7  Atl.  826, 
to  point  that  clause  "that  no  other  tax  or  impost  shall  be  levied  or  assessed" 
exempts  all  property  from  further  taxation;  Richmond  v.  RichmomI  &  D.  R.  Co. 
21  Gratt.  604,  to  point  that  exemption  clause  in  charter  extends  to  state  taxes  and 
all  corporations  created  by  state;  State,  Pennsylvania  R.  Co.,  Prosecutors,  v.  Lcg- 
gett,  41  N.  J.  L.  319,  holding  railroad  company's  property  necessarily  used  in 
executing  purposes  and  objects  for  which  chartered  exempt  from  ordinary  taxa- 
tion; State,  United  New  Jersey  R.  &  Canal  Co.,  Prosecutor,  v.  Jersey  City,  41 
N.  J.  L.  471,  holding  land  acquired  and  held  under  statute  to  increase  depot 
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and  terminal  facilities  within  clause;  Vermont  C.  R.  Co.  y.  Burlington,  28  Vt 
]03,  holding  exemption  clause  in  Vermont  Central  Railroad  Company's  charter 
limited  to  such  property  as  it  took  by  condemnation. 

Cited  in  reference  note  in  73  A.  D.  708,  on  extent  of  exemption  of  corporate 
property  from  taxation. 

Cited  in  notes  in  9  L.R.A.  629,  as  to  what  property  comes  under  exemption 
from  taxation;  57  L.R.A.  47,  on  property  exempt  as  part  of  corporate  franchise. 
^  Property  not  necessary  or  not  used  for  corporate  purposes. 

Cited  in  State,  Morris  Canal  k  Bkg.  Co.,  Prosecutors,  v.  Love,  37  N.  J.  L. 
60,  holding  that  land  leased  to  others  for  exclusive  use  and  occupancy  not  ex- 
empt; State  V.  Ross,  24  N.  J.  L.  497,  holding  that  charter  exemption  does  not 
extend  to  land  unnecessary  to  accomplishment  of  plans  and  objects  of  charter; 
Mempliis  &,  C.  R.  Co.  v.  Gaines,  3  Tenn.  Ch.  604,  holding  property  beyond  legiti- 
mate wants  of  corporation  not  included  in  exemption  clause;  Cleveland  Library 
Asso.  V.  Pelton,  36  Ohio  St.  253,  to  point  that  exemption  only  extends  to  property 
held  for  purposes  of  corporation;   Ford  v.  Delta  A  P.  Land  Co.  164  U.  S.  662, 
41  L.  ed.  590,  17  Sup.  Ct.  Rep.  230,  to  point  that  general  exemption  only  refers 
to  property  held  for  transaction  of  company's  business;  De  Soto  Bank  v.  Memphis, 
6  Baxt.  415,  32  A.  R.  530,  holding  that  charter  exemption  of  banks  building 
from  taxation  does  not  include  part  leased  out;  Bank  of  Commerce  v.  McGowan, 
6  Lea,  703,  holding  that  exemption  does  not  extend  to  lots  bought  by  bank  in 
satisfaction    of    debt    due    it;    State,    Morris    Canal    &    Bkg.    Co.,    Prosecutor, 
v.  Cleaver,  46  N.  J.  L.  467,  holding  house  and  lot  used  as  assistant  superintend- 
ent's residence  not  within  exemption  clause  of  Morris  canal  and  banking  com- 
pany's charter;  State  v.  Flavell,  24  N.  J.  L.  370,  holding  that  charter  exemption 
of  lands  of  manufacturing  corporation  does  not  include  mountain  lots,  farming 
lands  or  building  lots;  Fargo  A  S.  W.  R.  Co.  v.  Brewer,  3  N.  D.  34,  53  N.  W. 
177,  holding  lands  not  used  for  railroad  purposes  not  exempted  from  taxation  by 
"Gross  Earnings'  Law;"  State,  New  Jersey  R.   &  Transp.  Co.,  Prosecutors,  v. 
Hancock,  35  N.  J.  L.  537 '(reversing  33  N.  J.  L.  315),  holding  that  exemption 
does  not  extend  to  branch  built  from  main  track  of  railroad  to  enable  obtaining 
gravel  more  cheaply;   Cook  v.  State,  33  N.  J.  L.  474,  holding  land  of  railroad 
company  rented  for  coal  yard  not  included  in  property  exempted  by  charter; 
State,  New  Jersey  R.  &  Transp.  Co.,  Prosecutors,  v.  Newark,  26  N.  J.  L.  519 
(affirming  25  N.  J.  L.  315),  holding  realty  owned  by  railroad  company  not  used 
nor  occupied  for  necessary  purposes  of  company  liable  to  taxation,  though  charter 
exempts  other  taxation  than  that  on  capital  stock;  Todd  County  v.  St.  Paul, 
M.  &  M.  R.  Co.  38  Minn.  163,  36  N.  W.  109,  holding  timber  tracts,  to  be  converted 
into  ties  and  lumber  for  corporation's  use,  not  exempt  under  charter  exempting 
from  taxation,  stock  franchises  or  real  estate;  Ramsey  County  v.  Chicago,  M.  & 
St.  P.  R.  Co.  33  Minn.  537,  24  N.  W.  313,  holding  lands  held  but  not  used  for 
corporate    purposes   taxable   under   general    statute   1878    though    probable  they 
will  be  needed  for  contemplated   use;   Illinois  C.  R.  Co.  v.  Irvin,   72  111.  452, 
holding  steanjboats,  though  owned  by  railroad  company,  not  exempt  from  taxa- 
tion under  charter  exempting  such  railroad  company  from  taxation;  State,  Cape 
May  &  M.  R.  Co.,  Prosecutors,  v.  Middle  Twp.   38  N.  J.  L.  270,  holding  land 
outside  railroad's  roadway  limitation,  not  in  actual  nor  present  contemplation  of 
use  liable  to  taxation. 

Distinguished  in   State,  Elizabeth  Library  Asso.,  Prosecutors,  v.  Leester,  29 
N.  J.  L.  541   (reversing  28  N.  J.  L.  103),  holding  charter  exemption  of  library 
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associations  stock,  and  real  and  personal  property,  includes  building  erected  for 
its  purposes  though  part  leased  out  for  stores. 
—  Property  Intended  for  use  in  the  fnture. 

Cited  in  Duluth,  S.  S.  &  A.  R.  Co.  v.  Douglas  County,  103  Wis.  75,  79  N.  W. 
34,  holding  that  exemption  does  not  extend  to  property  held  in  contemplation 
of  future  use;  United  New  Jersey  R.  &  Canal  Co.  v.  Jersey  City,  53  N.  J.  L. 
547,  22  Atl.  59,  holding  land  purchased  by  railroad  company  in  anticipation  of 
future  need  taxable  by  local  assessment  for  part  not  used. 

Distinguished  in  State,  Morris  &  E.  R.  Co.,  Prosecutors  v.  Haight,  35  N.  J.  L.  40, 
holding  unused  land  held  by  railroad  company  in  good  faith,  and  necessary  for 
company's  business  when  contemplated  improvements  completed,  within  charter 
exemption  clause;  State,  Water  Comrs.,  Prosecutors,  v.  Gaffney,  34  N.  J.  L. 
131,  holding  land  held  by  water-works  company  in  good  faith  to  meet  increased 
demand  for  water  exempt,  though  not  used. 

57  AM.  DEC.  416,  WOODRUFF  v.  CHAPIN,  23  N.  J.  Ij.  566. 
Court's  Jurisdiction  over  proceeds  of  salp  of  execution  out  of  another 
court. 

Cited  in  Heinselt  v.  Smith,  34  N.  J.  L.  215,  holding  that  court  out  of  which 
junior  execution  issues  has  no  jurisdiction  over  proceeds  of  sale  made  by  same 
sheriff  under  prior  levy  under  older  execution  of  another  court. 

57  AM.  DEC.  420,  AMERICAN  PRINT  l¥ORKS  v.  IjAWRENCE,   23  N. 

J.  li.  590. 
Decisions  of  state  supreme  courts  as  binding  on  courts  of  otlier  states. 

Cited  in  note  in  5  L.R.A.  512,  on  decisions  of  state  supreme  courts  binding 
on  courts  of  other  states. 
Adoption  elsewhere  of  construction  of  state  statutes  by  its  courts. 

Cited  in  Black  v.  Delaware  &  R.  Canal  Co.  22  N.  J.  Eq.  130,  holding  that 
charters  and  statutes  of  foreign  state  must  be  construed  here  as  by  courts  of 
that  state;  Roubicek  v.  Haddad,  67  N.  J.  L.  522,  51  Atl.  038,  holding  that  in 
interpretating  foreign  statute  court  will  follow  rules  of  interpretation  as  laid 
down  by  courts  of  such  state;  Johnson  v.  State,  91  Ala.  70,  9  So.  71,  holding 
that  decision  of  court  as  to  constitutionality  of  statute  should  be  regarded  as 
conclusive  and  binding  by  judiciary  of  other  states;  Bloodgood  v.  Grasey,  31 
Ala.  575,  to  point  that  fixed  and  received  construction  of  state  statutes  in 
their  respective  courts,  makes  fact  part  of  country's  statute  law;  Myers  v. 
Edison  General  Electric  Co.  59  N.  J.  L.  153,  35  Atl.  1069,  on  adoption  by  courts 
elsewhere  of  construction  of  statute  of  state  by  its  courts. 

Cited  in  reference  notes  in  84  A.  D.  591,  on  construction  to  be  given  statute 
adopted  from  another  state  where  it  has  received  settled  construction;  55  A.  S. 
R.  417,  on  construction  of  statutes  of  other  state;   68  A.  S.  R.  202,  on  con- 
struction of  statutes  in  other  states. 
Right  to  destroy  private  property. 

Cited  in  State,  Weller,  Prosecutor,  v.  Snover,  42  N.  J.  L.  341,  holding  that 
county  fish  warden  may  enter  on  lands  and  destroy  fish-basket,  constructed  in 
violation  of  statute;  The  Brinton,  13  C.  C.  A.  331,  26  V.  S.  App.  480,  00  Fed. 
71,  holding  destruction  of  property  to  prevent  spread  of  conflagration,  done  in 
good  faith  and  under  apparent  necessity,  lawful;  Litchfield  v.  Bond,  186  N.  \, 
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66,  78  N.  E.  710,  holding  boundary  line  dispute,  existing  over  century,  though 
involving  court's  jurisdiction  right  of  franchise  and  power  of  taxation  pre- 
sented no  exigency  requiring  immediate  and  arbitrary  exercise  of  police  power 
or  law  of  overwhelming  necessity  in  invasion  of  private  rights;  Thorpe  v.  Rut- 
land k  B.  R.  Co.  27  Vt.  156,  note,  to  point  that  private  rights  are  subservient 
to  public  security  where  destruction  of  private  property  necessary  to  prevent 
spread  of  conflagration. 

Cited  in  reference  note  in  58  A.  D.  388,  on  destruction  of  property  in  case 
of  tire. 

^Ijiabllitj  for  consequential  damages. 

Cited  in  Wallace  v.  Richmond,  94  Va.  204,  36  L.R.A.  554,  26  8.  E.  686,  hold- 
ing city  not  liable  for  destruction  of  liquor,  pursuant  to  ordinance,  on  eve  of 
evacuation  of  city  by  Confederate  troops;  Aitken  v.  Wells  River,  70  VL  308, 
67  A.  S.  R.  672,  41  L.R.A.  566,  40  Atl.  829,  holding  village  not  liable  for 
destruction  by  its  trustees  of  mill  and  dam,  during  freshet,  to  prevent  river 
washing  out  highway;  McDonald  v.  Red  Wing,  13  Minn.  38,  Gil.  25,  holding 
city  not  liable  for  destruction  of  ^building  torn  down  to  arrest  progress  of  fire, 
unless  liability  created  by  statute;  Bowditch  v.  Boston,  101  U.  S.  16,  25  L.  ed. 
080,  holding  city  not  responsible  for  destruction  of  buildings  to  prevent  fire 
spreading  unless  joint  order  for  destruction  be  given  by 'three  or  more  fire  de- 
partment engineers,  of  whom  chief  if  present  must  be  one;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1030;  Spade  v.  Lynn  &  B. 
R.  Co.  172  Mass.  488,  70  A.  S.  R.  298,  43  L.R.A.  832,  52  N.  E.  741 ;  Field  v. 
Dcs  Moines,  39  Iowa,  575,  28  A.  R.  46, — to  point  that  municipal  oOicers  may 
raze  private  buildings  to  prevent  fire  spreading,  without,  responsibility  to  owner 
for  damage  sustained. 

Cited  in  reference  note  in  66  A.  D.  442,  on  municipal  liability  for  necessary 
destruction  of  buildings  to  prevent  spread  of  flames. 

Cited  in  note  in  4  A.  S.  R.  403,  on  damage  by  destruction  of  property  ti> 
prevent  conflagration. 

—  Destruction  in  exercise  of  right  of  eminent  domain. 

Cited  in  Field  v.  Des  Moines,  39  Iowa,  575,  28  A.  R.  46,  holding  destruc- 
tion of  private  property  to  prevent  spread  of  conflagration  not  exercise  of  right  * 
of  eminent  domain;  Grant  v.  United  States,  1  Ct.  CI.  41,  holding  that  taking 
of  private  property  for  use  or  destruction  when  public  exigency  demands,  by 
military  officer  commanding  public  forces,  is  exercise  of  right  of  eminent 
domain.  • 

Constitutionality  of  statutes  as  to  private  property. 

Cited  in  Sadler  v.  Langham,  34  Ala.  210,  holding  statutes  authorizing  cstnl)- 
tisliment  of  private  roads  across  lands  of  third  persons,  unconstitutional: 
hawton  v.  Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct  Rep.  499,  upholding 
statute  providing  that  nets  set  or  maintained  in  violation  of  the  law  may  be 
summarily  destroyed  by  any  person,  constitutional;  North  American  Cold 
Storage  Co.  v.  Chicago,  151  Fed.  120,  holding  municipal  ordinance  passed 
under  state  authority  authorizing  summary  seizure  and  destruction  of 
"putrid,  decayed,  poisoned  and  infected"  food,  constitutional;  McConnell  v. 
McKillip,  71  Neb.  712,  115  A.  S.  R.  614,  65  L.R.A.  610,  99  N.  W.  505,  8  A. 
A  E.  Ann.  Cas.  808,  holding  statute  authorizing  seizure,  forfeiture  and  transfer 
of  title  to  property  without  hearing,  void. 
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XIabllity  of  public  officers  for  their  acts. 

Cited  in  reference  notes  in  80  A.  D.  65,  on  responsibility  of  public  oflScers 
whose  duties  are  ministerial  for  acts  of  misfeasance;  90  A.  D.  730,  as  to  lia- 
4)ility  of  public  officers,  other  than  judicial,  for  their  acts  in  absence  of  malice. 

Cited  in  note  in  95  A.  S.  R.  79,  on  defenses  available  to  ministerial  officer 
for  nonfeasance  and  misfeasance. 
Responsibility  of  manicipality. 

Cited  in  notes  in  61  A.  D.  221,  on  municipal  liability  with  respect  to  its 
public  governmental  powers;  32  A.  R.  620,  on  municipal  liability  for  acts  of 
officers  and  servants. 

67  AM.  DEC.  485,  FIELD  ▼.  NEW  YORK,  6  N.  Y.  179. 
Talidity  of  assignment  of  contingent  Interests  and  expectancies. 

Cited  in  Hirsh  v.  Auer,  146  N.  Y.  13,  40  N.  E.  397  (affirming  79  Hun,  493,  29 
N.  Y.  Supp.  917,  61  N.  Y.  S.  R.  634),  holding  that  equity  recognizes  as  valid 
assignment  of  contingent  interests;  Ely  v.  Cook,  9  Abb.  Pr.  366,  2  Hilt.  406, 
holding  that,  assignment  of  valid  expectancy  will  be  sustained ;  Devlin  v.  New 
York,  63  N.  Y.  8,  50  How..Pr.  1,  holding  that  expectancies  may.be  assigned 
and  are  enforceable  at  law,-  Pierce  v.  Devlin,  51  N.  Y.  S.  R.  799,  22  N.  Y.  Supp. 
204;  Caulfield  v.  Van  Brunt,  173  Pa.  428,  34  Atl.  230,  37  W.  N.  C.  538,— hold- 
ing that  equity  will  support  assignments  of  contingent  and  expected  payments 
fairly  entered  into  arid  when  not  against  public  policy;  Stover  v.  Eycleshimer, 
3  Keyes,  617;  East  Lewisburg  Lumber  &  Mfg.  Co.  v.  Marsh,  91  Pa.  96,  37 
Phila.  Leg.  Int.  6;  Ruple  v.  Bindley,  91  Pa.  296, — ^holding  assignment  for 
Taluable  consideration  of  demands  having  no  actual  existance,  resting  in  ex- 
pectancy only,  valid  in-  equity;  Muller  v.  New  York,  23  N.  Y.  Civ.  Proc.  Rep. 
^63,  29  N.  Y.  Supp.  3096;  Johnson  v.  Williams,  63  How.  Pr.  233,— holding 
assignment  of  demands  resting  in  expectancy  merely  valid  in  equity  as  agree- 
ment; Burdon  Cent.  Sugar  Ref.  Co.  v.  Ferris  Sugar  Mfg.  Co.  78  Fed.  417, 
holding  that  equitable  lien  in  favor  of  lessor  of  sugar  house  may  be  created  by 
stipulation  in  lease,  on  future  bounties  to  lessee  for  sugar  there  manufactured; 
Orier  v.  Baynes,  46  Fed.  623,  holding  that  assignment  of  part  of  royalty,  given 
for  exclusive  patent,  cannot  be  defeated  by  secret  agreement  between  patentee 
and  licensee;  Pierce  v.  Robinson,  13  Cal.  116,  holding  agreement  that  mortgage 
shall  stand  as  security  for  debts  of  third  persons  in  addition  to  mortgagee's 
debt,  operates  as  valid  equitable  assignment  of  surplus,  as  soon  as  it  exists; 
<5oodyear  v.  Day,  6  Duer,  154,  holding  that  agreement  to  assign  patent,  not 
issued,  will  be  enforced  by  equity,  when  issued;  Wood  v.  Lester,  29  Barb.  145, 
holding  agreement  that  one  shall  have  lien  upon  wood  to  be  cut  valid;  Evexson 
▼.  Gere,  40  Hun,  248,  holding  absolute  guaranty  of  fixed  debt  assignable;  Barse 
V.  Morton,  43  Hun,  479,  holding  that  orders  for  delivery  of  oil  not  yet  pro- 
duced or  delivered  creates  equity  therein  as  soon  as  delivered;  Hassle  v.  God 
Is  With  Us  Congregation,  35  Cal.  378,  holding  assignment  of  debt  not  in 
existence  not  valid  at  law;  McPike  v.  McPherson,  41  Mo.  521,  holding  assign- 
ment of  interest  in  cause  of  action  good  in  equity;  Bamberger  v.  Oshinsky,  21 
Misc.  716,  48  N.  Y.  Supp.  139,  26  N.  Y.  Civ.  Proc.  Rep.  346,  holding  assignment 
"**of  any  other  undertaking  to  be  given"  takes  effect  on  execution  of  such  subse- 
<iuent  undertaking;  Barnard  v.  Norwich  &  W.  R.  Co.  4  Cliff.  351,  Fed.  Cas. 
No.  1,007,  holding  that  equitable  rule  is  that  lien  intended  to  be  created  on 
property  not  in  existence  attaches  as  soon  as  lienor  acquires  title;  Hickox  v. 
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Elliott,  10  Sawy.  415,  22  Fed.  13,  holding  assignment  of  one's  interest  in  firm, 
pending  suit  to  ascertain  same,  passes  that  interest  as  soon  as  decree  is  made; 
Power  T.  Alger,  13  Abb.  Pr.  475,  note  (dissenting  opinion),  on  right  to  assign 
future  debts;  Sykes  v.  First  Nat  Bank,  2  S.  D.  242,  49  N.  VV.  1058,  to  point 
that  equitable  assignment  of  specific  fund  in  hands  of  third  person  creates 
equitable  property  in  such  fund;  Williams  v.  Cox,  78  Ala.  325,  to  point  that 
assignee  of  interest  in  assignment  is  entitled  to  entire  dividend  on  that  interest^ 
though  greater  than  consideration  therefor;  Union  Mfg.  Co.  v.  Lounsbury,  41 
N.  Y.  363,  to  point  that  assignment  of  thing  not  in  esse  enforceable  in  equity, 
if  fairly  made,  upon  its  coming  into  existence. 

Cited  in  reference  notes  in  67  A.  D.  787,  on  sale  of  expectant  interests;  70 
A.  D.  96,  on  assignability  of  a  mere  possibility;  10  A.  S.  R.  601,  on  the  assign- 
ability of  a  mere  expectancy;  18  A.  S.  R.  178,  on  assignment  of  expectancies; 
19  A.  S.  R  441,  on  what  is  subject  to  assignment. 

Cited  in  notes  in  94  A.  D.  651,  on  assignability  of  mere  possibilities  or  con- 
tingencies; 24  E.  R.  C.  770,  on  validity  of  assignment  of  expectancy;  56  A.  S. 
R.  344,  on  enforceability  in  equity  of  assignment  of  expectancies. 
—  Wages  to  be  earned. 

Cited  in  Mallin  v.  Wenham,  209  111.  252,  101  A.  Si  R.  233,  65  L.R.A.  602,  70  N. 
E.  564,  holding  assignment  of  wages  to  be  earned  is  valid;  Thurston  v.  Fairman,. 
9  Hun,  584,  holding  agreement  to  apply  part  of  future  salary  to  existing  in- 
debtedness valid;  Faulkner  v.  Swart,  55  Hun,  261,  8  N.  Y.  Supp.  239,  holding 
agreement  to  give  one  his  earnings  enforceable  as  equitable  assignment;  Thayer 
V.  Kelley,  28  Vt.  19,  65  A.  D.  220,  holding  that  one  in  actual,  though  indefinite 
employment  may  make  valid  assignment  of  future  earnings;  Bell  v.  Mulholland, 
90  Mo.  App.  612,  holding  assignment  of  wages,  when  assignor  has  no  present 
employment,  invalid;  Hax  v.  Acme  Cement  Plaster  Co.  82  Mo.  App.  447,  holding 
assignment  of  wages  that  are  mere  expectancy  or  possibility  valid  in  equity  as 
agreement  to  assign;  Kane  v.  Clough,  36  Mich.  440,  24  A.  R.  599,  holding  as- 
signment of  wages  to  be  earned  under  existing  employment  valid;  Brewer  v. 
Grieslieimer,  104  HI.  App.  323,  holding  that  wages  to  be  earned  in  present  em- 
ployment may  be  assigned  for  valuable  consideration;  Edwards  v.  Peterson, 
80  Me.  367,  6  A.S.R.  207,  14  Atl.  936,  holding  assignment  of  wages  to  be  earned 
in  specified,  though  not  existing,  employment,  valid  in  equity. 

Cited  in  reference  notes  in  61  A.  D.  417,  on  assignability  of  future  earnings; 
43  A.  S.  R.  395,  on  validity  of  assignment  of  future  earnings. 

Cited  in  notes  in  14  L.R.A.  126,  on  efl'ect  of  mortgage  or  assignment  of 
future  accounts  or  earnings;  10  E.  R.  C.  478,  on  validity  of  assignment  of 
wages  to  be  earned  in  future. 

Distinguished  in   Netling  v.  Netling,  60  App.  Div.  409,  69  N.  Y.  Supp.  984, 
holding  agreement  by  husband  to  pay  percentage  of  his  earnings  to  wife  in  lieu 
of  alimony  not  equitable  assignment. 
^  Salaries  and  fees  of  public  officers. 

Cited  in  Billings  v.  O'Brien,  45  How.  Pr.  392,  14  Abb.  Pr.  N.  S.  238.  hold- 
ing purchase  by  payment  in  advance  of  future  earnings  of  Federal  employees, 
void;  People  ex  rel.  Grattan  v.  Dayton,  50  How.  Pr.  143,  holding  fees  of  public 
officer  earned  and  unearned  capable  of  assignment;  Stevenson  v.  Klye,  42  W. 
Va.  229,  57  A.  S.  R.  854,  24  S.  E.  880,  holding  assignment  by  public  officer  of 
future  salary,  contrary  to  public  policy  and  invalid 
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—  Claims  agrainst  governmenl  g^enerally. 

Cited  in  York  v.  Conde,  147  N.  Y.  486,  42  N.  E.  193,  holding  assignment  of 
claim  against  United  States,  before  allowance,  good  as  between  parties  or  those 
taking  with  notice. 

^  Money  to  become  due  nnder  contract  generally. 

Cited  in  Johnson  v.  Donohue,  113  Tenn.  446,  83  S.  W.  360,  holding  assignment 
of  funds  to  accrue  under  existing  contract,  valid;  The  Kate,  63  Fed.  707,  holding 
that  freights  to  be  earned  may  be  hypothecated  as  collateral  security ;  Hutter  v. 
Ellwanger,  4  Lans.  8,  holding  order  made  payable  *'at  time  of  completion  and 
acceptance  of  contract"  not  specifying  contract,  not  equitable  assignment  of 
fund;  Ballou  v.  Boland,  14  Hun,  365,  holding  order  on  money  to  become  due 
on  contract  valid  equitable  assignment  of  fund;  Preston  v.  Russell,  71  Vt.  151, 
44  Atl.  115,  holding  that  assignment  of  fund  to  become  due  upon  existing  con- 
tract vests  equitable  title  in  assignee,  when  possible  debt  becomes  actual ;  Jones 
V.  New  York,  90  N.  Y.  387;  Manchester  v.  Kendall,  19  Jones  &  S.  460,— hold- 
ing that  equitable  assignment  of  fund  with  notice  to  holder  binds  latter  to  pay  to 
assignee  though  not  accepted ;  Greene  v.  Bartholomew,  34  Ind.  235,  holding  assign- 
ment of  commissions  yet  to  be  collected,  valid;  Kimball  v.  Farmers*  &  M.  Nat. 
Bank,  138  N.  Y.  500,  20  L.R.A.  497,  34  N.  E.  342,  holding  assignment  of  freight 
to  be  earned  in  future  good  in  equity;  Ingram  v.  Osborn,  70  Wis.  184,  35  N. 
W.  304,  to  point  that  assignment  of  future  profits  under  existing  contract  valid 
in  equity,  when  fairly  made  and  not  contrary  to  law  or  public  policy;  Ryan  v. 
Douglas  County,  47  Neb.  9,  66  N.  W.  30;  Bank  of  Harlem  v.  Bayonne,  48  N. 
J.  Eq.  246,  21  Atl.  478;  Board  of  Education  v.  Salt  Lake  Pressed  Brick  Co. 
13  Utah,  211;  Hawley  v.  Bristol,  39  Conn.  26, — holding  assignment  of  money 
to  become  due  upon  existing  contract  enforceable  in  equity;  Erickson  v. 
Brookings  County,  3  8.  D.  434,  Ig  L.R.A.  347,  holding  assignment  of  demand  in 
expectancy  valid  in  equity  as  an  agreement. 

Cited  in  reference  note  in  81  A.  S.  R.  80,  on  assignment  of  demands  not  yet 
due. 

Cited  in  note  in  18  L.R.A. (N.S.)    195,  on  assignability  of  insurance  agent's 
right  to  commissions  on  renewal  premiums. 
^  Assignment  of  executory  contract. 

Cited  in  Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  E.  475-  holding  assignment  of 
executory  contract  enforceable  in  equity  only,  until  perfected;  Philadelphia  v. 
Lockhardt,  73  Pa.  211,  5  Legal  Gaz.  115,  30.  Phila.  Leg.  Int.  125,  holding 
executory  contract  with  municipal  corporation  assignable  before  performance 
or  anything  due  thereon;  Merritt  v.  Booklovers*  Library,  89  App.  Div.  454, 
85  N.  Y.  Supp.  797,  holding  that  contract  to  supply  horses  and  wagons  for  de- 
livery of  merchandise  is  assignable. 

Distinguished  in  Delaware  County  v.  Diebold  Safe  &  Lock  Co.  133  U.  S.  473, 
33  L.  ed.  674,  10  Sup.  Ct.  Rep.  399,  holding  assignment  of  obligation  to  per- 
form work,  if  not  assented  to  by  party  for  whom  work  performed,  not  binding 
on  him. 

—  Beneficial  interest  In  insurance  policy. 

Cited  in  Lawler  v.  National  Ltfe  Asso.  83  Hun,  393,  31  N.  Y.  Supp.  875, 
holding  that  interest  of  beneficiary  in  co-operative  life  insurance  policy  is  as- 
signable in  equity;  Dexter  v.  Supreme  Council,  R.  T.  T.  97  App.  Div.  545,  90 
N.  Y.  Supp.  292,  on  right  to  hold  assignment  of  original  mutual  benefit  insur- 
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anoe  certificate  valid  on  equitable  assignment;  Living  v.  Domett,  26  Hon,  150, 
holding  assignment  by  wife  of  endowment  policy  issued  to  her  upon  husband's 
life  not  prohibited  by  statute  1840  prior  to  amendment  by  law  of  1866;  Ra 
JJttle  River  Lumber  Co.  92  Fed.  585;  Ribeud  v.  Liverpool  &  L.  F.  &  L.  Ins. 
Co.,  30  Cal.  75, — holding  that  assignment  of  insurance  policy  as  collateral 
security  attaches  as  equitable  lien  as  soon  as  loss  occurs;  Bergson  v.  Builders' 
Ins.  Co.  38  Cal.  541,  holding  that  assignment  of  insurance  policy  will  be  upheld, 
as  between  parties  as  equitable  assignment  of  contingent  right  to  money. 

Distinguished  in  McCord  v.  McCord,  40  App.  Div.  275,  57  N.  Y.  Supp.  1049, 
holding  that  ''provision  for  widows  and  families  of  deceased  members"  of  New 
York  Produce  Exchange  cannot  be  assigned. 

—  Expected  legacy. 

Cited  in  Bacon  v.  Bonham,  33  N.  J.  Eq.  614;  Bacon  v.  Bonham,  27  N.  J.  £q. 
209, — holding  legacy  expectant  assignable  in  equity  and  assignment  enforceable 
if  for  valuable  consideration. 

—  Expectancy  of  heir. 

Cited  in  Hale  v.  Hollon,  14  Tex.  Civ.  App.  90,  35  S.  W.  843,  holding  that 
mere  expectancy  of  inheritance  is  subject  of  conveyance;  Stover  v.  Eycleshimer, 
3  N.  Y.  Trans.  App.  290,  holding  expectancy  of  heir  capable  of  being  trans- 
ferred  as  security  for  payment  of  just  debt;  Stover  v.  Eycleshimer,  4  Abb.  App. 
Dec.  309,  46  Barb.  84,  holding  that  equity  will  uphold  bona  fide  assignment  of 
heir  apparent's  expectancy  to  secure  precedent  debt. 

Cited  in  reference  note  in  63  A.  D.  654,  on  effect  of  release  of  expectancy  by 
heir  apparent. 

Cited  in  notes  in  33  L.R.A.  270-272,  on  rule  in  equity  as  to  validity  of  sale 
of  expectancy  by  prospective  heir;  18  E.  R.  C.  333,  as  to  equitable  relief  against 
unconscionable  dealings  by  way  of  mortgage  or  otherwise,  with  expectant  heirs 
or  reversioners. 
-Equitable  estates  in  remainder. 

Cited  in  Wood  v.  Mather,  38  Barb.  473,  holding  equitable  estates  in  re- 
mainder transferrible  in  equity. 

—  Expected  Judgment. 

Cited  in  Western  U.  Teleg.  Co.  v.  Shepard,  169  N.  Y.  170,  68  L.R.A.  115, 
62  N.  E.  1154,  holding  agreement  to  assign  expected  judgment  in  damage  action 
valid;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Volkert,  68  Ohio  St.  362,  50  N.  K 
924,  holding  assignment  of  expectant  judgment  as  consideration  for  legnl 
services  enforconble  in  equity;  Chester  v.  Jumel,  125  N.  Y.  237,  26  N.  E.  297 
(reversing  3  Silv.  Sup.  Ct.  369;  5  N.  Y.  Supp.  823,  24  N.  Y.  S.  R.  214).  holding 
contingent  interest  of  attorney  in  client's  judgment  assignable,  in  whole  or  iu 
part. 
Validity  of  mortgage  on  after  acquisitions. 

Cited  in  Dunham  v.  Cincinnati,  P.  &  C.  R.  Co.  1  Wall.  234,  17  L.  ed.  5S4; 
Pennock  v.  Coe,  23  How.  117,  10  L.  ed.  436, — holding  that  railroad  company 
authorized  to  borrow  money  may  mortgage  as  security  property  to  be  acquired; 
Central  Trust  Co.  v.  West  India  Improv.  Co.  169  N.  Y.  314,  62  N.  E.  387,  hold- 
ing  construction  company's  mortgage  conveying  after  acquired  property  under 
concession  to  build  railroad,  covers  securities  given  by  railroad  company  given 
as  payment  for  construction;   Dupree  v.  McClanahan,  1  Tex.  App.  Civ.  Cat. 
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t White  k  W.)  314,  holding  that  mortgage  upon  unplanted  crop  attaches  at 
valid  lien  when  crop  comes  into  existence;  Sillers  v.  Lester,  48  Miss.  613,  hold- 
ing that  chattel  mortgage  to  secure  rent  to  cover  subsequent  acquisitions,  at- 
tached as  soon  as  property  acquired,  and  valid  as  against  subsequent  mortgage 
after  property  acquired  to  secure  antecedent  debt,  subsequent  mortgage  with 
notice  of  prior  mortgage;  Williamson  v.  New  Jersey  S.  R.  Co.  25  N.  J.  Eq»  13, 
holding  that  lien  of  mortgage  attaches  as  soon  as  property  acquired,  where 
made  to  cover  after  acquisitions;  Seymour  v.  Canandaigua  A  N.  F.  R.  Co;  26 
Barb.  284,  ]4  How.  Pr.  631,  holding  railroad  company's  mortgage  upon  its 
railroad  constructed  and  to  be  constructed  valid  lien  upon  property  subsequently.* 
acquired;  Ellett  v.  Butt,  1  Woods,  214,  Fed.  Cas.  No.  4,384,  holding  that  owner 
or  lessee  of  land  may  give  valid  mortgage  upon  crop  before  raised. 

Cited  in  note  in  30  A.  R.  67,  on  mortgage  of  property  not  in  existence. 
—  Effect  on  contracts  subsequent  to  mortgage. 

Citea  in  Emerson  v.  European  &  N.  A.  R.  Co.  67  Me.  387,  24  A.  R/  39, 
holding  that  railroad  company's  mortgage  will  not  cover  money  earned  for 
carrying  freight  for  express  company  under  contract  entered  into  after  mortr. 
gage  made;  Toledo,  D.  &  B.  R.  Co.  v.  Hamilton,  134  U*  S.  296,  33  L.  ed.  906,  10 
Sup.  Ct.  Rep.  546,  holding  that  recorded  mortgage  upon  railroad  company's 
roadbed  and  other  property  covers  building  subsequently  erected,  as  against, 
mechanics'  lien  thereon. 

Validity  of  assignment  of  part  of  entire  demand. 

Cited  in  First  Nat.  Bank  v.  Kimberland,  16  W.  Va.  655,  holding  assignment 
of  part  of  debt  enforceable  in  equity;  Rogers  v.  Penobscot  Min.  Co.  83  C.  C.  A«; 
380,  154  Fed.  606,  holding  that  assignee  of  part  of  chose  in  action  may  maip-^ 
tain  suit  in  equity  upon  claim;  Trist  v.  Child   (Burke  v.  Child),  21  Wall.  441, 
22  L.  ed.  623,  holding  that  part  of  particular  fund.  may.  be.  assigned  by  ord^f;; 
National  Exch.  Bank  v.  McLoon,  73  Me.  498,  40  A.  R»  388,  holding  Qs^ignment.. 
of  part  only  of  entire  demand  or  chose  in  action  valid  in  equity ;  St.  Louis^,  K. 
C.  &  N.  R.  Co.  V.  Thacher,  13  Kan.  664,  holding  thai  when  entire  demand  Jf 
assigned  in   parts,   assignee  of  one  part  may  maintain  action   therefor;   Gra|i|. 
V.  Aldrich,  38  Cal.  614,  99  A.  D.  423,  holding  assignment  of  part  only  of  entire 
demand  valid  in  equity  without  debtor's  consent;   Harris  Co.  v.   Campbell,  68 
Tex.  22,  2  A.  S.  R.  467,  3  S.  W.  243,  holding  assignment  of  part  of  chose  in 
action,  for  valuable  consideration,  good  in  equity;  Williams  v.  Edison  Electric 
Illuminating  Co.  43  N.  Y.  S.  R.  126,  16  N.  Y.  Supp.  857,  holding  that  holders' 
of  order  against  fund,  not  accepted  by  drawee  may  enforce  it  in  equity,  diawer, 
drawee  and  all  claimants  to  fund  being  made  parties;  Hull  v.  Buffalo,  1  Keyes, 
i99,  2  Abb.  App.  Dec.  301,  holding  order  given  by  debtor  to  creditor,  upon  certain 
fund,  binding  equitable  assignment  of  so  much  of  fund;  James  v.  Newton,  !l42 
Mass.  366,  56  A.  R.  602,  8  N.  E.  122,  holding  assignment  of  part  of  debt  due 
from   municipality  tinder  existing  contract  enforceable   in  equity;    Fairgrieves, 
<,  Lehigh  Nnv.  Co.  2  Phila.  182,  13  Phila.  Leg.  Int.  366,  holding  that  partial 
assignment  of  clerk's  salary  will  not  bind  employer  nor  enable  assignee  to  main- 
tain action  against  employer;  Ruple  v.  Bindley,  91  Pa.  296,  on  validity  of  as-' 
signment  of  parts  of  demand  to  different  persons;  Shaver  v.  Western  U.  Teleg. 
Co.  57  N.  Y.  459   (dissenting  opinion),  on  right  to  make  partial  assignment  of 
fund;  Uisley  v.  Plienix  Bank,  83  N.  Y.  318,  38  A.  R.  4^1,  to  point  that  claim 
that  no  valid  assignment  of  part  of  entire  debt  can  be  made  is  opposed  to  well 
Am.    Dec.    Vol.    VIII.— 36. 
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settled  rule  of  this  state;  Alger  v.  Soott,  54  N.  Y.  14   (dissenting  opinion),  on 
validity  as  equitable  assignment  of  order  given  on  fund  without  consideration. 

Cited  in  reference  notes  in  70  A.  D.  226,  on  equitable  assignment  of  part  of 
fund ;  99  A.  D.  426,  on  when  assignment  of  part  of  demand  is  enforceable 

Cited  in  notes  in  2  A.  S.  R.  473,  on  effect  of  assignment  of  part  of  demand; 
28  A.  S.  R.  745,  on  enforceability  of  partial  assignment. 

Distinguished  in  Erwin  v.  Lynn,  16  Ohio  St.  539,  holding  that  holder  of  note 
cannot  indorse  same  so  as   to  make  it  payable  in  part  to  different  persons, 
without  consent  of  parties  thereto, 
^  Rlffht  of  action  at  law. 

Cited  in  Beraii  v.  Tradesmen's  Nat.  Bank,  32  N.  Y.  S.  R.  999,  10  N.  Y.  Supp. 
677,  holding  assignee  of  part  of  claim  in  suit  may  maintain  action  therefor 
against  holder  of  fund;  Beet  v.  Poppleton,  11  Or.  201,  3  Pac.  27,  holding  as- 
signments of  portion  of  award  unenforceable  at  law. 

Distinguished  in  Goldman  v.  Blum,  58  Tex.  630,  holding  that  action  at  law 
may  be  maintained  on  part  of  demand  transferred  to  distinct  person. 
—  Right  of  separate  action. 

Cited  in  Dean  v.  St.  Paul  &  D.  R.  Co.  53  Minn.  504,  55  N.  W.  628,  holding 
that  separate  action  cannot  be  maintained  by  assignee  where  debtor  refuses  to 
consent  to  or  to  recognize  assignment;  Beardslee  v.  Morgner,  4  Mo.  App.  139, 
to  point  that  all  assignees  must  be  brought  in  as  parties  where  debt  assigned 
in  part  to  different  persons;  Guffey  v.  New  York  Cent.  Ins.  Co.  100  N.  Y.  417, 
53  A.  R.  202,  3  N.  K,  300,  to  point  that  assured  is  necessary  party  to  proceeding 
to  enforce  assignment  of  policy  as  collateral  security. 
Rl^Iit  to  split  entire  demand. 

Cited  in  Williams-Abbott  Electric  Co.  v.  Model  Electric  Co.  134  Iowa,  665,  13 
L.R.A.(N.S.)  529,  112  N.  W.  181,  holding  that  continuous  book  account  cannot 
without  agreement  between  parties  be  split  into  separate  and  distinct  demands. 

Cited  in  notes  in  28  A.  D.  494,  on  splitting  entire  demand;  24  A,  D.  62,  on 
splitting  entire  demand  into  several  causes  of  action. 

IVIiat  constitutes  an  equitable  assignment. 

Cited  in  Foss  v.  Cobler,  105  Iowa,  728,  75  N.  W.  516,  holding  letter  from 
heir  to  attorney  directing  him  to  protect  her  interests  in  estate  and  pay  him- 
self out  of  money  in  his  hands  not  equitable  assignment  of  such  money;  Risley 
v.  Smith,  7  Jones  &  S.  137,  holding  order  to  pay  part  of  fund  not  in  esse  will, 
upon  fund  coming  into  existence  operate  as  equitable  assignment;  Grammel  v. 
Carmer,  55  Mich.  201,  54  A.  R.  303,  21  N.  W.  418  (dissenting  opinion),  on  right 
tx>  hol(J[  holder  of  draft  equitable  assignee  of  funds  in  drawee's  hands. 

Cited  in  reference  notes  in  73  A.  D.  526,  on  order  drawn  on  specific  fund 
ai^  equitable  assignment;  82  A.  D.  340,  on  equitable  assignments  or  assignment 
of  demands  to  become  due;  21  A.  S.  R.  899,  on  what  is  an  equitable  assign- 
ment. 

Cited  in  notes  in  57  A.  D.  466,  on  unaccepted  check  as  not  an  equitable  as- 
signment of  deposit;  10  E.  R.  C.  424,  on  order  payable  out  of  particular  fund 
ns   equitable   assignment. 

Right  of  action  In  equity  where  remedy  at  law  is  adequate. 

Distinguished  in  New'  York  Guaranty  &  I.  Co.  v.  Mem{)his  Water  Co.  107  U. 
S.  205,  27  L.  ed.  484,  2  Sup.  Ct.  Rep.  279,  holding  that  assignee  of  chose  in 
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action  cannot,  merely  because  interest  is  equitable  proceed  in  equity,  if  remedy 
at  law  adequate. 

Jarisdictlon  of  right  to  establish  lien. 

Cited  in  Scherrer  v.  Hopper,  45  N.  Y.  S.  R.  638,  18  N.  Y.  Supp.  459,  holding 
action  to  establish  lien  and  right  of  participation  in  fund  is  of  equitable 
cognizance. 

Right  of  assignee  of  chose  In  action  to  sue. 

Cited  in  reference  note  in  64  A.  D.  517,  on  right  of  assignee  of  chose  in 
action  to  sue. 

Necessity  of  notice  of  assignment  of  non-negotiable  Instrument. 

Cited  in  Heernians  v.  Ellsworth,  64  N.  Y.  169  (affirming  3  Hun,  473,  5  Thonip. 
&  C.  605), — holding  that  assignee  of  non- negotiable  instrument  to  protect  himself 
against  payment  to  original  creditor  must  notify  debtor  of  assignment. 

Cited   in   note  in  91  A.   D.   418,  on  effect  of  assignment  of  debt   preceding 
garnishment  or  attachment. 
Notice  to  officers  as  notice  to  corporation. 

Cited  in  Parker  v.  Syracuse,  31  N.  Y.  376,  holding  delivery  of  order  on  fund 
to  comptroller  sufficient  notice  of  assignment  to  charge  city;  Miller  v.  Stockton, 

64  N.  J.  L.  614,  46  Atl.  619,  holding  notice  of  assignment  of  debt  due  from  town 
given  to  town's  treasurer  not  notice  to  town  council;  McCosta  County  v.  Vincent, 

65  Mich.  503,  33  N.  W.  44,  holding  board  of  supervisors,  whose  duty  it  was  to 
examine  treasurer's  books,  conclusively  presumed  to  know  contents  thereof; 
Hall  V.  Buffalo,  1  Keyes,  193,  2  Abb.  App.  Dec.  301,  holding  notice  to  comp- 
troller of  city  of  Buffalo  of  assignment  of  claim,  notice  to  corporation. 

Cited  in  reference  note  in  61  A.  D.  705,  on  notice  to  comptroller  as  notice  to 
corporation. 

Effect  of  defense  not  pleaded. 

Cited  in  Button  v.  McCauley,  38  Barb.  413,  holding  that  evidence  cannot  be 
given  of  any  defense  not  set  up  in  answer;  Finley  v.  Quirk,  9  Minn.  194,  Gil. 
J  79,  86  A.  D.  93,  holding  that  facts  not  warranted  by  allegations  of  pleadings 
must  be  disregarded;  New  York  C.  Ins.  Co.  v.  National  Protection  Ins.  Co.  20 
Barb.  468;  Allen  v.  Mercantile  Mut.  Ins.  Co.  46  Barb.  642;  Williams  v.  Birch, 
6  Bosw.  674;  Anonymous,  15  Abb.  Pr.  N.  S.  171,  2  Thomp.  &  C.  668;  Star  F. 
Ins.  Co.  V.  Palmer,  9  Jones  &  S.  267;  Bobbins  v.  Richardson,  2  Bosw.  248, — 
holding  defense  not  set  up  in  answer  of  no  avail,  though  proven  at  trial; 
Bracket  v.  Wilkinson,  13  How.  Pr.  102,  to  point  that  proof  inadmissible  except 
in  support  or  disproof  of  allegations  put  in  issue  by  pleadings. 

Cited  in  reference  notes  in  57  A.  D.  453,  as  to  whether  matter  not  jilended  is 
admissible  in  evidence  as  cause  of  action  or  defense;  62  A.  D.  457,  on  necessity 
of  pleading  facts  which  it  is  desired  to  rely  upon;  70  A.  D.  008,  on  defense  not 
set  up  in  answer  being  of  no  avail;  87  A.  D.  94,  on  effect  of  failure  to  answer 
allegations  of  bill;  31  A.  S.  R,  882,  as  to  whether  defense  is  lost  by  failure  to 
plead. 

Cited  in  note  in  54  A.  D.  442,  on  waiver  of  defense  not  pleaded. 

Distinguished  in  Hondorf  v.  Atwater,  75  Hun,  309,  27  N.  Y.  Supp.  447; 
Voorhees  v.  Burchard,  55  N.  Y.  98;  Barnes  v.  Perine,  12  N.  Y.  18, — holding 
that  under  code  objection  that  facts  proved  were  not  pleaded  cannot  prevail 
on  review  unless  made  at  trial;  Richards  ▼.  Allen,  3  E.  D.  Smith,  399,  holding 
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tliat   advantage   cannot   be   taken   of   failure   to  set  up   defenae,   where   party 
bringing  action  proves  be  has  no  right  of  action. 
Validity  of  equitable  lien. 

Cited  in  note  in  41  L.  ed.  U.  S.  867,  on  validity  of  equitable  lien. 

67  A»f.  DEC.  442,  CHAUTAUQUA  COUNTY  BANK  ▼.  WHITE,  6  N.  Y. 

2S6. 

Iliglit  to  maintain  creditor's  suit. 

Cited  in  Apperson  v.  Ford,  23  Ark.  746,  holding  that  attachment  creditor 
cannot  file  bill  to  have  deed  to  third  party  set  aside  as  in  fraud  of  creditors; 
McCartney  v.  Bostwick,  32  N.  Y.  63,  holding  that  jurisdiction  of  equity  in 
respect  to  creditor's  bill  is  auxiliary  to  remedies  of  creditor  at  law;  Lawrence 
T.  Bank  of  Republic,  3  Robt  142,  224 ;  Muller  ▼.  Scandinavian  &  F.  Emigrant  Co. 
1  N.  Y.  Anno.  Cas.  397,  38  N.  Y.  Supp.  175;  Adsit  v.  Sanford,  23  Hun,  45,— 
to  point  that  equity  has  common  law  power  to  entertain  bill  to  set  aside  fraudu- 
lent conveyance;  Shaw  v.  Dwight,  27  N.  Y.  244,  84  A.  D.  275,  holding  that 
creditor,  with  judgment  lien,  may  have  execution  returned  unsatisfied  and  main- 
tain bill  to  subject  to  judgment  land  fraudulently  conveyed;  Erickson  ▼.  Quinn, 
15  Abb.  Pr.  N.  S.  166,  holding  that  judgment  creditor,  upon  return  of  execution 
unsatisfied  may  maintain  bill  to  set  aside  fraudulent  transfer;  Feldenheimer  t. 
Tressel,  6  Dak.  265,  43  X.  W.  94,  holding  that  creditor  may  maintain  creditor's 
suit  to  reach  judgment  debtor's  equitable  assets  where  supplemental  proceed- 
ings are  inadequate;  Brown  v.  Fuller,  13  N.  J.  Eq.  271,  holding  that  creditor, 
having  exhausted  remedy  by  execution,  may  maintain  bill  to  set  aside  fraudu- 
lent conveyance;  Chillingworth  v.  Freeman,  67  Barb.  379,  to  point  that  action 
may  be  brought  in  equity  by  creditor  to  reach  property  fraudulently  disposed  of. 
~  Right  to  direct  order  of  sale  of  property  fraudulently  transferred. 

Cited  in  Wagener  v.  Mars,  27  S.  C.  97,  2  S.  E.  844;  Gunn  v.  Blair,  9  Wia  352; 
McNally  v.  White,  154  Ind.  163,  54  N.  E.  794,— holding  that  court  in  creditor's 
action  assailing  fraudulent  transfer,  may  decree  sale  under  order  of  sale  instead 
of  execution;  Union  Nat.  Bank  v.  Warner,  12  Hun,  306;  Chautauque  County 
Bank  v.  Risley*  19  N.  Y.  369,  75  A.  D.  347, — holding  that  court  may  direct 
assignment  to  receiver  and  then  sale  by  latter  to  satisfy  debt;  Cleveland  v.  La 
Crosse  &  M.  R.  Co.  Fed.  Cas.  No.  2,887,  holding  that  court  may  decree  convey- 
ance void  and  appoint  receiver  to  sell  property  without  service  of  execution; 
Dawley  v.  Brown,  65  Barb.  107,  holding  that  court  cannot  authorize  referee 
appointed  in  creditor's  action  to  sell  realty  where  conveyance  decreed  fraudu- 
lent and  void;  Van  Wyck  v.  Baker,  10  Hun,  39,  holding  that  supreme  court  has 
no  power  to  direct  sale  by  its  officers,  of  land  fraudulently  conveyed;  Walker  v. 
White,  3G  Barb.  592,  holding  that  court  cannot  in  its  decree  direct  sherilT  to  sell 
land  und  execute  dfed  in  manner  required  in  execution  sale. 

—  Effect  of  Judgment  declaring  conveyance  fraudulent. 

Cited  in  Dawley  v.  Brown,  11  N.  Y.  S.  R.  260,  holding  that  judgment  declar- 
ing conveyance  fraudulent  against  judgment  creditor  does  not  restore  title  to 
grantor  but  enables  creditor  to  subject  thereto  his  judgment  liens. 

—  Debtor's  right  of  redemption. 

Cited  in  Livingstone  v.  Arnoux,  16  Abb.  Pr.  N.  S.  158,  holding  that  in  creditor** 
suit,  under  authority  of  statute,  court  could  not  authorise  receiver  sale  so  M 
to  deprive  debtor  of  right  of  redemption. 
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~  Right  Qf  redemption  by  Judgment  creditor  when  realty  Is  sold  by  re- 
ceiver. 

Cited  in  Watkins  v.  Minnesota  Thresher  Mfg.  Co.  41  Minn.  150,  42  N.  W.  862, 
holding  that  creditor,  recovering  judgment  after  receiver  appointed,  cannot 
redeem  realty  sold  by  receiver  under  court  order. 

Prerequisites  to  creditor's  suit. 

Cited  in  Adsit  v.  Butler,  87  N.  Y.  585,  holding  return  of  execution  unsatis- 
fied essential  to  give  court  jurisdiction;  National  Tradesmen's  Bank  v.  Wet- 
more,  124  N.  Y.  241,  26  N.  E.  548;  Spicer  v.  Ayers,  2  Thomp.  &  C.  020;  Kamp 
V.  Kamp,  46  How.  Pr.  143, — holding  that  action  to  set  aside  fraudulent  convey- 
ance may  be  maintained  by  creditor  without  judgment,  who  is  otherwise  remedi- 
less; Gillett  v.  Staples,  16  Hun,  587,  holding  that  creditor's  bill  may  be  main- 
tained without  resoj-ting  to  sale  on  execution  where  debtor's  property  is  clainicil 
by  others;  McCullough  v.  Colby,  5  Bosw.  477,  holding  i^  essential  to  action  to 
set  aside  deed  to  realty  as  in  fraud  of  creditors,  that  execution  be  issued  upon 
judgment  before  suit;  McCaffrey  v.  Hickey,  06  Barb.  489,  holding  that  judgment 
must  be  recovered  and  execution  issued  and  returned  wholly  or  partly  unsatisfie4 
to  authorize  creditor's  suit  strictly  so-called;  Payne  v.  Sheldon,  03  Barb.  109, 
holding  that  action  may  be  maintained  without  showing  execution  issued,  where 
only  property  sought  to  be  reached  is  realty,  and  that  has  been  fraudulently 
transferred,  and  debtor  has  no  other  property;  Fassett  v.  Tallmadge^  38  Abb.  Pr. 
48,  holding  that  judgment  creditor,  without  proving  execution,  may  maintain 
atcion  against  insolvent  partners  and  fraudulent  assignees,  to  compel  lattejr  to 
account  as  trustees,  for  assets. 

Cited  in  reference  notes  in  59  A.  D.  599,  on  right  of  creditor  to  equitable 
relief  from  fraudulent  conveyance  before  exhausting  legal  remedy;  65  A.  D.  521, 
on  judgment  and  execution  returned  unsatisfied  as  prerequisites  to  creditor's 
bill  to  set  aside  fraudulent  conveyance;  78  A.  D.  458,  on  what  is  necess,ary  to 
maintain  creditors'  bill;  90  A.  D.  288,  on  necessity  of  return  of  execution  nulla 
bona  before  commencement  of  creditors'  suit;  90  A.  D.  289,  on  necessity  of 
return  of  execution  nulla  bona  before  filing  creditors*  bill  to  reach  tranafei'red 
real  estate;  90  A.  D.  290,  as  to  when  creditors'  bill  may  be  filed  prior  to  exhaus- 
tion of  legal  remedies. 

Cited  in  notes  in  57  Ai  D;  452,  as  to  whether  creditor  must  exhaust  legal  reme? 
dy  before  filing  creditors'  bill;  66  A.  S.  R.  275,  on  necessity  of  exhausting  Jcgal 
remedy  before  bringing  creditors'  bill. 

Distinguished  in  Rosselle  v.  Klein,  42  App.  Div.  306,  59  N.  Y.  Supp.  94^ 
holding  that  creditor  who  has  obtained  judgment  during  debtor's  lifetime  may 
under  laws  of  1897,  without  obtaining  judgment  upon  his  claim  against  estate 
maintain  action  to  set  aside  transfer  in  fraud  of  decedent's  creditors. 

Explained  in  Dittman  t.  Gould,  60  App.  Div.  94,  69  N.  Y.  Supp.  708,  holding 
that  judgment  and  execution  unsatisfied  must  be  shown,  although  debtor  is 
outside  court's  jurisdiction. 

Creditor's  bill  as  creating  Hen. 

Disapproved  in  Chase  v.  Searles,  45  N.  H.  511,  holding  that  judgment  creditor 
by  maintaining  creditor's  bill  acquires  no  lien  upon  debtor's  property. 

Right  to  appointment  of  and  poivers  of  receiver  generally. 

Cited  in  reference •  notes  in  47  A.  S.  R.  485,  on  title  of  receiver;  52  A.  S,  R. 
841,  on  right  of  corporation  receivers  to  sue. 
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Cited  in  notes  in  71  A.  S.  R.  355,  on  recovery  of  assets  by  receiver;  71  A.  S.  S. 
374,  on  right  to  injunction  and  appointment  of  receiver. 

—  In  creditor's  act'on. 

Cited  in  Porter  v.  Williams,  9  N.  Y.  142,  59  A.  D.  519;  Hayner  v.  James, 
17  N.  Y.  316;  Foster  v.  Townshend,  12  Abb.  Pr.  N.  S.  469,— holding  that  under 
code  receiver  may  maintain  action  to  set  aside  debtor's  fraudulent  transfer; 
Potter  V.  Clark,  12  Hove.  Pr.  107  (dissenting  opinion),  on  rig^t  of  receiver  to 
recover  and  sell  debtor's  real  estate  fraudulently  transferred. 

Cited  in  reference  note  in  71  A.  S.  R.  352,  on  appointment  and  powers  of 
receiver  in  creditors'  suit  to  avoid  fraudulent  conveyances. 

Cited  in  notes  in  90  A.  D.  297,  on  appointment  and  powers  of  receiver  in 
creditors'  suit;   72  A.  S.  R.  62,  on  appointment  of  receiver  in  creditors'  suit 

—  In  action  to  recover  realty  wrongfully  withheld. 

Cited  in  Thompson  v.  Sherrard,  12  Abb.  Pr.  427,  35  Barb.  593,  22  How.  Pr. 
155,  holding  appointment  of  receiver  of  costs  and  profits  not  proper  in  action 
to  recover  real  property  wrongfully  withheld. 

—  In  supplementary  proceedings. 

Cited  in  note  in  72  A.  S.  R.  94,  on  appointment  of  receiver  in  supplementaiy 
proceedings. 

—  Effect  of  receivership. 

Cited  in  Kennedy  v.  Thorp,  2  Daly,  258,  3  Abb.  Pr.  N.  S.  131,  holding  that 
receiver  represents  interest  of  creditors  as  well  as  debtor  and  is  trustee  for  all 
parties;  Bostwick  v.  Beizer,  10  Abb.  Pr.  197,  holding  that  receiver  in  supple- 
mentary proceedings  is  trustee  for  all  creditors  of  judgment  debtor;  Wing  v. 
Disse,  15  Hun,  190,  holding  that  receiver  appointed  in  supplementary  proceeding* 
is  vested  with  debtor's  realty  without  conveyance  by  judgment  debtor;  Wads- 
worth  v.  Murray,  161  N.  Y.  274,  76  A.  S.  R.  266,  55  N.  E.  910,  to  point  that 
assignment  to  receiver  of  all  debtor's  property  conveys  lands  in  this  state  without 
specific  description. 

Cited  in  reference  notes  in  38  A.  D.  5o8,  on  effect  of  order  appointing  receiver 
to  vest  title  to  real  property  in  him  before  assignment  by  debtor;  68  A.  S.  R. 
796,  on  receiver  as  trustee  for  all  creditors  as  well  as  debtor. 

Cited  in  note  in  71  A.  S.  R.  368,  on  effect  of  appointing  receiver  in  creditors* 
suit. 
Right  to  sue  receiver. 

Cited  in  reference  note  in  50  A.  S.  R.  334,  on  right  to  sue  receiver. 
Right  to  levy  on  property  In  possession  of  receiver. 

Cited  in  note  in  71  A.  S.  R.  371,  on  right  to  levy  on  property  in  possession 
of  receiver. 
Right  of  court  to  order  sale  to  reimburse  receivership  expenses. 

Distinguished  in  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R.  Co.  60  Vt.  500,  holding 
that  court  cannot  order  sale  of  receivership  property  to  reimburse  receivership 
expenses. 
Validity  of  purchase  at  receiver's  sale  by  attorney  prosecuting  suit. 

Cited   in   reference  note  in  80  A.  D.   645,  on  purchase  of  land  at  receiver's 
sale  by  attorney  prosecuting  suit  in  which  receiver  was  appointed. 
What  constitutes  an  estoppel. 

Cited  in  Christianson  v.  Linford,  3  Robt.  215;  Eitel  v.  Bracken,  6  Jones  ft 
S.   7, — holding  that   to   constitute  estoppel   one   must   have   caused  another  to 
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believe  existence  of  facts  to  which  estoppel  relates  and  to  have  acted  upon  such 
belief;  Ross  v.  Worthington,  11  Minn.  438,  Gil.  323,  88  A.  D.  95,  holding  that 
grantor  and  grantee  under  deed  expressly  recognizing  mortgage  on  premises, 
ratify  same  though  mortgage  is  defective. 

Cited  in  reference  notes  in  60  A.  D.  481-485,  on  estoppel  in  pais;  63  A.  D.  670, 
on  estoppel  by  silence,  concealment,  or  misrepresentations;    67   A.   D.   302,  on 
silence  of  party  as  estoppel  to  assert  rights  against  party  deceived  thereby. 
Jurisdiction  of  equity  in  cases  of  pnre  trust. 

Cited  in  McCartney  v.  Bostwick,  32  N.  Y.  53,  holding  that  equity  may  be 
resorted  to  in  first  instance  in  cases  of  pure  trust.  . 

Judgment  lieu  as  attaching  to  fraudulent  conveyances  or  conveyance  to 
trustee. 

Cited  in  Schroeder  v.  Gurney,  10  Hun,  413,  holding  judgment  docketed  after 
execution  and  delivery  of  trust  deed  not  lien  on  land. 

Cited  in  reference  note  in  36  A.  S.  R.  375,  as  to  whether  judgment  lien  attaches 
to  fraudulent  conveyances. 

Cited  in  notes  in  93  A.  D.  349,  on  applicability  of  judgment  lien  to  land  con- 
veyed to  trustees;  93  A.  D.  351,  on  applicability  of  judgment  liens  to  lands 
fraudulently  conveyed. 

Admissibility  of  evidence  under  allegations. 

Cited  in  Rome  Exch.  Bank  v.  Eames,  1  Keyes,.  588,  4  Abb.  App.  Dec.  83, 
holding  evidence  inadmissible  to  show  conveyance  made  to  hinder  and  defraud 
creditors  where  that  fact  not  alleged;  Forker  v.  Brown,  10  Misc.  161,  30  N.  Y. 
Supp.  827,  holding  that  fraud  not  alleged  cannot  be  proved. 

Cited  in  note  in  1  L.R.A.  642,  on  necessity  that  facts  showing  fraud  be  alleged 
in  pleadings  to  obtain  relief  from  fraud. 
Ignorance  of  law  as  affecting  equitable  rule  of  estoppel. 

Disapproved  in  Tilton  v.  Nelson,  27  Barb.  595,  holding  that  ignorance  of  law 
will  not  prevent  application  of  rule  of  equitable  estoppel  when  circumstanoea 
would  otherwise  create  equitable  bar  to  legal  title. 
Collateral  Impeachment  of  Judicial  sales. 

Cited  in  reference  note  in  34  A.  S.  R.  717,  on  collateral  impeachment  of  judicial 
sales. 

57  AM.  DEC.  455,  CORWIN  v.  CORWIN,  6  N.  Y.  842. 
Sufficiency  of  consideration. 

Cited  in  Lossee  v.  Ellis,  13  Hun,  635,  holding  conveyance  to  step-daughter  not 
good  as  covenant  to  stand  seized. 

Cited  in  reference  note  in  59  A.  D.  585,  on  consideration  necessary  to  support 
covenant  to  stand  seized. 

Disapproved  in  Thompson  v.  Thompson,  17  Ohio  St.  649,  holding  deed  to  son- 
in-lnw  "in  consideration  of  natural  love  and  affection"  good  as  covenant  to  stand 
seized. 
—  "liove  and  natural  affection." 

Cited  in  Turner  v.  Howard,  10  App.  Div.  555,  42  N.  Y.  Supp.  336,  holding 
that  love  and  natural  affection  of  parent  to  child  will  not  sustain  deed  of 
bargain  and  sale. 

Cited  in  reference  note  in  72  A.  D.  137,  on  sufficiency  of  love  and  affection 
to  support  deed  requiring  valuable  consideration. 
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57  AM.  DEC.  455»  THOMAS  ▼.  WINCHESTER,  6  N.  Y.  S97. 
lilablllty  of  cemote  wroiii:doer  for  nesHgence. 

.  Cited  in  Barney  v.  Bumstenbinder,  64  Barb.  212,  7  Lans.  210,  holding  shipper 
of  nitro-glycerine,  not  giving  notice  of  its  dangerous  character  liable  for  conse- 
quences; Ryan  v.  New  York  C.  R.  Co.  35  N.  Y.  210,  91  A.  D.  49,  holding  railroad 
company  not   liable  where  defective  engine  caused  fire  in  its  woodshed  which 
spread  to  and  consumed  neighboring  house;   Gibney  v.  State,  137  N.  Y.  1,  33 
A.  S.  R.  690,   19  L.R.A.  365,  33  N.  E.   142,  holding  state  liable  for  death  of 
father  who  jumped  into  canal  to  save  son  and  was  drowned,  where  son  fell 
through  unguarded  opening  in  railing  of  bridge;  Lowery  v.  Manhattan  R.  Co. 
99  N.  Y.  158,  52  A.  R,  12,  1  N.  E.  608,  holding  elevated  railway  company  liable 
for  injuries  occasioned  by  runaway  horse  frightened  by  coal  negligently  dropped 
from  engine;  Edwards  v.  New  York  &  H.  R.  Oq.  98  N.  Y.  246,  50  A.  R.  659  (dis- 
senting opinion),  on  right  to  hold  liable  for  resulting  injuries,   landlord  who 
leases  for, public  entertainment  building  known  to  be  dangerous;   Cook  v.  New 
.York  Floating  Dry  Dock  Co.  1  Hilt.  436,  holding  owner  of  machine,  made  by 
h'lfa  to  be  hired  out,  liable  for  injury  occurring  through  defect  therein;  Huber 
V.  La  Crosse  City  R.  Co.  92  Wis.  036,  53  A.  S.  R.  699,  31  L.R.A.  583,  66  N.  W. 
703,   holding  railway   company   not   liable   to  experienced  employee   of  electric 
light  company,  moving  electric  lamps,  who  is  injured  by  contact  with  spanwire 
charged  with  electricity  as  result  of  trolley  wire  coiling  over  spanwire  pending 
continuation  of  line;  Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  116  Ky.  554, 
105  A.  S.  R.  229,  63  L.R.A.  469,  77  S.  W.  718,  holding  telephone  company  not 
liable  where  one  taking  refuge  from  electric  storm  under  porch,  was  killed  by 
lightning  which   struck   company's   pole  and  was  conducted  to   porch   by  wire 
negligently  maintained  over  metal  roof  thereof;  Anderson  v.  Dickie,  26  How.  Pr. 
105,  1  Robt.  238,  holding  owner  of  realty  who  makes  coal  vault  under  sidewalk 
for  his  own  convenience,  liable  for  injuries  occasioned  by  insecure  grating  over 
same  though  property  in  possession  of  tenant;  Lamurri  v.  Saginaw  City  Gas  Co. 
148  Mich.  27,  111  N.  W.  800,  holding  owner  of  tank-wagon  containing  explosives, 
negligently  left  unattended,   liable  where  children  playing  thereon  are  injured 
by  tank's  explosion;   Billman  ▼.  Indianapolis,  C.  &  L.  R.  Co.  76  Ind.  166,  40 
A.  R.  230,  holding  railroad  company  liable  for  death  of  horse  caused  by  runaway 
team,  frightened  by   negligent  and  careless  sounding  of  steam  whistle  on  its 
engine;  Connors  v.  King  Line,  98  App.  Div.  261,  90  N.  Y.  Supp.  652,  holding 
owner  of  vessel,  who  has  chartered  it,  liable  to  employee  of  stevedore  injured 
by   defective   machinery    furnished   by    owner    for   unloading  cargo;    Travell  v. 
Bannerman,  71  App.  Div.  439,  75  N.  Y.  Supp.  866,  holding  owner  of  lot  placing 
mass  of  caked  gun-powder  and  cannon  primers  thereon  liable  for  injuries  to  boy 
on  street,  where  another  boy  carried  material  to  street  and  in  endeavoring  to 
extract  brass  therein,  mass  exploded;  Van  Winkle  v.  American  Steam  Boiler  Co. 
52  N.  J.  L.  240,  19  Atl.  472,  holding  insurer  of  steam-boiler,  who  co-operates 
^ith  owner  in  its  management,  liable  for  injuries  to  adjoining  building  caused  by 
explosion  of  boiler;   Delaware,  L.  k  W.  R.  Co.  v.  Salmon,  39  N.  J.  L.  290,  23 
A.  R.  214,  holding  railway  liable  where  fire,  carried  to  adjoining  property,  origi- 
nated  in    combustible   matter   on    its   right   of   way    from   coals   dropped   from 
engine. 

Cited  in  reference  note  in  62  A.  D.  327,  on  proximate  and  remote  uc.i^li«:cncc. 
,  Cited  in  notes  in  57  A.  D.  461-403,  on  liability  of  remote  wrongdoer  for 
damage  caused   by  wrongful  act  or   negligence;    88   A.   D.   444,   as  to  whether 
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party  can  recover  for  injuries  suffered  from  acting  on  advice  given  or  representa^ 
tions  made  to  another;  02  A.  D.  776,  on  liability  for  natural  and  probable  conse- 
quences of  tortious  acts;  47  A.  R.  385,  on  proximate  cause;  13  L.R.A.  733,  on 
proximate  and  remote  cause  of  damage. 

Distinguished  in  National  F.  Ins.  Co.  v.  Denver  Consol.  Electric  Co.  16  Colo. 
App.  86,  63  Pac.  949,  holding  electric  light  company,  by  connecting  its  wires 
with  wires  of  building,  not  liable  for  damages  caused  by  defective  and  negligent 
wiring  of  building,  it  having  had  nothing  to  do  with  wiring  of  same;  HoUenbeck 
V.  Johnson,  79  Hun,  499,  29  N.  Y.  Supp.  945,  holding  where  cow  without  negli- 
gence of  owner  enters  another's  premises  and  breaks  through  barn  floor  into 
cistern,  owner  of  cow  not  liable  if  owner  of  premises  accidentally  falls  into 
cistern  and  is  injured ;  Quigley  v.  Johns  Mfg.  Co.  26  App.  Div.  434,  50  N.  Y.  Supp. 
08,  holding  tenant  cannot  because  of  alterations  he  made  in  premises  be  held 
liable,  for  injuries  to  another  tenant  occasioned  by  collapse  of  building  after 
his  tenancy  ceased;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27  L.R,A.  683,  11 
C.  C.  A.  253,  24  U.  S.  App.  7,  63  Fed.  400,  holding  one  shipping  oil  in  <sar  without 
value  regulating  outflow  of  oil  not  liable  for  damages  resulting  from  consignee's 
attempt  to  draw  off  oil;  Page  v.  Ford,  12  Ind.  46,  holding  counterclaim  for 
damages  resulting  from  bursting  of  defective  steam-engine,  manufactured  express- 
ly for  mill-owner,  allowable  in  action  by  assignee  of  note  given  for  price  thereof; 
Barrett  v.  Singer  Mfg.  Co.  1  Sweeny,  545,  holding  owner  of  ^levator,  in  control 
of  contractor  of  owner,  not  liable  for  injuries  caused  by  insufficiency  or  insecurity 
of  apparatus;  Allan  v.  State  S.  S.  Co.  132  N.  Y.  91,  28  A.  S.  R.  556,  15  L.R.A, 
166,  holding  steamship  company  not  liable  for  mistakes  of  physician,  where  it 
complied  with  statutory  requirements  and  employed  duly  qualified  physician 
and  supplied  medicines  properly  labeled  and  provided  proper  place  to  keep 
them;  Reddick  v.  General  Chemical  Co.  124  111.  App.  31,  holding  shipper  of  sul- 
phuric acid,  who  provides  well  known  and  reasonably  safe  way  of  unloading 
car  containing  acid  not  liable  for  injuries  suffered  by  third  party  in  unloading; 
Newcomb  v.  Van  Zile,  34  Hun,  275,  holding  ope  blocking  wagon  on  steep  hill 
because  of  accident  to  horse  not  negligent,  and  not  liable  for  injuries  to  another 
aa  result  of  wagon  being  run  into  and  caused  to  slide  down  hill;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Staley,  41  Ohio  St.  118,  52  A.  R.  74,  on  liability  of 
railway  company  for  injuries  caused  by  ice  it  placed  in  street,  in  clearing  tracks, 
where  party  injured,  forced  by  company's  train  blocking  street  to  walk  around 
train,  enters  that  street  and  slips. 

Definition  of  proximate  cause. 

Cited  in  Leeds  v.  New  York  Teleph.  Co.  79  App.  Div.  121,  80  N.  Y.  Supp.  114, 
to  point  that  cause  which  is  nearest  in  time  or  space  to  result  is  not  necessaril}' 
to  be  regarded  as  proximate  cause;  Lawrence  v.  Heidbreder  Ice  Co.  119  Mo. 
App.  316,  93  S.  W.  897,  holding  proximate  cause  is  that  which  in  natural  and 
continuous  sequence,  unbroken  by  any  new,  independent  cause,  produces  event 
and  without  which  it  would  not  have  occurred. 
liiabllity  for  negligence  where  no  contractual  relation  exists. 

Cited  in  Glenn  v.  Winters,  17  Misc.  597,  40  N.  Y.  Supp.  659,  holding  one  who 
lets  unsafe  coach  to  social  club  liable  for  injuries  resulting  therefrom  to  guest 
of  club;  Burke  v.  De  Castro  &  D.  Sugar  Ref.  Co.  11  Hun,  354,  holding  steamship 
company  renting  imperfect  machinery  to  one  contracting  to  unload  its  boat  not 
liable  to  contractor's  employee;  Finan  v.  Valvoline  Oil  Co.  51  Misc.  292,  lOfl 
N.  Y.  Supp.  1087,  holding  owner  of  defective  machine  not  imminently  dangerous 
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not  liable  to  third  person  injured  thereon;  Blood  Balm  Co.  ▼.  Cooper,  83  Ga. 
457,  20  A.  S.  R.  324,  5  L.R.A.  612,  10  S.  E.  118,  holding  manufacturer  of  patent 
medicine  who  recommends  preparation  as  cure  for  certain  disease  liable  to  one 
harmed  in  using  same  as  prescribed,  though  not  immediate  customer. 

Cited  in  notes  in  36  A.  S.  R.  814,  on  modification  in  case  of  dangerous  aiticles 
of  rule  as  to  necessity  that  duty  be  owed  to  make  one  liable  for  injury;  46 
L.R.A.  112,  on  liability  to  servants  by  another  for  condition  of  chattel  transferred 
for  temporary  purposes. 

Distinguished  in  Bragdon  v.  Perkins-Campbell  Co.  66  L.R.A.  924,  30  C.  C.  A. 
567,  58  U.  S.  App.  91,  87  Fed.  109,  holding  manufacturer  and  vendor  of  defective 
article,  in  absence  of  fraud  and  deceit,  not  liable  to  one  not  party  to  contract  of 
sale;  McMullan  v.  Edison  Electric  Illuminating  Co.  13  Misc.  392,  34  N.  Y.  Supp. 
248,  holding  electric  light  company  not  liable  to  third  party  for  injuries  result- 
ing from  wires  in  house  being  left  un taped. 

—  Dealer  In  poisons. 

Cited  in  Van  Norden  v.  Robinson,  45  Hun,  567,  holding  vendor  of  poison,  not 
labeling  same,  liable  to  third  person  for  consequential  injury;  Kuelling  v.  Lean 
Mfg.  Co.  183  N.  Y.  78,  111  A.  S.  R.  691,  2  L.R.A.(N.S.)  303,  75  N.  E.  1098, 
5  A.  &  E.  Ann.  Cas.  124,  holding  one  who  carelessly  labels  deadly  poison  as 
harmless  medicine  and  puts  it  on  market  in  that  condition  liable  to  any  person, 
who  without  notice  of  dangerous  character  uses  same  to  his  injury;  McKibbin 
v.  F.  E.  Bax  &  Co.  79  Neb.  677,  13  L.R.A.(N.S.)  646,  113  N.  W.  158,  holding 
druggist  who  unlawfully  sells  poisonous  drug  to  minor  who  administers  it  to 
another  minor,  not  liable *to  latter's  father  for  loss  of  service;  Peters  v.  Johnson, 
50  W.  Va.  644,  88  A.  S.  R.  909,  67  L.R.A.  428,  41  S.  E.  190,  holding  one  selling 
poisonous  drug  for  harmless  medicine,  by  mistake,  liable  for  injuries  to  third 
person  taking  same,  without  negligence,  for  medicine;  Norton  v.  Sewall,  106 
Mass.  143,  8  A.  S.  R.  298,  holding  apothecary  who  negligently  sells  deadly  poison 
as  harmless  medicine  to  one  to  be  administered  to  another,  who  dies  as  result 
of  dose  of  it,  liable  in  tort  to  administration  of  deceased;  National  Sav.  Bank 
V.  Ward,  100  U.  S.  193,  25  L.  ed.  621 ;  Cate  v.  Cate,  50  N.  H.  144,  9  A.  R.  179; 
Talley  v.  Beever,  33  Tex.  Civ.  App.  676,  78  S.  W.  23;  Kellogg  v.  Chicago  &  N.  W. 
R.  Co.  26  Wis.  223,  7  A.  R.  69;  Wellington  v.  Downer  Kerosene  Oil  Co.  104 
Mass.  64, — to  point  that  druggist,  who  negligently  labels  deadly  poison 
as  harmless  medicine  and  sells  it  so  labeled  to  dealers,  is  liable  to  subsequent 
purchaser,  if  intermediate  seller  or  person  injured  without  negligence;  Devlin 
V.  Smith,  11  Abb.  N.  C.  323  note,  to  point  that  remote  vender  of  poisons  is  liable 
for  negligence. 

Cited  in  notes  in  100  A.  S.  R.  198,  on  liability  in  absence  of  privity  for  negli- 
gence as  to  drugs,  chemicals,  and  toilet  articles;  13  L.R.A.(N.S.)  646,  on  liability 
of  druggist  for  injury  to  stranger  from  drug  or  poison  sold  by  him. 

—  Vendor  of  dangerous  explosives. 

Cited  in  Weiser  v.  Holzman,  33  Wash.  87,  99  A.  S.  R.  932,  73  Pac.  797, 
holding  one  who  knowingly  delivers  dangerous  explosive  without  explaining  its 
intrinsic  danger,  liable  to  third  person  injured  thereby  without  fault. 

Distinguished  in  Davidson  v.  Nichols,  11  Allen,  514,  holding  wholesaler  who 
sells  retailer  article  not  in  itself  dangerous,  without  knowledge  that  it  is 
to  be  used  in  dangerous  combination,  not  liable  to  retailer's  vendee,  though  by 
mistake  different  article  than  intended  was  sold. 
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—  Defective  appliances. 

Cited  in  Rooney  v.  Compagnie  Generate  Transatlantique,  10  Daly,  241,  holding 
steamboat  owner  furnishing  defective  appliances  liable  to  employee  of  one  con- 
tracting to  unload  cargo;  Coughtry  v.  Globe  Woolen  Co.  50  N.  Y.  124,  15  A.  R. 
387  (reversing  1  Thomp.  &  C.  452),  holding  one  erecting  defective  scaffolding  on 
his  own  premises  for  benefit  of  contractor  liable  to  latter's  employee  for  injuries 
flustnined. 

Distinguished  in  Davies  v.  Pelham  Hod  Elevating  Co.  05  Hun,  573,  20  N.  Y. 
"Supp.  523,  holding  one  furnishing  appliance  not  liable  for  injuries  to  employee 
of  another  where  change  in  appliance  made  at  request  of  injured  party. 
'—  lilability  of  lessor  of  ferry-boat  for  negligence  of  lessee's  servants. 

IMstinguishcd  in  Norton  v.  Wiswall,  26  Barb.  618;  Blackwell  v.  Wiswall,  14 
How.  Pr.  257,  24  Barb.  355, — holding  lessor  of  ferry-boat  not  liable  for  negligence 
of  lessee's  servant. 

—  lilability  of  railway  complnny  to  passengers  of  lessee  company. 

Cited  in  Murch  v.  Concord  R.  Corp.  29  N.  H.  35,  61  A.  D.  631,  holding  railway 
company  not  liable  for  injuries  to  passenger  of  lessee  company,  because  track 
imsafe;  Stodder  v.  New  York,  L.  E.  &  W.  R.  Co.  50  Hun,  221,  2  N.  Y.  Supp. 
780,  holding  railroad  company  liable  to  passenger  of  another  company  permitted 
to  use  its  tracks,  for  injury  caused  by  misplaced  switch. 
<—  lilability  of  railway  company  to  employee  of  another. 

Cited  in  Smith  v.  New  York  &  H.  R.  Co.  19  N.  Y.  127,  75  A.  D.  305;  Re 
Central  Vermont  R.  Co.  54  Vt.  200;  Sawyer  v.  Rutland  &  B.  R.  Co.  27  Vt. 
370, — holding  railway  company  liable  to  engineer  of  lessee  company  for  injuries 
occasioned  by  side  track  switch  being  left  open ;  Nugent  v.  Boston,  C.  &  M.  R.  Co. 
80  Me.  62,  6  A.  S.  R.  151,  12  Atl.  797,  holding  railroad  corporation  liable  to 
brakeman  of  lessee  corporation  for  injuries  occasioned  by  negligent  construction 
of  its  station  house. 

Distinguished  in  O'Leary  v.  Erie  R.  Co.  51  App.  Div.  25,  64  N.  Y.  Supp.  511, 
holding  railway  company  not  liable  for  injury  to  employee  of  one  contracting 
to  load  cars,  when  injury  result  of  contributory  negligence  of  contractor's  em- 
ployees; Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  234,  24  A.  S.  R.  333,  12  L.R.A. 
746,  15  S.  W.  1112,  holding  railroad  furnishing  defective  cars  to  quarry  owner 
not  liable  to  latter's  servant;  Wright  v.  Delaware  &  H.  Canal  Co.  40  Hun,  343, 
holding  railroad  furnishing  defective  cars  to  another  railroad  company  to  trans- 
port coal  not  liable  to  latter's  employee;  Sawyer  v.  Minneapolis  &  St.  L.  R.  Co. 
38  Minn.  103,  8  A.  S.  R.  648,  35  N.  W.  671,  holding  railway  company  not  liable 
for  injury  to  employee  of  another  company  caused  by  defective  car;  Kesterson 
V.  Southern  R.  Co.  146  N.  C.  276,  59  S.  E.  871,  holding  railway  company  liable 
for  injuries  caused  by  its  negligence  to  employee  of  coal  company  with  whom  it 
had  joint  business  relations. 
<—  lilability  of  contractor  to  third  party. 

Cited  in  Kahner  v.  Otis  Elevator  Co.  96  App.  Div.  169,  89  N.  Y.  Supp.  185, 
liolding  contractor  employed  to  repair  elevator  liable  to  third  person  for  in- 
juries caused  by  falling  of  brake  wheel,  negligently  cracked;  Swan  v.  Jack- 
son, 55  Hun,  194,  7  N.  Y.  Supp.  821,  holding  builder  of  platform  around  ice  box 
in  meat  market  not  liable  to  employee  of  ice  company  injured  because  n^ligent- 
ly  constructed;  Devlin  v.  Smith,  89  N.  Y.  470,  42  A.  R.  311,  11  Abb.  N.  C.  322, 
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holding  contractor  negligently  building  scaffolding  for  another  liable  to  latter** 
employee  injured  thereby;  Bright  v.  Bamett  &  R.  Co.  88  Wis.  299,  26  luBJL 
524,  60  N.  W.  418,  holding  contractor  who  furnishes  needed  staging  for  sub- 
contractor to  perform  work  liable  to  latter's  employee  for  injuries  caused  by 
defective  plank;  Casey  v.  Wrought  Iron  Bridge  Co..  114  Mo.  App.  47,  89  S.  W. 
330,  holding  contractor,  who  remains  in  control  of  bridge  after  completion  liable 
to  strangers  for  injuries  resulting  from  his  negligence;  Osbom  v.  Morgan,  130 
Mass.  102,  39  A.  R.  437,  to  point  whether  contractor  who  has  completed  and 
delivered  vehicle  is  liable  for  injury  to  third  person  caused  by  defect  in  original 
construction. 

Cited  in  note  in  26  L.R.A.  504,  on  liability  of  contractor  to  third  person  for 
defects  in  work  after  completion  and  acceptance. 

Distinguished  in  Daugherty  v.  Herzog,  145  Ind.  255,  57  A.  S.  R.  204,  32 
L.R.A.  837,  44  N.  E.  457,  holding  contractor  not  liable  to  third  party  to  whom 
he  owed  no  duty,  killed  by  falling  building  reconstructed  in  careless  and 
negligent  manner;  Styles  v.  F.  R.  Long  Co.  70  N.  J.  L.  301,  57  Atl.  448,  hold- 
ing contractor  not  liable  to  third  party  for  injuries  occasioned  by  failure  to 
light  temporary  foot-bridge;  Curtin  v.  Somerset,  140  Pa.  70,  23  A.  S.  R.  220^ 
12  L.R.A.  322,  21  Atl.  244,  27  W.  N.  C.  336,  21  Pittsb.  L.  J.  N.  S.  418,  48 
Phi  la.  Leg.  Int.  96,  holding  contractor  negligently  constructing  hotel  building 
not  liable  to  guest  after  owner  takes  possession. 

—  liiabiUty  of  landlord  for  coiitractor*8  negligence. 

Cited  in  W^orthington  v.  Parker,  11  Daly,  545,  holding  landlord  liable  for 
injuries  sustained  by  tenant  because  of  negligent  manner  pipes  repaired  by 
parties  employed  by  him. 

—  Liability  of  manufacturer  of  merchandise  to  third  persons. 

Cited  in  McCaffrey  v.  Mosseberg  &  G.  Mfg.  Co.  23  R.  I.  381,  91  A.  S.  R.  637,. 
55   L.R.A.    822,   50    Atl.   651,    holding   manufacturer   of  machine   not   liable  to 
vendee's  employee  for  injury  caused  by  breaking  of  hook  while  operating  ma- 
chine; Favo  v.  Remington  Arms  Co.  67  App.  Div.  414,  73  N.  Y.  Supp.  788,  holding 
manufacturer  of  gun  liable  to  subsequent  purchaser  for  damages  resulting  from 
negligent  use  of  defective  materials;  O'Neill  v.  James,  138  Mich.  587,   110  A. 
S.  R.  321,  68  L.R.A.  342,  101   N.  W,  828,  holding  manufacturer  of  champagne 
cider  not  liable  to  vendee's  bartender   for  injuries  occasioned  by  explosion  of 
overcharged    bottle,    without    showing    knowledge    of    danger    on    seller's    part; 
Lebourdais  v.  Vitrified  Wheel  Co.  194  Mass.  341,  80  N.  E.  482,  holding  work- 
man in  factory,  in  juried  by  bursting  of  defective  emery  wheel  bought  in  open 
market  cannot  recover  from  manufacturer  thereof  without  showing  latter  knew 
of  defect  when  selling  it;  Kuelling  v.  Roderick  Lean  Mfg.  Co.  88  App.  Div.  309. 
84  N.   y.   Supp.  622,  holding  manufacturer  of  defective  machine,  who  conceals 
defect,    not    liable    for    injuries,    in    consequence   of    defect,    to    purchaser    from 
dealer  to  whom  manufacturer  sold  it;  Huset  v.  J.  I.  Case  Threshing  Mach.  Co. 
01  L.R.A.  303,  57  C.  C.  A.  237,  120  Fed.  865,  holding  manufacturer  or  vendor 
who  without  giving  notice  of  character  delivers  to  another  machine  he  knows 
to  be  imminently  dangerous,  liable  to  anyone  injured  from  its  dangerous  con- 
dition  whether  he  has  contractual   relations  with  him   or  not;    Schubert  v.  J. 
R.   Clark  Co.  49  Minn.  331,  32  A.  S.  R.  559,  15  L.R.A.  818,  51   N.  W.  1103, 
holding  manufacturer,  who  knows  ladder  sold  to  retailer  to  he  negligently  con- 
structed   though    defect     latent     liable    to    servant    of    subsequent     purchaser 
for  injuries  sustained  thereby;  Keep  v.  National  Tube  Co.  154  Fed.   121,  hold- 
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ing  mftntifacturer  of  carbonic  acid  gas  cylinder  liable  to  employee  of  purchaser, 
for  injuries  received  because  of  negligent  construction;  Heizer  ▼.  Kingsland  ft 
D.  Mfg.  Co.  110  Mo.  605,  33  A.  S.  R.  482,  16  L.R.A.  821,  19  S.  W.  630j  holding 
manufacturer  not  liable  for  explosion  of  cylinder  on  steam  threshing  machine 
sold  by  him,  whereby  vendee's  employee  is  killed,  where  not  shown  manu- 
facturer knew  of  cylinder's  dangerous  condition. 

Cited  in  reference  note  in  20  A.  S.  R.  328-329,  on  liability  of  manufacturer 
of  poisonous  drugs  who  causes  them  to  be  sold  as  harmless. 

Cited  in  note  in  1  L.R.A.(N.S.)  1178,  on  liability  of  manufacturer  to  person 
injured  by  article  dangerous  to  life  in  absence  of  any  privity  of  contract. 

Distinguished  in  Marquardt  v.  Ball  Engine  Co.  58  C.  C.  A.  462,  122  Fed.  374^ 
holding  manufacturer  not  liable  to,  employee  -  of  vendee  for  injuries  caused  by 
defective  appliance  on  engine,  where  not  shown,  engine  equipped  with  such 
value  imminently  dangerous;  Loop  v.  Litchfield,  42  N.  Y.  351,  1  A.  R.  543, 
holding  one  wiio  sells  defective  machine  to  purchaser  with  knowledge  of  defect 
therein  not  liable  for  injury  to  purchaser's  employee,  through  result  of  defect; 
Heindirk  Vi  Louisville  Elevator  Co.  122  Ky.  076,  6  L.R.A.(N.S.)  1103,  92  S.  W. 
608,  holding  manufacturer  not  liable  to  vendee's  employee  for  injuries  while 
operating  machine,  not  imminently  dangerous,  caused  by  defects  therein,  where 
not  shown  manufacturer  knew  dangerous  condition;  Losee  v.  Clute,  51  N.  Y. 
494,  10  A.  R.  638,  holding  manufacturer,  after  delivery  and  acceptance  by 
purchaser  of  steam  boiler,  not  liable  for  injury  to  third  person  occasioned  by 
explosion  because  of  defective  construction;  Salmon  v.  Libby,  114  111.  App.  258, 
holding  manufacturer  of  mince  meat  not  liable  for  injuries  resulting  from  use 
thereof  to  one  not  in  privity  of  contract  with  him,  where  there  is  no  fraud, 
concealment  nor  implied  invitation. 
lilablllty  of  vendor  for  negligence. 

Cited  in  French  v.  Vining,  102  Mass.  132,  3  A.  R.  440,  holding  one  selling 
hay  in  which  he  knows  white  lead  was  spilt,  liable  for  loss  of  cow  from  effect 
of  lead,  though  he  carefully  endeavored  to  separate  and  remove  damaged  hay. 

Cited  in  notes  in  8  A.  R.  299,  on  liability  of  seller  for  death  caused  by  defects 
in  thing  sold;  40  L.R.A.  117,  on  liability  for  injuries  caused  by  condition  of 
things  dangerous  in  themselves  delivered  to  master  of  person  injured. 

Distinguished  iu  Bruckel  v.  Milhau's  Sons,  116  App.  Div.  832,  102  N.  Y. 
Supp.  395,  on  liability  of  vendor  for  injuries  resulting  from  explosion  of 
aerated  water  bottle. 

—  Druggist. 

Cited  in  Walton  v.  Booth,  24  La.  Ann.  913,  holding  druggist  liable  for  having 
sold  sulphate  of  zinc  instead  of  epsom  salts;  Horst  v.  Walter,  53  Misc.  591, 
103  N.  Y.  Supp.  750,  holding  druggist,  who  gives  one  asking  for  something  to 
wash  out  wound,  solution  of  carbolic  acid  so  strong  as  to  burn  flesh  liable  for 
injuries  received;  Gibson  v.  Tarbert,  115  Iowa,  163,  91  A.  S.  R.  147,  56  L.R.A. 
98,  88  N.  W.  443,  holding  druggist  not  negligent  in  selling  phosphorus  without 
special  warning  as  to  dangerous  properties,  though  purchaser  evidently  un- 
educated; Wohlfahrt  V. Beckert,  92  N.  Y.  490,  44  A.  R.  400,  12  Abb.  N.  C.  418  (af- 
firming 27  Hun,  74),  holding  druggist  not  liable  for  injuries  resulting  from  taking 
poisonous  medicine,  because  of  failure  to  label  bottle  "poison,"  if  he  warned 
purchaser  it  was  poison  and  warning  was  disregarded;  Wise  v.  Morgan,  101  Tenn. 
273,  44  L.R.A.  548,  48  S.  W.  971,  holding  druggist  failing  to  label  liquid  as 
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"poison''  liable  though  mother  not  knowing  it  poison  leaves  bottle  within 
child's  reach;  Fisher  v.  Golladay,  38  Mo.  App.  631,  holding  druggist  failing 
to  label  sulphuric  acid  as  such  and  adding  ""{foison/'  liable  for  injuries  resulting 
from  its  use  as  sulphuric  ether;  Brown  v.  Marshall,  47  Mich.  676,  41  A.  R.  720,, 
11  N.  W.  392,  holding  druggist  who  sells  different  medicine  than  asked  for 
liable  for  injuries  resulting,  though  case  treated  negligently;  Howes  v.  Rose, 
13  Ind.  App.  674,  66  A.  S.  R.  261,  42  N.  E.  303,  holding  druggist  who  negli- 
gently sells  poison  as  harmless  drug  not  protected  by  erroneous  label  of 
wholesaler,  where  he  handled  same  and  put  it  into  jars;  Davis  v.  Gaurnieri^ 
46  Ohio  St.  470,  4  A.  8.  R.  648,  16  N.  E.  360;  Smith  v.  Hays,  23  111.  App.  244,— 
holding  druggist  liable  for  injury  occasioned  by  deadly  poison  negligently  sold 
and  delivered  for  harmless  medicine  called  for. 

Cited  in  reference  note  in  4  A.  S.  R.  664,  on  liability  of  druggist  for  injury 
resulting  from  negligent  sale  of  poison. 

Cited  in  notes  in  47  A.  S.  R.  432,  on  liability  of  druggist  for  negligence  in 
sale  of  drugs;  66  A.  S.  R.  266-267,  on  liability  of  druggists  and  apothecaries; 
21  L.R.A.  139,  on  liability  of  vendor  in  cases  of  personal  damages  from  negU- 
gent  sale  of  drugs. 

—  Dealer  In  explosives. 

Cited  in  Smith  v.  Clark  Hardware  Co.  100  Ga.  163,  39  L.R.A.  607,  28  S.  E. 
73,  holding  dealer  in  cartridges  who  negligently  gives  different  calibre  than 
asked  for,  liable  for  injuries  to  vendee  without  fault  or  negligence  in  handling. 

—  Presumption  as  to  negligence. 

Cited  in  Knoefel  v.  Atkins,  40  Ind.  App.  428,  81  N..E.  600,  holding  negligence 
presumed,  where  evidence  shows  druggist  sold  acetanilide  to  customer  ordering 
phosphate  of  soda,  and  customer  injured  thereby. 

Implied  warranty  in  case  of  property  contracted  for  for  special  pur- 
pose. 

Cited  in  note  in  22  L.R.A.   189,  on  implied  warranty  of  fitness  of  property 
bought  for  special  purpose  in  case  of  executed  or  executory  contract. 
Distinction  between  negligence  and  fraud  In  sale  of  defective  machinery. 

Cited  in  note  in  ]11  A.  S.  R.  712,  on  distinction  between  negligence  and  fraud 
on  part  of  manufacturer  selling  defective  machinery. 
Liability  of  master  for  Injuries  to  servant. 

Cited  in  Gerrity  v.  The  Kate  Cann,  2  Fed.  241,  holding  shipowner  liable  to 
one  trimming  cargo,  for  injuries  resulting  from  negligent  stowing  of  dunnage; 
Paden  v.  Van  Blarcom,  381  Mo.  117,  79  S.  W.  1195  (affirming  100  Mo.  App. 
185,  74  S.  W.  124),  holding  one  doing  lawful  act  upon  his  own  premises  liable 
for  injuries  inflicted  upon  servant,  if  he  uses  dangerous  instrument  in  such 
wanner  as  he  has  reason  to  know  is  liable  to  produce  injury;  The  Tresco,  67 
C.  C.  A.  465,  134  Fed.  819  (dissenting  opinion),  on  liability  of  shipowner 
for  injuries  to  stevedore  occasioned  by  defective  cable;  Span  v.  Ely,  8  Hun, 
255,  on  liability  of  one  employing  another  to  whitewash  house  in  which  there 
had  been  smallpox    and  employee  contracts  disease. 

Distinguished  in  Garnett  v.  Phoenix  Bridge  Co.  98  Fed.  192,  holding  master 
not  liable  to  servant  injured  by  falling  in  consequence  of  breaking  of  wrench  of 
insufficient  strength  for  work. 
lilability  of  master  for  negligence  of  servant. 

Cited  in  McDonald  v.  Snelling,   14  Allen,  290,  92  A.  D.  768,  holding  master 
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liable  to  one  injured  by  runaway  horse  frightened  by  collision  as  result  of 
servant's  negligent  action;  People  ex  rel.  Norton  v.  New  York  Hospital,  3  Abb. 
N.  C.  220,  holding  managers  of  insane  asylum  liable  for  negligent  acts  of  at- 
tendants; Beckwith  v.  Oatman,  43  Hun,  265,  holding  druggist  not  liable  for 
clerk's  mistake  in  putting  up  prescription,  unless  shown  clerk  did  not  exercise 
due  care  and  skill. 

Cited  in  notes  in  101  A.  S.  R.  767,  on  employer's  liability  in  exemplary  dam- 
ages for  negligent  sales  of  poisons  or  deleterious  substances;  10  L.R.A.(N.S.) 
370,  on  liability  of  master  for  injury  done  by  servant  to  third  person  in  use 
of  dangerous  agency  placed  in  his  custody;  10  L.R.A.(N.S.)  374,  on  liability 
of  master  for  injury  by  servant  to  third  person  by  poisons  and  other  deleterious 
drugs  and  substances  placed  in  his  custody;  27  L.R.A.  199,  on  master's  lia^ 
bility  for  wrongful  or  negligent  acts  of  servant  to  third  person  when  result  of 
abuse  of  authority  will  be  serious  or  the  temptation  to  abuse  is  strong. 
lilabtltty  where  two  or  more  concur  In  negligent  act. 

Cited  in  Colegrovo  v.  New  York  &  H.  R.  Co.  6  Duer,  382,  holding  two  railroad 
companies  liable  jointly  for  injury  sustained  in  collision  produced  by  concur- 
ring negligence  of  both  companies;  Murphy  v.  Wilson,  44  Mo.  313,  100  A.  D. 
290,  holding  all  parties  engaged  in  voluntary  combat  with  pistols  liable  for 
injuries  to  passer-by,  by  one  shot  fired,  without  regard  as  to  who  fired  shot. 

Cited  in  reference  note  in  00  A.  D.  568,  on  liability  for  damages  occasioned 
by  collision  of  vessels. 
lilabtltty  for  wrongful  acts  generally. 

Cited  in  Lewis  v.  Terry,  111  Cal.  39,  62  A.  S.  R.  146,  31  L.R.A.  220,  43  Pac. 
308,  holding  one  who  sells  folding  bed  without  giving  notice  of  dangerous 
latent  defect,  kno.  to  him,  liable  for  injuries  caused  thereby  to  one  other 
than  vendee;  Skinn  v.  Rentier,  136  Mich.  67,  106  A.  S.  R.  384,  63  L.R.A.  743, 
97  N.  W.  152,  holding  vendor  of  hogs,  knowing  them  to  be  diseased,  liable  to 
purchaser  from  vendee  for  injuries  to  other  hogs  from  contagion,  where  original 
and  subsequent  purchaser  without  knowledge  of  diseased  condition;  State  use 
of  Hartlove  v.  M.  Fox  &  Son,  79  Md.  514,  47  A.  S.  R.  424,  24  L.R.A.  670,  20 
Atl.  601,  holding  vendor  who  by  false  representations  sells  horse  to  innocent 
purchaser  liable  for  death  of  purchaser's  servant  contracting  disease  from 
horse;  Bruff  v.  Mali,  36  N.  Y.  200,  1  N.  Y.  Trans.  App.  06,  34  How.  Pr.  338, 
holding  officers  of  company  issuing  false  certificates  liable  therefor  to  assignees 
thereof  who  purchased  bona  fide;  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30,  holding  corporation  liable  to  bona  fide  holder  of  certificate  for  transfer 
agent's  fraud  which  can  be  charged  to  it;  Cross  v.  Sackett,  2  Bosw.  617,  holding 
projector  of  corporation  issuing  false  certificate  liable  to  any  one  induced  by 
fraudulent  representations  thereon  to  purchase  same. 

Cited  in  notes  in  13  L.R.A.  705,  on  effects  of  an  act  of  negligence  imminently 
dnnjrerous:  19  E.  R.  C.  41,  on  liability  of  person  negligently  using  dangerous 
instrument  or  article. 

Distinguished  in  Seizer  v.  Mali,  11  Abb.  Pr.  120,  32  Barb.  76,  holding  direct- 
ors of  corporation,  who  issue  unauthorized  stock,  not  liable  directly  to  ultimate 
purchasers,  who  made  no  contract  with  them  nor  acted  upon  their  representa- 
tions; Carter  v.  Harden,  78  Me.  528,  7  Atl.  392,  holding  vendor  of  vicious  horse 
not  liable  for  injuries  caused  to  vendee's  wife  where  not  shown  vendee  falsi- 
fied with  intent  that  she  should  act  thereon;  Cazeaux  v.  Mali,  25  Barb.  578 
(dissenting  opinion),  on  liability  of  one  issuing  spurious  stock,  to  subsequent 
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assignee  of  same;  Wells  v.  Cook,  16  Ohio  St.  67,  88  A.  D.  436,  holding  vendor 
of  sheep  who  fraudnlently  represents  to  purchaser's  agent  that  same  are  aoand, 
not  liable  to  agent,  who  subsequently  purchases  flock  from  principal  for  dam- 
ages occasioned  by  disease  contracted  from  original  vendor's  sheep. 
—  Liability  of  promotors  to  stockholder  In  corporation. 

Distinguished  in  McAleer  v.  McMurray,  6  Phila.  244,  24  Phila.  Jjcg,  Int. 
200,  holding  that  stockholder  cannot  maintain  action  in  his  own  name  against 
projectors  of  oil  company,  for  damages  suffered  by  fraudulent  representations. 
« Ijlabllity  of  physicians  and  surgeons  for  neglect  of  duty. 

Cited  in  notes  in  2  L.R.A.     688,  on  liability  of  physicians  and  surgeons  for 
neglect  of  duty;  14  L.R.A.  429,  on  liability  for  malpractice  of  physicians  serv- 
ing gratuitously  or  employed  by  third  party. 
lilability  of  contractor  to  employees  of  sub-contractor. 

Cited  in  McCluskey  v.   Cromwell,   11   N.  Y.   593,  holding  that  employees  of 
subcontractor  cannot  maintain  action'  on  bond  of  contractor  tot  their  wages. 
Ijoss  of  service  as  basis  of  negligence  action. 

Cited  in  McVeigh  v.    Gentry,  72  App.  Div.     598,  76  N.  Y.  Supp.  535,  holding 
that  loss  of  service  is  basis  for  action  in  negligence. 
Necessity  of  husband  Joining  in  wlfe*8  action  for  Injuries. 

Cited  in  Henneger  v.  Lomas^  146  Ind.  287,  32  L.R.A.  848,  44  N.  E.  462, 
holding  that  wife  can  bring  no  action  for  redress  for  injuries  to  person  or 
character,  without   husband's  concurrence. 

Cited  in  reference  notes  in  77  A.  D.  77,  on  necessity  of  joinder  of  husband 
and  wife  in  action  of  tort  for  injuries  to  wife;  79  A.  D.  485,  on  action  for 
injury  to  wife;  96  A.  D.  124,  on  necessity  of  joinder  of  husband  and  wife  in 
actions  for  injury  to  wife. 

57  AM.  DEC.  464,  CHAPMAN  T.  WHITE,  6  N.  Y.  413. 
Relation  between  bank  and  depositor. 

Cited  in  McLaughlin  v.  First  Nat.  Bank,  6  Dak.  406,  43  Ni  W.  715;  Curtis 
V.  Leavitt,  15  N.  Y.  9;  Foulker  v.  Union  Bkg.  Co.  6  W.  N.  C.  109;  Wray  v. 
Tuskegee  Ins.  Co.  34  Ala.  58, — holding  that  general  deposit  makes  depositor 
creditor  and  depositary  debtor;  United  States  Trust  Co.  v.  Wiley,  41  Barb. 
477,  holding  that  bank  is  debtor  not  bailee'  of  depositor;  Metropolitan  Nat 
Bank  v.  Loyd,  90  N.  Y.  530,  holding  that  check  deposited  as  cash  becomes 
property  of  bank  and  relation  of  debtor  and  creditor  created;  Aetna  Nat  Bank 
V.  Fourth  Nat  Bank,  46  N.  Y.  82,  7  A.  R.  314,  holding  that  illation  of 
banker  and  depositor  is  that  of  debtor  and  creditor;  Lewis  v.  Park  Bank,  2 
Daly,  85,  holding  that  deposit  of  funds  in  bank  makes  depositor  creditor  of 
bank;  Re  Smith,  15  Nat.  Bankr.  Reg.  459,  Fed.  Cas.  No.  12,990,  holding  that 
so  far  as  Federal  courts  are  concerned  relation  between  bank  and  depositor 
is  that  of  debtor  and  creditor;  Egerton  v.  Fulton  Nat.  Bank,  43  How.  Pr.  216, 
holding  that  relation  between  bank  and  depositor  is  that  of  debtor  and  creditor 
and  not  of  bailee  and  bailor;  Lawrence  v.  Bank  of  Republic,  3  Robt  142; 
Davis  V.  Smith,  29  Minn.  201,  12  N.  W.  531,— holding  that  money  of  firm, 
wlien  deposited  becomes  money  of  bank  and  latter  becomes  firm's  debtor  there- 
for; Retan  v.  Union  Trust  Co.  134  Mich.  1,  ;/5  1^  W.  1006;  Butler  v.  Sprague, 
66  N.  Y.  392;  Perley  v.  Muskegon  County,  32  Mich.  132,  20  A.  R,  637,— hold- 
ing that   money   deposited   otherwise   than   special  deposit,   renders   depositary 
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debtor  of  depositor;  Lund  v.  Seamans'  Sav.  Bank, '23  How.  Pr.  268,  holding 
that  claim  of  depositor  is  chose  in  action  not  bailment;  People  ex  rel.  Belden 
V.  Contracting  Board,  27  N.  Y.  378  (dissenting  opinion),  to  point  that  depositor 
becomes  creditor  of  bank. 

Cited  in  reference  notes  in  61  A.  D.  436,  on  law  of  deposits  in  bank;  81  A. 

D.  253,  on  relation  between  banker  and  depositor  in  case  of  general  deposit; 
87  A.  D.  532;  40  A.  S.  R.  665,— on  nature  of  general  bank  deposits. 

Cited  in  notes  in  19  A.  D.  418,  on  general  deposit  as  a  loan;  9  L.R.A.  100, 
on  relation  between  depositor  and  bank. 
« Check  or  draft  as  assignment  of  deposit. 

Cited  in  Rosenthal  v.  Mastin  Bank,  17  Blatchf.  318,  Fed.  Cas.  No.  12,063; 
McGinnes  v.  Farrelly,  27  Fed.  33,  3  How.  Pr.  N.  S.  388;  Ketchum  v.  Stevens, 
0  Duer,  463;  Moses  v.  Franklin  Bank,  34  Md.  574, — holding  that  check  be- 
fore acceptance  neither  operates  as  assignment  nor  creates  lien  on  funds  of 
drawer;    First    Nat.    Banic    v.    Clark,    134    N.    Y.    368,    17    L.R.A.    680,    32    N. 

E.  38,  holding  that  giving  of  check  does  not  in  absence  of  depositary's  assent 
operate  as  transfer  or  assignment  of  deposit;  Duncan  v.  Berlin,  60  N.  Y.  151, 
holding  that  check  upon  bank  does  not  operate  as  assignment  of  money  de- 
posited, specilied  in  it;  Finlay  v.  American  Exch.  Bank,  11  How.  Pr.  468, 
holding  that  drawing  of  sight  drafts  or  checks  does  not  operate  as  assignment 
of  any  funds  in  hands  of  drawer;  Covert  v.  Rhodes,  48  Ohio  St.  66,  27  N.  E. 
04,  holding  check  or  draft  for  part  of  deposit  not  before  acceptance  by  drawee, 
equitable  assignment  of  amount;  Shuttleworth  v.  Bruce,  7  Robt.  163,  holding 
that  draft  upon  particular  fund  operates  as  equitable  assignment  of  such  fund 
after  notice  to  di-awee;  Dickinson  v.  Coates,  70  Mo.  260,  40  A.  R.  228,  hold- 
ing that  check  drawn  for  part  of  drawer's  deposit  does  not  operate  as  assign- 
ment of  deposit  pro  tanto,  nor  confer  lien  thereon;  Nassau  v.  Ritzinger,  6  N. 
Y.  S.  R.  300,  holding  that  draft  is  not  pro  tanto  assignment  of  fund  upon  which 
drawn;  O'Connor  v.  Mechanics'  Bank,  124  N.  Y.  324,  26  N.  E.  816,  holding  or- 
dinary uncertified  check  upon  general  bank  account  neither  legal  nor  equitable 
assignment  of  any  part  of  sum  to  depositor's  credit;  Curry  v.  Powers,  70  N.  Y. 
212,  26  A.  R.  577,  holding  that  mere  delivery  of  check  does  not  operate  as 
transfer  of  money  in  bank;  Harrison  v.  Wright,  100  Ind.  512,  50  A.  R.  805, 
holding  that  drawing  and  delivery  of  check  do  not  operate  as  assignment,  pro 
tanto,  of  fund,  to  exclusion  of  subsequent  checks;  Roberts  v.  Corbin,  26  Iowa, 
315,  06  A.  D.  146;  Mullen  v.  Placer  County  Bank,  138  Cal.  160,  04  A.  S.  R:  10, 
66  Pac.  740, — holding  that  check,  before  presentation  does  not  operate  as  assign- 
ment to  payee  of  money  for  which  drawn ;  Sands  v.  Matthews,  27  Ala.  300,  hold- 
ing that  until  accepted  draft  does  not  amount  to  assignment  of  funds  in  hands  of 
drawee;  Lewis  v.  Traders'  Bank,  30  Minn.  134,  14  N.  W.  507,  holding  unaccepted 
draft  payable  generally,  not  assignment  of  fund;  Butterworth  v.  Peck,  5  Bosw. 
341;  Lowery  v.  Steward,  3  Bosw.  605, — holding  that  drawing  and  delivery  of  bill 
of  exchange  is  no  assignment  or  appropriation  of  funds  in  hands  of  drawee;  Flour 
City  Nat.  Bank  v.  Garfield,  30  Hun,  570,  holding  that  draft  in  and  by  itself 
will  not  operate  as  assignment  of  fund;  Ketchum  v.  Stevens,  10  N.  Y.  400  (dis- 
senting opinion),  to  point  that  check  before  acceptance  does  not  operate  ao 
assignment  of  general  deposit. 

Cited  in  reference  notes  in  61  A.  D.  436,  on  effect  of  unaccepted  check  or  draft 
as  assignment;   64  A.  D.  213,  on  unaccepted  draft  as  equitable  assignment  of 
deposit  to  drawer's  credit;   73  A.  D.  525,  on  operation  of  bill  of  exchange  or 
Am.  Dec.  Vol.  VIII.— 37. 
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draft  as  equitable  assignihent  before  acceptance;  88  A.  D.  178,  as  to  when 
draft  operates  as  assignment;  40  A.  S.  R.  G65,  on  execution  of  check  effecting 
assignment  of  fund. 

Cited  in  notes  in  51  A.  D.  363,  on  draft  as  assignment;  67  A.  D.  441,  442,  on 
making  equitable  assignment  by  order  on  person  holding  fund;   64  A.  R.  781, 
on  check  or  draft  as  effecting  assignment  of  deposit;  10  £.  R.  C.  426,  on  bank 
clieck  as  equitable  assignment  of  deposit. 
—  litabiltty  of  drawee  to  holder. 

Cited  in  Essex  County  Nat.  Bank  v.  Bank  of  Montreal,  7  Biss.  193,  Fed.  Gas. 
No.  4,632;  Bruggemanu  v.  Bank  of  Metropolis,  1  N.  Y.  City  Ct.  Rep.  86;  Grammel 
V,  Carmer,  66  Mich.  201,  64  A.  R.  363,  21  N.  W.  418,— holding  that  drawee  owes 
no  legal  duty  to  payee  until  acceptance;  Parker  v.  Baxter,  19  Hun,  410,  hold- 
ing bank  liable  to  holder  of  draft  when  with  knowledge  that  money  deposited 
was  for  purpose  of  meeting  same ;  Martin  v.  Home  Bank,  160  N.  Y.  190,  64  N.  £. 
717,  holding  that  check  not  accepted  or  certified  creates  no  obligation  against 
drawer;  Boettclier  v.  Colorado  Nat  Bank,  16  Colo.  16,  24  Pac.  682,  holding  bank 
not  liable  for  dishonoring  check  against  general  deposit,  where  without  notice 
that  money  was  deposited  for  payment  of  such  checks,  and  depositor's  debt 
to  bank  about  to  fall  due;  National  Bank  v.  Millard,  10  Wall  162,  19  L.  ed. 
807,  holding  that  holder  of  check  cannot  sue  bank  for  refusing  payment  in  ab- 
sence of  proof  that  bank  accepted  same  or  charged  it  against  drawer;  Creire- 
ling  V.  Bloomsbury  Nat.  Bank,  46  N.  J.  L.  266,  60  A.  R.  417,  holding  that  holder 
of  check  cannot  sue  bank  for  refusal  to  pay  it  on  presentation  though  drawer 
has  sufficient  funds;  Carr  v.  National  Security  Bank,  107  Mass.  46,  9  A.  R.  6, 
holding  that  bank's  promise  to  drawer  to  honor  his  checks,  does  not  render  him 
liable  to  drawee  unless  he  accepts  check;  Rockville  Nat.  Bank  v.  Second  Nat 
Bank,  69  Ind.  479,  36  A.  R.  236,  holding  that  payee  cannot  sue  drawee  upon 
check  until  he  accepts  it;  Case  v.  Henderson,  23  La.  Ann.  49,  8  A.  R.  690, 
holding  that  holder  of  check  has  no  action  against  bank  in  case  of  refusal  to 
pay;  Bailey  v.  South  Western  R.  Bank,  11  Fla.  266  (dissenting  opinion),  to 
point  that  drawee  owes  no  duty  or  responsibility  to  holder  until  draft  ac- 
cepted. 

Cited  in  reference  note  in  17  A.  8.  R.  907,  on  right  to  maintain  action  on 
unaccepted  check  against  drawee. 

Cited  in  notes  in  89  A.  D.  442,  on  bank's  liability  on  certified  checks;  80  A. 
S.  ]^.  871-876,  on  bank's  liability  to  holder  of  check  for  refusal  to  pay;  41 
L.  ed.  U.  S.  859,  on  liability  for  wrongful  dishonor  of  check. 

Disapproved  in      McGregor  v.   Loomis,   1   Disney    (Ohio),   247,   hoiding  bona 
fide  holder  of  check  has  right  of  action  against  drawee  who  refuses  payment 
when  he  has  sufficient  funds  of  drawer. 
—  Checks  as  bills  of  exchange. 

Cited  in  Vanbibber  v.  Louisiana  Bank,  14  La.  Ann.  486,  74  A.  D.  442;  RislTy 
V.  Phenix  Bank,  83  N.  Y.  318,  38  A.  R.  421  (affirming  11  Hun,  484 ),— holding 
that  check  is  bill  of  exchange;  Anderton  v.  Shoup,  17  Ohio  St  126,  holding  that 
bank  checks  are  in  Mibstance  bills  of  exchange  payable  on  demand. 

Cited  in  reference  note  in  61  A.  D.  436,  on  check  as  bill  of  exchange. 
lilabtltty  of  drawer  of  unaccepted  check  or  draft. 

Cited  :n  reference  note  in  61  A.  D.  436,  on  right  of  holder  of  imaccepted 
check  or  draft  to  sue  drawer. 


Digitized  by  VjOOQIC 


579  NOTES  ON  AMERICAN  DECISIONS.  [464-470 

N«8oUabim7  of  check. 

Cited  in  note  in  26  L.R.A.  568,  on  negotiability  of  check. 

57  AM.  DEC.  4e7,  MEAD  ▼.  YORK,  e  N.  T.  449. 
ExUngatshment  of  mortgage  or  vendor's  Iten. 

ated  in  Elizabethport  Cordage  Co.  v.  Whitlock,  37  Fla.  190,  20  So.  256; 
Sibley  v.  Alba,  95  Ala.  191,  10  So.  831, — holding  payment  of  mortgage  defense  to 
foreclosure;  Champney  v.  Coope,  34  Barb.  539;  Douglas  v.  Stetson,  159  Mass. 
428,  38  A.  S.-R.  442,  34  N.  E.  542,— holding  mortgage  discharged  by  payment; 
Bogert  V.  Bliss,  13  Misc.  72,  34  N.  Y.  Supp.  147,  holding  mortgage  discharged  by 
satisfaction  of  bond ;  Kellogg  v.  Ames,  41  Barb.  218,  holding  mortgage  discharged 
by  tender  after  law  day;  State  use  of  School  Fund  v.  Lake,  17  Iowa,  215,  holding 
mortgage  lien  extinguished  by  foreclosure  sale;  Sherow  v.  Livingston,  22  App. 
Div.  530,  48  N.  Y.  Supp.  269,  holding  mortgage  acquired  by  mortgagor  inferior 
to  subsequent  mortgage  by  him  to  same  mortgagee  against  contingent  liability 
not  yet  accrued. 

Cited  in  reference  notes  in  63  A.  D.  339,  on  effect  of  payment  or  release  of 
mortgage  debt  to  discharge  mortgage;  06  A.  D.  746,  on  discharge  or  extinguish- 
ing of  mortgage  by  payment  or  release  of  mortgage  debt. 

Cited  in  note  in  18  E.  R.  C.  577,  on  release  of  debt  as  discharge  of  all  securi- 
ties for  same  and  necessity  of  reconveyance  to  revest  legal  estate  in  mortgagor. 

Distinguished  in  Patterson  v.  Linder,  14  Iowa,  414,  holding  vendor's  lien 
not  discharged  by  satisfaction  of  judgment  on  notes  given  for  price  of  land 
by  sale  under  execution  so  as  to  give  priority  to  another  judgment  against 
vendee;  Thompson  v.  Van  Vechten,  6  Bosw.  373  (dissenting  opinion),  on  pay- 
ment of  secured  note  as  discharging  mortgage. 
Extent  of  mortgage  Iten. 

Cited  in  Security  Trust  Co.  v.  Loewenberg,  38  Or.  159,  62  Pac.  647;  Hoy  v. 
Hramhall,   19   N.   J.   Eq.   563,   97   A.   D.   687,— holding  mortgage   not  lien  for 
greater  sum  than  due  mortgagee. 
Revival  of  mortgage. 

Cited  in  Bogert  v.  Bliss,  148  N.  Y.  194,  51  A.  S.  R.  684,  42  N.  E.  582;  Winslow 
V.  Clark,  2  Lans.  377, — holding  paid  mortgage  not  subject  to  revival  by  parol; 
Bogert  V.  Striker,  11  Misc.  88,  32  N.  Y.  Supp.  815,  holding  paid  mortgage  sub- 
ject to  revival  on  valuable  consideration. 

Cited  in  note  in  12  A.  D.  222,  on  revivor  of  mortgages. 
Junior  mortgagee  as  subrogated  to  rights  of  prior  mortgagee. 

Cited  in  note  in  5  L.R.A.  290,  on  holder  of  junior  mortgage  subrogated  to 
rights  of  prior  mortgagee. 
Assignment  of  mortgage  as  subject  to  equities. 

Cited  in  note  in  14  A.  D.  514,  as  to  when  assignment  of  mortgage  is  subject 
to  equities. 

57  AM.  DEC.  470,  DE  PEYSTER  ▼.  MICHAEL,  6  N.  Y.  4«7. 

Followed  without  discussion  in  Overbagh  v.  Pa  trie,  6  N.  Y.  610. 
Conditions  or  reservations  In  grant  or  devise. 

Cited  in  Bell  v.  New  York,  77  App.  Div.  437,  79  N.  Y.  Supp.  347,  holding  con- 
dition repugnant  to  grant,  void;  Wieting  v.  Hellinger,  50  Hun,  324,  3  N.  Y.  Supp. 
361,  holding  gift  of  money  to  other  heirs  from  proceeds  of  sale  of  land  devised 
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in  fee  to  another,  void  as  repugnant  to  estate  granted;  Van  Rensselaer  y.  Read, 
2G  N.  Y.  55S,  holding  tenures  on  conveyances  in  fee  not  valid  since  act  1787; 
Dennison  v.  Taylor,  2  How.  Pr.  N.  8.  628,  16  Abb.  N.  C.  439,  denying  right  of 
one  conveying  in  fee  to  reserve  rights  to  purchase  money  when  property  subse- 
quently sold;  Cagger  v.  Lansing,  64  N.  Y.  417;  Millard  v.  McMullin,  68  N.  Y. 
345;  Van  Rensselaer  v.  Ball,  19  N.  Y.  100, — holding  right  of  re-entry  for  non- 
payment of  rent  subject  to  reservation  in  conveyance  of  fee;  People  v.  Van  Rens- 
selaer, 0  N.  Y.  291,  holding  royal  letters  patent  granting  lands  in  New  Yoiic 
not  void  for  conferring  memorial  privileges;  Whittemore  v.  Woodlawn,  71  App. 
Div.  267,  75  N.  Y.  Supp.  847  (dissenting  opinion),  on  validity  of  condition  sub- 
sequent. 

Cited  in  reference  notes  in  60  A.  D.  686,  on  invalidity  of  conditions  repugnant 
to  estate  granted;  32  A.  S.  R.  830,  on  void  reservations  in  deeds;  40  A.  S.  R. 
866,  on  validity  of  condition  in  devise  exempting  property  from  execution. 

«  Against  alienation. 

Cited  with  special  approval  in  Fowler  v.  Duhme,  143  Ind.  248,  42  N.  E.  623, 
holding  unlawful  suspension  created  by  will  forbidding  absolute  devisees  to  alien- 
ate land  for  25  years;  also  citing  annotation  on  this  point. 

Cited  in  Conger  v.  Lowe,  124  Ind.  368,  9  L.R.A.  165,  24  N.  E.  889;  Oxley  ▼. 
Lane,  35  N.  Y.  340;  Continental  Ins.  Co.  v.  New  York  &  H.  R.  Co.  187  N.  Y. 
225,  79  N.  E.  1020;  Overton  v.  Lea,  108  Tenn.  505,  68  S.  W.  250;  Cranston  v. 
Wheeler,  37  Hun,  63, — holding  provision  in  grant  restraining  alienation,  void; 
McCleary  v.  Ellis,  54  Iowa,  311,  37  A.  R.  205,  6  N.  W.  571,  holding  deed  to 
life  tenant  with  remainder  to  children,  containing  prohibition  against  alienation, 
void;  Mandlebaum  v.  McDonell,  29  Mich.  78,  18  A.  R.  61,  holding  restriction 
against  alienation  by  absolute  devisees,  void;  Zillmer  v.  Landguth,  94  Wis. 
607,  69  N.  W.  568,  holding  devise  restricting  alienation  until  oldest  devisee 
reaches  age  of  25,  void;  Booker  v.  Booker,  119  App.  Div.  482,  104  N.  Y.  Supp. 
1026,  holding  condition  in  deed  restraining  alienation  for  21  years,  void;  Matlock 
V.  Lock,  38  Ind.  App.  281,  73  N.  E.  171,  holding  that  devise  to  grandchild  with  gift 
over  to  others  if  former  attempts  to  convey  before  reaching  age  of  40,  does  not 
create  unlawful  suspension;  Allen  v.  Craft,  109  Ind.  476,  58  A.  R.  425,  9 
N.  E.  919,  holding  general  restriction  on  alienation  without  effect,  where  estate 
in  fee  created  by  will;  Presbyterian  Church  Erection  Fund  v.  First  Presby. 
Church,  19  Wash.  455,  53  Pac.  671,  holding  covenant  in  mortgage  that  debt  due 
upon  alienation  of  property  or  use  for  other  than  church  purposes,  valid;  Bennet 
V.  Washington  Cemetery,  24  Abb.  N.  C.  459,  UN.  Y.  Supp.  203,  holding  deed  of 
cemetery  land  providing  for  payment  to  grantor  for  lots  sold,  with  reverter  for 
breach  of  agreement,  not  void  as  restraining  alienation;  Pepin  County  v.  Prindle, 
61  Wis.  301,  21  N.  W.  254,  holding  condition  in  deed  that  ground  be  used  for 
court  house  for  10  years,  valid;  also  citing  annotation  in  this  connection; 
Bouldin  v.  Miller,  87  Tex.  359,  28  S.  W.  940,  on  effect  of  condition  in  deed 
restraining  alienation  until  youngest  grantee  reaches  majority;  also  citing 
annotation  in  this  connection. 

Cited  in  reference  notes  in  67  A.  D.  119,  on  validity  of  condition  in  devise  that 
property  shall  not  be  subject  to  alienation  pr  to  debts  of  devisee;  75  A.  D.  304, 
on  condition  in  grant  in  fee  for  payment  of  rent,  of  right  of  entry  for  non- 
payment, as  restraint  on  alienation;  78  A.  D.  389,  on  effect  of  provision  against 
"offering**  or  "attempting"  to  alienate  estate;  78  A.  D.  389,  on  strict  construo 
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lion  of  conditions  against  alienation;  78  A.  D.  389,  on  restraints  on  alienation; 
93  A.  D.  455,  on  validity  of  restraints  on  alienation. 

Cited  in  notes  in  9  A.  D.  200-202,  on  restraint  upon  alienation;  95  A.  S.  R. 
217,  on  validity  of  restrictions  in  restraint  of  alienation;  3  L.R.A.(N.S.)    676, 
on  validity  of  restraints  on  alienation  of  a  fee  simple  during  a  limited  time. 
Right  of  re-entry  for  breach  of  condition. 

Cited  in  Sexton  v.  Chicago  Storage  Co.  129  111.  318,  16  A.  S.  R.  274,  21  N. 
E.  920,  holding  right  of  re-entry  in  lease  for  breach  of  condition  subsequent,  chose 
in  action  not  reversion;  Cruger  v.  ;McClaughry,  51  Barb.  642,  sustaining  right 
of  one  of  grantor's  heirs  to  bring  ejectment  for  nonpayment  of  rent  under  con- 
veyance reserving  rent  with  right  of  re-entry  for  breach;  Van  Rensselaer  v.  Bar- 
ringer,  39  N.  Y.  19,  6  Trans.  App.  150;  Van  Rensselaer  v.  Slingerlahd,  26  N. 
Y.  580, — sustaining  right  of  assignee  of  rent  to  re-enter  for  nonpayment;  Main 
V.  Green,  32  Barb.  448,  sustaining  right  of  assignee  of  grantor's  devisee  to  main- 
tain ejectment  for  nonpayment  of  rent  under  conveyance  reserving  rent;  Central 
Bank  v.  Heydorn,  48  N.  Y.  260  (dissenting  opinion),  on  right  of  grantee  to 
re-enter  for  condition  broken. 
Right  of  re-entry  as  an  estate. 

Cited  in  Wright  v.  Hardy,  76  Miss.  524,  24  So.  097,  holding  right  of  re-entry, 
not  estate  in  land;  Upington  v.  Corrigan,  79  Hun,  488,  29  N.  Y.  Supp.  1002, 
holding  right  of  re-entry  not  devisable;  United  States  v.  Loughrey,  172  U.  S. 
206,  43  L.  ed.  420,  19  Sup.  Ct.  Rep.  153;  Berenbroick  v.  St.  Luke's  Hospital,  23 
App.  Div.  339,  48  N.  Y.  Supp.  363;  Nicoll  v.  New  York  &  E.  R.  Co.  12  N.  Y. 
121;  Guild  v.  Richards,  16  Gray,  309,  holding  right  of  re-entry  not  subject  of 
grant;  Bouvier  v.  Baltimoi-e  &  N.  Y.  R.  Co.  67  N.  J.  L.  281,  60  L.R.A.  750, 
51  Atl.  781,  holding  right  of  re-entry  for  breach  of  condition,  not  basis  of 
partition  action. 

Cited  in  note  in  60  L.R.A.  751,  on  nature  of  right  of  entry  for  condition  broken 

Ijease  in  fee. 

Cited  in  Van  Rensselaer  v.  Dennison,  35  N.  Y.  303,  holding  that  conveyance 
In  fee  made  since  1787  operates  as  assignment,  not  as  lease;  Lyon  v.  Addc, 
63  Barb.  89,  holding  lease  in  fee,  deed  of  assignment  having  no  estate  in 
reversion ;  Tyler  v.  Heidorn,  46  Barb.  439,  holding  relation  of  landlord  and  tenant 
created  by  conveyance  of  fee  of  manor  lands  reserving  rent. 

Statute  qnia  eniptores. 

Cited  in  Van  Rensselaer  v.  Smith,  27  Barb.  104,  holding  statute  of  quia  emp- 
tores  applicable  to  New  York. 

Cited  in  reference  note  in  75  A.  D.  304,  as  to  how  far  statute  of  quia  emptores 
is  in  force  in  New  York. 

Distinguished  in  Van  Rensselaer  v.  Hays,  39  N.  Y.  68,  75  A.  D.  278,  holding 
doctrine  of  statute  of  quia  er>ptores  part  of  law  of  state. 
Basis  of  adverse  title. 

Cited  in  Bedell  v.   Shaw,  59  N.  Y.  40,  holding  possession  under  assessment 
lease  not  basis. 
Power  of  alienation  as  incident  of  life  estate. 

Cited  in  note  in  11  L.R.A.  87,  on  power  of  alienation  as  incident  of  life  estate. 

Assignment  of  lease. 

Cited  in  reference  note  in  68  A.  D.  529,  on  assignment  of  leases. 


Digitized  by  VjOOQIC 


57  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  MJ 

~  Effect  on  assl^nee^s  liability  of  another  assignment. 

Cited  in  reference  note  in  76  A.  D.  488,  on  exoneratiou  from  farther  liability 
of  lessee's  assignee  by  another  assignment. 
Assignment  of  rent. 

Cited  in  reference  note  in  75  A.  D.  304,  on  assignment  of  rent. 
Authority  of  state  OTer  waters. 

Cited  in  People  ex  rel.  Loomis  v.  Canal  Appraisers,  S3  N.  Y.  461,  holding  title 
to  bed  of  navigable  river  in  state;  Smith  v.  Rochester,  92  N.  Y.  463,  44  A.  R. 
393,  denying  power  of  state  to  authorize  diversion  of  waters  of  non-navigable 
lake  for  domestic  use. 
Construction  of  statute. 

Cited  in  Finlayson  v.  Peterson,  5  N.  D.  587,  33  L.R.A.  532,  67  N.  W.  953, 
holding  under  statute  requiring  publication  of  notice  of  sale  on  foreclosure 
for  six  successive  weeks,  first  publication  to  appear  42  days  before  sale. 

57  AM.  DEC.  499,  NICHOLSON  ▼.  liEAVITT,  6  N.  T.  510. 
Validity  of  assignment  for  creilitors. 

Cited  in  Means  v.  Dowd,  128  U.  S.  273,  32  L.  ed.  429,  9  Sup.  Ct  Rep.  65, 
holding  assignment  permitting  assignee   to  continue  assignor's  business,   void; 
Dunham  v.  Waterman,  17  N.  Y.  9,  72  A.  D.  406,  6  Abb.  Pr.  357,  holding  direction 
to  assignee  to  complete  unfinished  machinery  at  expense  of  assigned  fund,  void 
although  no  fraud  without  fraudulent  intent;  Gardner  v.  Commercial  Nat.  Bank, 
13  R.  I.  155,  holding  assignment  authorizing  trustee  to  manage  property,  carry 
on  business,  invest  and  reinvest,  void;  American  Exch.  Bank  v.  Inloes,  7  Md. 
380,  holding  assignment  directing  sale  ''gradually,"  void;    Brigham   v.   Tilling- 
hast,  13  N.  Y.  215,  holding  assignment  authorizing  trustee  to  convert  property 
into  ''money  or  available  means,"  void;  Jessup  v.  Hulse,  29  Barb.  539,  holding 
provision  in  assignment  directing  assignee  to  sell  at  times  and  manner  most 
conducive  to  interests  of  creditors,  void  as  conferring  power  to  delay  sales;  Bene- 
dict  v.   Huntington,   32   N.   Y.   219,   sustaining  assignment  authorizing   trustee 
to  sell  at  private  or  public  sale  at  such  time  and  for  such  prioe  "as  to  him 
may  seem  meet";  Townsend  v.  Stearns,  32  N.  Y.  209,  holding  assignment  not 
invalidated  by  dif^tion  for  conversion  of  property  at  such  times  and  manner 
as  may  seem  to  assignee  to  be  for  benefit  of  creditors;  Bellows  v.  Partridge,  12 
N.  Y.  Leg.  Obs.  219,  holding  assignment  directing  sale  as  soon  as  practicable  with 
regard  to  rights  of  parties,  valid;   Grant  v.  Chapman,  38  N.  Y.  293,  7  N.  Y. 
Trans.  App.  310,  holding  assig^nment  not  permitting  assignee  to  sell  on  credit, 
valid;  McConnell  v.  Sherwood,  84  N.  Y.  522,  38  A.  R.  537,  61  How.  Pr.  67,  holding 
assignment  authorizing  assignee  to  collect  choses  in  action  and  "the  taking  the 
part  of  the  whole  when     .     .     .     (assignee)   shall  deem  it  expedient,"  valid  ts 
permitting  payment  by  instalments;  Hauselt  v.  Vilmar,  76  N.  Y.  630,  sustaining 
assignment  not  made  to  delay  creditors;    Bagley  v.   Bowe,   105  N.   Y.   171,  59 
A.  R.  488,  11  N.  £.  386,  holding  assignment  not  invalidated  for  provision  authoriz- 
ing compromise  of  debts ;  Casey  v.  Janes,  37  N.  Y.  608,  5  N.  Y.  Trans.  App.  327, 
holding  assignment  not  vitiated  by  provision  exonerating  assignee  from  liability 
for  uncollectable  debts.  ^ 

Cited  in  reference  notes  in  72  A.  D.  415,  on  assignments  giving  assignee  power 
beyond  that  given  by  statute,  and  assignments  to  hinder  and  delay  creditors; 
75  A.  S.  R.  810,  on  validity  of  assignment  for  benefit  of  creditors. 
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Cited  in  note  in  58  A.  S.  R.  77,  as  to  invalidity,  on  their  face,  of  assignments 
for  creditors. 

—  Assignment  giving  preference  to  certain  creditors. 

Cited  in  McCartney  v.  Welch,  44  Barb.  271  (dissenting  opinion),  on  preference 
as  fraudulent;  Kavanagh  v.  Beckwith,  44  Barb.  192,  holding  assignment  prima 
facie  void  for  giving  preference;  Roberts  v.  Victor,  130  N.  Y.  686,. 20  N.  E.  1025, 
holding  assignment  vitiated  by  preference  to  creditor  for  debt  not  existing; 
Spaulding  v.  Strang,  38  N.  Y.  9,  4  N.  Y.  Trans.  App.  80,  holding  assignment 
giving  preference  to  some  creditors  on  condition  of  discharge  of  certain  claims, 
not  void  as  to  creditors  not  parties  to  agreement. 

—  Permitting  sales  on  credit. 

Cited  in  Bowen  v.  Parkhurst,  24  111.  257 ;  Greenleaf  v.  Edcs,  2  Minn.  264,  Gil. 
226;  Bennett  v.  Ellison,  23  Minn.  242;  Carpenter  v.  Underwood,  39  N.  Y.  520; 
Wilson  V.  Robertson,  21  N.  Y.  587,  19  How.  Pr.  350;  Gates  v.  Andrews,  37  N. 
Y.  057,  97  A.  D.  764,  5  N.  Y.  Trans.  App.  376;  D'lvernois  v.  I^avitt,  23  Barb.  03; 
Porter  v.  Clark,  12  How.  Pr.  107;  Lippincott  v.  Rich  &  W.  Drug  Co.  19  Utah, 
140,  56  Pac.  806;  Page  v.  Olcott,  28  Vt.  465;  Kyle  v.  Harveys,  25  W.  Va.  716, 
52  A.  R.  235;  Kellogg  v.  Slauson,  11  N.  Y.  302, — holding  assignment  for  creditors 
authorizing  sales  pn  credit,  void;  Rosenstein  v.  Coleman,  18  Mont.  459,  45  Pac. 
1081 ;  Houghton  v.  Westervelt,  Selden*s  Notes,  34, — ^holding  assignment  authoriz- 
ing sale  for  cash  or  credit,  void;  South  worth  v.  Sheldon,  7  How.  Pr.  414;  Nichols 
V.  McEwen,  21  Barb.  05, — holding  provision  in  assignment  by  insolvent  authoriz- 
ing assignee  to  sell  upon  best  terms  and  conditions  not  void  as  permitting  sale 
on  credit;  Sumner  v.  Hicks,  2  Black,  532,  17  L.  ed.  355;  Schufeldt  v.  Abernethy, 
32  N.  Y.  Leg.  Obs.  173, — holding  assignment  giving  assignee  power  to  sell  upon 
such  terms  as  in  judgment  appear  for  interest  of  parties,  void  as  autberizing 
credit;  Kansas  City  Packing  Co.  v.  Hoover,  1  App.  D.  C.  268,  holding  assignment 
giving  assignee  power  to  continue  business  and  sell  on  credit,  void;  MeCleery  v. 
Allen,  7  Neb.  23,  20  A.  R.  377,  holding  assignment  authorizing  assignee  to  dispose 
of  property  as  assignor  would,  void  as  permitting  s»le  on  credit;  Burdick  v.  Post, 
6  N.  Y.  522,  holding  assignment  with  direction  to  sell  for  cash  or  credit  at  private > 
or  public  sales  to  such  persons,  for  such  prices  on  such  terms  as  in  assigneQi'Si 
judgment  may  be  best,  void;  Lord  v.  Devendorf,  54  Wis.  491,  '41  A.  R.  68,  11 
N.  W.  903,  holding  sale  on  credit  not  authorized  by  assignment  directing,^ s^,-, 
with  all  convenience  and  diligence;   C.  J.  L.  Meyer  &  Sons  Co.  v.  Black,.^>4, '^.{ 
M.  352,  36  Pac.  020,  holding  assignment  authorizing  sales  on  credit,  not.prif^i^^ 
facie  fraudulent;  Loeschigk  v.  Bridge,  42  N.  Y.  421  (dissenting  opinion) ;  Rapalefs^ 
v.  Stewart,  27  N.  Y.  310  (dissenting  opinion), — on  validity  of  assignment  autbpxr  > 
izing   sale   on   credit.  ,_  i- 

Cited   in   reference  notes  in  60  A.   D.   389,  on   invalidity  of  assignment   for/ 
creditors  giving  power  to  sell  on  credit;  64  A.  D.  648,  on  validity  of  assignment 
giving  assignee  discretionary  power  to  sell  on  credit;  10  A.  S.  R.  739,  on  effect 
of  clause  in  deed  of  assignment  for  benefit  of  creditors  permitting  sales  upon^ 
credit. 

Cited  in  notes  in  57  A.  D.  606,  on  invalidity  of  assignment  for  creditors, 
containing  clause  giving  trustee  authority  to  sell  on  credit;  60  A.  D.  406,  on 
invalidity  of  assignment  for  creditors  when  assignee  has  power  to  sell  on  credit. 

—  Effect  of  agreement  to  give  debtor  employment. 

Cited  in  note  in  37  L.R.A.(N.S.)  312,  on  effect  of  contemporaneous  agreement. 
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to  giTe  debtor  employment,  or  retain  him  in  position,  to  render  attempted  prefer- 
ence invalid  as  to  other  creditors. 
Sales  or  transfers  In  fraud  of  creditors. 

Cited  in  Young  v.  Heermans,  66  N.  Y.  374,  holding  debtor's  transfer  of  prop- 
erty in  trust  for  his  benefit  till  death  then  for  payment  of  debts,  Toid;  Curtis 
V.  Leavitt,  15  N.  Y.  9  (modifying  15  Barb.  309),  holding  trust  deeds  not  Yoid 
as  to  creditors  because  made  for  benefit  of  debtor;  Baltimore  v.  Reitz,  76  Md. 
581,  35  A.  S.  R.  443,  19  L.R.A.  489,  25  Atl.  667 ;  Schuman  t.  Peddicord,  50  Md. 
560, — holding  deed  made  with  intention  of  delaying  creditors,  void;  Loeschigk  t. 
Addison,  19  Abb.  Pr.  169,  3  Robt.  331,  holding  sale  on  credit  by  assignee  of 
insolvent,  fraudulent;  Ruhl  v.  Phillips,  2  Daly,  45,  holding  sale  of  effects  of 
insolvent  partnership  on  credit  of  from  one  to  two  years,  void  as  delaying 
creditors;  Warner  v.  Lake,  37  N.  Y.  S.  R.  799,  14  N.  Y.  Supp.  10,  holding  bill  of 
sale  to  father  for  payment  of  son's  debts,  void  as  delaying  creditors;  McCullough 
v.  Colby,  5  Bosw.  477,  on  fraudulent  transfer  of  real  estate  connected  with  trans- 
fers of  personalty;  Moore  v.  New  Orleans,  32  La.  Ann.  726  (dissenting  opinion), 
on  validity  of  sales  made  with  intent  to  delay  creditors;  Deseret  Nat.  Bank  v. 
Kidman,  25  Utah,  379,  95  A.  S.  R.  856,  71  Pac  873  (dissenting  opinion),  on 
proof  of  intent  to  delay  and  defraud  creditors;  People  ex  rel.  Caldwell  v.  Kelly, 
35  Barb.  444  (dissenting  opinion),  on  intent  to  defraud  creditors  by  inducing 
delay  in  payment;  Douglass  Merchandise  Co.  v.  Laird,  37  W.  Va.  687,  17  8. 
E.  188,  holding  notice  to  assignee  of  assignor's  intent  to  defraud  creditors,  neces- 
sary to  invalidity  of  assignment;  also  citing  annotation  in  this  connection. 

Cited  in  reference  notes  in  65  A.  D.  473,  on  provisions  in  deed  delaying 
creditors;  72  A.  D.  392,  on  effect  of  intent  to  hinder  and  delay  creditors  upon 
assignment  for  their  benefit;  75  A.  D.  818,  on  invalidity  of  assignment  made 
to  delay  creditors;  6  A.  S.  R.  26,  on  mere  intent  to  hinder  and  delay  creditors  being 
insufficient  to  avoid  assignment;  35  A.  S.  R.  461,  on  assignment  to  hinder  and 
delay  creditors. 

Cited  in  note  in  58  A.  S.  R.  84-85,  on  effect  of  intent  to  hinder,  delay,  or 
d^fVaiid  creditors  on  validity  of  assignment  for  creditors. 
Ol^linW  entitled  to  preference. 

Citled  in  Re  Dfe  Frece,  6  Misc.  274,  26  N.  Y.  Supp.  866,  holding  claim  for 
person&l  taxes  against  assignor  for  benefit  of  creditors  not  entitled  to  preference; 
Re  Lewis,  9  Daly,  220,  holding  state  not  entitled  to  preference  in  payment  of  taxes 
from  insolvent  estate  in  absence  of  express  direction  in  assignment;  Re  Lewis, 
81  'N.  Y.  421,  59  How.  Pr.  251,  denying  power  of  court  to  compel  assignee  for 
creditors  to  give  taxes  preference  in  opposition  to  terms  of  assignment,  though 
assignor  had  agreed  with  mortgagee  to  pay  taxes;  Re  Bryee,  16  Daly,  443,  12 
N.  Y.  Supp.  284,  holding  creditor  of  first  class  given  preference  in  assignment 
entitled  to  payment  over  those  in  subsequent  class;  Re  Fay,  6  Misc.  462,  27  N.  Y. 
Supp.  910,  holding  preferred  creditors  entitled  to  interest  on  claims  directed  by 
assignor  to  be  paid  in  full. 

57  AM.  DEC.  506,  BROWN  ▼.  BLTDENBURGH,  7  N.  Y.  141. 
AFslgnment  of  mortgages. 

Cited  in  reference  notes  in  82  A.  D.  50,  on  assignment  of  mortgage  and  rights 
of  assignee;  68  A.  S.  R.  691,  on  assignment  of  mortgages. 
Power  of  mortgagee  after  assignment. 

Cited  in  Shaw  v.  Wellman,  59  Hun,  447,  13  N.  Y.  Supp.  527,  holding  owner 
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of  bond  and  mortgage  pledging  same  for  debt  without  power  to  declare  same 
due  for  nonpayment  of  taxes;  Hollinsliead  v.  John  Stuart  d^  Co.  (Hollinshead 
V.  Globe  Invest.  Co.)  8  N.  D.  35,  73  A.  S.  R.  742,  42  L.R.A.  659,  77  N.  W.  89; 
Miller  v.  Lindsey,  39  Hun,  207, — holding  mortgagee's  satisfaction  after  assignment 
upon  receiving  deed  of  property  does  not  affect  rights  of  assignee;  Windle  v.  Bone- 
brake,  23  Fed.  1G5,  holding  assignee  of  bond  and  mortgage  not  affected  by  fraudu- 
lent discharge  by  mortgagee;  Curtis  v.  Moore,  152  N.  Y.  159,  57  A.  S.  R.  506,  46 
N.  E.  168 ;  Purdy  v.  Huntington,  42  N.  Y.  334,  1  A.  R.  532,— holding  mortgage 
lien  in  hands  of  assignee  not  defeated  by  mortgagee's  deed  to  third  party  after 
assignment;  Strever  v.  Earl,  60  Hun,  528,  15  N.  Y.  Supp.  350,  holding  lien  of 
assignee  of  interest  in  mortgage  not  defeated  by  mortgagor's  conveyance  in  fee  to 
mortgagee;  Baxter  v.  Gilbert,  12  Abb.  Pr.  97,  holding  mortgage  assigned  by  mort- 
gagee as  security  for  debt  not  affected  by  bill  of  sale  given  by  latter  to  mortgagor. 

Distinguished  in  Bacon  v.  Van  Schoonhoven,  87   N.  Y.  446,  holding  lien  of 
junior  mortgage  not  affected  by  discharge  by  mortgagee  after  assignment. 
Merger  of  mortgage  by  asstgnment. 

Cited  in  note  in  99  A.  S.  R.  107,  on  merger  of  mortgage  by  assignment. 
Deed  by  debtor  to  trust  creditor. 

Cited  in  McClaskey  v.  O'Brien,  16  W.  Va.  791,  holding  deed  of  trust  not 
presumed  to  be  extinguished  by  conveyance  by  debtor  to  deed  of  trust  creditor. 
Prodnctton  of  mortgage  and  bond  upon  purchase  or  payment. 

Cited  in  Syracuse  Sav.  Bank  v.  Merrick,  182  N.  Y.  387,  75  N.  E.  232  (reversing 
96  App.  Div.  581,  89  N.  Y.  Supp.  238) ;  Kellogg  v.  Smith,  26  N.  Y.  18,— holding 
purchaser  of  bond  and  mortgage  failing  to  require  production  of  bond  chargeable 
with  notice  of  defect  of  assignor's  title;  Davies  v.  Jones,  29  Misc.  253,  61  N. 
Y.  Supp.  291,  holding  assignee  of  mortgage  not  receiving  same  because  lost, 
purchaser  in  good  faith;  Kemohan  v.  Durham,  48  Ohio  St.  1,  12  L.R.A.  41,  26 
N.  £.  982,  holding  payment  of  notes  to  mortgagee  claiming  to  be  owner,  but 
without  production  of  paper,  not  made  in  good  faith;  Farrell  v.  Corbett,  4 
Hun,  128,  holding  payments  after  assignment,  to  mortgagee  whom  assignee  per- 
mits to  hold  papers  presumed  to  be  valid;  Vann  v.  Marbury,  100  Ala.  438,  46 
A.  S.  R.  70,  23  L.R.A.  325,  14  So.  273,  holding  mortgagor  paying  notes  to  one 
shown  by  record  to  be  owner  of  mortgage,  not  affected  by  claims  of  assignee. 

Distinguished  in  Van  Keuren  v.  Corkins,  66  N.  Y.  77  (affirming  6  T.  &  C.  355), 
holding  payment  by  mortgagor  before  same  due,  after  assignment  but  without 
knowledge  thereof,  valid;  Foster  v.  Beals,  21  N.  Y.  247  (dissenting  opinion),  on 
failure  of  mortgagee  to  produce  mortgage  when  payment  is  made  as  notice  to 
mortgagor  of  assignment. 
Evidence  of  authority  to  receive  payment. 

Distinguished  in  Doubleday  v.  Kress,  50  N.  Y.  410,  10  A.  R.  502,  holding  agent's 
possession  of  note  unindorsed  by  payee  insufficient  evidence  of  authority  to  receive 
payment. 
Assignment  of  debt  as  equitable  assignment  of  mortgage  security. 

Cited  in  reference  notes  in  94  A.  D.  424,  on  effect  on  mortgage  of  assignment 
of  mortgage  debt;  38  A.  S.  R.  683,  on  assignment  of  debt  as  equitable  assignment 
of  mortgage  securing  it. 

Mortgage  as  mere  security. 

Cited  in  reference  note  in  85  A.  D.  714,  on  mortgage  as  merely  collateral 
security  for  payment  of  debt. 
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Bffoct  of  simultaneity  of  release  of  one  mortga^  and  ffiTini:  of  anoUwy 
to  same  mortgagee. 

Cited  in  reference  note  in  70  A.  D.  742,  on  effect  of  release  of  one  mortgage  and 
at  same  time  giving  another  on  same  property  to  same  mortgagee. 

Assignability  of  vendor's  Hen. 

Cited  in  reference  note  in  60  A.   D.  560,  on  right  to  assign  vendor's  lien. 

Pleading  as  evidence. 

Cited  in  Dutton  v.  Philadelphia,  9  Phila.  597,  29  Phila.  Leg.  Int.  364,  4  Legal 
Gas.  361   (dissenting  opinion),  on  unverified  answer  as  evidence. 

57  AM.  DEC.  509,  RUSSELL  v.  PISTOR,  7  N.  Y.  171. 

Assumption  of  debts. 

Cited  in  Dingeldein  v.  Third  Ave.  R.  Co.  37  N.  Y.  575,  5  N.  Y.  Trans.  App. 
155,  holding  transferee  of  railroad  property  and  franchises  subject  to  payment 
of  transferer's  debts  liable  for  claim  for  sewers  existing  against  latter. 

«  Mortgage. 

Cited  in  Stebbins  v.  Hall,  29  Barb.  524,  holding  existing  debt  not  assumed  by 
grantee  of  mortgaged  premises  in  absence  of  express  words  of  liability;  Granger 
V.  Roll,  6  S.  D.  611,  62  N.  W.  970;  Remsen  v.  Beekman,  25  N.  Y.  552;  Walk- 
er V.  Goldsmith,  7  Or.  161, — holding  purchaser  of  mortgaged  premises  not 
personally  liable  in  absence  of  words  of  assumption;  Hartley  v.  Latham,  20 
How.  Pr.  158,  1  Robt.  246,  holding  one  assuming  mortgage  personally  liable 
for  debt;  Brosseau  v.  Lowy,  209  111.  405,  70  N.  £.  901,  holding  express  words 
of  assumption  unnecessary  where  grantee  is  to  pay  mortgage  as  part  of  pur- 
chase price;  Bowne  v.  Lynde,  91  N.  Y.  92;  Rubens  v.  Prindle,  44  Barb.  336; 
Park  V.  Miller,  37  N.  J.  L.  338, — holding  mortgage  assumed  where  amount 
part  of  purchase  price;  Drury  v.  Holden,  121  111.  130,  13  N.  K.  547,  holding  one 
bound  to  pay  mortgage  by  purchasing  premises  with  assumption  of  mortgage 
debt;  Alford  v.  Cobb,  35  Hun,  651,  holding  grantee  assuming  mortgage  debt 
liable  to  action  by  mortgagee  based  on  promise;  Northrop  v.  Hill,  57  N.  Y. 
351,  15  A.  R.  501;  Slauson  v.  Watkins,  86  N.  Y.  597;  Huntley  v.  Re  Voir,  66 
Hun,  291,  20  N.  Y.  Supp.  920;  Bentley  v.  Vanderheyden,  35  N.  Y.  677,— hold- 
ing conveyance  of  mortgaged  premises  in  fee  to  one  assuming  debt  as  part  of 
consideration,  personal  discharge  of  mortgagor;  Piatt  v.  Brick,  35  Hun,  121; 
Landau  v.  Cottrill,  159  Mo.  308,  60  S.  W.  64, — holding  grantee  assuming  mort- 
gage not  entitled  to  purchase  outstanding  title  to  defeat  incumbrance;  Figart 
v.  Halderman,  75  Ind.  504,  holding  grantee  assuming  mortgage  not  subsequent 
bona  fide  purchaser  but  subject  to  equities  against  his  vendor;  Hartley  v. 
Harrison,  24  N.  Y.  170,  holding  grantee  of  premises  subject  to  usurious  mort- 
gage not  relieved  of  liability  to  mortgagee;  Garnsey  v.  Rogers,  47  N.  Y.  233, 
7  A.  R.  440,  holding  that  stipulation  in  mortgage  requiring  mortgagee  to  pay 
prior  mortgage  does  not  impose  personal  liability. 

Cited  in  notes  in  62  A.  D.  141,  142,  on  liability  of  vendee  of  mortgaged  premises 
who  assumes  the  mortgage;  78  A.  D.  75,  on  enforcement  by  mortgagee  of  grantee's 
obligation;  78  A.  D.  88,  on  effect  of  grantee  of  portion  of  mortgaged 
premises  assuming  entire  debt;  5  L.R.A.  276,  on  liability  of  purchaser  of  mort- 
gaged land  for  mortgage  debt;  7  L.R.A.  34,  on  personal  liability  of  vendee  of 
land  who  assimies  encumbrance ;  25  L.R. A.  275,  on  right  of  mortgagee,  creditor^  or 
lienor  to  sue  one  purchasing  subject  to  mortgage,  debt>  or  lien. 
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CoTcnant  running  with  land« 

Cited  in  Hart  v.  Wandle,  50  N.  Y.  381;  Wilcox  ▼.  Campbell,  35  Hun,  254,— 
holding  that  covenant  of  grantee  to  pay  mortgage  runs  with  title. 
Kiglits  and  liabilities  of  Successive  purchasers  of  mortgaged  premises. 

Cited  in  reference  note  in  65  A.  D.  780,  on  rights  and  liabilities  of  purchasers 
of  mortgaged  premises  when  mortgagor  has  conveyed  to  different  ones  at  dif- 
ferent times. 
Right  of  subrogation. 

Cited  in  Binghamton  Sav.  Bank  v.  Binghamton  Trust  Co.  85  Hun,  75,  32  N. 
Y.  Supp.  657,  sustaining  right  of  mortgagee  to  be  subrogated  to  rights  of  mort- 
gagor under  deed  by  which  grantee  of  other  lands  covenanted  to  pay  mortgage 
as  part  of  consideration;  Kilpatrick  v.  Haley,  13  C.  C.  A.  480,  27  U.  S.  App. 
752,  66  Fed.  133,  holding  mortgagor  paying  debt  entitled  to  be  subrogated  to 
rights  of  mortgagee  against  vendee  of  property;  Durham  v.  Craig,  79  Ind. 
117,  sustaining  right  of  creditor  to  resort  in  equity  to  land  where  principal 
debtor  gave  surety  mortgage  with  condition  that  mortgagor  shall  pay  debt; 
Hardin  v.  Walpole,  38  Ind.  146,  holding  grantee  from  one  assuming  mortgage 
on  conveyance  to  him  of  part  of  premises  bound  to  repay  to  grantee  of  remainder 
of  premises  amount  paid  by  him  to  save  property. 

Cited  in  note  iu  5  L.R.A.  289,  on  subrogation  of  mortgagor  on  payment  of 
debt. 
Estoppel  to  deny  validity  of  mortgage. 

Cited  in  Warwick  v.  Dawes,  26  N.  J.  Eq.  548,  holding  purchaser  on  foreclosure 
sale  of  second  mortgage  not  permitted  to  defeat  first  mortgage  on  ground  of 
usury  where  it  was  recognized  as  valid  by  second  mortgagee. 
Rights  of  assignee  of  mortgage. 

Cited  in  Lilly  v.  Palmer,  51  III.  331,  holding  mortgage  discharged  by  pur- 
chaser of  mortgaged  premises  subject  to  lien  of  one  taking  assignment  of 
mortgage. 

Conveyance  subject  to  mortgage. 

Cited  in  notes  in  8  L.R.A.  315,  on  right  of  mortgagor  to  convey  premises 
subject  to  mortgage  debt;  6  L.R.A.  278;  8  L.R.A.  317,^-on  relation  of  vendor 
and  vendee  as  principal  and  surety  where  land  conveyed  subject  to  mortgage. 

57  AM.  DEC.  512,  EVANS  v.  ROOT,  7  N.  Y.   186. 
Duty  of  factor  as  to  instructions. 

Cited  in  note  in  58  A.  D.  159,  on  factor's  duty  being  to  obey  instructions 

57  AM.  DEC.  515,  FAURE  v.  MARTIN,   7  N.  Y.   210. 
Sale  or  lease  of  land  in  bulk  or  by  acre. 

Cited  in  King  v.  Brown,  54  Ind.  368,  holding  purchaser  of  land  in  gross  not 
entitled  to  deductions  from  purchase  money  note  for  deficiency  in  quantity ; 
Dennerlein  v.  Dennerlein,  46  Hun,  561,  holding  sale  of  given  number  of  acres  for 
fixed  price  sale  in  bulk,  purchaser  not  being  entitled  to  reduction  of  price  for 
deficiency;  Docter  v.  Furch,  76  Wis.  153,  44  N.  W.  648,  denying  right  to 
abatement  of  purchase  price  for  deficiency  where  acreage  given  only  by  way  of 
description;  Van  De  Sande  v.  Hall,  13  How.  Pr.  458,  holding  lessee  of  piemises 
not  entitled  to  equitable  relief  for  deficiency  in  quantity;  Boxley  v.  Stevens, 
31  Mo.  201,  holding  vendor  of  entire  farm  not  entitled  to  recover  for  quantity 
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above  acreage  stated;  Noble  v.  Googins,  09  Mass.  231,  holding  purchaser  of 
particular  lot  not  entitled  to  reduction  of  price  for  deficiency  in  quantity,  no 
fraud  being  shown;  Wilson  v.  Randall,  67  N.  Y.  338,  holding  contract  describ- 
ing land  by  metes  and  bounds  and  as  containing  certain  part  of  acre  at  specified 
price  per  acre,  sale  by  acre  not  by  piece;  Newman  v.  Kay,  57  W.  Va.  98,  C8 
L.R.A.  908,  49  S.  £.  926,  4  A.  &  E.  Ann.  Cas.  39,  holding  parol  evidence  compe- 
tent to  determine  whether  sale  of  certain  number  of  acres  at  price  exact  multiple 
of  number  stated,  sale  in  gross  or  by  acre;  Solinger  v.  Jewett,  26  Ind.  479,  87 
A.  D.  372,  holding  vendee  entitled  to  relief  against  gross  mistake  in  quantity 
of  land  sold;  Thomas  v.  Beebe,  25  N.  Y.  244,  holding  sale  of  land  in  gross  no  bar 
to  action  for  false  representations  as  to  quantity. 

Cited  in  reference  note  in  68  A.  D.  214,  on  sale  of  land  in  bulk  as  afTected  by 
deficiency  in  quantity. 
Use  of  term  ''more  or  less.** 

Cited  in  Belknap  v.  Sealey,  14  N.  Y.  143,  67  A.  D.  120  (affirming  2  Duer. 
670),  holding  use  of  words  "more  or  less"  does  not  prevent  equity  rescinding  con- 
tract of  sale  for  mutual  mistake  in  quantity;  Brawley  v.  United  States,  11  Ct. 
CI.  622,  holding  government  bound  for  full  quantity  of  wood  specified  in  con- 
tract notwithstanding  use  of  words  "more  or  less;"  Hardy  v.  United  States,  9 
Ct.  CI.  244,  denying  right  of  government  to  withhold  portion  of  freight  speci- 
fied in  contract  because  words  "more  or  less"  used. 

Cited  in  reference  notes  in  66  A.  D.  405,  on  liability  of  seller  as  to  quantity 
where   words   "more  or   less"   are  used;    67   A.   D.   131,  on  meaning  of  "more 
or  less"  in  contract  for  sale  of  land;   68  A.  D.  214,  on  construction  of  words 
"more  or  less"  in  deed. 
Eqnttable  relief  against  accident,  fraud  or  mistake. 

Cited  in  reference  note  in  60  A.  D.  .219,  on  rights  of  vendee  in  case  of  de- 
ficiency in  quantity  of  land  sold. 

Cited  in  notes  in  4  L.R.A.  626,  as  to  whether  equity  will  relieve  from  mistake 
in  quantity  of  land  conveyed;  6  L.R.A.  163,  on  accident,  mistake,  or  fraud  as 
ground   for  equitable   relief;    12   L.R.A.   274,  on   equity   jurisdiction  to  reform 
sealed  instruments  for  fraud  or  mistake. 
Misdescription  of  property  as  breach  of  covenant  of  seisin. 

Cited  in  note  in  125  A.  S.  R.  465,  on  misdescription  of  property  as  breach 
of  covenant  of  seisin.  , 

57  AM.  DEC.  520,  POLLOCK  ▼.  NATIONAL  BANK,   7  N.  Y.  274. 
Issuance,  transfer,  etc.,  of  stock  or  bonds. 

Cited  in  People  ex  rel.  Jenkins  v.  Parker  Vein  Coal  Co.  1  Abb.  Pr.  128,  10 
How.  Pr.  543,  denying  mandamus  to  compel  corporation  to  issue  stock;  Tanner 
V.  Gregory,  71  Wis.  490,  37  N.  W.  830,  holding  equitable  action  stated  in  com- 
plaint demanding  issuance  of  certificate  of  stock  by  corporation;  New  York  &> 
N.  H.  R.  Co.  V.  Schuyler,  34  N.  Y.  30  (modifying  38  Barb.  634),  holding  persons 
receiving  spurious  stock  from  transfer  agent  entitled  to  recover  damages  from 
corporation;  Cushman  v.  Thayer  Mfg.  Jewelry  Co.  76  N.  Y.  366,  32  A.  R.  315 
(affirming  7  Daly,  330,  which  ufHrmed  53  How.  Pr.  60),  holding  action  main- 
tainable in  equity  to  compel  corporation  to  transfer  stock  upon  books;  Pur- 
chase V.  New  York  Exch.  Bank,  3  Robt.  104,  holding  corporation  not  bound  to 
transfer  stock  on  books  when  demand  not  made  by  one  authorized;   Slpyback 
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V.  Raymond,  93  App.  Div.  326,  87  N.  Y.  Supp.  931,  holding  corporate  officer 
receiving  stock  from  stockholder  for  transfer  to  one  agreeing  to  furnish  funds, 
bound  in  equity  to  return  same  on  failure  to  use  it;  Weaver  v.  Barden,  49  N. 
Y.  286,  holding  one  taking  stock  from  agent  of  owner  in  payment  of  precedent 
debt  owing  by  agent,  not  bona  fide  holder;  Toronto  General  Trust  Co.  v.  Chi- 
cago* Q.  &  B.  R.  Co.  32  Hun,  190,  sustaining  jurisdiction  of  New  York  court 
over  action  by  foreign  corporation  against  another  foreign  corporation  re- 
lating to  transfer  of  stock  on  books  in  such  state;  Jennie  Clarkson  Home  v. 
Missouri,  K.  &  T.  R.  Co.  182  N.  Y.  47,  70  L.R.A.  787,  74  N.  E.  671,  holding 
•corporation  changing  registered  bonds  to  negotiable,  liable  to  owner  for  loss. 

Cited  in  notes  in  81  A.  D.  706,  on  corporation's  duty  to  issue  shares  of 
stock  to  owner  who  has  been  unlawfully  deprived  thereof;  13  L.R.A.  606,  on 
rights  of  owner  of  stolen  stock  certificate. 

—  Witlioat  antliority. 

Cited  in  Pratt  v.  Taunton  Copper  Co.  34  Phila.  Leg.  Int.  340;  De  Voss  v. 
Richmond,  18  Gratt.  338,  98  A.  D.  646;  Pratt  v.  Taunton  Copper  Mfg.  Co.  123 
Mass.  110,  25  A.  R.  37, — holding  transfer  of  stock  pursuant  to  forged  power  of 
attorney,  not  binding  on  shareholder;  Woodhouse  v.  Crescent  Mut.  Ins.  Co.  36 
La.  Ann.  238;  Supply  Ditch  Co.  v.  Elliott,  10  Colo.  327,  3  A.  S.  R.  686,  16  Pac. 
091, — holding  corporation  liable  to  bona  fide  holder  of  stock  transferred  on 
books  without  presence  of  certificate;  Mechanics'  Bank  v.  New  York  &  N.  H. 
R.  Co.  4  Duer,  480,  holding  bank  bound  to  issue  new  certificates  in  place  of  those 
wrongfully  transferred  to  another;  Western  U.  Teleg.  Co.  v.  Davenport,  97  U.  S. 
369,  24  L.  ed.  1047,  holding  corporation  bound  to  replace  stock  transferred  upon 
forged  transfer  and  power  of  attorney;  Stewart  v.  Firemen's  Ins.  Co.  53  Md. 
564,  holding  corporate  officers  transferring  trust  stock  to  trustees  personally, 
bound  to  replace  same;  Salisbury  Milk  v.  Townsend,  109  Mass.  115,  holding 
action  at  law  by  cestui  que  trust  maintainable  against  corporation  recording 
transfers  and  issuing  stock  to  trustee  personally;  Herbert  Kraft  Co.  Bank  v. 
Bank  of  Orland,  133  Cal.  64,  65  Pac.  143,  holding  shareholder  wrongfully  de- 
prived of  shares  under  void  assessment  entitled  to  recover  same  from  corpora- 
tion; Jennie  Clarkson  Home  for  Children  v.  Chesapeake  &  O.  R.  Co.  41  Misc. 
214,  83  N.  Y.  Supp.  913,  holding  that  equity  will  relieve  against  transfer  and 
sale  of  railroad  bonds  made  under  fraudulent  /power  of  attorney  executed  by 
treasurer  of  true  owner. 

Cited  in  note  in  19  L.R.A.  333,  on  liability  of  corporation  for  fraud  or 
forgery  of  its  officers  in  the  issue  of  stock. 

Accounting  for  dividends  wrongfully  paid. 

Cited  in  Smith  v.  Nashville  &  D.  R.  Co.  91  Tenn.  221,  18  S.  W.  546,  holding 
suit  maintainable  in  equity  to  compel  corporation  to  account  for  dividends 
wrongfully  paid  to  another  who  misapplied  same. 

Nature  and  effect  of  cross  bills. 

Cited  in  Farmers'  &  M.  Bank  v.  Bronson,  14  Mich.  361,  holding  cross  bill 
setting  up  new  matter  regarded  as  original  bill. 

Cited  in  reference  notes  in  83  A.  D.  251,  on  cross  bills;  83  A.  D.  769,  on 
propriety  and  effect  of  cross  bills. 

Cited  in  note  in  83  A.  D.  252,  on  nature  and  objects  of  cross  bill. 
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57  AM.  DEC.  522,  WINTESl  v.  COIT,  7  N.  T.  288. 
Title  to  conslsned  floods. 

Cited  in  reference  note  in  59  A..D.  170,  on  necessity  that  consignee  accede 
to  terms  of  shipment  to  acquire  rights  over  consigned  goods. 

Cited  in  note  in  22  L.R.A.  410,  on  passing  of  title  of  consignment  for  sale 
by  delivery  to  carrier  for  transportation. 
Estoppel  by  falling  to  make  objection. 

Cited  in  Ohio  &  M.  R.  Co.  v.  McCarthy,  96  U.  S.  258,  24  L.  ed.  693;  Davis 
V.  Wakelee,  166  U.  S.  680,  39  L.  ed.  578,  16  Sup.  Ct.  Rep.  555,— holding  party 
acquiescing  in  jurisdiction  of  court  estopped  afterwards  to  claim  judgment 
void  for  want  of  jurisdiction;  Morrison  v.  Atkinson,  16  Okla.  571,  85  Pac 
472,  8  A.  &  E.  Ann.  Cas.  486,  holding  party  assuming  certain  position  in 
district  court  not  permitted  to  assume  another  on  appeal  to  supreme  court; 
Ballou  V.  Sherwood,  32  Neb.  666,  49  N.  W.  790,  holding  one  refusing  to  carry 
out  contract  on  one  ground,  not  permitted  afterwards  to  assign  another; 
Redinger  v.  Jones,  68  Kan.  627,  75  Pac.  997,  holding  one  claiming  judicial 
sale  void  for  sale  of  exemption  not  permitted  afterwards  to  set  up  different 
ground;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.  56  O.  C.  A.  93,  118  Fed. 
239,  holding  one  sued  for  price  of  machine  not  permitted  to  prove  defects  not 
complained  of  before  suit,  in  absence  of  evidence  that  they  were  not  discoverable 
with  reasonable  diligence;  Thome  v.  French,  4  Misc.  436,  24  N.  Y.  Supp.  694, 
holding  one  not  claiming  time  as  essence  of  contract  to  produce  opera  but 
treating  same  as  continuing,  estopped  after  success  of  venture  to  raise  ob- 
jection; Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W.  981,  holding  party  claiming 
cancellation  of  contract  of  sale  not  estopped  to  defend  action  on  ground  of 
other  party's  breach. 
Right  to,  and  loss  or  waiver  of.  Hen. 

Cited  in  Munson  v.  Porter,  63  Iowa,  463,  19  N.  W.  290,  holding  livery-stable 
keeper  claiming  more  than  amount  due,  not  entitled  to  lien;  Beebe  v.  Mead, 
33  N.  Y.  687,  denying  factor's  lien  on  paper  sent  for  sale  on  commission  for  debt 
not  due;  Hodges  v.  Kimball,  49  Iowa,  577,  31  A.  R.  158,  holding  commission 
merchant  not  entitled  to  lien  as  against  creditors  of  consignor  in  absence  of 
actual  or  constructive  possession  of  property;  Tiffany  v.  St.  John,  65  N.  Y. 
314,  22  A.  R.  612,  holding  lien  discharged  by  tender  to  sheriff  of  full  amount 
collectable  on  execution;  Long  Island  Brewery  Co.  v.  Fitzpatrick,  18  Hun,  389, 
holding  bailee's  lien  waived  by  refusing  to  deliver  on  other  grounds;  The  B. 
F.  Woolsey,  7  Fed.  108,  on  waiver  of  lien. 

Cited  in  reference  notes  in  65  A.  D.  233;  66  A.  D.  274;  83  A.  D.  699, — on 
factor's  lien;  92  A.  D.  146,  on  necessity  of  consignee  having  possession  of 
property  to  enforce  lien  for  general  balance. 

Cited  in  note  in  58  A.  D.  168,  on  factor's  lien. 

57  AM.  DEC.  524,  li'AMOREUX  v.  GOULD,  7  N.  Y.  349. 

Mutuality  of  contract. 

Cited  in  Lord  v.  Cronin,  154  N.  Y.  172,  47  N.  E.  1088;  Morganstcm  v.  Davis,. 
37  N.  Y.  S.  R.  819,  14  N.  Y.  Supp.  31 ;  Boyd  v.  Brown,  47  W.  Va.  238,  34  S. 
E.  907;  Plumb  v.  Campbell,  129  111.  101,  18  N.  E.  790,— holding  promise  lacking^ 
mutuality  binding  upon  promisor  after  performance  by  promisee;  Farmer  v. 
Putnam,  35  Misc.   32,   70  N.  Y.  Supp.  179,  holding  partner's  promise  to   pay 
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copartner's  share  of  certain  expense  from  other  than  own  funds,  void  for  want 
of  mutuality;  Roosevelt  v.  Nusbaum,  75  App.  Div.  117,  77  N.  Y.  Supp.  457, 
holding  contract  to  sell  another  entire  supply  of  wire  in  certain  locality,  not 
void  for  want  of  mutuality;  Headley  v.  Leavitt,  66  N.  J.  Eq.  748,  55  Atl.  731, 
holding  contract  of  married  woman  becoming  owner  of  notes  on  which  she  was 
accommodation  indorser,  to  release  prior  indorser  upon  consideration,  not  void 
as  collateral  agreement;  Loughran  v.  Smith,  11  Hun,  311,  holding  tenants 
entering  under  lease  not  signed  by  lessor,  liable  for  rent  during  period  of 
occupation;  Wayne  &  O.  Collegiate  Institute  v.  Smith,  36  Barb.  576,  holding 
voluntary  subscriptions  binding  by  act  of  trustees  of  college  incurring  ex- 
pense in  erection  of  building;  Wells  v.  Alexandre,  24  Jones  &  S.  642,  4  N.  Y. 
Supp.  874,  holding  no  contract  obligation  incurred  by  unaccepted  proposal  to 
furnish  coal  at  certain  price;  Willetts  v.  Sun  Mut.  Ins.  Co.  45  N.  Y.  45,  6  A.  R. 
3],  holding  insurance  company  promising  to  pay  for  property  not  included  in 
policy,  if  insured  would  find  same  and  sell  at  auction,  liable  to  latter;  Todd 
v.  Weber,  95  N.  Y.  181,  47  A.  R.  20,  holding  promise  of  putative  father  of 
bastard  to  provide  in  will  for  her  keeping,  enforceable  by  her  after  her  payment 
therefor  in  reliance  upon  such  promise;  Miller  v.  McKenzie,  95  N.  Y.  575, 
47  A.  R.  85,  holding  note  given  for  future  services  to  be  rendered  by  payee,  valid 
upon  rendition  of  services;  Baker  v.  Angell,  12  N.  Y.  S.  R.  406,  holding  contract 
of  employment  created  by  offer  to  employ  another  to  sell  farm  and  subsequent 
rendition  of  services;  Ashtabula  &  N.  L.  R.  Co.  v.  Smith,  16  Ohio  St  328,  holding 
subscription  to  buy  stock  in  railroad  if  built  in  certain  location,  binding  upon 
construction  in  such  location;  Kingman  v.  Watson,  97  Wis.  596,  73  N.  W.  438, 
holding  contract  for  sale  of  machine  binding  when  acted  upon  by  one  receiving 
same. 

Cited  in  reference  note  in  1  A.  S.  R.  386,  on  necessity  that  executory  con- 
tract be  binding  on  both  parties  to  be  enforceable. 

Distinguished  in  Andrews  v.  Day  Button  Co.  132  N.  Y.  348,  30  N.  E.  831, 
holding  agreement  to  pay  for  engine  lacking  mutuality  binding  upon  promisor 
after  performance  by  other  party. 

Safficiency  of  consideration. 

Cited  in  Wyckoff  v.  DeGraaf,  98  N.  Y.  134;  Saunders  v.  Gillespie,  59  N.  Y. 
,250  (affirming  64  Barb.  628), — holding  indorsee's  agreement  to  pay  note  on 
which  another  liable,  sufficient  consideration  for  latter's  promise  to  reimburse 
former;  Andrews  v.  Campbell,  36  Ohio  St.  361,  holding  promise  to  pay  higher 
rate  of  interest  on  note  providing  holder  grant  further  time,  based  on  sufficient 
consideration;  Wheeler  v.  Toof,  2  Mich.  N.  P.  44,  holding  another's  advance- 
ment of  money  to  aid  church,  sufficient  consideration  to  support  note  given  to 
him  therefor  by  one  subscribing;  Abbott  v.  Doane,  163  Mass.  433,  47  A.  S.  R. 
465,  34  L.R.A.  33,  40  N.  E.  197,  holding  promise  of  one  having  interest  in 
performance  of  contract,  to  pay  party  thereto  certain  sum  to  perform,  sufficient- 
ly supported  by  latter's  performance;  Laboyteaux  v.  Swipart,  103  Ind.  596, 
3  N.  E.  373,  holding  promise  by  one  not  liable  to  pay  portion  of  debt,  in  con- 
sideration of  promise  of  another  to  pay  balance,  valid;  Nesbit  v.  Bendheim,  39 
N.  Y.  S.  R.  109,  15  N.  Y.  Supp.  300,  holding  procuring  another  to  withdraw 
objections  to  account,  good  consideration  for  promise  to  give  check;  Herendeen 
V.  DeWitt,  49  Hun,  53,  1  N.  Y.  Supp.  467,  holding  son's  promise  to  superintendent 
of  poor  to  pay  for  father's  support  if  placed  in  asylum,  based  on  sufficient  con- 
sideration; Hammond  v.  Shepard,  29  How.  Pr.  188,  40  How.  Pr.  452,  holding 


Digitized  by  VjOOQIC 


67  AM.  DEC]  NOTES  ON  AMEJIICAN  DECISIONS.  692 

agreement  to  open  college  to  all  moral  subjects  sufficient  consideration  for 
promise  to  pay  money;  White  v.  Baxter,  9  Jones  k  8.  368,  holding  refusal  of 
broker  to  appear  before  board  thereby  causing  suspension  sufficient  consideration 
for  promise  to  compensate  him  for  damages  sustained;  Voorhees  v.  Reed,  17 
111.  App.  2],  holding  agreement  not  to  ship  diseased  hogs,  no  consideration  for 
promise  to  pay  certain  price  for  every  hog  dying. 

Cited  in  note  in  34  L.R.A.  44,  on  compliance  with  existing  obligation  as 
consideration  for  new  promise. 

67  AM.  DEC.  627,  WHITE  v.  3IERRITT,  7  N.  T.  862. 
Conclusiveness  of  Judgment. 

Cited  in  United  States  v.  Acorn,  2  Legal  Gaz.  315,  holding  that  order 
naturalizing  alien  is  conclusive  upon  question  of  citizenship;  Sykes  v.  Bonner, 
1  Cin.  Sup.  Ct.  Rep.  464,  holding  judgment  by  default  in  favor  of  physician 
for  professional  services  not  bar  to  action  for  malpractice;  Gates  v.  Preston, 
41  N.  Y.  113,  holding  judgment  in  favor  of  surgeon  for  professional  services 
bar  to  action  for  malpractice;  Crompton  &  K.  Loom  Works  v.  Brown,  28  Misc. 
513,  59  N.  Y.  Supp.  556,  holding  judgment  by  default  on  first  note  of  series 
res  judicata  as  to  validity  of  all  notes  in  series;  Ostrander  v.  Hart,  130  N.  \. 
406,  29  N.  £.  744,  holding  default  judgment  conclusive  on  issues  involved; 
Powers  V.  Witty,  42  How.  Pr.  362,  holding  default  judgment  conclusive  as  to 
material  issues;  Sailesbury  v.  Creswell,  14  Hun,  460,  holding  one  not  appear- 
ing or  asking  to  have  judgment  opened,  concluded  thereby;  Binck  v.  Wood,  43 
Barb.  315,  holding  one  against  whom  judgment  recovered  for  sum  demanded 
in  complaint  not  entitled  to  bring  action  to  recover  previous  payment  not 
credited  on  ground  of  deceit;  Goebel  v.  Iffla,  48  Hun,  21,  holding  persons  not 
in  being  having  only  contingent  interests  bound  by  judgment  recovered  against 
those  legally  representing  them;  Glacius  v.  Fogel,  88  N.  Y.  434,  holding  judgr- 
ment  in  foreclosure  not  subject  to  impeachment  in  proceedings  in  surrogate 
court  to  compel  executor  to  pay  deficiency  judgment;  Leet  v.  Leet,  12  App.  Oiv. 
11,  42  N.  Y.  Supp.  174,  holding  decision  of  surrogate  not  subject  to  collateral 
attack;  Lowenstein  v.  Mcintosh,  37  Barb.  251,  on  facts  established  by  judg- 
ment; Haddock  v.  Haddock,  201  U.  S.  562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  525,  5 
A.  ft  £.  Ann.  Cas.  1  (dissenting  opinion),  on  impeachment  of  judgment  for 
fraud. 

Cited  in  reference  notes  in  58  A.  D.  609,  as  to  whether  judgment  is  subject 
to  collateral  attack;  62  A.  D.  549,  on  right  to  attack  collaterally  judgment  of 
court  of  competent  jurisdiction ;   03   A.   D.  380,  on  collateral   impeachment   of 
judgment ;  60  A.  D.  361 ;   64  A.  D.  346, — on  conclusiveness  of  judgment. 
Parol  evidence  to  explain  record. 

Cited  in  Lawrence  v.  Cabot,  9  Jones  ft  S.  122,  holding  parol  evidence  ad- 
missible to  show  that  question  of  fraud  was  litigated  when  record  is  not  certain. 
Action  for  fraud  or  false  statements. 

Cited  in  American  Ins.  Co.  v.  France,  111  111.  App.  382,  holding  false  state- 
ments concerning  another's  business  made  to  injure  same,  actionable;  Snow 
V.  Judson,  38  Barb.  210,  holding  false  statements  by  one  as  to  articles  made 
by  another  to  prevent  sales  by  latter,  actionable;  Rice  v.  Manlcy,  66  N.  Y.  82, 
23  A.  R.  30,  holding  one  purchasing  cheese  by  fraudulently  representing  that 
another  who  had  agreed  to  purchase  same  under  contract  void  by  statute  of 
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frauds  did  not  want  it,  tiable  to  latter;  Flint  v.  Hutchinson  Smoke-Burner  Co. 
.)8  Fed.  540,  holding  owner  of  patent  entitled  to  enjoin  owner  of  similar  patent 
publishing  notice  that  former  patent  is  infringement;  Rose  v.  Saunders,  38  Hun, 
575,  holding  action  for  deceit  maintainable  against  one  fraudulently  procuring 
another  to  enter  contract;  Cox  v.  National  Coal  &  Oil  Invest.  Co.  61  W.  Va. 
29],  56  S.  E.  494,  holding  misrepresentations  by  oflScers  of  corporation,  ground 
for  rescinding  subscription  agreement;  Wakeman  v.  Dalley,  51  N.  Y.  27,  10 
A.  R.  551  (affirming  44  Barb.  498),  holding  one  not  circulating  report  not  liable 
for  false  statement  as  to  cash  capital  of  corporation;  (Government  Nat.  Bank 
V.  Lucas,  1  J^gal  Chron.  321,  5  Legal  Gaz.  338,  to  point  that  action  of  tort 
cannot  be  maintained  in  connection  with  mere  contract,  unless  misrepresenta- 
tions b«  wilful. 

Cited  in  reference  notes  in  64  A.  D.  559,  on  actions  for  false  representations; 
SO  A.  D.  183,  on  actions  for  fraudulent  representations  generally. 

Cited  in  notes  in  20  A.  D.  626;  18  A.  S.  R.  555, — on  actions  for  false  repre- 
sentations; 18  A.  S.  R.  555,  on  benefit  to  defendant  in  action  for  false  repre- 
sentations. 

Distinguished  in  McCann  v.  Wolff,  28  Mo.  App.  447,  holding  broker  pre- 
venting consummation  of  sale  for  refusal  of  owner  to  pay  commissions  claimed, 
not  liable  for  fraud  or  deceit;  Farrington  v.  Bullard,  40  Barb.  512,  holding 
action  for  fraud  not  maintainable  against  one  not  keeping  promise  to  pay 
rent  in  few  days  providing  action  discontinued. 

57  AM.  DEC.  530,  FOSTER  v.  PETTIBONE,  7  N.  Y.  4SS. 
Bailment  or  sale. 

Cited  in  Marsh  v.  Titus,  3  Hun,  550,  6  Thomp.  &  C.  29,  holding  redelivery  of 
identical  article  test  of  bailment;  Amott  v.  Kansas  P.  R.  Co.  19  Kan.  95,  hold- 
ing delivery  of  old  iron  to  rolling  mill  to  be  made  into  rails,  bailment;  Cohn 
v.  Stewart,  41  Wis.  527,  holding  agreement  to  take  charge  of  logs,  cut  into 
lumber  and  deliver  at  certain  point,  bailment;  Hyde  v.  Cookson,  21  Barb.  92, 
holding  delivery  of  hides  to  be  made  into  leather  and  returned,  bailment; 
Andrews  v.  Richmond,  34  Hun,  20,  holding  receipt  of  grain  for  storage,  bail- 
ment; Wood  V.  Orser^  25  N.  Y.  348,  holding  calicoes  left  with  printer  to  "be 
printed  and  profits  from  sales  divided,  bailment;  Stewart  v.  Stone,  127  N.  Y. 
500,  14  L.R.A.  215,'  28  N.  E.  595,  holding  contract  to  make  cheese  from  milk 
furnished  and  distribute  proceeds,  one  of  bailment;  Sattler  v.  Hallock,  160  N.  Y. 
291,  73  A.  S.  R.  686,  46  L.R.A.  679,  54  N.  E.  667,  holding  agreement  between 
farmers  and  manufacturer  for  delivery  of  pickles  by  former  and  division  of 
profits,  one  of  bailment;  Mack  v.  Snell,  140  N.  Y.  193,  37  A.  S.  R.  534,  35  N.  E. 
493,  holding  contract  to  manufacture  pruning  shears,  maker  to  furnish  small 
part  of  material,  one  of  bailment;  Laflin  &  R.  Powder  Co.  v.  Burkhardt,  97  U. 
S.  110,  24  L.  ed.  973,  holding  supplying  owner  of  patent  with  material  to  make 
explosives,  for  portion  of  profits,  not  bailment;  Austin  v.  Seligman,  21  Blatchf. 
506,  18  Fed.  519,  66  How.  Pr.  87,  holding  delivery  of  jeweler's  sweepings  to  be 
refined,  finished  product  to  be  returned  or  value  paid,  not  bailment;  Wright  v. 
Barnard,  89  Iowa,  166,  56  N.  W\  424,  holding  delivery  of  horse  to  one  agreeing  to 
pay  or  return  same,  conditional  sale  not  bailment;  Bartlett  v.  Wheeler,  44  Barb. 
162,  holding  agreement  to  deliver  back  20  sheep  at  end  of  four  years  in  place  of 
4  delivered,  sale,  not  bailment;  Jensen  v.  Bowles,  8  S.  D.  570,  67  N.  W.  627, 
holding  mortgagor's  delivery  of  mortgaged  stock  to  mortgagee  with  right  to 
Am.  Dec.  Vol.  VIIL— 38. 


Digitized  by  VjOOQIC 


67  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  594 

sell,  transfer  of  title  not  pledge;  Bridgeport  Organ  Co.  v.  Guldin,  3  Pa.  Diat. 
R.  649;  Kestner  v.  Keiser  Cigar  Co.  4  Pa.  Dlst.  R,  479,— to  point  that  contract 
is  one  of  bailment  where  identical  thing  to  be  returned  though  in  altered  form. 

Cited  in  reference  notes  in  69  A.  D.  630 ;  74*  A.  D.  209,^n  distinction  between 
sale  and  bailment. 

Cited  in  notes  in  54  A.  D.  587,  on  ownership  of  articles  manufactured;  37  A. 
8.  R.  540,  on  contract  for  work  to  be  done  on  chattel  as  bailment;  37  L.  ed.  U.  S. 
1095,  on  conditional  sale  of  personal  property. 

Bailment  as  creating  agencj. 

Cited  in  National  Ice  Co.  v.  Preston,  17  Jones  ft  S.  482,  holding  agency  not 
created  by  agreement  to  manufacture  beer  from  malt  furnished  by  another  who 
was  to  sell  product  paying  over  profits. 

Return  of  article  borrowed. 

Cited  in  Bradley  v.  Mirick,  25  Hun,  272,  holding  one  borrowing  quantity  of 
oil  bound  to  return  when  demand  made. 
Intention  a»  governing  construction  of  contract. 

Cited  in  reference  note  in  68  A.  D.  107,  on  intention  of  parties  gathered  from 
terms  of  contract  as  governing  its  construction. 

57  AM.  DEC.  534,  LITCHFIELD  t.  WHITE,  7  N.  Y.  488. 
Validity  of  assignment  or  trust  deed. 

Cited  in  Metcalf  v.  Van  Brunt,  37  Barb.  621,  holding  assignment  making  as- 
signees liable  only  for  gross  negligence  and  not  for  each  other's  acts,  void; 
De  Wolf  V.  Sprague  Mfg.  Co.  49  Conn.  282,  holding  assignment  not  requiring 
trustee  to  exercise  ordinary  care  and  diligence,  void;  Re  Levy,  1  Abb.  N.  C.  177, 
holding  assignment  permitting  assignee  to  use  funds  of  estate  to  defend  suits, 
void  as  delaying  creditors;  August  v.  Seeskind,  6  Coldw.  166,  holding  trust 
deed  invalidated  by  clause  exempting  trustee  from  liability  except  for  wanton 
negligence;  Kansas  City  Packing  Co.  v.  Hoover,  1  App.  D.  C.  268,  holding  as- 
signment exempting  trustee  from  misconduct  of  agent  or  employee,  void. 

Cited  in  reference  note  in  60  A.  D.  389,  on  invalidity  of  assignment  containing 
provision  lessening  assignee's  liability. 

Cited  in  note  in  58  A.  S.  R.  83,  on  effect,  on  assignment  for  creditors,  of 
excessive  powers  or  immunities  to  assignee. 

Rights  and  liability  of  assignee,  etc. 

Cited  in  Ludington's  Petition,  5  Abb.  N.  C.  307,  holding  assignee  for  creditors 
liable  for  loss  by  ordinary  negligence;  Re  Leventritt,  40  App.  Div.  429,  58  N.  \. 
Supp.  256,  holding  sale  by  assignee  for  $9,475  of  property  worth  over  $15,000, 
proof  of  want  of  reasonable  care;  Re  Dean,  86  N.  Y.  398,  holding  assignee  for 
creditors  liable  for  loss  sustained  while  carrying  on  debtor's  business;  Foster 
v.  Oldham,  4  Misc.  201,  23  N.  Y.  Supp.  1024;  Smith  v.  Wagner,  9  Misc.  122,  29 
"N.  Y.  Supp.  284, — holding  assignee  for  creditors  occupying  premises  leased  to 
assignor  liable  for  use  and  occupation;  Re  Cornell,  110  N.  Y.  351,  18  N.  E.  142, 
holding  assignee  for  creditors  guilty  of  breach  of  trust  for  failure  to  assail 
fraudulent  transfers;  Clapp  v.  Clapp,  49  Hun,  195,  1  N.  Y.  Supp.  919,  holding 
receiver  failing  to  take  steps  to  collect  large  sum  of  money  removed  from  estate 
by  debtor,  guilty  of  breach  of  trust;  Winn  v.  Crosby,  52  How.  Pr.  174,  denying 
right  of  attorney  as  assignee  to  apply  funds  collected  in  payment  of  services 
rendered  by  him;  Re  Edwards,  10  Daly,  68,  on  question  whether  act  of  assignee 
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in  incurring  liability  for  rent  by  retaining  premises  occupied  by  assignor  as 
that  of  prudent  man;  Re  Maxwell,  1  Connoly,  230,  3  N.  Y.  Supp.  422,  on  lia- 
bility of  assignee  under  voluntary  assignment  for  benefit  of  creditors. 

—  Of  executor  or  administrator. 

Cited  in  Carpenter  v.  Carpenter,  12  R.  I.  544,  34  A.  R.  716,  holding  executors 
not  liable  for  loss  of  money  of  estate  by  robbery  of  bank;  Re  Maxwell,  23  Abb. 
N.  C.  23,  3  N.  Y.  Supp.  422,  holding  executor  not  personally  liable  for  loss  of  sum 
deposited  in  solvent  bank  because  good  investment  not  found;  Pulliam  v.  Pulliam, 
10  Fed.  63,  holding  executor  delaying  from  14  to  20  months  in  selling  cotton 
belonging  to  estate  under  honest  belief  of  advance  in  price,  liable  for  loss;  Re 
Van  De  Veer,  63  App.  IHv.  495,  71  N.  Y.  Supp.  849,  holding  executor  making 
entries  in  lead  pencil  in  pocket  memorandum  requiring  magnifying  glass  to 
decipher,  not  entitled  to  allowance  for  attorney's  fees  in  preparing  account; 
Mills  V.  Hoffman,  26  Hun,  598,  holding  administrator  accepting  individual  notes 
from  predecessor  chargeable  with  amount  upon  insolvency  of  maker. 

—  Of  trustee. 

Cited  in  Hill  v.  American  Surety  Co.  107  Wis.  19,  81  N.  W.  1024,  holding 
trustee  liable  for  negligence  in  insuring  insolvent's  property;  Tuttle  v.  Gilmore, 
36  N.  J.  Eq.  617,  holding  trustee  not  exempt  from  liability  for  negligence  in 
making  sales  under  provision  in  assignment  holding  him  liable  for  only  gross 
misconduct;  Luigi  v.  Luchesi,  12  Nev.  306,  holding  trustee  not  liable  where 
honesty  and  good  faith  shown  in  selling  debtor's  property;  State  ex  rel.  Puett 
v.  Musser,  4  Ind.  App.  407,  30  N.  E.  944,  holding  trustee  liable  for  failure  to 
obey  order  of  court  and  sell  insolvent's  property  within  reasonable  time; 
James  v.  Cowing,  17  Hun,  256,  holding  trustee  not  liable  for  loss  while  acting 
in  good  faith. 

Cited  in  notes  in  75  A.  D.  799,  on  exoneration  of  trustees  by  theft,  robbery, 
casualty,  failure  of  bankers  and  solicitors,  defaults  of  agents,  etc.;  3  L.R.A. 
(N.S.)  418,  on  care  demand  of  trustee  to  sell  real  estate. 

57  AM.  DEC.  5S8,  TRACY  v.  ALBANY  EXCH.  CO.  7  N.  Y.  472. 

Renewal  of  lease. 

Cited  in  Wilkinson  v.  Petit,  47  Barb.  230,  holding  particular  words  not  es- 
sential to  constitute  covenant  to  extend  term;  Crawford  v.  Castner,  26  Hun, 
440,  63  How.  Pr.  90,  construing  words  "with  the  privilege  of  six  years  more 
at  same  rent"  as  covenant  of  renewal;  McAdoo  v.  Callum,  86  N.  C.  419,  holding 
stipulation  that  tenant  shall  have  premises  for  another  year,  covenant  to  renew; 
I.  X.  L.  Furniture  &  Carpet  Installment  House  v.  Berets,  32  Utah,  454,  91  Pac. 
279,  holding  lessee  bound  to  elect  before  expiration  of  term,  under  covenant  by 
lessor  to  renew  upon  election  of  lessee. 

Cited  in  reference  notes  in  68  A.  D.  457,  on  effect  of  covenant  for  renewal 
contained  in  lease;  123  A.  S.  R.  461,  on  definiteness  of  covenant  for  renewal  of 
lease. 

—  Necessity  for  new  lease. 

Cited  in  reference  note  in  84  A.  D.  97,  on  necessity  for  new  lease  after  expira- 
tion of  lease  giving  tenant  privilege  of  renewal. 

—  Terms. 

Cited  in  Hoff  v.  Royal  Metal  Furniture  Co.  117  App.  Div.  884,  103  N.  Y. 
Supp.   371;    Bamman   v.   Binzen,   65   Hun,   39,   19   N.   Y.   Supp.   627;   Western 
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Transp.  Co.  v.  Lansing,  49  N.  Y.  499, — ^holding  renewal  on  same  terms  implied 
in  covenant  for  renewal;  Newman  v.  Tolmie,  81  App.  Div.  Ill,  80  N.  Y.  Supp. 
990;  Western  New  York  A  P.  R.  Co.  v.  Rea,  83  App.  Div.  576,  81  N.  Y.  Supp. 
1093, — holding  same  rental  implied  in  covenant  of  renewal  without  specifying 
rent;  Cairns  v.  Llewellyn,  2  Pa.  Super.  Ct.  599,  39  W.  N.  C.  261;  Kollock  v. 
Scribner,  98  Wis.  104,  73  N.  W.  776, — holding  new  term  of  same  length  implied 
in  covenant  to  renew;  Hughes  v.  Windpfennig,  10  Ind.  App.  122,  37  N.  £.  432, 
holding  lessee  entitled  to  another  term  of  same  duration  under  lease  giving 
privilege  of  renting  for  such  term. 
—  Validity  of  renewal  clause. 

Cited  in  Delashmutt  v.  Thomas,  45  Md.  140,  holding  provision  giving  lessee 
preference  in  renting  so  long  as  property  used  for  store,  void  for  uncertainty; 
Cunningham  v.  Pattee,  99  Mass.  243,  holding  covenant  to  renew  for  such  term 
as  covenantor's  tesm  may  be  extended,  not  void  for  uncertainty;  Kelly  v. 
Varnes,  52  App.  Div.  100,  64  N.  Y.  Supp.  1040,  holding  privilege  for  renewal 
for  one  year  and  longer  time  under  like  conditions,  not  void  for  uncertainty; 
Howard  v.  Tomicich,  81  Miss.  703,  33  So.  493,  holding  renewal  in  leaae  for 
definite  term  "with  privilege  of  longer,''  void. 

liease  with  option  to  bay. 

Cited  in  Wellmaker  v.  Wheatley,  123  Ga.  201,  51  S.  E.  436,  holding  leaae  of 
farm  with  option  to  purchase  created  by  paper  whereby  another  rented  farm 
with  refusal  of  buying  at  certain  price  per  acre. 
Measure  of  damages. 

Cited  in  Mack  v.  Patchin,  42  N.  Y.  107,  1  A.  R.  506  (affirming  29  How.  Pr.  20), 
holding  value  of  unexpired  term  measure  of  damages  for  eviction;  Rich  v.  New 
York  C.  &  H.  R.  R.  Co.  83  N.  Y.  382,  holding  difference  between  value  of 
premises  when  abandoned  and  value  with  buildings  completed,  measure  of  dam- 
ages  for  breach  of  contract  to  erect  buildings. 

Cited  in  reference  note  in  100  A.  D.  429,  on  measure  of  damages  for  breach 
of  lessor's  covenant  to  renew  at  same  rent. 

Cited  in  notes  in  42  A.  D.  50,  on  damages  for  breach  of  executory  contract, 
loss  of  profits,  etc.;  15  £.  R.  C.  738,  on  measure  of  damages  for  breach  of  ex- 
press covenant  for  quiet  enjoyment;  53  L.R.A.  99,  on  loss  of  profits  as  element 
of  damages  for  breach  of  covenant  to  lease  or  renew. 
Parol  evidence  to  affect  written  Instrument. 

Cited  in  reference  note  in  7  A.  D.  381,  on  necessity  that  instrument  required 
to  be  in  writing  be  complete  in  itself  or  by  reference  to  another  instrument. 

Cited  in  note  in  3  L.R.A.  331,  on  admissibility  of  parol  evidence  relating  to 
lease. 

57  AM.  DEC.  542,  ALLEN  v.  PATTERSON,  7  N.  Y.  476. 
Sufficiency  of  pleadings  or  affidavits. 

Cited  in  Howells  v.  Patton,  26  Iowa,  531  (ditisenting  opinion),  on  sufficiency 
of  pleading;  Griggs  v.  St.  Paul,  9  Minn.  246,  Gil.  231,  holding  plaintiff  required 
to  plead  all  facts  which  will  enable  him  to  prove  cause  of  action;  Davenport 
Gaslight  &  Coke  Co.  v.  Davenport,  15  Iowa,  26,  »».olding  pleading  setting  out  evi- 
dence instead  of  facts,  defective;  Nash  v.  McCauley,  9  Abb.  Pr.  159,  holding 
complaint  stating  same  cause  of  action  in  two  forms,  defective;  Drake  v.  Cock- 
roft,  1  Abb.  Pr.  203,  10  How.  Pr.  377,  4  E.  D.  Smith,  34,  holding  answer  not 
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denying  facts  stated  in  complaint  but  denying  that  plaintiff  entitled  to  money, 
insufficient;  Witherhead  v.  Allen,  3  Keyes,  562,  4  Abb.  App.  Dec.  628,  3  Trans. 
App.  258,  holding  complaint  insufficient  for  failure  to  allege  sum  due ;  Grannis  v. 
Hooker,  29  Wis.  65,  holding  complaint  alleging  defendant's  receipt  of  specified 
sum,  demand  and  refusal,  not  demurrable;  Roediger  t.  Simmons,  14  Abb.  Pr. 
N.  S.  256,  holding  allegation  .that  lotteries  in  which  tickets  were  bought,  are 
and  had  been  illegal,  in  action  for  penalty,  not  irrelevant;  Clare  v.  City  Nat. 
Bank,  14  Abb.  Pr.  N.  S.  326,  3  Jones  &  S.  26],  holding  allegation  in  action  for 
negligent  injuries  that  party  "caused'*  alterations  of  building  not  imply  that 
such  party  responsible  for  workmen's  negligence;  Schuyler  v.  Booth,  37  Misc. 
35,  74  N.  Y.  Supp.  733,  holding  demurrer  to  complaint  on  ground  that  cause  of 
action  was  not  stated,  not  good  where  legal  or  equitable  cause  is  alleged. 

Cited  in  reference  notes  in  81  A.  D.  292,  on  form  of  count  for  quantum  meruit; 
83  A.  D.  69;  61  A.  S.  R.  53, — on  common  counts  under  code  system  of  pleading. 

Cited  in  notes  in  53  A.  D.  374,  on  duty  under  reformed  procedure  to  plead  facts, 
not  evidence;  87  A.  D.  477,  as  to  how  far  common  counts  are  allowable  under 
code  system  of  pleading. 

—  Construction  against  pleader. 

Cited  in  Woodbury  v.  Sackrider,  2  Abb.  Pr.  402;  Olery  v.  Brown,  51  How. 
Pr.  92;  Kidd  v.  Wilson,  23  Iowa,  464, —  holding  that  pleading  is  to  be  construed 
liberally;  Doolittle  v.  Greene,  32  Iowa,  123,  holding  common  law  rule  that  plead- 
ing is  to  be  construed  against  pleader,  no  longer  applicable. 

—  Action  on  contract  generally. 

Cited  in  Gauntley  v.  Wheeler,  31  How.  Pr.  137,  holding  complaint  on  under- 
taking for  discharge  of  arrest  defective  for  failure  to  show  issuance  of  execution 
against  property  and  return  unsatisfied  and  execution  against  person;  Morse 
V.  Oilman,  16  Wis.  505,  holding  complaint  in  action  for  grading  alleging  com- 
pletion of  work  amount  due  by  assignment  from  contractor,  not  demurrable  for 
failure  to  set  out  contract;  Pleasant  v.  Samuels,  114  Cal.  34,  45  Pac.  998,  holding 
count  averring  indebtedness  for  money  paid  at  defendant's  request,  not  demur- 
rable; Rossiter  v.  Schultz,  62  Wis.  655,  22  N.  W.  839,  holding  complaint  alleg- 
ing sale  and  delivery  of  property  and  demanding  judgment  for  agreed  price, 
not  insufficient  for  failure  to  allege  no  part  of  price  paid;  Cudlipp  v.  Whipple, 
1  Abb.  Pr.  106,  4  Duer,  610,  sustaining  complaint  for  money  lent  to,  paid,  laid 
out  and  expended  for  defendant  at  his  request ;  Sloman  v.  Schmidt,  8  Abb.  Pr. 
5,  holding  complaint  stating  that  defendant  received  money  as  plaintiff's  agents, 
and  that  payment  was  demanded  and  refused,  sufficient;  Indianapolis,  D.  k  W. 
R.  Co.  V.  First  Nat.  Bank,  134  Ind.  127,  33  N.  E.  679,  holding  complaint  alleging 
rent  due,  sufficient;  Blackmai*  v.  Thomas,  28  N.  Y.  67,  holding  allegation  of 
principal's  express  promise  to  pay  unnecessary  in  action  by  factors  for  balance 
due  on  account;  Lent  v.  New  York  &  M.  R.  Co.  130  N.  Y.  504,  29  N.  E.  988, 
holding  complaint  in  action  on  award  alleging  order  "recorded"  instead  of  **en- 
tcred,"  sufficient;  Hardenbrook  v.  Collson,  24  Hun,  475,  61  How.  Pr.  426,  holding 
defense  predicated  upon  another  contract  not  properly  stricken  out  upon  striking 
out  of  another  defense. 

—  Action  in  assnmpsU  generally. 

Cited  in  Schwartzel  v.  Karnes,  2  Kan.  App.  782,  44  Pac.  41 ;  Campbell  v. 
Shiland,  14  Colo.  491,  23  Pac.  324;  Ball  v.  Fulton  County,  31  Ark.  379,— holding 
complaint  in  form  of  common  count  of  indebitatus  assumpsit,  good;  Hurst  v. 
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Litchfield,  30  N.  Y.  377,  7  Trans.  App.  182,  holding  complaint  on  ecnnmon  eoont 
based  on  completed  contract  for  erection  of  house,  sufficient;  Fulton  v.  Metro- 
politan L.  Ins.  Ck>.  4  Misc.  76,  23  N.  Y.  Supp.  598,  holding  use  of  common  count  in 
assumpsit  for  recovery  of  premiums  paid  on  policy  sufficient;  Worthington  y. 
Worthington,  100  App.  Div.  332,  91  N.  Y.  Supp.  443;  Doherty  v.  Shields,  S6  Hun, 
303,  33  N.  Y.  Supp.  497, — holding  use  of  common  counts  in  assumpsit  for  value 
of  goods  converted,  sufficient  compliance  with  code;  Adams  v.  Uolley,  12  How. 
Pr.  326,  sustaining  complaint  alleging  indebtedness  of  defendant  to  plaintiff  for 
specified  sum  for  money  had  and  received;  Betts  v.  Bache,  14  Abb.  Pr.  279, 
sustaining  complaint  averring  that  defendant  received  certain  sum  belonging  to 
plaintiff  and  which  is  now  due  him. 

Cited  in  reference  notes  in  80  A.  D.  705,  on  when  assumpsit  will  lie  on  common 
counts;  50  A.  S.  R.  214,  on  sufficiency  of  pleading  in  assumpsit. 

—  Action  for  use  and  occnpatton. 

Cited  in  Waters  v.  Clark,  22  How.  Pr.  104,  sustaining  complaint  ailing  in- 
debtedness in  certain  sum  for  use  and  occupation  of  premises. 

—  Action  for  f^rvlces. 

Cited  in  McManus  v.  Ophir  Silver  Min.  Co.  4  Nev.  15,  holding  complaint  alleg- 
ing indebtedness  for  work,  but  not  alleging  promise  to  pay  or  value,  defective; 
Farron  v.  Sherwood,  17  N.  Y.  227,  holding  allegation  of  promise  to  pay  not  neces- 
sary in  action  for  services  rendered;  Chesbrough  v.  New  York  &  £.  R.  Co.  26 
Barb.  9,  13  How.  Pr.  557,  holding  complaint  alleging  rendition  of  service  as 
agent  at  defendant's  request  for  which  a  stated  sum  is  value,  indefinite;  Mess- 
mer  v.  Block,  100  Wis.  664,  76  N.  W.  598,  sustaining  complaint  for  services 
alleging  rendition  at  defendant's  request  and  that  certain  sum  due  above  pay- 
ments; Griffin  v.  Jackson,  36  N.  Y.  S.  R.  110,  13  N.  Y.  Supp.  321,  holding  com- 
plaint for  services  rendered  alleging  rendition  at  certain  time  at  defendant's 
request,  that  certain  sum  due,  for  which  demand  made,  sufficient  to  authorize  de- 
fault judgment;  Williamson  v.  National  Electric  Light  &  P.  Co.  16  Jones  &  S. 
541,  holding  allegation  that  defendant  justly  indebted  to  plaintiff  in  certain  sum 
for  services,  that  payment  demanded  and  refused,  sufficient;  Beekman  v.  Plai- 
ner, 15  Barb.  550,  holding  complaint  alleging  indebtedness  for  services  performed 
as  attorney  and  money  expended  at  defendant's  request,  sufficient;  Hosley  t. 
Black,  28  N.  Y.  438,  26  How.  Pr.  97,  holding  count  of  indebitatus  assumpsit  for 
work  and  labor  sufficient  to  authorize  recovery  for  work  done  under  contract; 
Merwin  v.  Hamilton,  6  Duer,  244,  holding  complaint  alleging  that  plaintiffs  rea- 
sonably deserved  to  have  commissions  on  sale  of  stock  which  defendant  em- 
ployed them  to  make,  sufficient. 

Annotation  cited  in  Fulton  County  v.  Gibson,  158  Md.  471,  63  N.  E.  982,  hold- 
ing complaint  for  extra  work  alleging  that  same  furnished  in  addition  to  con- 
tract requirements  and  at  direction  of  commissioners,  sufficient. 

—  Action  for  ^oods  sold. 

Cited  in  Bowen  v.  Emmerson,  3  Or.  452,  holding  complaint  in  action  for  goods 
sold  merely  alleging  sale  and  delivery,  defective;  Freeborn  v.  Glazer,  10  CaL 
337,  holding  count  in  form  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
sufficient;  Moffet  v.  Sackett,  18  N.  Y.  522,  holding  general  allegation  of  indebt- 
edness for  goods  sold  and  delivered  sufficient;  Higgins  v.  Germaine,  1  Mont.  230; 
Abadic  v.  Carillo,  32  Cnl.  172, — holding  complaint  averring  indebtedness  in  certain 
lum  for  goods  sold  and  delivered  at  defendant's  request,  sufficient;  Solomofi  v. 
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Vinson,  31  Minn.  205,  17  N.  W.  340,  holding  complaint  alleging  indebtedness 
past  due  for  goods  delivered  at  specified  time  and  place,  sufficient;  Acome  v. 
American  Mineral  Co.  11  How.  Pr.  24,  sustaining  count  for  goods  sold  and  de- 
livered without  allegation  of  request. 

Cited  in  reference  note  in  47  A.  S.  R.  575,  on  sufficiency  of  complaint  for 
goods  sold  and  delivered. 

—  Action  on  negottable  Instruments. 

Cited  in  Hudelson  v.  First  Nat.  Bank,  51  Neb.  557,  71  N.  W.  304,  holding  peti- 
tion not  showing  nonpayment  of  notes,  defective;  Cook  v.  Warren,  88  N.  Y.  37, 
holding  complaint  against  indorser  on  note  not  averring  service  of  notice  of  pro- 
test, defective ;  Jerome  v.  Stebbins,  14  Cal.  457,  holding  complaint  in  action  on  de- 
mand notes  failing  to  allege  reason  for  delay  of  13  months  in  making  demand, 
defective;  Levy  v.  Ely,  35  How.  Pr.  395,  6  Abb.  Pr.  89,  holding  complaint  stating 
that  draft  drawn  on  defendants,  their  acceptance,  indorsement  by  payee  and 
indebtedness  of  defendant  in  specified  amount,  sufficient;  Weissman  v.  Russell,  10 
Or.  73,  sustaining  allegation  that  note. unpaid  and  whole  sum  with  interest  due; 
Smith  V.  Fellows,  26  Hun,  384,  sustaining  complaint  alleging  nonpayment  of  note 
fully  set  out;  Hendricks  v.  Wolff,  14  N.  Y.  Civ.  Proc.  Rep.  432,  1  N.  Y.  Supp. 
607,  holding  c(Mnplaint  in  action  on  note  setting  out  copy  and  indorsement,  alleg- 
ing delivery  to  plaintiff  before  maturity,  demand  and  refusal,  sufficient;  Keteltfis 
V.  Myers,  19  N.  Y.  231  (reversing  1  Abb.  Pr.  403),  holding  complaint  on  note,  set- 
ting out  copy,  alleging  delivery  and  sum  payable,  not  demurrable;  Cawley  v. 
Costello,  15  Hun,  303,  holding  complaint  against  indorser  failing  to  allege  in- 
dorsement with  intent  to  become  liable  as  maker  or  guarantor,  demurrable ;  Smith 
V.  McEvoy,  8  Utah,  58,  29  Pac.  1030,  holding  complaint  in  action  against  indorser 
alleging  notice  of  dishonor  and  nonpayment,  •sufficient ;  Maccarone  v.  Hayes,  86 
App.  Div.  41,  82  N.  Y.  Supp.  1005,  holding  delivery  of  note  sufficiently  alleged 
by  statement  that  same  indorsed  and  transferred;  Partridge  v.  Badger,  25  Barb. 
146,  holding  averment  of  treasurer's  authority  to  accept  drafts  implied  in  aver- 
ment that  drafts  were  accepted  by  treasurer  of  corporation;  Huey  v.  Pinney,  5 
Minn.  310,  Gil.  246,  holding  allegation  in  answer  that  plaintiff  at  request  of 
principal  and  without  consent  of  surety  extended  time  on  note  for  consideration, 
sufficient  to  inform  plaintiff  nature  of  defense. 

—  Action  on  account.' 

Cited  in  Graham  v.  Camman,  5  Duer,  697,  13  How.  Pr.  360,  holding  complaint 
alleging  indebtedness  upon  balance  of  account  which  defendant  agreed  to  pay  but 
has  refused,  not  demurrable;  Moss  v.  Lindblom,  39  App.  Div.  580,  57  N.  Y.  Supp. 
703,  holding  complaint  on  account  stated  sufficient  without  setting  forth  subject 
of  original  debt;  Hentz  v.  Miner,  46  N.  Y.  S.  R.  636,  18  N.  Y.  Supp.  880,  holding 
complaint  on  account,  alleging  indebtedness  in  certain  sura  for  money  expended 
and  commissions  earned  in  purchase  of  certain  goods  as  defendant's  agents  and  at 
her  request,  sufficient.    ,•  '"' 

—  Action  fop  topt. 

Cited  in  Clark  v.  Bowe,  60  How.  Pr.  98,  holding  complaint  in  action  against  offi- 
cer issuing  process  alleging  that  same  was  unlawful  and  void,  demurrable; 
Bradley  v.  Fanshawe,  3  How.  Pr.  N.  S.  118,  sustaining  complaint  in  action  for  con- 
version alleging  delivery  of  bonds  upon  request  to  defendant  as  agent  and  refusal 
of  latter  to  return  after  fatlure  to  sell;  Simser  v.  Cowan,  56  Barb.  395,  holding 
allegations  of  demand  and  refusal  unnecessary  in  action  for  unlawful  detention  o5 
cattle. 


Digitized  by  VjOOQIC 


67  AM.  DEC.)  NOTES  ON  AMERICAN  DEC1S10N&  600 

—  AflldavU  for  atUchlneut. 

Cited  in  Lanier  v.  City  Bank,  0  N.  Y.  Civ.  Proc.  Rep.  161,  holding  affidavit  in 
attachment  alleging  presentment  of  draft  and  refusal  of  payment,  sufficient; 
Nason  Mfg.  Co.  v.  Craft  Refrigerating  Mach.  Co.  30  N.  Y.  Supp.  1031,  on  suf- 
ficiency of  allegation  of  indebtedness  in  affidavit  for  attachment. 

—  Allegation  on  Information  and  belief. 

'  Cited  in  Humble  v.  McDonough,  5  Misc.  508,  25  N.  Y.  Supp.  965,  holding  allega- 
tion that  "defendant  says  that,  upon  information  and  belief,  he  denies  each  and 
every  allegation,"  good  as  denial  on  information  and  belief. 

—  Conclnalona  of  law. 

Cited  in  Williamson  ▼.  Wager,  00  App.  Div.  186,  86  N.  Y.  Supp.  684,  holding 
allegation  of  title  to  property  in  members  of  corporation,  conclusion  of  law; 
McKee  v.  Jessup,  62  App.  Div.  143,  70  N.  Y.  Supp.  796,  holding  compUint  stat- 
ing that  certain  parties  partners  and  owners  of  judgment,  not  demurrable  as  alk^- 
ing  conclusions  of  law;  Greenstein  v.  Jablonsky,  1  App.  Div.  580,  37  N.  Y.  Supp. 
538,  holding  allegation  in  foreclosure  that  principal  due,  defective  as  conclusion  of 
law;  Prickhardt  v.  Robertson,  4  N.  Y.  Civ.  Proc  Rep.  112,  17  Fed.  600,  holding 
complaint  to  recover  duties  paid  alleging  that  certain  sum  "by  law  the  true 
duty,"  demurrable  as  stating  conclusion  of  law ;  Hershfield  v.  Aiken,  3  Mont.  442, 
holding  complaint  that  note  "due  and  payable,"  defective  as  stating  conclusion  of 
law;  Delaware  County  Nat.  Bank  v.  King,  47  Misc.  447,  95  N.  Y.  Supp.  054,  hold- 
ing complaint  on  guaranty  alleging  making  of  same  as  security  for  note,  that  note 
unpaid  except  specified  sum  in  consequence  of  which  defendants  indebted  in  such 
sum,  no  part  of  which  paid,  not  defective  as  alleging  conclusions  of  law. 
Proof  under  pleadings. 

Cited  in  Harpending  v.  Shoemaker,  37  Barb.  270,  holding  conversion  provable 
under  complaint  alleging  indebtedness  for  personal  property;  McDonald  v.  David- 
son, 30  Cal.  173,  holding  proof  of  payment  admissible  under  answer  admitting 
allegations  of  complaint  that  money  received  and  pajrment  refused  and  setting  up 
payment  as  defense;  Finley  v.  Quirk,  9  Minn.  194,  86  A.  D.  93,  Gil.  179  holding 
legality  of  sale  not  raised  by  answer  denying  sale;  Van  De  Sande  v.  Hall,  13 
How.  Pr.  458,  holding  allegation  of  misrepresentations  necessary  to  permit  proof 
that  defendant  misled. 
Construction  of  term  "due." 

Cited  in  Ryan  v.  Douglas  County,  47  Neb.  9,  60  N.  W.  30,  construing  term  "due" 
in  assignment  of  interest  due,  as  not  including  money  subsequently  earned ;  Read 
Yf  Worthington,  9  Bosw.  617,  holding  direction  in  assignment  to  pay  creditors 
spph  sums  as  "may  become  due  them"  not  void  as  excluding  claims  already  due; 
Jones  V.  Adams,  37  Or.  473,  82  A.  S.  R.  766,  60  L.R.A.  388,  59  Pac.  811,  holding 
shar?  due  when  crop  harvested  under  lease  of  land  for  part  of  crop  with  no  stipu- 
lation as  to  time  of  payment;  Buehler  v.  Pierce,  175  N.  Y.  264,  67  N.  E.  573,  on 
construction  of  term  "due"  as  used  in  assignment. 

«7  AM.  DEC.  550,  BUFFALO  v.  HOLIiOWAY,  7  N.  Y.  403. 
Liability  for  negligence. 

Cited  in  Bliss  v.  Schaub,  48  Barb.  339,  holding  one  digging  hole  in  street  liable 
for  injuries  caused  by  failure  to  guard  same;  Higgins  v.  Western  U.  Teleg.  C;^. 
8  Misc.  433,  28  N.  Y.  Supp.  676,  holding  owner  of  building  furnishing  man  to 
contractor  to  run  elevator  liable  for  injuries  to  latter's  servant;  Ohio  &  M  R. 
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Co.  T.  Davis,  23  Ind.  653,  85  A.  D.  477,  holding  railroad  company  not  liable  for 
negligence  of  receiver  appointed  by  court. 
—  litabtlity  of  municipality. 

Cited  in  Wendell  v.  Troy,  39  Barb.  329,  holding  city  liable  for  failure  to  keep 
street  safe  for  travel;  Springfield  v.  Le  Claire,  49  111.  476,  holding  city  primarily 
liable  for  injury  to  one  falling  into  sewer  in  process  of  construction;  St.  Paul 
v.  Seitz,  3  Minn.  297,  Gil.  206,  74  A.  D.  753,  holding  city  reserving  jurisdiction 
over  work,  liable  for  negligence  of  contractor  in  not  guarding  hole;  Anderson  v. 
Fleming,  160  Ind.  697,  66  L.R.A.  119,  67  N.  E.  443,  holding  city  not  relieved  of 
liability  for  injuries  to  travelers  from  unsafe  condition  of  street  by  engaging  inde-^ 
pendent  contractor,  where  work  necessarily  renders  highway  unsafe  unless  guard- 
ed. 

Cited  in  reference  notes  in  60  A.  D.  90,  on  primary  liability  of  municipality 
for  injuries  from  defective  streets;  61  A.  D.  133,  on  municipal  liability  for  negli- 
gence; 61  A.  D.  221,  on  municipal  liability  with  respect  to  private  ministerial 
powers;  61  A.  D.  246,  on  duty  of  municipality  to  maintain  guards  and  lights 
about  excavation  in  street;  61  A.  D.  706,  on  municipal  liability  for  defective 
streets;  66  A.  D.  627,  on  liability  of  municipality  for  injuries  to  passengers  while 
street  is  undergoing  repairs;  69  A.  D.  636,  on  liability  of  cities  and  towns  for 
injuries  from  nonrepair  of  streets  and  highways;  86  A.  D.  692,  on  liability  of 
towns  and  cities  for  improperly  constructing  sewers  and  failing  to  keep  them 
in  repair;  30  A.  S.  R.  312,  on  municipal  liability  for  leaving  excavation  un-. 
guarded. 

Cited  in  notes  in  66  A.  D.  437,  on  liability  for  damages  where  city  ceases  to  act 
judicially  or  legislatively;  82  A.  D.  473,  on  liability  of  municipal  corporations 
for  defective  highways ;  4  L.R.A.  327,  as  to  when  municipal  corporation  is  not  lia- 
ble for  injuries  from  acts  of  its  officers. 
«»  Of  independent  contractor. 

Cited  in  Savannah  v.  Waldner,  49  6a.  316,  holding  city  not  relieved  of  liability 
for  injuries  caused  by  failure  to  keep  street  in  repair  because  work  done  by 
independent  contractor;  Storrs  v.  Utica,  17  N.  Y.  104,  72  A.  D.  437,  holding 
negligence  of  contractor  in  guarding  excavation  no  defense  to  city  in  action  by 
party  injured ;  Osbom  v.  Union  Ferry  Co.  63  Barb.  629,  holding  under  contract 
containing  stipulation  thot  contractor  shall  take  all  precautionary  measures, 
owner  not  excused  from  liability  for  obstruction  constituting  nuisance;  Gardner 
V.  Bennett,  6  Jones  &  S.  197,  holding  owner  liable  for  injuries  due  to  negligent 
guarding  of  building  by  contractor  where  work  done  under  superintendent  under 
control  of  former;  Sulzbacher  v.  Dickie,  6  Daly,  469,  61  How.  Pr.  600,  holding 
owner,  not  contractor,  liable  for  injury  to  tenant's  goods  between  removal  of  old 
roof  and  construction  of  new;  Vanderpool  v.  Husson,  28  Barb.  196,  holding  owner 
not  liable  for  negligence  of  servants  of  contractor  repairing  house  in  letting  tim- 
ber fall  injuring  traveler;  Wolf  v.  Third  Ave.  R.  Co.  67  App.  Div.  606,  74  N.  Y. 
Supp.  336,  holding  one  contracting  to  dig  trench  along  tracks  liable  to  passenger 
for  failure  to  guard  excavation;  Charlock  v.  Freel,  60  Hun,  395,  3  N.  Y.  Supp. 
226,  holding  one  contracting  to  make  sewer  in  street  and  save  city  harmless  from 
liability  for  negligence,  liable  to  one  injured  by  unguarded  excavation;  Creed 
V.  Hartmann,  29  N.  Y.  591,  86  A.  D.  341,  holding  one  contracting  to  build  houses 
for  owner  liable  for  negligence  of  subcontractor  in  failing  to  guard  excavations 
in  street;  Thaney  r.  A.  Friederick  k  Sons  Co.  44  Misc.  134,  89  N.  Y.  Supp.  787, 
holding   independent   contractor   for  mason   work  on  building  not  required  by 
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contract  to  protect  elevator  shafts,  not  liable  for  death  of  employee  of  electrical 
contractor;  Silvers  v.  Nerdlinger,  30  Ind.  53,  holding  contractor  not  liable  for 
failure  to  guard  excavation  in  absence  of  provision  in  contract  requiring  it  or 
giving  him  exclusive  possession;  Blackwell  v.  Wiswall,  24  Barb.  355,  14  How. 
Pr.  257,  holding  one  licensed  to  run  skiff  ferry  not  liable  for  negligence  of  lessee 
in  operating  boat. 

Cited  in  reference  note  in  80  A.  D.  83,  on  liability  of  municipal  corporation 
for  negligence  of  contractor  in  constructing  public  work. 

Cited  in  notes  in  76  A.  S.  R.  418,  on  liability  for  negligence  of  independent  con- 
tractors in  performing  work  for  cities;  14  L.R.A.  833,  on  liability  of  municipal- 
ity for  breach  of  its  duty  by  independent  contractor  employed  by  it;  65  L.R.A. 
841,  on  effect  on  employer's  liability  of  stipulation  by  independent  contractor  to 
take  appropriate  precautions  in  performance  of  dangerous  work. 

Criticized  in  Birmingham  v.  McCary,  84  Ala.  469,  4  So.  630,  holding  city  not 
liable  for  negligence  of  independent  contractor  in  failing  to  guard  and  light  ex- 
cavation. 

Retmbarsement  for  claim  paid. 

Cited  in  Pawtucket  v.  Pawtucket  Electric  Co.  27  R.  I.  130,  61  Atl.  48,  holding 
city  precluded  from  bringing  action  on  case  against  railroad  company  to  recover 
amount  of  judgment  against  city  for  defect  in  street  caused  by  railroad,  by  bond 
to  save  city  harmless. 

.  Cited  in  note  in  40  L.  ed.  U.  S.  713,  on  remedy  over  by  municipality  against 
wrongdoer  after  payment  of  damages  by  it  to  person  injured. 

Distinguished  in  Rochester  v.  Montgomery,  72  N.  Y.  65,  holding  contractor 
obstructing  street  causing  injury  to  pedestrian  liable  to  city  for  sum  compelled 
to  pay  person  injured. 

Sufficiency  of  pleading. 

Cited  in  Sbarboro  v.  Health  Department,  26  App.  Div.  177,  49  N.  Y.  Supp. 
1033,  holding  complaint  containing  insufficient  statement  of  facts  demurrable; 
Milligan  v.  Keyser,  52  Fla.  331,  42  So.  367,  holding  allegation  in  action  for  breach 
of  contract  that  it  was  duty  of  defendant- to  perform,  without  stating  facts  impos- 
ing duty,  insufficient;  McMillan  v.  Saratoga  A  W.  R.  Co.  20  Barb.  449,  holding 
relation  of  master  and  servant  shown  by  allegation  that  intestate  was  in  defend- 
ant's employ  as  engineer;  Pettey  v.  Emery,  96  App.  Div.  35,  88  N.  Y.  Supp.  823, 
holding  allegations  that  defendant  wrongfully  manipulated  affairs  of  company 
and  denied  plaintiff's  right  to  stock,  conclusions  of  law;  Swart  v.  Boughton, 
35  Hun,  281,  holding  allegation  that  assessment  levy  and  sale  void,  conclusion  of 
kw;  Ramsey  v.  Erie  R.  Co.  38  How.  Pr.  193,  7  Abb.  Pr.  N.  S.  156,  holding  com- 
plaint a9king  injunction  required  to  state  facts  conferring  right  thereto;  Carter 
V.  Koezley,  14  Abb.  Pr.  147,  9  Bosw.  583,  holding  answer  setting  up  new  matter 
required  to  state  facts. 
^  Allegations  of  negligence. 

Cited  in  Boardman  v.  Creighton,  93  Me.  17,  44  Atl.  121;  Griggs  v.  St.  Paul, 
9  Minn.  246,  Gil.  231 ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  163  Ind. 
247,  71  N.  E.  218, — holding  facts  showing  negligence  required  to  be  alkged; 
Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co.  125  Ala.  237,  50  L.R.A.  620,  28 
So.  438,  holding  allegation  of  negligence  of  railroad  in  setting  fires,  not  insuffi- 
cient for  failure  to  allege  facts  constituting  negligence;  Green  v.  Indian  Gold 
Min.  Co.  120  Fed.  715,  holding  allegation  that  duty  of  master  to  provide  servant 
safe  place  to  work,  insufficient  allegation  of  negligence;  Jeffersonville,  M.  &  I.  B. 
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Co.  T.  Dunlap,  29  Ind.  426,  holding  allegation  in  answer  in  action  against  rail- 
road, that  horse  killed  without  fault  of  defendant  hut  because  of  gross  negligence 
of  plaintiff,  insufficient;  Adriance,  P.  &  Co.  v.  Lehigh  Valley  R.  Co.  106  App. 
Div.  33,  93  N.  Y.  Supp.  473  ( dissenting  opinion ) ,  on  allegation  of  facts  showing 
negligence;  Hobson  v.  New  Mexico  &  A.  R.  Co.  2  Ariz.  171,  11  Pac.  545  (dis- 
senting opinion),  on  sufficiency  of  allegation  of  negligence. 

Cited  in  notes  in  59  L.R.A.  252,  on  sufficiency  of  general  allegations  Of  mu- 
nicipal negligence  as  to  excavations;   59  L.R.A.  275,  on  sufficiency  of  general 
allegations  of  negligence. 
What  admitted  by  demurrer. 

Cited  in  Bewley  v.  Equitable  Life  Assur.  Soc.  61  How.  Pr.  344,  holding  only 
facts  alleged  admitted  by  demurrer. 

57  AM.  DEC.  555,  STATE  t.  BOON,  35  N.  C.   (18  IRED.  L.)   244. 
What  constitutes  burglary  or  breaking. 

Cited  in  Frank  v.  State,  39  Miss.  705,  holding  raising  of  window  to  effect 
entrance,  burglary;  Carter  v.  State,  68  Ala.  96,  holding  entry  through  window 
found  open,  not  burglary;  Timmons  v.  State,  34  Ohio  St.  426,  32  A.  R.  376, 
holding  the  pushing  open  of  closed  transom,  and  entry  through  same,  burglary; 
State  V.  Willis,  52  N.  C.  (7  Jones,  L.)  190,  holding  entry  at  night  into  shanty 
through  chimney,  burglary;  Kent  v.  State,  84  Ga.  438,  20  A.  S.  R.  376,  11  S.  E. 
355,  holding  entry  by  turning  doorknob,  unlawful  breaking;  State  v.  Fleming, 
107  N.  C.  905,  12  S.  E.  131,  holding  entry  by  opening  blinds,  unlawful  breaking. 

Cited  in  reference  notes  in  93  A.  D.  588;  4  A.  S.  R.  113, — on  what  constitutes 
burglary. 

Cited  in  note  in  2  A.  S.  R.  384,  on  what  constitutes  '^breaking*'  in  burglary. 

Intent  to  commit  crime. 

Cited  in  State  v.  Beard,  6  Idaho,  614,  57  Pac.  867,  holding  question  as  to 
intent  to  commit  rape  by  putting  hand  on  person  of  girl,  for  jury:  Mitchell  v. 
State,  33  Tex.  Crim.  Rep.  575,  28  S.  W.  475,  holding  burden  upon  state  to  sustain 
charge  of  burglary  with  intent  to  commit  rape;  State  v.  Worthen,  111  Iowa, 
267,  82  N.  W.  910,  holding  one  breaking  into  room  in  night  time  and  taking 
indecent  liberties  with  woman  presumed  to  have  entered  to  steal;  State  v.  Mc- 
Bryde,  97  N.  C.  393,  1  S.  E.  925,  holding  stranger's  entry  in  night  time  into 
building  presumed  to  be  for  theft. 

Cited  in  reference  notes  in  77  A.  D.  339,  as  to  when  evidence  of  felonious  in- 
tent to  commit  rape  is  sufficient;  44  A.  S.  R.  32,  on  sufficiency  of  evidence  to 
convict  of  assault  with  intent  to  ravish ;  24  A.  S.  R.  347-852,  on  what  constitutes 
assault  with  intent  to  commit  rape;  44  A.  S.  R.  144,  on  assault  with  intent  to 
commit  rape. 

57  AM.  DEC.  557,  SLADE  v.  ETHERIDGE,  35  N.  C.  (13  IRED.  L.)  858. 
Determination  of  coarse  of  boundary  lines. 

Cited  in  reference  notes  in  58  A.  D.  756,  as  to  when  boundary  follows  meander- 
ings  of  stream;  64  A.  D.  579,  on  straight  line  indicated  where  one  point  is  de- 
scribed as  given  distance  from  another. 

57  AM.  DEC.  558,  WALTERS  v.  JORDAN,  35  N.  C.  (18  IRED.  L.)  861. 
Assignment  of  dower. 

Cited  in  note  in  39  A.  S.  R.  30,  as  to  whom  dower  may  be  assigned. 
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« Right  to    dower  of  woman  abandoning  husband  guilty  of  adultery. 

Cited  in  Reel  v.  Elder,  62  Pa.  308,  1  A.  D.  414,  26  Phila.  Leg.  Int.  324,  hold- 
ing wife  living  with  another  man  after  divorcing  husband  entitled  to  dower  in 
ktter's  lands;  Henderson  v.  Chaires,  25  Fla.  26,  6  So.  164,  holding  proof  of 
voluntary  desertion  by  wife  necessary  to  bar  dower;  Payne  v.  Dotson,  81  Mo. 
145,  51  A.  R.  225,  holding  dower  not  barred  by  wife's  involuntary  abandonment; 
Leonard  v.  Leonard,  107  N.  C.  171,  12  S.  E.  60,  holding  wife  guilty  of  adultery 
not  entitled  to  "year's  provision." 

Cited  in  reference  note  in  78  A.  D.  456,  on  elopement  and  adultery  of  wife  as 
bar  to  dower. 

Cited  in  notes  in  11  L.R.A.  791,  on  effect  of  abandonment  of  marriage  obli- 
gations by  wife  on  her  right  to  dower;  19  A.  D.  689,  on  adultery  as  bar  to  dower. 
Reversal  for  non-prejudictal  error. 

Cited  in  reference  notes  in  59  A.  D.  630,  on  effect  of  nonprejudicial  error  on 
right  to  reversal ;  63  A.  D.  665,  on  error  in  immaterial  instructions  as  no  ground 
for  reversal;  68  A.  D.  649,  on  erroneous  instructions  not  prejudicial  as  no 
ground  for  reversal. 

Cited  in  note  in  99  A.  D.  131,  on  harmless  instructions  as  ground  for  new 
trial  or  reversal. 

57  AM.  DEC.  568,  HETFIELD  T.  BAUM,  S5  X.  C.    (13  IRED.  li.)   894. 
Rights  and  Itabtlttles  of  owners  of  property  set  adrift  by  floods,  wrecks^ 
etc. 

Cited  in  notes  in  55  A.  D.  509,  on  rights  and  liabilities  of  owners  of  property 
set  adrift  by  floods,  wrecks,  and  other  causes;  23  E.  R.  C.  853,  on  wreck. 
Public  right  of  access  to  water. 

Cited  in  note  in  41  L.R.A.  268,  on  public  right  of  access  to  water. 

Way  by  necessity. 

Cited  in  reference  note  in  64  A.  D.  749,  on  when  way  of  necessity  created  by 
implication. 

Cited  in  note  in  85  A.  D.  675,  on  ways  from  necessity. 

Distinguished  in  Caroon  v.  Doxey,  48  N.  C.  (3  Jones,  L.)  23,  holding  owner  of 
land  used  only  as  cattle  range  not  entitled  to  way  by  necessity. 

Rights  In  waters. 

Cited  in  notes  in  8  L.R.A.(N.S.)  1047,  on  right  of  public  to  bathe  on  sea- 
shore; 23  E.  R.  C.  161,  on  rights  of  riparian  owners. 

57  AM.  DEC.  566,  LUSH  v.  McDANIEL,  85  N.  C.   (18  IRED.  L.)   485. 

Admissibility  of  opinion  evidence. 

Cited  in  Page  v.  Parker,  40  N.  H.  47,  holding  opinion  of  expert  as  to  quality 
of  soapstone  in  quarry,  competent;  State  ex  rel.  Grice  v.  Cecil  County,  54  Md. 
426,  holding  income  of  deceased  dentist  not  provable  by  expert  opinion  but  by 
those  knowing  his  character  and  skill;  Bell  v.  Morrisett,  51  N.  C.  (6  Jones,  L.) 
178,  holding  opinion  of  one  not  physician  as  to  health  of  slave,  incompetent. 

Cited  in  notes  in  66  A.  D.  239,  on  opinions  of  persons  who  are  not  physicians 
upon  medical  questions;  2  L.R.A.  669,  on  admissibility  of  opinions  of  witnesaea 
not  experts. 
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Declarations  as  competent  evidence. 

Cited  in  reference  note  in  64  A.  D.  60,  on  declarations  of  third  persons  part  of 
res  gestse. 
•—  Proof  of  declarations  of  pain  or  bodily  condition. 

Cited  in  Phillips  v.  Kelly,  29  Ala.  628,  holding  expression  showing  pain  ad- 
missible in  action  for  damages  for  assault;  Atchison,  T.  A,  S.  F.  R.  Co.  v.  Johns, 
36  Kan.  769,  59  A.  R.  609,  14  Pac.  237,  holding  one  hearing  declarations  of  pain 
by  injured  party  competent  witness  in  action  for  damages;  Sherrill  v.  Western 
U.  Teleg.  Co.  117  N.  C.  352,  holding  sister  competent  witness  as  to  brother's 
declarations  of  suffering  for  nondelivery  of  telegram  announcing  sickness  of 
•child;  Kckles  v.  Bates,  26  Ala.  655,  holding  slave's  declarations  as  to  bodily  suf- 
fering inadmissible  in  action  for  breach  of  warranty ;  Indiana  Union  Traction  Co. 
V.  Jacobs,  167  Ind.  85,  78  N.  E.  325,  holding  patient's  declarations  to  physician 
as  to  injuries  admissible  in  action  for  damages  therefor;  Rowland  v.  Phila- 
delphia, W.  &  B.  R.  Co.  03  Conn.  415,  28  Atl.  102,  holding  statement  to  physician 
as  to  internal  injury  which  has  healed  not  admissible  in  action  against  railroad 
company  for  injury;  Steel  t.  Shafer,  39  111.  App.  185,  holding  plaintifTs  declara- 
tions as  to  mental  condition  at  time  of  affray  inadmissible  in  action  of  trespass; 
State  v.  Harris,  63  N.  C.  1,  holding  declaration  of  party  that  shoulder  burned 
•competent  to  show  existence  of  burn  before  death. 

Cited  in  reference  note  in  61  A.  D.  188,  on  declarations  of  slave  as  to  suffer- 
ing and  condition  as  evidence  of  his  state  at  time  when  made  in  action  for 
breach  of  warranty  of  soundness. 

Cited  in  notes  in  95  A.  D.  67,  on  admissibility  of  exclamations  of  pain  and 
declarations  respecting  injuries;  33  A.  R.  829,  on  admissibility  of  complaints 
made  by  injured  party  in  suit  for  damages. 

IS7  AM.  DEC.  569,  ROOKS  ▼.  MOORE,  44  N.  C.    (BUSBEE,  L.)    1. 
Ijease  of  turpentine  trees. 

Cited  in  Denton  v.  Strickland,  48  N.  C.  (3  Jones,  L.)  61,  holding  agreement  to 
cultivate  pine  trees  for  half  of  turpentine,  not  lease. 
Trover  by  tenant  In  common. 

Cited  in  Shearin  v.  Riggsbee,  97  N.  C.  216,  1  S.  E.  770;  Powell  v.  Hill,  64  N. 
C  169, — holding  trover  not  maintainable  by  one  tenant  in  common  against 
another. 

Cited  in  reference  notes  in  74  A.  D.  68,  on  when  trover  lies  between  cotenants ; 
€6  A.  D.  57,  on  right  of  tenant  to  maintain  trover  against  cotenant. 

Cited  in  notes  in  24  A.  S.  R.  818,  on  conversion  by  cotenant  in  chattels;  12 
L.R.A.  264,  on  liability  of  tenant  in  common  in  action  of  trover  for  refusal  to 
permit  a  division  or  severance  of  the  common  interest. 

Sale  by  one  tenant  in  common  of  chattels. 

Cited  in  note  in  16  A.  S.  R.  661,  on  sale  by  one  tenant  in  common  of  chattels. 

57  AM.  DEC.  571,  WIXSTEAD  v.  REID,  44  N.  C.    (BUSBEE,  I4.)    76. 
Recovery  on  special  contract  or  quantum  meruit. 

Cited  in  PuUen  v.  Green,  75  N.  C.  215,  holding  one  entitled  to  recover  on 
special  contract  for  services  up  to  time  of  termination  only;  McMahan  v.  Miller, 
"82  N.  C.  317,  holding  party  entitled  to  maintain  assumpsit  against  other  party 
to  contract  although  performance  by  former  prevented  by  latter's  default;  Simp- 
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son  V.  Carolina  C.  R.  Co.  112  N.  C.  703,  16  S.  E.  863,  holding  one  agreeing  to 
furnish  water  supply  entitled  to  recover  reasonable  value  of  work  although  work 
not  satisfactory  where  other  party  completed  job  without  giving  other  party 
opportunity  to  remedy  defect;  Hysell  v.  Sterling  Coal  k  Mfg.  Co.  46  W.  Va,  158,. 
33  S.  E.  95,  holding  one  agreeing  to  put  tin  roof  on  house  at  certain  price  per 
square  yard  entitled  to  recover  on  quantum  meruit  where  house  destroyed  with- 
out his  fault  before  work  finished. 

Cited  in  reference  notes  in  71  A.  D.  166,  on  assiunpsit  in  case  of  part  perform- 
ance of  special  contract;  74  A.  D.  300,  on  quantum  meruit  under  special  con- 
tract; 98  A.  D.  667,  on  recovery  for  services  rendered  under  incompleted  special 
contract;  75  A.  D.  393,  on  recovery  on  quantum  meruit  in  case  of  prevention 
of  complete  performance  of  contract;  81  A.  D.  292,  on  recovery  on  quantum 
meruit. 
Recovery  on  entire  contract. 

Cited  in  Brewer  v.  I'ysor,  48  N.  C.  (3  Jones,  L.)  380,  holding  recovery  on 
quantum  meruit  not  allowed  under  contract  to  dig  ditch  for  specified  sum;  Niblett 
V.  Herring,  49  N.  C.  (4  Jones,  L.)  262,  holding  one  refusing  to  complete  con- 
tract to  render  services  not  entitled  to  recover  anything;  White  v.  Brown,  47 
N.  C.  (2  Jones,  L.)  403,  holding  promise  to  pay  for  slaves  at  certain  rate- 
until  certain  work  finished,  entire  contract  defeating  recovery  unless  slaves- 
furnished  imtil  work  completed;  Russell  v.  Stewart,  64  N.  C.  487,  denying  re- 
covery for  50  bushels  under  contract  to  deliver  100;  Thigpen  v.  Leigh,  93  N^ 
C,  47,  denyiiig  recovery  by  cropper  abandoning  contract;  Jones  v.  Mial,  82  N» 
C.  252,  holding  one  agreeing  to  publish  paper  upon  promise  of  another  to* 
furnish  specified  number  of  subscribers  entitled  to  maintain  assumpsit  against 
latter  for  loss  sustained  by  breach. 

Cited   in  reference  notes  in  60  A.  D.  393,  on  right  to  recover  on  quantuin 
meruit  on   part  performance  of  entire  contract;    61   A.   D.  90,  on  recovery   in 
assumpsit  for  part  performance  of  entire  contract;   75  A.  D.  473,  on  right  of 
party  in  default  on  entire  contract  to  recover  for  part  performance. 
Performance  as  condition  precedent  to  recovery  on  contract. 

Cited  in  reference  notes  in  65  A.  D.  606,  on  apportionment  of  contracts;  71 
A.  D.  358,  on  necessity  of  performing  condition  precedent  before  recovering  on 
contract;  100  A.  D.  602,  on  performance  as  condition  precedent  to  recovery  of 
any  part  when  contract  is  entire. 

Cited  in  notes  in  62  A.  D.  55,  on  necessity  to  recovery  of  strictly  perform- 
ing conditions  precedent;  59  A.  S.  R.  283,  on  full  performance  of  entire  con- 
tract. 
Measure  of  recovery  for  part  performance. 

Cited  in  reference  note  in  62  A.  D.  478,  on  measure  of  recovery  in  case  of 
part  performance  of  special  building  contract. 

67  AM.  DEC.  673,  HARRISON  v.  PENDER,  44  N.  C.  (BUSDEE,  L.)  78. 
Impeachment  of  debt  or  Judgment. 

Cited  in  Bank  of  Fayetteville  v.  Spurling,  52  X.  C.  (7  Jones,  L.)  398,  hold- 
ing junior  attachment  creditor  not  permitted  to  intervene  in  prior  attachment 
to  contest  validity  of  debt;  Salemonson  v.  Thompson,  13  N.  D.  382,  101  X.  \\v 
320,  holding  judgment  by  court  having  jurisdiction  conclusive  evidence  of  debt, 
in  absence  of  fraud. 

Cited  in  reference  note  in  62  A.  D.  331,  on  collateral  assaults  on  judgments. 
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Impeachment  of  attachment  after  trial. 

Cited  in  note  in  36  L.R.A.  783,  on  right  of  creditors  to  question  validity  of 
attachment  after  the  trial. 

57  AM.  DEC.  574,  SMITH  v.  SHARPE,  44  X.  C.   (BUSBEE,  Jj.)   91. 
What  Is  waste. 

Cited  in  reference  notes  in  66  A.  D.  711,  on  necessity  that  act  be  prejudicial 
to  inheritance  to  constitute  waste;  66  A.  D.  452,  on  what  is  waste. 
Action  for  waste  against  co-tenant. 

Cited  in  Darden  v.  Cowper,  52  N.  C.  (7  Jones,  L.)  210,  75  A.  D.  461,  holding 
action  of  waste  not  maintainable  by  tenant  against  cotenant  using  timber  and 
wearing  out  land  with  crops. 

Cited  in  reference  note  in  72  A.  D.  581,  on  liability  of  tenant  in  common 
to  cotenant  for  waste. 
Rights  of  co-tenant  as  to  fishery. 

Cited  in  note  in  60  L.R.A.  516,  on  rights  of  cotenants  as  to  fishery. 

57  AM.  DEC.  577,  SATTERWHITE  ▼.  HICKS,  44  N.  C.    (BUSBEE,  L.) 
105. 

Admissibility  of  declarations. 

Cited  in  Maagee  v.  Blankenship,  95  N.  C.  563,  holding  grantor's  declarations 
in  derogation  of  title  made  while  in  possession,  admissible  against  grantee; 
McCanless  v.  Reynolds,  67  N.  C.  268,  holding  vendor's  declarations  prior  to 
sale  competent  to  prove  bona  tides  of  transaction. 

Cited  in  reference  notes  in  60  A.  D.  63,  on  evidence  of  vendor's  declarations 
to  show  that  sale  was  fraudulent;  65  A.  D.  418,  on  admissibility  of  declara- 
tions of  vendor  of  personalty  while  holding  it  against  those  claiming  under  him; 
53  A.  S.  R.  223,  on  admissibility  of  vendor's  statements  to  show  fraudulent 
intent. 

Cited  in  note  in  11  A.  D.  767,  on  admissibility  of  statements  out  of  court  in 
corroboration. 

Fraud  in  conveyance. 

Cited  in  McCandless  v.  Flinchum,  89  N.  C.  373;  McCullock  v.  Doak,  68  N. 
C.  267, — holding  deed  by  insolvent  grantor  void;  Harrell  v.  Mitchell,  61  Ala. 
270,  holding  conveyance  by  one  against  whom  suits  pending  presumed  to  be 
fraudulent. 

—  To  relative. 

Cited  in  Tread  well  v.  Graham,  88  N.  C.  208,  holding  deed  by  insolvent  father 
to  son  in  presence  of  another  son  presumed  to  be  fraudulent;  Fluegel  v. 
Henschel,  7  N.  D.  276,  66  A.  S.  R.  642,  74  N.  W.  996,  holding  conveyance  by 
one  brother-in-law  to  another  not  presumed  to  be  fraudulent  as  to  creditors. 

Cited  in  note  in  32  L.R.A.  68,  on  effect  oi  relationship  or  intimacy  between 
purchaser  and  fraudulent  vendor. 

Distinguished  in  Reiger  v.  Davis,  67  N.  C.   185,  holding  open  conveyance  by 
one  near  relative  to  another  not  presumed  to  be  fraudulent. 
Presumption  from  failure  to  offer  evidence. 

Cited  in  Yarborough  v.  Hughes,  139  N.  C.  199,  51  S.  E.  904,  holding  presump- 
tion created  against  party  by  failure  to  introduce  documentary  evidence  relevant 
to  issue. 
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Harden  of  proof  as  to  fraudulent  conveyances. 

Cited  in  notes  in  13  L.R.A.  350,  on  burden  pf  proving  fraud;  11  A.  S.  R. 
758,  on  burden  of  proof  as  to  fraudulent  conveyances. 

Instruction  for  defendant. 

Cited  in  Lee  v.  Williams,  112  N.  C.  510,  17  S.  E.  165,  holding  it  duty  of  trial 
judge  to  instruct  jury  in  favor  of  defendant  when  no  sufficient  evidence  presented 
by  plaintiff. 

Cited  in  reference  note  in  66  A.  D.  315,  on  correctness  of  instruction  that 
t.her<%  is  no  evidence  of  facts  sought  to  be  proved. 

57  AM.  DEC.  581,  SAUNDERS  \.  HAUGHTON,  4S  N.  C.   (8  IRED.  EQ.) 

217. 
Rights  of  life  tenant  and  remainderman  In  personalty. 

Cited  in  reference  notes  in  65  A.  D.  592,  on  right  of  tenant  for  life  of 
personalty  to  increment  during  tenancy;  80  A.  D.  197,  on  rights  of  tenant  for 
life  in  personalty;  84  A.  D.  174,  on  effect  of  general  bequest  of  residue  for  life 
including  articles  consumed  in  using;  86  A.  D.  173,  on  rights  of  tenant  for  life 
and  remainderman  in  personal   property. 

Cited   in   notes   in   57   A.   D.   590,   on   rights   of   life   tenant   in   money    and 
personal  property;    17   L.R.A.   81,  on   title  to   increase  of  animals  as  between 
life  tenant  and   remainderman;   25  £.  R.  C.  51,  on  rights  of  life  tenant  and 
remainderman  in  chattels. 
Executor's  sale  of  property. 

Cited  in  Leonard  v.  Owen,  93  Ga.  678,  20  S.  E.  65,  holding  executor  not  en- 
titled to  sell  increase  of  stock  where  stock  given  to  widow. 

57  AM.  DEC.  583,  GARNER  t.  GARNER,  45  N.  C.   (BUSBEE,  EQ.)    1. 
Validity  and   enforcement  of  gift  or  deed. 

Cited  in  Ex  parte  McBee,  63  N.  C.  332,  denying  power  of  equity  to  give  ef- 
fect to  void  gift  because  donee  son  of  donor;  Marling  v.  Marling,  9  W.  Va.  79, 
27  A.  R.   535,   holding  father's  unsealed  deed  of  land  to  child  enforceable   in 
equity. 
—  To  wife. 

Cited  in  Smith  v.  Smith,  60  X.  C.  (Winst.  £q.)  30,  holding  liusband*8  gift 
to  wife  during  coverture  valid  in  equity;  Paschall  v.  Hall,  58  N.  C.  (5  Jones, 
Eq.)  108,  sustaining  husband's  right  to  make  valid  gift  of  slave  to  wife;  Parish 
V.  Merritt,  48  N.  C.  (3  Jones,  L.)  38,  holding  widow  entitled  to  life  interest 
in  slaves  granted  by  husband  to  granddaughter,  but  reserving  life  interest  to 
himself  and  wife;  Winbome  v.  Downing,  106  N.  C.  20,  10  S.  E.  888,  holding 
husband's  deed  to  wife  based  on  consideration  sustainable  in  equity;  Walton 
v.  Parish,  95  N.  C.  259,  sustaining  validity  of  deed  to  wife  by  husband  about 
to  enter  army,  reserving  enough  to  pay  debts. 

Cited  in  reference  notes  in  67  A.  D.  629,  on  equitable  support  of  gifts  and 
conveyances  by  husband  to  wife;  68  A.  D.  392,  on  attitude  of  equity  toward  gift 
or  conveyance  from  husband  to  wife;  72  A.  D.  577,  on  validity  of  gift  by 
liusband  to  wife;  89  A.  D.  204,  on  validity  of  gift  from  husband  to  wife  in 
equity  when  there  are  no  creditors;  58  A.  S.  R.  426,  on  gift  by  husband  to 
wife. 
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Creation  and  enforcement  of  trast.  *    .  • 

Cited  in  Beam  v.  Bridgers,  108  N.  C.  276,  23  A.  S.  R.  69,  13  S.  E.  112,  holding 
trust  in  favor  of  wife  created  by  husband's  investment  of  vi^ife's  money  under 
agreement  that  it  remain  hers;  Lamb  v.  Pigford,  54  N.  C.  (1  Jones,  Eq.)  196, 
holding  action  maintainable  in  equity  b^^  incompetent  grantor  to  charge  trust 
upon  conveyance  6f  slaves  to  relieve  influencing  former^ 
Agreements  between  husband  and  wife  as  to  earnings  aiid  Services. 

Cited  in  note  in  58  A.  S.  R.  494,  on  agreements  between  husband  and  wife 
to  compensate  each  other's  services,  or  to  relinquish  6lainis  on  iach  bther'B 
earnings  or  profits. 

^7   AM.   DEC.   586,  BRASWELIi  v.   MOREHEAD,   45   N.   C.    (BUSBEE, 

EQ.)   26. 
Rights  of  life  tenant  and  contingent  owner. 

Cited  in  iVilliams  v.  Smith,  57  >J.  C.  (4  Jones,  Sq.)  "254,  holdift^  6ne  having 
remainder  interest  in  slaves  not  entitled  to  seize  other  property  after  dlaves 
removed  from  state.  .  » -    . 

Cited  in  reference  notes  in  57  A.  D.  683;  80  A.  D.  197, — on  rights  of  tenant 
for  life  in  personalty;  86  A.  D.  173,  on  rights  of  tenant  for  life  and  remainder- 
man in  personal  property;  40  A.  S.  R.  206,  on  right  to  possession  of  personalty 
as  between  life  tenant  and  remainderman;  68  A.  S.  R<  627,  on  right  of  life  ten- 
ants to  income  of  property. 

Cited  in  note  in  14  A.  Si  R.  628,  629,  on  mode  of  determining  rights  and 
remedies  of  reversioners  and  remaindermen^ 
—  To  protect  property. 

Cited  in  Pavkovich  v.  Southern  P.  R,  Co.  160  CaL  39,  87  Pac.  1097,  holding 
owner  of  contingent  interest  in  land  entitled  to  enjoin  threateed  injury; 
Gordon  v.  Lowther,  75  N.  C.  193,  holding  owner  of  executory  bequest  entitled  to 
protect  interest  from  waste;  Peterson  v.  Ferrell,  127  N*  C.  169,  37  S.  E.  189, 
holding  remainderman  entitled  to  enjoin  acts  of  waste;  Jones  v.  Britton>  102 
N.  C.  166,  4  L.R.A.  178,  9  S.  E.  554,  sustaining  right  of  judgment  creditor  to 
prevent  owner  of  homestead  from  impairing  value  by  cutting  trees;  Lancaster 
County  v.  Fitzgerald,  74  Neb.  433,  104  N.  W.  875,  sustaining  right  of  county 
to  prevent  acts  of  waste  on  land  on  which  taxes  unpaid. 

57  AM.  DEC.  590,  BARNES  ▼.  WARD,  45  N.  C.    (BUSBEE,  EQ.)    93. 
Avoidance  of  release. 

Cited  in  Bean  v.  Western  North-  Carolina  R.  Co.  107  N.  C.  731,  12  S.  E. 
600,  holding  release  by  party  when  in  condition  incapable  of  understanding 
same  voidable  in  equity. 

Support  of  child. 

Cited  in  Mull  v.  Walker,  100  N.  C.  46,  6  S.  E.  685,  holding  parent  without 
means  entitled  to  use  funds  of  child  for  latter's  support;  Dixon  v.  Hosick,  101 
Ky.  231,  41  S.  W.  282,  holding  that  stepfather  in  loco  parentis  cannot  claim 
Compensation   for   infant's   support  in  absence  of  express  agreement. 
Authority  of  guardian  as  to  maintenance  of  ward. 

Cited  in  reference  notes  in  67  A.  D.  224,  ort  authority  of  guardian  to  ex- 
pend more  than  income  for  benefit  of  ward;  74  A.  D*  186,  on  right  of  guardian 
Am.  Dec.  Vol.  VIII.— 39.  * 
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to  expend  'more  than   income  for   ward's  maintenance  and  education  without 
sanction  of  court. 

Cited  in  note  in  89  A.  S.  R.  301,  on  power  of  guardians  as  to  maintenance 
of  ward. 

Injanctlon  against  legal  or  Jndlcial  proceedings. 

Cited  in  reference  note  in  81  A.  D.  132,  on  injunctions  against  legal  or 
judicial  proceedings. 

57  AM.  DEC.   59S,  SMITH  v.  FORTESCUE,  45  N.  C.    (BUSBEE,  EQ.> 

127. 
Joint  liability  for  injury  to  estate. 

Cited  in  Dancy  v.  Duncan,  96  N.  C.  Ill,  1  S.  E.  455,  holding  one  joining  with 
executor  in  misuse  of  note  of  estate  liable  with  latter. 

57   AM.   DEO.  595,  McDOWEIili  v.   SIMMS,   45  N.   C.    (BUSBEE,  £Q.> 

130. 
Rights  and  remedies  in  contract  of  sale. 

Cited  in  note  in  12  L.R.A.  245,  on  rights  and  remedies  of  vendee  in  contract 
of  sale  of  land. 

—  Rescission  of  sale. 

Cited  in  Stanton  v.  Hughes,  97  N.  C.  318,  1  S.  E.  852,  holding  rescission  of 
contract  of  sale  improper  when  it  is  impossible  to  restore  parties  to  former 
position;  Blackman  v.  Stone,  3  Tenn.  Ch.  370,  holding  right  to  rescind  con- 
tract for  interest  in  worthless  patent  lost  by  unreasonable  delay;  Petti  John  ▼. 
Williams,  65  N.  C.  (2  Jones,  Eq.)  302,  on  right  to  rescind  contract  for  sale 
of  fishery  rights  for  misrepresentations  after  use  of  property  for  two  years. 
Fraud  in  bidding  at  auction  sale. 

Cited  in  Davis  v.  Keen,  142  N.  C.  406,  65  S.  E.  359,  holding  auction  sale 
vitiated  by  fraud  in  bidding;  Whitaker  v.  Bond,  63  N.  C.  290,  holding  agree- 
ment to  divide  land  if  another  would  not  bid  at  auction  sale,  void. 

Cited  in  reference  note  in  75  A.  D.  598,  on  elTect  of  employment  of  puffers. 

67  AM.  DEC.  599,  SACKETT  v.  TWINING,  18  PA.  199. 
What  is  Judicial  sale. 

Cited  in  McGinnis  v.  Patrick,  12  Pittsb.  L.  J.  N.  S.  310,  holding  that  orphans" 
courts  in  partition  are  judicial  sales  and  devest  all  liens. 

Cited    in    reference    notes    in    70    A.    D.    647,    on    administrator's   sale   being 
judicial  sale;   43  A.  S.  R.  580,  as  to  whether  sales  by  executors  or  adminis- 
trators are  judicial  sales. 
Caveat  emptor  as  applicable  to  Judicial  sales. 

Cited  in  Norton  v.  Nebraska  Loan  &  T.  Co.  40  Neb.  394,  58  N.  W.  953,  holdings 
doctrine  of  caveat  emptor  applicable  to  judicial  sales;  Bickley  v.  Diddle,  33 
Pa.  276,  holding  rule  of  caveat  emptor  applicable  to  sales  under  order  of 
orphans'  court;  Fahrig  v.  Schimpff,  199  Pa.  423,  85  A.  S.  R.  796,  49  Atl.  237, 
holding  one  bidding  at  administrator's  sale  not  entitled,  after  confirmation,  to 
question  validity  of  sale;  Pringle  v.  JRogers,  193  Pa.  94,  44  Atl.  275,  holding 
purchaser  at  sale  under  order  of  orphans'  court  not  entitled  to  question 
quantity  conveyed  after  deed  and  payment;  Allen  v.  Gault,  27  Pa.  473,  67  A. 
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D.  485,  holding  partition  sale  subject  to  attack  by  successful  bidder  on  ground 
of  want  of  title  in  alleged  owners. 

Cited  in  reference  notes  in  61  A.  D.  353,  on  applicability  to  judicial  sales  on 
doctrine  of  caveat  emptor;  62  A.  D.  747,  on  applicability  of  caveat  emptor  to 
sales  by  order  of  orphans'  courts  and  judicial  sales;  S3  A.  D.  230,  on  caveat 
emptor  as  rule  at  judicial  sale;  33  A.  S.  R.  118,  on  application  of  caveat  emptor 
to  judicial  sales. 

Cited  in  notes  in  70  A.  D.  573,  as  to  when  purchaser  at  execution  or  judicial 
sale  may  obtain  release  from  bid;  70  A.  D.  584,  on  mistake  as  ground  for  relief 
as  to  judicial  sale. 
Impeachment  of  probate  court  Judgments. 

Cited  in  reference  note  in  63  A.  D.  83,  on  impeaching  judgments  of  probate 
courts. 

Effect  of  confirmation  of  Judicial  sales. 

Cited  in  reference  note  in  43  A.  S.  R.  681,  on  effect  and  conclusiveness  of 
order  confirming  judicial  sale. 

Cited  in  note  in  29  A.  S.  R.  409,  on  effect  of  confirmation  to  validate  void 
judicial  sale. 

Remedies  against  purchaser  at  Judicial  sales. 

Cited  in  note  in  52  A.  S.  R.  177,  on  remedies  against  purchasers  at  judicial 
sales. 

Apportioning  purchase  at  execution  or  Judicial  sale. 

Cited  in  note  in  21  L.R.A.  48,  on  apportioning  purchase  at  execution  or 
judicial  sale. 

Sale  under  order  of  orphans'  court. 

Cited  in  Girard  Life  Ins.  Annuity  &  T.  Co.  v.  Farmers'  &  M.  Nat.  Bank,  57 
Pa.  388,  holding  entire  interest  of  heir  transferred  by  judgment  of  orphans' 
court  ordering  sale  in  partition. 

67  AM.  DEC.  602,  CHOUTEAUX  T.  LEECH,  18  PA.  224. 
Secret  limitations  of  agent's  authority. 

Cited  in  reference  notes  in  60  A.  D.  303,  as  to  when  principal  is  bound  by 
agent's  contracts  notwithstanding  private  limitation  of  agent's  authority;  65 
A.  D.  557,  on  right  to  limit  agent's  authority  by  secret  instructions;  67  A.  D. 
266,  on  necessity  for  specific  limitation  to  release  principal  from  acts  of  agent 
within  ordinary  scope  of  authority. 

Cited  in  note  in  2  L.R.A.  824,  on  effect  upon  third  persons  of  private  restric- 
tions on  agent's  authority. 
Limitation  of  carrier's  liability. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Meyer,  78  Ala.  597,  holding  carrier  en- 
titled to  limit  liability  for  transportation  of  goods  on  own  line;  Farnham  v. 
Camden  &  A.  R.  Co.  55  Pa.  53,  sustaining  limitation  of  carrier's  liability  for 
loss  of  freight;  Verner  v.  Sweitzer,  32  Pa.  208,  holding  inconspicuous  limita- 
tion of  liability  on  omnibus  check,  insufficient;  McDonald  v.  Mangold,  61  Mo. 
App.  291,  sustaining  right  of  initial  carrier  to  limit  liability  in  ticket  for 
use  beyond  own  line. 

Cited  in  note  in  62  A.  D.  130,  on  power  of  common  carrier  ,to  limit  liability 
by  express  agreement. 
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>2^otlce  of  Agent's  antliorlty. 

Cited  in  Kice  v.  Jackson,   16  Pa.   Co.  Ct.   15,  holding  one  contracting  with 
agent  chargeable  with  extent  of  latter's  authority. 
£xplanation  of  shipping  bill. 

Cited  in  The  btar  of  Hope,  2  Sawy.  15  Fed.  Cas.  No.  13,313,  holding  evidence 
admissible  to  explain  bill  of  lading  as  to  where  on  ship  goods  to  be  carried. 
Proof  of  carrier's  contract  to  transport. 

Cited  in  Pittsburgh,  C.  t.  &  St.  L.  K.  Co.  v.  Bryant,  36  Ind.  App.  340,  75  N.  E. 
829,  holding  contract  to  carry  freight  shown  by  payment  of  charges  and  leaving 
goods  with  agent  for  shipment. 
lilablllty  of  common  carrier. 

Cited  in  Pennsylvania  K.  Co.  v.  Naive,  112  Tenn.  239,  64  L.R.A.  443,  79  S. 
W.  124,  holding  carrier  receiving  perishable  freight  day  preceding  holiday  liable 
for  loss  where  consignee  not  notified  until  day  after  holiday;  Hays  v.  The 
''Nat.  Holmes,"  20  Pliila.  Leg.  Int.  117,  holding  that  loss  by  collision  without 
fault  on  part  of  carrier  boat  is  covered  by  exception  of  ^'unavoidable  dangers 
of  river  navigation,*'  though  collision  caused  by  negligence  of  those  navigating 
other  vessel. 

—  Beyond  own  line. 

Cited  in  Gray  v.  Jackson,  61  N.  H.  9,  12  A.  R.  1,  4  Legal  Gaz.  366,  holding 
carrier  not  agreeing  to  deliver  goods  at  point  beyond  line  not  liable  for  loss  by 
connecting  carrier. 

Cited  in  note  in  2  A.  K.  142,  on  liability  of  carrier  for  loss  beyond  his  own 
line. 

—  Connecting  carrier. 

Cited  in  Eckles  v.  Missouri  P.  R.  Co.  112  Mo.  App.  240,  87  S.  W.  99,  holding 
initial  carrier  not  liable  for  loss  of  goods  through  negligence  of  connecting 
carrier;  Nashua  Lock  Co.  v.  Worcester  AN.  R.  Co.  48  N.  H.  339,  2  A«  R.  242; 
Lawrence  v.  Winona  A  St.  P.  R.  Co.  15  Minn.  390,  Gil.  313,  2  A.  R.  130,— 
holding  connecting  carrier  not  liable  for  loss  of  goods  in  course  of  transporta- 
tion where  contract  made  with  initial  carrier. 

Cited  in  note  in  106  A.  S.  R.  608,  on  joint  liability  of  connecting  carriers 
for  torts  or  negligence  of  other  lines  where  one  freight  is  paid. 
Contract  of  carrier  to  transport  beyond  Its  own  line. 

Cited  in  Camblos  v.  Philadelphia  &  R.  R.  Co.  4  Brewst.  (Pa.)  563,  Fed.  Cas. 
No.  2,331,  9  Phil.  411,  30  Phila.  Leg.  Int.  149;  Baltimore  &  P.  S.  B.  Co.  v. 
Brown,  54  Pa.  77,  24  Phila.  Leg.  Int.  412;  Wyman  v.  Chicago  A  A.  R.  Co.  4 
Mo.  App.  35, — sustaining  power  of  carrier  to  contract  to  deliver  freight  beyond 
own  line:  Page  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  7  S.  D.  297,  64  N.  W.  137, 
holding  carrier  bound  by  contract  to  carry  freight  beyond  own  line;  Phila- 
delphia &  R.  R.  Co.  V.  Ramsey,  89  Pa.  474,  7  W.  N.  C.  285,  holding  question 
whether  carrier  receiving  package  contracts  to  deliver  at  destination  or  con- 
necting carrier,  for  jury. 

Cited  in  note  in  72  A.  D.  242,  on  what  are  through  contracts  of  carriage  and 
evidence  and  effect  thereof. 
Carrler*s  dnty  as  to  damaged  goods. 

Cited  in  not^  in  13  A.  D.  473,  on  carrier's  duty  as  to  damaged  goods. 
Klfect  of  bill  of  lading. 

Cited  in  note  in  4  L.R.A.  244,  on  bill  of  lading  as  receipt  and  as  contract. 
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&7  AM.  DEC.  6a6»  STRIMPFLER  v.  ROBERTS,   18  PA.  283. 

Proof  of  resuUinir  trust. 

Cited  in  Serfass  v.  Serfass,  14  Pa.  Co;  Ct.  97,  holding  resulting  trust  provable 
by  clear  parol  evidence;  Rice  v.  Pennypacker,  5  Houstl  (Del.)  279  (dissenting 
opinion),  on  parol  proof  of  resulting  trust;  Earnest's  Appeal,  106  Pa.  310,  15 
W.  N.  C.  19,  41  Phila.  Leg.  Int.  471,  holding  resulting  trust  not  established 
by  wife  taking  deed  to  land  purchased  by  husband;  Zimmerman  v.  Barber, 
176  Pa.  ],  34  Atl.  1002,  holding  resulting  trust  not  conclusive  by  proof  of 
payment  by  one  and  conveyance  to  another;  Salisbury  v.  Clarke,  61  Vt.  453, 
n  Atl.  135,  holding  resulting  trust  not  established  by  mere  proof  that  grantee 
pauper;  Harvey  v.  Pennypacker,  4  Del.  Ch.  445,  holding  resulting  trust  not 
established  by  payment  of  purchase  price  by  way  of  loan;  White  v.  Sheldon,  4 
Nev.  280,  holding  loan,  not  resulting  trust,  presumed  by  advance  of  money 
to  another  to  purchase  land;  Byers  v.  Danley,  27  Ark.  77,  holding  trust  in 
favor  of  agent  not  created  by  purchase  of  land  for  principal  with  money  ad- 
vanced by  former;  Gale  v.  Harby,  20  Fla.  171,  holding  resulting  trust  estab- 
lished by  purchase  with  trust  funds. 

Cited  in  reference  notes  in  63  A.  "D.  423,  on  right  to  prove  resulting  trust 
by  parol;  63  A.  D.  424,  on  creation  of  resulting  trust  where  one  person  pays 
for  land  and  another  takes  title;  63  A«  D.  474,  on  establishment  of  resulting 
trust  by  parol  evidence;  65  A.  D.  501,  on  resulting  trust  in  favor  of  one  paying 
consideration  where  conveyance  is  taken  in  name  of  another;  67  A.  D.  630, 
on  establishing  and  contradicting  resulting  trust  by  parol. 

Cited  in  note  in  34  L.  ed.  U.  S.  1091,  on  resulting  trusts. 

Distinguished  in  Brock  v.  Savage,  46  Pa.  83,  holding  one  paying  purchase  price 
entitled  to  benefit  of  patents  issued  by  land  office. 

Parol  evidence  to  explain  or  contradict  Instrument. 

Cited  in  Musselman  v.  Stoner,  31  Pa.  265,  holding  parol  evidence  admissible 
in  action  on  contract  to  deliver  horses  to  show  agreed  place  of  delivery;  Todd  v. 
Campbell,  32  Pa,  250,  holding  parol  evidence  competent  to  prove  conveyance, 
made  in  consideration  of  pre-existing  debt,  mortgage;  McDermith  v.  Voorhees, 
16  Colo.  402,  26  A.  S  R.  286,  27  Pac.  250,  holding  parol  evidence  not  admissible 
to  contradict  recitals  in  deed. 

Running  of  statute  of  limitations. 

Cited  in  Harper's  Estate,  1  Browst.  (Pa.)  471,  holding  statute  of  limitations 
not  operative  against  action  to  disaffirm  sale  by  life  tenant  until  six  years  after 
his  death;  Waterman  v.  Brown,  31  Pa.  161,  holding  assignor  of  stock  as  security 
for  note  tiot  entitled  to  return  of  same  ufter  elapse  of  11  years,  action  on  note 
being  barred  by  statute. 

Cited  in  reference  note  in  61  A.  D.  305,  on  adverse  possession  for  time  pre- 
scribed by  statute  of  limitations  as  tolling  owner's  right  of  entry  and  giving 
title. 
—  Against  enforcement  of  trust. 

Cited  in  Norris  v.  Knox,  1  Pittsb.  56,  1  Pittsb.  L.  J.  121,  denying  right  to 
enforce  trust  in  land  after  lapse  of  thirty  years;  Halsey  v.  Tate,  52  Pa.  311, 
denying  right  to  enforce  trust  in  shares  of  land  company  sixty  years  after 
transfer;  Williams  v.  Lowe,  4  Neb.  382,  holding  trust  in  stock  in  ferry  company 
not  provable  after  lapse  of  long  period;  German  American  Seminary  v.  Kiefer, 
43  Mich.  105,  4  N.  W.  636,  holding  equitable  action  of  assumpsit  based  on  con* 
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structive  trust  not  maintainable  after  lapse  of  long  period;  Hodges  ▼.  Johnson, 
15  Tex.  570,  holding  mere  lapse  of  time  no  bar  to  enforcement  of  trust  resulting 
from  transfer  of  land  certificate  to  another  under  agreement  for  patent; 
McBarron  v.  Glass,  30  Pa.  133,  holding  prior  to  act  1856  resulting  trust  not 
enforceable  after  lapse  of  twenty -one  years;  Harbour  v.  Rhinehart,  39  Iowa, 
fi72,  holding  alleged  resulting  trust  not  enforceable  after  lapse  of  twenty  years; 
King  V.  Pardee,  96  U.  S.  90,  24  L.  ed.  666,  holding  resulting  trust  in  favor 
of  heir  from  administrator's  purchase  at  sheriff's  sale  extinguished  after  lapse 
of  twenty-one  years  as  against  holder  of  legal  title;  Lingenfelter  v.  Riehey,  62 
Pa.  123,  holding  clear  proof  neceesary  to  show  after  lapse  of  thirty  years  that 
deed  absolute  on  face  really  conveyance  in  trust. 

Distinguished  in  Glass  v.  Gilbert,  68  Pa.  266;  Fox  v.  Lyon,  33  Pa.  474, — hold- 
ing right  of  warrantee  paying  purchase  money  for  land,  patent  to  which  taken 
by  another,  to  maintain  ejectment  lost  after  lapse  of  twenty  years. 
Adoption  of  statutes  of  limitations  by  courts  of  equity. 

Cited  in  reference  notes  in  60  A.  D.  213,  on  adoption  of  statute  of  limitations 
by  courts  of  equity;  65  A.  D.  545,  on  application  of  statute  of  limitations  to 
equity  suits. 
Proof  of  title,  etc.,  by  long  possession. 

Cited  in  Richards  v.  Elwell,  48  Pa.  361 ;  Fritz  v.  Brandon,  78  Pa.  342,  2  W. 
N.  C.  164,  7  Legal  Gaz.  358,  32  Phila.  Leg.  Int.  378,— holding  good  title  presumed 
after  occupation  for  twenty  years;  Brown  v.  Davis,  1  W.  N.  C.  579,  7  Legal  Gaz. 
252,  32  Phila.  Leg.  Int.  314,  holding  title  established  enabling  occupant  to  pay 
taxes  and  maintain  ejectment  by  sixty  years'  possession;  Hasson  v.  Klee,  181 
Pa.  117,  37  Atl.  184,  27  PitUb.  L.  J.  N.  S.  410,  holding  presumption  of  deed 
created  with  right  to  maintain  ejectment  by  occupation  for  twenty-one  years, 
paying  taxes  and  making  improvements;  Irwin  v.  Cooper,  92  Pa.  298,  37  Phila. 
Leg.  Int.  387,  holding  after  lapse  of  twenty-seven  years  parol  title  provable  by 
slight  evidence;  Brown  v.  Day,  78  Pa.  129,  holding  presumption  that  taxes  paid 
created  by  long  continued  possession;  Hole  v.  Rittenhouse,  1  Pittsb.  284  (dis- 
senting opinion),  on  right  of  junior  warrantee  to  protection  under  statute  under 
occupancy  of  twenty-one  years,  without  showing  any  inclosure  of  interference. 

Cited  in  reference  note  in  80  A.  D.  118,  on  when  grant  will  be  presumed. 
Parol  trust  as  within  statute  of  uses. 

Cited  in  Donatelli  v.  Casciola,  10  North.  Co.  Rep.  149,  holding  that  parol 
trusts  are  not  within  statute  of  uses. 

Superiority  of  title. 

Cited  in  Herron  v.  Dater,  120  U.  S.  464,  30  L.  ed.  748,  7  Sup.  Ct  Rep.  620, 
holding  warranty,  survey  and  subsequent  payment  of  purchase  price  prima  facie 
title  superior  to  subsequent  patent  from  state. 
LaotK^  as  bar  to  relief. 

Cited  in  reference  note  in  2  A.  S.  R.  506,  on  laches  as  bar  to  relief. 

Cited  in  note  in  2  A.  S.  R.  802,  on  effect  of  knowledge  of  fraud  on  defense  of  ' 
laches. 

67  AM.  DEC.  618,  LANCASTER  BANK  ▼.  WOODWARD,  18  PA.  S57. 
Transfer  of  overdue  note. 

Cited  in  Clay  v.  Cottrell,  18  Pa.  408,  holding  that  transferee  of  overdue  note 
takes  subject  to  equities  between  original  parties;   Bower  t.  Hastings,  36  Pa. 
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285,.  holding  defense  of  accommodation  paper  transferred  witliout  consideration 
when  overdue  available  to  maker  in  action  by  indorsee;  Carrol  v.  Peters,  Mc- 
Gloins  (La.)  88,  holding  accommodation  indorser  not  liable  on  note  transferred 
after  maturity. 

Cited  in  reference  note  in  47  A.  D.  454,  on  effect  of  existing  equities  on  in- 
dorsee of  overdue  note. 
When  check  or  demand  note  Is  overdae. 

Cited  in  Wright  v.  Leibert,  4  Phila.  64,  17  Phila.  Leg.  Int.  125,  holding  de- 
mand note  not  overdue  until  demand  of  payment  and  refusal. 

Cited  in  note  in  13  L.R.A.  44,  as  to  when  check  is  considered  stale  or  overdue. 
Nature  and  effect  of  bank  checks. 

Cited  in  Bradford  v.  Taylor,  01  Tex.  508,  holding  presentment  of  check  prima 
faicfe  evidence  of  depositor's  request  that  same  be  paid  by  banker;   Industrial 
Trust,  Title  &  Sav.  Co.  v.  Weakley,  103  Ala.  458,  49  A.  S.  R.  45,  15  So.  854, 
holding  paid  check  prima  facie  evidence  of  payment  by  bank  from  deposit. 
—  As  evidence  of  debt. 

Cited  in  Franklin  Bank  v.  Byram,  39  Me.  489,  03  A.  D.  043;  Re  New*  Bruns- 
wick Carpet  Co.  4  Fed,  514, — holding  check  not  evidence  of  loan;  Gettysburg  Nat. 
Bank  v.  Kuhns,  02  Pa.  88,  holding  check  presumed  to  have  been  given  in  pay- 
ment of  debt. 

Overdraft  at  bank. 

Cited  in  Onklnnd  Bank  of  Savings  v.  Wilcox,  00  Cal.  120,  denying  power  of 
bank  president  or  cashier  to  permit  overdraft. 

(r.i  i})  iprcicnce  note  in  17  A.  S.  R.  388,  on  paying  overdrafts  as  sanctioned 
by  usage  or  law. 

Qnestlons  for  Jury. 

Cited  in  Barbour  v.  Fullerton,  30  Pa.  105,  holding  at  what  time  demand  note 
made  in  another  state  overdue,  question  for  jury;  Little  Rock  A  Ft,  S.  R.  Co.  v. 
Birnie,  59  Ark.  00,  20  S.  W.  528,  holding  question  whether  use  for  eleven  years 
of  property  donated  for  depot  reasonable  to  increase  value  of  donors'  sur- 
rounding property,  for  jury. 

Rights  and  daties  of  holders  of  notes  or  checks. 

Cited  in  reference  note  in  01  A.  D.  435,  on  time  within  which  check  should  be 
presented  for  payment. 

Cited  in  notes  in  40  L.R.A.  808,  on  rights  of  transferee  of  demand  notes; 
40  L.R.A.  809,  on  rights  of  holder  of  check  transferred  after  maturity  or  dis- 
honor; 53  L.R.A.  435,  on  what  loss  from  delay  in  presenting  check  to  drawee 
remaining  solvent  is  sufficient  to  work  a  discharge  on  the  drawer. 

Effect  of  bank  usage  to  bind  bank. 

Cited  in  note  in  21  L.R.A.  440,  on  effect  of  bank  usage  to  bind  bank. 

Date  of  check  as  affecting  Its  negotiability. 

Cited  in  note  in  20  L.R.A.  509,  on  date  of  check  as  affecting  its  negotiability. 

57  AM.  DEC.  622,  PATTERSON  ▼.  TODD,  18  PA.  426. 
Lilablllty  of  Indorser  of  negotiable  Instruments. 

Cited  in  reference  note  in  30  A.  S.  R.  200,  on  liability  of  indorsers  of  negotia- 
ble instruments. 
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Ciifii  in  note  io  46  L.R,A,  803,  on  fights  of  holder  of  negotiable  paper  trans- 
ferred after  maturity  ^lb  against  indorser. 
Transfev  or  overdue  ar  non-negotiable  note. 

Cited  in  Rosson  v.  Carroll,  90  Tenn.  90,  12  L.R.A.  727,  16  S.  W.  00;  Freeh  t. 
Yawger,  47  N.  J,  !•  157,  54  A.  R.  123,-^halding  negotiation  of  note  uftcr  ma- 
turity equivalent  to  issuance  of  demand  note;  Frank  v.  Longstreet,  44  Ga.  178, 
holding  payee  of  note  indorsed  after  maturity. not  entitled  to  defeat  recovery  by 
setting  up  usury  in  action  by  indorsee;  Bireleback  v.  Wilkins,  22  Pa,  20,  holding 
non -negotiable  note  transferred  subj^t  to  equities  between  original  parties. 

Cited  in  reference  note  in  74  A,  D,  481,  on  effect  of  indorsement  of  note  after 
maturity,  as  to  indorser  and  indorsee. 
Demand  and  notice  of  nonpayment* 

Cited  in  Harrisburg  Nat  Bank  v.  Moffit,  3  Dauphin  Co.  Rep.  60,  10  Pa.  Dist. 
R.  22,  holding  that  indorser  of  demand  note  is  entitled  to  notice  of  demand 
and  nonpayment  within  reasonable  tiipe  after  indorsement  is  made;  Bassenhorst 
v.  Wilby,  45  Ohio  St.  333,  13  N.  E.  75,  holding  note  transferred  when  overdue 
required' to  be  presented  within  reasonable  time;  Carruth  v.  Middleton,  2  Phila. 
45,  13  Phila.  Leg.  Int.  28,  holding  indorser  on  demand  note  discharged  after 
unreasonable  delay;  Harrisburg  Nat.  Bank  v.  Reily,  24  Pa.  Co.  Ct.  IIH,  holding 
indorser  on  demand  note  discharged  by  holder's  delay  for  thirty-three  months  in 
making  demand;  Raymond  v.  Middleton,  29  Pa.  529,  holding  holder  of  note  from 
which  words  "or  order"  omitted,  not  entitled  to  recover  of  maker  for  failuro  to 
present  at  designated  place;  Fegenbush  v.  Lang,  28  Pa.  193,  holding  demand  cf 
payment  on  maker  of  note  unnecessary  when  insolvent;  Tyler  v.  Young,  CO 
Pa.  143,  holding  one  indorsing  overdue  note  entitled  to  notice  of  demand  nnd 
nonpayment;  Neely  v.  Merrick,  7  Phila.  170,  27  Phila.  Leg.  Int.  220,  holdirj 
sufficiency  of  notice  of  nonpayment  of  check  overdue  when  transferred,  for  jury. 

Cited  in  notes  in  11  A.  D.  611,  on  necessity  for  demand  of  payment  within 
reasonable  time  where  negotiable  instrument  is  indorsed  after  maturity;  5  L.R.A. 
534y  on  necessity  of  presentment  and  demand,  and  notice  of  default  on  demand 
notes;  46  L.R.A.  804j  on  demand  and  notice  to  charge  indorser  of  negotiable 
paper  after  maturity. 
Parol  evidence  as  to  endorsement. 

Cited  in  Ross  v.  Espy,  66  Pa.  481,  5  A.  R.  394,  sustaining  admissibility  of  oral 
evidence  to  show  agreement  between  first  and  second  indorsers  to  bear  !o!»3 
jointly;  Wertsner  v.  Graber,  14  Montg.  Co.  L.  Rep.  217,  upholding  verbal  agree- 
ment between  indorser  and  his  immediate  indorsee  that  latter  shall  not  sue 
former  but  maker  only. 

Cited  in  reference  notes  in  66  A.  D.  477,  on  parol  evidence  affecting  indorse- 
ment; 79  A.  D.  671,  on  admissibility  of  evidence  to  vary  effect  of  indorsement!  . 
82  A.  D.  108,  on  admissibility  of  parol  evidence  to  explain  or  vary  effect  of 
indorsement. 

Cited  in  notes  in  9  A.  D.  383,  on  parol  evidence  affecting  indorsement:  13 
L.R.A.  '^4,  on  admissibility  of  parol  evidence  to  show  indorsement  was  made  in 
trust  to  indorsee. 

Distinguished  in  Dale  vi  Gear,  38  Conn.  15,  9  A.  R.  353,  denying  admissibility 
of  parol  evidence  to  qualify  indorsement  on  note. 
Aciioii0-4i gainst  maker  njid  Indorser. 

Cited  in  Brown  v.  Hull,  33  Gratt.  23,  holding  separate  actions  tiecessary  at 
common  law  against  maker  and  indorser  of  note. 
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57  AM.  DEO.  «28,  YfOLUDAY  ▼.  RHEEM,  18  PA.  405. 
Requisites  of  valid  patent. 

Cited  in  reference  note  in  98  A.  D.  255,  on  requisites  of  valid  paten t^ 
Novelty  In  Invention. 

Cited  in  Brown  v.  Pegram,  60  C.  C.  A.  383,  125  Fed.  677;  Butch  v.  Boycr,  8 
Phila.  67,  28  Pliila.  Leg.  Int.  300,  3  Legal  Gaz.  Rep.  400,  1  Campb.  378,— holding 
want  of  novelty  in  machine  not  established  by  mere  prDof  of  similar  machine: 
Vulidlty  of  note  felvea  *^6r  pntent  right. 

Cited  in  Haskill  v.  Jones,  80  Pa.  173,  5  W.  N.  C.  165,  35  Phila.  Leg.  Int.  210, 
holding  note  not  containing  required  words  "given  for  a  patent  right,"  valid  in 
hands  of  innocent  holder. 

Cited  in  note  in  20  L.R.A.  605,  on  validity  of  notes  given  for  patent  rights 
where  patent  is  invalid. 
Duty  of  court  as  to  Instructions. 

Cited  in  note  in  09  A.  D.  118,  119,  on  duty  of  courts  in  giving  and  refusing 
instructions  and  necessity  for  request  by  counsel  for  instructions. 
—  Effect  of  omission. 

Cited  in  reference  notes  in  64  A.  D.  393,  on  failure  to  give  instruction  not 
asked  as  ground  of  exception;   64  A.  D.  87;   77  A.  D.  339, — on  absence  of  in- 
structions not  specifically  prayed  for  as  error. 
Misunderstanding  of  instructions  by  Jury. 

Cited  in  reference  note  in  62  A.  D.  347,  on  admissibility  of  affidavits  of  jurors 
that  they  misunderstood  instructions. 

57  AM.  DEO.  631,  GINGRICH  v.  FOIiTZ,  19  PA.  38. 
Title  iinder  patent  to  land. 

Cited  in  McTyer  v,  McDowell,  36  Ala,  39;  Bates  v.  Herron,  35  Ala.  117,— r 
holding  patent  by  government  to  land  not  subject  to  sale,  void;  Olewine  v. 
Messmore,  128  Pa.  470,  25  W.  N.  C.  93,  18  Atl.  495,  47  Phila.  Leg.  Int.  190, 
holding  patent  prima  facie  evidence  of  title;  Hull  v.  Campbell,  56  Pa.  154, 
holding  Tlgh^  of  possession  as  against  intruder  conclusively  established  by 
patent;  Grun  v.  Brennesholtz,  73  Pa.  423,  6  Legal  Gaz.  171,  30  Phila,  Leg.  Ipt. 
193,  holding  patent  to  one  claiming  conveyance  from  executor  of  warrantee  not 
sufficient  proof  of  title  against  one  in  possession;  Patten  v.  Spott,  118  Pa.  116, 
4  A.  S,  R.  576,  20  W.  N.  C.  403,  12  Atl.  292,  18  Pittsb.  L.  J.  N,  S.  251,  45  Phila. 
Leg.  Int,  371,  holding  title  acquired  by  adverse  possession  for  twenty -one  years 
prior  to  patent  good  defense  to  ejectment  by  patentee ;  Taylor  v.  Lyon  Lumber  Co. 
13  Pa.  Co.  Ct.  235,  holding  that  one  taking  patent  after  sale  of  land  for  taxe^ 
hojds  as  trustee  for  treasurer's  vendee;  Herron  v.  Dater,  120  U,  S.  464,  30  L.  ed. 
748,  7  Sup.  Ct.  Rep.  620,  holding  ejectfnent  maintainable  upon  warrant  and 
survey  by  one  paying  purchase  price,  without  conveyance. 

Cited  in  reference  notes  in  61  A.  D.  597,  on  patent  as  better  legal  title  than 
prior  entry  as  giving  right  to  possession;  4  A.  S,  R.  584,  on  title  by  warranty 
and  survey, 

Cited  in  note  in  4  A.  D.  403,  on  legal  estate  against  all  but  commonwealth 
given  by  warrant  and  survey. 
Constructive  notice  to  purcliaser  at  execution  or  Judicial  sale. 

Cited  in  McBane  v.  Wilson,  12  Pittsb.  L,  J.  N.  S.  13,  holding  purchaser  at 
sheritf's  sale  affected  by  racords  and  state  of  possession  at  time  sale  takes  place. 
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Cited  in  note  in  21  h.RJi.  36,  on  constructive  notice  to  purchase  at  ejiecution 
or  judicial  sale. 
Title  acquired  at  Judicial  sale. 

Cited  in  McBane  v.  Wilson,  b  Fed.  734,  holding  purchaser  at  sheriff's  sale 
estopped  to  deny  invalidity  of  title. 

Cited  in  reference  notes  in  00  A.  D.  639,  on  application  to  sheriff's  sales  of 
ifiaxim  caveat  emptor;  69  A.  D.  757,  on  right  acquired  by  purchaser  at  sberlff^a 
sale;  82  A.  D.  0J3,  on  title  acquired  by  bona  fide  purchaser,  at  execution  sale 
without  notice  of  prior  equities;  84  A.  D.  162,  on  rule  that  execution  purchaser 
acquires  only  such  land  as  debtor  had;  90  A.  D.  540,  as  to  title  acquired  bj 
purchaser  of  land  at  execution  sale. 

Cited  in  note  in  89  A.  D.  587,  on  title  acquired  by  purchaser  at  execution  aale. 

07  AM.  DEC.  eS4,  SCURIVER  v.  M£YER,  19  PA.  87. 
Introductory  clause  of  will  as  governing  testator's  Intention. 

Cited  m  Callagher  v.  Gallagher   30  Pittsb.  L.  J.  N.  S.  305,  holding  that  intent 
of  testator  as  indicated  in  introductory  clause  of  will  must  be  carried  through 
and  into  each  subsequent  devising  clause. 
Nature  of  Interest  passing  by  will. 

Cited  in  Barber  v.  Pittsburgli,  Ft.  W.  &  C.  R.  Co.  160  U.  S.  83,  41  L.  ed.  025, 
17  Sup.  Ct.  Rep.  488;  Newman  v.  Waterman,  03  Wis.  012,  53  A.  R.  310,  23  N. 
W.  090;  Long  v.  Hill,  29  Pa.  Super.  Ct.  006,— holding  fee  taken  in  absence  of 
express  words  showing  different  estate  intended;  Shinn  v.  Holmes,  25  Pa.  142, 
holding  devise  absolute  where  no  qualifying  words  used;  Hall  v.  Dickinson,  1 
Grant,  Cas,  240,  2  Phila.  123,  18  Phila.  Leg.  Int.  172,  holding  devisees  entitled  to 
fee  under  devise  without  words  of  inheritance;  Mitchell  v.  Pittsburg,  Ft.  W.  & 
C.  R.  Co.  105  Pa.  045,  31  Atl.  67,  25  Pittsb.  L.  J.  N.  S.  417,  holding  under  will 
stating  in  preamble  that  testator  desired  to  distribute  property,  devisees  en- 
titled to  fee  although  words  of  inheritance  not  used;  Wood  v.  Hills,  19  Pa.  613, 
holding  fee  simple  given  by  words  in  will  "give  and  bequeath;"  Willard'a  Estate, 

08  Pa.  327,  3  Legal  CJaz.  212,  holding  wife  entitled  to  personal  estate  absolutely 
and  real  estate  in  fee  under  will  providing  "I  want  one-half  secured  to  the 
benefit  of  my  wife;"  Denson  v.  Mitchell,  26  Ala.  300,  holding  widow  entitled  to 
fee  under  will  giving  her  life  estate  with  power  to  dispose  by  will  and  pleasure; 
Re  Jeremy,  178  Pa.  477,  35  Atl.  847,  25  Pittsb.  L.  J.  N.  S.  197,  holding  remainder 
in  fee  given  by  devise  to  wife  and  after  her  death  to  nieces;  Hansell  v.  Huhbell, 
24  Pa.  244,  holding  son  entitled  to  estate  tail  under  devise  to  him  with  provision 
to  another  in  case  of  his  death  without  issue;  Mclntyre  v.  Mclntyre,  123  Pa. 
329,  10  A.  S.  R.  529,  23  W.  N.  C.  41,  10  Atl.  783,  19  Pittsb.  L.  J.  N.  S.  208,  hold- 
ing devisee  entitled  to  sell  her  interest  under  will  giving  her  portion  of  land 
possessed  by  testator;  Woodward's  Estate,  I.Chester  Co.  Rep.  417,  to  point  that 
word  "estate"  conveys  all  man's  interest  in  lands  devised. 

Cited  in  reference  notes  in  73  A.  D.  121,  as  to  when  fee  passes  by  will;  73 
A.  D.  270,  on  words  in  will  which  will  pass  fee. 

Distinguished  in  Reynold's  Estate,  8  Kulp,   189,  holding  that  devise  of  ''all 
my  estate,  I  give  and  bequeath  unto  my  beloved  wife  for  and  during  her  natural 
life"  gives  widow  only  life  estate. 
Words  creating  fee. 

Cited  in  note  in  11  A.  D.  623,  on  words  creating  fee. 
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57  AM.  DEC.  641,  COIiEMAN  t.  COI4EMAN,  19  PA.  100,  Ijater  appeals 
in  28  Pa.  S9S,  40  Pa.  45,  43  Pa.  176,  62  Pa.  252,  1  Pearson  (Pa.) 
470. 

Right  of  partition. 

Cited  in  Coleman  v.  Grubb,  23  Pa.  393,  on  difficulties  in  way  of  making  equal 
partition  of  mine  liilU;  Caldwell  v.  Snyder,  378  Pa.  420,  35  I^R.A.  198,  35  Atl. 
996,  27  Pittsb.  L.  J.  N.  S.  213,  holding  that  right  of  partition  exists,  where 
property  held  in  common,  without  regard  to  difficulties;  Mcintosh's  Estate,  18 
Pittsb.  L.  J.  N.  S.  212,  4  Pa.  Co.  Ct.  593,  holding  right  of  partition  incident  of 
freehold  interests  in  possession  in  land;  Clever's  Estate,  23  Pittsb.  L.  J.  N.  S.  358, 
holding  that  right  of  partition  follows  oil  in  place  reserved  by  lessor,  whatever 
may  lie  inconvenience  and  difficulty;  Swoyer  v.  SchaefTer,  2  Pa.  Dist.  R.  749, 13  Pa. 
Co.  Ct.  348,  holding  that  church  property  owned  in  common  by  two  congregations 
cannot  be  partitioned  without  consent  of  both;  St.  Peter's  Church  Appeal, 
45  Phila.  Leg.  Int.  455,  refusing  partition  of  property  held  in  trust  for.  different 
churches;  Craighead  v.  Pike,  58  N.  J.  £q.  15,  43  Atl.  424,  holding  partnership 
lands,  where  there  are  no  debts,  liable  to  be  divided  in  specie  by  partition  pro- 
ceedings; Brown  v.  Luthern  Church,  23  Pa.  495,  holding  church  and  burial 
ground  held  by  two  distinct  religious  societies  as  tenants  in  common,  under 
articles  of  association  looking  to  permanent  union  not  subject  of  partition. 

Cited  in  reference  note  in  93  A.  D.  455,  on  partition  between  tenants  in  com- 
mon as  common- law  right. 

Cited  in  note  in  91  A.  S.  R.  886-887,  on  partible  nature  of  mines  by  actual 
partition  between  cotenants. 

Distinguished  in  Oliver  v.  Lansing,  50  Neb.  828,  70  N.  W.  369,  holding  in- 
convenience or  difficulty  of  making  distribution  or  even  probable  loss  nowise 
affects  absolute  right  to  partition. 

Explained  in  Latshaw's  Appeal,  122  Pa.  142,  9  A.  IS.  R.  76,  15  Atl.  676,  23 
W.  N.  C.  16,  holding  land  purchased  by  five  congregations  for  joint  benefit  can- 
not be  partitioned  on  petition  of  one  without  others  consent. 

—  Validity  of  parol  partition. 

Cited  in  Wood  v.  Fleet,  36  N.  Y.  499,  93  A.  D.  528;  Byers  v.  Byers,  183  Pa. 
509,  63  A.  S.  R.  765,  39  L.R.A.  537,  38  Atl.  1027,  41  W.  N.  C.  358,  28  Pitteb.  L. 
J.  N.  S.  211, — holding  parol  partition  between  tenants  in  common  valid  and  con- 
clusive. 

Cited  in  reference  in  92  A.  D.  120,  on  parol  partition  of  land  among  tenants 
in  common  and  validity  of  parol  partition. 

—  Waiver  of  right. 

Cited  in  Spaulding  v.  Woodward,  63  N.  H.  573,  16  A.  R.  392,  holding  that 
right  of  partition  may  be  waived  by  parties  in  interest;  Hunt  v.  Wright,  47  N. 
H.  396,  93  A.  D.  461,  holding  that  tenant  in  common  may  waive  statutory  right 
of  partition;  Roberts  v.  Wallace,  100  Minn.  359,  117  A.  S.  R.  701,  111  N.  W.  289, 
holding  that  right  of  partition  may  be  waived  or  suspended  for  limited  period  by 
agreement  of  parties  in  interest. 

Cited   in  note  in   16  L.R.A.  220,  on  validity  of  agreement  against  right  to 
partition. 
Rigbt  of  tenants  in  common  to  compel  account. 

Cited  in  Coleman  v.  Coleman,  1  Pearson  (Pa.)  470;  Coleman's  Appeal,  62  Pa. 
262, — ^holding  that  under  act  of  1850  parties  can  at  any  time  compel  account. 
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Ustate  held  by  assignees  of  entire  and  Inseparable  Interest, 

•  Cited  in  Funk  v.  Haldeman,  53  Pa.  ^9,  lioldipg  assigqeea  of  entire  and  in- 
separable interest  must  hold  as  tenants  in  common  impartible  estate. 
When  covenant  runs  with  the  land. 

1  Cited  in  Norfleet  v.  Cromwell,  70  N.  C.  634,  16  A.  R.  787,  holding  that  coTe- 
nant  concerning  land,  but  not  to  be  performed  on  it,  will  be  enforced  against 
covenantor's  assignee  with  notice;  Brewer  v.  Marshall,  19  N.  J,  Eq.  537,  97  A. 
D.  679,  holding  that  equity  will  enforce  against  alienee's  covenants  against  lands, 
in  some  cases,  in  which  there  is  no  legal  remedy  against  alienee;  Horn  v. 
Miller,  136  Pa.  640,  9  L.R.A.  8]0,  20  Atl.  706,  48  Phila.  Leg.  Int.  35,  27  W.  N. 
C.  115,  holding  covenant  by  and  between  adjacent  landowners  as  tq  respective 
use  of  waters  of  stream,  made  for  benefit  of  themselves,  heirs  and  grantees,  runs 
with  land;  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  22  W.  Va. 
600,  46  A.  R.  527,  holding  agreement  by  landowner  that  products  of  his  land 
shall  be  transported  to  market  by  certain  common  carrier  does  not  run  with 
land;  Provident  Life  &  T.  Co.  v.  Fiss,  147  Pa.  232,  23  Atl.  660,  4$  Phila.  Leg. 
Int.  44,  holding  obligation  of  covenant  relating  to  land  and  which  charges  it 
with  burden,  binds  every  subsequent  assignee  of  land. 
Docket  entry  as  part  of  Judgment. 

Cited  in  Hageman  v.  Salisberry,  74  Pa.  280,  30  Phila.  Leg.  Int.  425,  5  Legal 
Ga£.  405,  holding  waiver,  contained  in  condition  of  bond,  set  forth  upon  docket  in 
entry  of  judgment  becomes  part  of  record  of  judgment. 

57  AM.  DEC.  654,  NEW  YORK  &  E.  R.  CO.  ▼.  SKINNER,  19  PA.  298. 
Right  of  railroad  company  to  use  of  right  of  way. 

Cited  in  Central  Military  Tract  R.  Co.  v.  Rockafellow,  17  111.  541,  holding 
that  railroad  company  has  right  to  run  its  cars  upon  its  tracks,  without  ob- 
struction; Philadelphia  &  R.  R.  Co.  v.  Spearen,  47  Pa.  300,  86  A.  D.  544,  hold- 
ing that  railroad  companies  have  right  to  lawful  use  of  road  without  let  or 
hindrance  of  one  within  right  to  interrupt  or  molest  enjoyment;  Powell  ▼. 
Pennsylvania  R.  Co.  32  Pa.  414,  75  A.  D.  564,  holding  that  courts  accept  no  ex- 
cuse from  party  who  obstructs  track  or  interferes  with  transportation  of  com- 
pany. 

Cited  in  reference  note  in  84  A.  D.  400,  on  railroad  company's  exclusive  right 
to  use  of  its  road. 

liiability  of  railroad  company  for  Injuries  occurring  within  limits  of  i^ 
track. 

Cited  in  Maynard  v.  Boston  &  M.  R.  Csi,  115  Mass.  458,  15  A.  R.  119,  hold- 
ing company  not  liable  for  killing  horse  trespassing  upon  track  unless  caused  by 
wanton  and  reckless  misconduct;  Drake  v.  Philadelphia  &  E.  R.  Co.  51  Pa,  240, 
23  Phila.  Leg.  Int.  93,  holding  owner  cannot  recover  for  cattle  accidentally- 
killed  while  straying  upon  track,  though  company  when  purchasing  right  of  way 
agreed  to  fence  same;  North  Pennsylvania  R.  Co.  v.  Rehraan,  49  Pa.  101,  88  A.  D> 
491,  22  Phila.  Leg.  Int.  316,  holding  railroad  company  not  liable  for  killing  of 
mules  at  intersection  of  highway  and  tracks,  though  they  escaped  from  properly 
fenced  enclosure  without  owner's  knowledge;  Philadelphia  &  R.  R.  Co.  v.  Hum- 
mell,  44  Pa.  375,  84  A.  D.  457,  20  Phila.  Leg.  Int.  92i  holding  railroad  company, 
not  liable  for  injury  to  person  on  its  road  without  right,  where  want  of  ordi- 
nary care  not  shown;  Baltimore  &  O.  R.  Co.  v.  Lamborn,  12  Md.  257,  holding- 
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that  statute  giving  right  of  action  where  stock  injured  on  rdilway  applies  6nly 
where  such  stock  thereon  without  owner's  fault;  Louisville  &  F.  R.  Co.  v. 
Ballard,  2  Met.  (Ky.)  377,  holding  railroad  company  not  bound  to  fence  track, 
not  liable  for  injuries  to  cattle  straying  thereon  unless  caused  by  wanton  and 
reckless  negligence;  Union  P.  R.  Co.  v.  Rollins,  5  Kan.  167,  holding  company 
not  liable  for  injuries  to  cattle  knowingly  allowed  upon  company's  land  near 
tracks  unless  gross  and  wanton  negligence  shown;  Moses  v.  Southern  P.  R.  Co. 
38  Or.  385,  8  L.R.A.  135,  23  Pac.  498;  Vanhorn  v.  Burlington  C.  &  N.  R. 
Co.  63  Iowa,  67,  38  N.  W.  679, — holding  company  not  liable  for  injury  to 
stock  unlawfully  running  at  large  unless  shown  guilty  of  reckless  and  wanton 
misconduct;  Wright  v.  Minneapolis,  St  P.  &  S.  Ste.  M.  R.  Co.  12  N.  D.  159,  96 
N.  W.  324,  holding  company  not  liable  for  killing  horses  unlawfully  at  large 
and  known  to  have  habit  of  going  upon  tracks;  Nashville  &  D.  R.  Co.  v.  Comans, 
45  Ala.  437,  holding  railroad  company  not  liable  at  comm6n  law  for  killing 
stock  while  engaged  in  legitimate  business^  if  reasonable  care  used;  Pritchard 
v.  La  Crosse  &  M.  R.  Co.  7  Wis.  232,  holding  railway  company  liable  for  injury 
to  cattle  caused  by  gross  negligence;  Cranston  v.  Cincinnati j  H.  &  D^  R.  Co.  1 
Handy  (Ohio)  193,  holding  that  railroad  company's  employees  have  legal  right 
to  pursue  such  course  with  respect  to  cattle  unlawfully  on  track  as  proper  regard 
for  safety  and  protection  of  persons  and  property  in  their  charge  require; 
Ham  V.  Delaware  &  H.  Canal  Co.  155  Pa.  548,  20  L.R.A.  682,  26  Atl.  757,  32  W. 
N.  C.  335  (dissenting  opinion),  on  liability  of  railroad  company  for  killing  one 
walking  on  its  track  after  being  wrongfully  put  off  its  train  in  apparent  wilder- 
ness ;  Patten  v.  Susquehanna  R.  Co.  1  Pearson  ( Pa^ )  48,  to  point  that  irresponsi- 
bility of  railroad  company  for  all  but  negligence  or  wanton  injury  is  necessity  of 
its  creation;  Stucke  v.  Milwaukee  &  M.  R.  Co.  9  Wis.  202,  on  liability  of  rail- 
road for  injuries  to  trespassing  cattle,  where  injury  caused  by  gross  negligence. 

Cited  in  reference  notes  in  60  A.  D.  253,  on  nonliability  for  killing  of  cattle 
trespassing  on  railroad  track;  62  A.  D.  270,  on  liability  for  injuries  by  or  to 
cattle  trespassing  on  railroad  track;  63  A.  D.  625,  on  railroad's  liability  for 
killing  animals  on  track;  64  A.  D.  674,  on  railroad's  liability  for  injuries  to 
trespassing  aniinals;  69  A.  D.  106,  on  railroad  company's  liability  for  injuries  to 
trespassing  animals  where  no  fence  is  required  by  law;  71  A.  D.  336,  on  liability 
of  railroad  company  for  killing  cattle  trespassing  on  its  tracks;  75  A.  D.  240, 
on  liability  of  railroad  company  for  injuring  cattle  trespassing  upon  track; 
86  A.  D.  552,  on  duty  of  railroad  company  to  persons  crossing  track;  96  A.  D. 
681,  on  liability  of  railroad  company  for  killing  animals  trespassing  on  track; 
38  A.  S.  R.  222,  on  liability  of  railroads  for  injury  to  stock  straying  on  track 
because  of  defective  fence. 

Cited  in  notes  in  49  A.  D.  262,  on  liability  for  injuries  by  or  to  cattle  ires- 
passing  on  railway  where  no  fence  is  required;  1  L.R.A.  449,  on  railroad  com- 
pany's liability  where  animals  injured  are  trespassing  on  track. 

Cited  and  explained  in  Trout  v.  Virginia  &  T.  R.  Co.  23  Gratt.  619,  holding 
company  liable  for  injuries  to  horses  upon  track  without  owner's  negligence, 
where  railroad  runs  through  owner's  land  and  engineer  failed  to  take  proper 
care. 
—  Duty  toward  purchaser  of  ticket  while  on  station  platform. 

Cited  in  Wood  v.  Pennsylvania  R.  Co.  4  Pa.  Dist.  R.  119,  16  Pa.  Co.  Ct.  290,  36 
W.  N.  C.  410,  holding  measure  of  duty  toward  purchaser  of  ticket  on  platform 
is  that  company  must  take  all  care  for  his  safety  that  foresight  c4n  suggest. 
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—  Presumption  as  to  negligence. 

Cited  in  Roof  v.  Charlotte,  C.  &  A.  R.  Co.  4  S.  C.  61,  holding  that,  negligence 
on  part  of  railroad  company  is  to  be  presumed  from  killing  of  cattle  by  train. 
Duty  of  railroad  company  to  maintain  fences. 

Cited  in  Chicago  A  M.  R.  Co.  v.  Patchin,  16  111.  198,  61  A.  D.  65;  Pennsyl- 
vania R.  Co.  V.  Riblet,  66  Pa.  164,  6  A.  R.  360,  28  Phila.  Leg.  Int.  292,— holding 
railroad  company  not  bound  to  fence  along  line  of  track  unless  so  provided  in 
charter;  Ward  v.  Paducah  &  M.  R.  Co.  4  Fed.  862,  holding  railway  company, 
in  absence  of  statute  requiring  it,  not  bound  to  fence  railway. 

Cited  in  reference  notes  in  62  A.  D.  270,  on  fencing  railroads;  63  A.  D.  625, 
on  railroad's  duty  to  construct  fences  and  cattle  guards;  69  A.  D.  106,  on  duty 
of  railroad  company  to  keep  its  track  inclosed. 

Cited  in  notes  in  7  A.  R.  47,  on  railroad's  duty  to  fence  road;  5  L.R.A.  737, 
on  obligation  of  railways  to  fence  their  right  of  way. 

Negligence  of  another  as  affecting  railroad  company *s  liability  to  pas- 
senger. 

Explained  in  Sullivan  v.  Philadelphia  4  R.  R.  Co.  30  Pa.  234,  72  A.  D.  698, 
holding  railroad  company  liable  for  injuries  to  passenger  as  result  of  collision 
with  cow  unlawfully  on  track,  though  not  required  to  fence  track. 
liiabillty  of  owner  for  injuries  caused  by  domestic  animals. 

Cited  in  Annapolis  &  E.  R.  Co.  v.  Baldwin,  60  Md.  88,  45  A.  R.  711,  holding 
owner  liable  for  injury  to  train  from  collision  with  ox  upon  track  through 
his  negligence;  Herold  v.  Meyers,  20  Iowa,  378,  holding  that  action  for  dam- 
ages to  growing  crops  by  cattle,  cannot  be  maintained  where  crops  not  fenced; 
Troth  v.  Wilds,  8  Pa.  Super.  Ct.  1,  42  W.  N.  C.  504  (dissenting  opinion),  on 
right  to  hold  owner  of  cow,  breaking  onto  another's  property,  liable  for  personal 
injuries  sustained  by  one  endeavoring  to  prevent  trespass  without  showing 
knowledge  of  viciousness;  Robinson  v.  Flint  &  P.  M.  R.  Co.  79  Mich.  323,  19 
A.  S.  R.  174,  44  N.  W.  779,  to  point  that  owner  of  cattle  running  at  large  has 
no  recourse  against  company  for  loss  and  is  liable  for  damage  to  company  or 
passengers. 

Cited  in  notes  in  49  A.  D.  248,  on  common-law  rule  as  to  liability  for  tres- 
passes of  animals;  4  L.R.A.  840,  on  liability  for  damage  by  trespassing  animals. 
Contributory  negligence  as  affecting  recovery  for  injuries. 

Cited  in  Bunnell  v.  Rio  Grande  W.  R.  Co.  13  Utah,  314,  44  Pac.  927,  hold- 
ing recovery  cannot  be  had  where  contributory  negligence  shown  to  be  proximate 
cause  of  injury;  Chicago  City  R.  Co.  v.  Canevin,  72  III.  App.  81,  holding  that 
to  entitle  recovery  for  injuries  injured  party  must  be  free  from  contributory 
negligence. 

Cited  in  reference  note  in  69  A.  S.  R.  619,  on  negligence  of  owner  of  stock 
killed  on  railroad  track. 

Cited  in  notes  in  1  L.R.A.  450,  as  to  when  contributory  negligence  of  owner  de- 
feats recovery  for  injury  to  animals;  13  L.R.A.  705,  on  trespass  and  unwarrant- 
able interference  in  its  relation  to  negligence. 
Right  to  exclusive  use  of  property  taken  by  right  of  eminent  domain. 

Cited  in  Noon  v.  Scranton  City,  7  Pa.  Co.  Ct.  124.  holding  corporation  that 
has  taken  private  property  for  public  use  by  power  of  eminent  domain,  entitled 
to  exclusive  possession  if  necessary. 
What  questions  may  be  submitted  to  Jury. 

Cited  in  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Allbritton,  38  Miss.  242,  75  A.  D. 
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98,  holding  error  to  submit  question  of  negligence  to  jury  where  there  is  no 
evidence  tending  to  show  negligence ;  Spalding  v.  Chicago  &  N.  W.  R.  Co.  33  Wis. 
582,  holding  error  to  leave  to  jury  question  whether  or  not  fact  exists,  where 
fact  is  clearly  proved  by  undisputed  testimony. 
Negligence  as  question  of  law  or  fact. 

Cited  in  reference  notes  in  78  A.  D.  186;  80  A.  D.  63, — on  whether  negligence 
question  of  law  or  fact. 

57  AM.  DEC.  659,  CARSON  ▼.  BAILIilE,  19  PA.  875. 
When  warranty  Is  Implied. 

Cited  in  Rowland  Pulp  Co.  v.  Jesup,  30  Pa.  Dist.  R.  623,  26  Pa.  Co.  Ct.  160, 
holding  fact  that  pulp  was  "billed  at  85.3  per  cent  air  dry  test,''  not  warranty 
of  quality. 

Cited  in  reference  note  in  59  A.  D.  743,  on  implied  warranty  of .  quality  in 
executed  sales  of  goods. 

—  Where  goods  are  sold  on  Inspection. 

Cited  in  Lord  v.  Grow,  39  Pa.  88,  80  A.  D.  604;  Selser  v.  Roberts,  105  Pa. 
242;  Moore  v.  Barber  Asphalt  Paving  Co.  118  Ala.  563,  23  So.  798,— holding  no 
implied  warranty  when  article  sold  upon  inspection;  Fay  Fruit  Co.  v.  Talerico, 
26  Tex.  Civ.  App.  345,  63  S.  W.  658,  holding  no  implied  warranty  where  goods- 
sold  subject  to  inspection;  Hoffner  v.  Logan  Square  Bldg.  &  L.  Asso.  41  Phi  la. 
Leg.  Int.  450,  holding  no  implied  warranty  on  sale  in  bulk,  open  to  inspection; 
Matthews  v.  Hartson,  3  Pittsb.  86,  holding  in  this  state  all  gradations  in  quality 
of  goods  purchased  are  at  buyer's  risk  unless  expressly  warranted. 

Cited  in  reference  note  in  80  A.  D.  507,  on  implied  warranty  of  quality  arising 
in  sales  on  inspection. 

Cited  in  note  in  302  A.  S.  R.  608,  on  implied  warranty  of  quality  in  sale  of 
goods  where  inspection  is  made. 

—  Where  goods  are  sold  by  sample  or  description. 

Cited  in  Boyd  v.  Wilson,  83  Pa.  319,  24  A.  R.  178,  3  W.  N.  C.  521,  34  Phila. 
Leg.  Int.  106,  holding  sale  by  sample  in  absence  of  fraud  not  implied  warranty  of 
quality  of  goods  sold. 

Cited  in  notes  in  14  L.R.A.  493,  on  implied  warranties  of  quality  in  executed 
sales  by  description;  70*L.R.A.  660,  on  nature  and  extent  of  warranty  on  sale  of 
goods  by  sample;  70  L.R.A.  664,  on  warranty  on  sale  of  goods  by  both  sample 
and  description. 

Right  to  avoid  sale. 

Cited  in  Heilbruner  v.  Wayte,  51  Pa.  259,  holding  to  avoid  sale  on  ground  of 
defect  in  quality,  warranty  must  be  shown;  Smith  v.  Smith,  21  Pa.  367,  60  A. 
D.  51,  holding  that  to  avoid  sale,  there  must  have  been  artifice  intended  and 
fitted  to  deceive. 

Cited  in  reference  note  in  00  A.  D.  428,  on  concealment  of  defects,  fraud,  or 
surprip")  as  vitiating  contract  of  sale. 

When  rule  caveat  emptor  applies. 

Cited  in  reference  notes  in  72  A.  D.  566,  on  caveat  emptor  applying  in  absence 
of  fraud  or  warranty;  74  A.  D.  105,  on  when  rule  of  caveat  emptor  applies;  90 
A.  D.  425.  on  clfect  of  rule  of  caveat  emptor  upon  fraudulent  concealment  or  mis- 
representation of  material  fact. 
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57  AM.  DEC.  661,  BARCLAY  V«  WEAVER,  19  PA.  S96. 
Necessity  for  defanand  and  notice  of  nonpayments 

Cited  in  Foland  v.  Boyd,  23  Pa.  476,  holding  notice  excused  where  iiidorser  Is 
real  and  sole  debtor  and  not  at  all  surety;  Groth  v.  Gyger,  31  Pa,  271,  72  A.  D. 
745,  holding  notice  excused  where  indorser  will  have  to  pay  first  or  last,  notice 
or  no  notice;  Ashton  v.  Sproule,  36  Pa.  492,  holding  under  statutes  1849  and 
1851  indorser  not  discharged  for  failure  to  give  notice,  where  residence  or  place 
of  business  not  added  to  indorsement. 

Cited  in  notes  in  1  A.  D.  99,  on  what  will  excuse  demand  and  notice  of  non- 
payment; 14  A.  D.  i89,  on  what  will  excuse  notice  to  indorser;  41  L.  ed.  U.  S. 
857,  on  presentment  and  notice  of  nonpayment  of  check. 
Waiver  of  demand  and  notice. 

Cited  in  Glaze  v.  Ferguson,  48  Kan.  157,  29  Pac.  396,  holding  that  extension 
9f  time  to  Quaker  by  indorsers  waives  demand  and  notice. 

Cited  in  reference  note  in  77  A.  D.  432,  on  waiver  of  demand  and  notice  by  sub- 
sequent promise. 

—  3j  parol. 

Cited  in  Annville  Nat.  Bank  v.  Kettering,  106  Pa.  531,  51  A.  R.  536,  15  W. 
N.  0.  65,  2  Chester  Co.  Rep.  561,  41  Phila.  Leg.  Int.  329;  Worden  v.  Mitchell,  7 
Wis.  161;  Airey  v.  Pearson,  37  Mo.  424, — holding  demand  and  notice  may  be 
waived  by  parol;  National  Bank  v.  Schall,  10  Pa,  Co.  Ct.  394,  holding  that 
protest  can  be  waived  verbally. 

Cited  and  explained  in  Savage  v.  Bell,  1  Woodw.  Dec  (Pa.)  52,  holding  parol 
agreement  by  indorser  to  waive  notice  not  waiver  of  demand  of  payment. 

—  Parol  evidence  of. 

Cited  in  Pollard  v.  Bowen,  57  Ind.  232;  Schmied  v.  Frank,  86  Ind.  250;  Gray 
V.  Anderson,  99  Iowa,  342,  01  A.  S.  R.  243,  68  N.  W.  790;  Bassenhorst  v.  Wilby, 
45  Ohio  St.  333,  13  N.  E.  75;  Baumeister  v.  Kuntz,  53  Fla.  340,  42  So.  886,— 
holding  parol  evidence  admissible  to  show  indorser  waived  right  to  demand  and 
notice;  Dye  v.  Scott,  35  Ohio  St.  194,  35  A.  R.  604,  holding  oral  testimony  ad- 
missible to  prove  indorser,  as  between  himself  and  indorsee,  waived  demand  and 
notice;  Morrison  v.  Davis,  20  Pa.  171,  57  A.  D.  695,  to  point  that  parol  evidence 
is  admissible  to  prove  indorser  waived  demand  and  notice. 

—  Necessity  of  consideration  to  support. 

Cited  in  Sheldon  v.  Horton,  43  N.  Y.  93,  3  A.  R.  669  (affirming  53  Barb.  23), 
holding  that  waiver  requires  no  new  consideration  to  support  it. 

—  After  maturity. 

Cited  in  Burgettstown  Nat.  Bank  v.  Nill,  213    Pa.  456,  110  A.  S.  R.  554,  3 
L.R.A.(N.S.)   1079,  63  Atl.  186,  5  A.  &  E.  Ann.  Cas.  476,  holding  that  indorser 
may  waive  demand  and  notice  after  maturity  with  same  effect  as  if  done  prior. 
Demand  and  notice  as  part  of  contract  of  endorsement. 

Cited  in  Sherer  v.  Easton  Bank,  33  Pa.  134;  Struthers  v.  Blake,  30  Pa.  139, — 
holding  that  duty  of  demand  and  notice  does  not  enter  into  contract  of  indorse- 
ment. 

What  constitutes  waiver  generally. 

Cited  in  Gould  v.  Dwelling-House  Ins.  Co.  134  Pa.  570,  19  A.  S.  R.  717,  19 
Atl.  793,  26  W.  N.  C.  168,  47  Phila.  Leg.  Int.  335,  21  Pittsb.  L.  J.  N.  S.  14, 
holding  that  failure  to  notify  insured  of  any  defect  in  proof  of  loss  furnished 
within  period  limited,  waives  same  by  estoppel. 
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Authority  to  waive  condition. 

Cited  in  Lycoming  County  Mut.  Ins.  Co.  v.  Schollenberger,  44  Pa.  259,  holding 
that  agent  to  whom  loss  is  referred  has  authority  to  waive  condition  that  state- 
ment be  filed  within  thirty  days;  Trask  v.  State  F.  &  M.  Ins.  Co.  29  Pa.  198, 
72  A.  D.  622,  holding  that  after  insurance  company's  liability  is  discharged  by 
want  of  notice,  authority  of  agent  to  re-establish  liability  by  waiving  notice 
must  be  proved. 
Competency  of  parol  evidence  —  Affecting  Indorsements. 

Cited  in  Rodney  v.  Wilson,  67  Mo.  123,  29  A.  R.  499,  holding  evidence  inadmis- 
sible to  show  indorser  verbally  agreed  to  assume  absolute  and  unconditional 
liability;  Holton  v.  McCormick,  45  Ind.  411,  holding  that  liability  of  blank 
indorser  to  pay  note  cannot  be  varied  or  qualified  by  parol  agreement;  Ross  v. 
Espy,  60  Pa.  481,  5  A.  R.  394,  holding  evidence  admissible  to  show  that  when 
indorsement  made,  first  and  second  indorsers  agreed  to  bear  jointly  any  loss. 

Cited  in  reference  notes  in  60  A.  D.  477,  on  parol  evidence  affecting  indorse- 
ment; 79  A.  D.  571,  on  admissibility  of  evidence  to  vary  effect  of  indorsement. 

Cited  in  note  in  9  A.  D.  383,  on  parol  evidence  affecting  indorsement. 

—  To  rebut  presumption. 

Cited  in  Musselman  v.  Stoner,  31  Pa.  205,  holding  parol  evidence  admissible  to 
rebut  presumption. 

—  As  to  contracts  partly  written  and  partly  oral. 

Cited  in  note  in  6  L.R.A.  44,  on  admissibility  of  parol  evidence  as  to  contracts 
partly  written  and  partly  oral. 

57  AM.  DEC.  668,  RANKIN  v.  SIMPSON,  19  PA.  471. 
Specific  performance  of  uncertain  contracts. 

Cited  in  reference  note  in  72  A.  D.  606,  on  specific  performance  of  contracts 
uncertain  in  their  terms. 

Cited  in  note  in  70  A.  D.  465,  on  necessity  that  contract  be  clear  and  certain  to 
obtain  specific  performance. 
Proof  of  oral  contract  for  sale  of  lands. 

Cited  in  Hadfield  v.  Skelton,  69  Wis.  460,  34  N.  W.  397;  Hart  v.  Carroll,  85 
Pa.  508,  6  W.  N.  C.  376,  35  Phila.  Leg.  Int.  340,— holding  full,  complete,  satis- 
factory and  indubitable  proof  necessary  to  take  parol  contract  for  sale  of  lands 
out  of  statute  of  frauds;  Fetterling's  Estate,  1  Woodw.  Dec.  169,  holding  proof 
of  contract,  terms  and  payment,  indispensable  to  specific  performance  of  parol 
contract  for  sale  of  land;  Todd  v.  Campbell,  32  Pa.  250;  Baltimore  &  O.  R.  Co. 
V.  Hoge,  34  Pa.  214;  Poorman  v.  Kilgore,  26  Pa.  305,  07  A.  D.  425,— holding 
that  courts  will  reject  evidence  of  verbal  contract  which  if  taken  as  true  does 
not  make  out  a  case  entitled  to  stand  as  exception  to  statute  of  frauds;  Harman 
V.  Harman,  17  C.  C.  A.  479,  34  U.  S.  App.  310,  70  Fed.  894  (dissenting  opinion), 
on  right  to  accept  loose  bits  of  conversation  as  proving  parol  agreement  re- 
garding lands. 

Cited  in  note  in  3  L.R.A.(N.S.)  808,  on  necessity  that  possession  of  real  prop- 
erty be  under  contract  to  satisfy  statute  of  frauds. 
What  constitutes  part  performance  of  contract  relating  to  land. 

Cited  in  reference  notes  in  08  A.  D.  049,  on  delivery  of  possession  of  realty  as 
taking  parol  sale  out  of  statute  of  frauds;  70  A.  D.  405,  on  possession  as  evi- 
dence of  part  performance  to  take  case  out  of  statute  of  frauds;  11  A.  S.  R.  250, 
Am.  Dec.  Vol.  VIII.— 40. 
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on  possession  as  part  performance  taking  contract  relating  to  land  out  of  stat- 
ute of  frauds. 

Cited  in  note  in  53  A.  D.  541,  as  to  what  acts  are  part  performance  of  contract 
of  sale  of  land. 

Sufficiency  of  proof  to  show  parol  gift  of  lands. 

Cited  in  Collins  v.  Collins,  1  Pittsb.  104,  holding  parol  gift  of  laud  not  estab- 
lished where  evidence  shows  subsequent  acts  of  control  or  ownership  by  donor. 

Distinguished  in  Allison  v.  Bums,  107  Pa.  50,  41  Phila.  Leg.  Int.  501,  holding 
evidence  that  donor  had  said  he  intended  to  g^ve  donee  house  and  exclusive  and 
notorious  possession  for  fifteen  years  sufficient  to  support  parol  gift  and  avoid 
statute. 
Proof  necessary  to  show  that  absolute  deed  Is  a  mortgage. 

Cited  in  Burr  v.  Kase,  168  Pa.  81,  31  Atl.  954,  36  W.  N.  C.  284;  Plumer  t. 
Guthrie,  76  Pa.  441,  7  Legal  Gaz.  10,  32  Phila.  Leg.  Int.  39,— holding  that  parol 
proof  that  deed  absolute  on  its  face  is  mortgage  must  be  clear,  explicit  and 
unequivocal. 

Effect  of  abandonment  of  equities  on  specific  performance  of  land  con- 
tract. 

Cited  in  Jermyn  v.  McClure,  195  Pa.  245,  45  Atl.  938,  holding  that  vendee 
must  not   abandon   premises   if  he   desire   specific    performance   of   parol   sale; 
Zimmerman  v.  Wengert,  31  Pa.  401,  holding  chancellor  will  not  compel  specific 
performance  of  parol  sale  where  party  lets  go  equities  under  which  he  entered. 
Protection  of  party  executing  contract  to  defraud  neighbor. 

Cited  in  reference  note  in  60  A.  D.  283,  on  nonprotection  of  party  who  exe- 
cutes contract  for  purpose  of  defrauding  his  neighbor. 
Right  of  tenant  to  deny  landlord's  title. 

Cited  in  Western  U.  Teleg.  Co.  v.  Pennsylvania  R.  Co.  120  Fed.  362,  33  Pittsb. 
L.  J.  N.  S.  245,  holding  tenant  in  absence  of  repudiation  of  relation  estopped 
from  denying  in  action  for  re-entry,  landlord's  title  to  land,  held  under  lease; 
Wallace  v.  Ocean  Grove  Camp  Meeting  Asso.  78  C.  C.  A.  406,  148  Fed.  672, 
holding  tenant  who  pays  rent  under  lease  up  to  time  quit  notice  served,  cannot 
deny  landlord's  title  in  action  to  recover  possession,  although  in  possession  prior 
to  execution  of  lease. 

Cited  in  note  in  89  A.  S.  R.  66,  on  estoppel  of  tenant  to  deny  landlord's  title 
by  creation  of  relation. 

57  AM.  DEC.  671,  HOLLIDAY  ▼.  WARD,  19  PA.  485. 
Presumption  of  validity  of  will  from  probate  thereof. 

Cited  in  Zerbe  v.  Zerbe,  2  Legal  Chron.  312,  holding  probate  of  will  presump- 
tive evidence  of  its  validity  until  overthrown;  Kenyon  v.  Stewart,  44  Pa.  179,  20 
Phila.  Leg.  Int.  100,  holding  judgment  of  register  of  wills  admitting  will  to 
probate  presumptive  evidence  of  its  validity  as  to  lands  devised;  McCormick  v. 
Skelly,  201  Pa.  184,  50  Atl.  765,  to  point  that  validity  of  will,  will  be  presumed 
from  decree  of  probate. 
Presumption  as  to  probate  of  will. 

Cited  in  Opp  v.  Chess,  204  Pa.  401,  54  Atl.  354,  to  point  that  presumption  of 
probate  will  arise  from  acts  of  register  unauthorized  and  unlawful  if  will  not 
proved. 
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Conclusiveness  and  effect  of  Judgment. 

Cited  in  note  in  60  A.  D.  353,  on  what  persons  are  bound  by  decrees  and  orders 
/^anting,  revoking,  and  refusing  probate  of  wills. 

—  Of  decree  granting  letters. 

Cited  in  Zeigler  v.  fetorey,  220  Pa.  471,  17  L.R.A.(N.S.)  878,  69  Atl.  894, 
holding  that  decree  granting  letters  of  administration  cannot  be  attacked  or  avoid- 
ed in  collateral  proceeding;  Ubil  v.  Miller,  16  Pa.  Super.  Ct.  497,  holding  that 
letters  of  of  administration  gianted  by  register  of  wills  cannot  be  attacked  in 
collateral  proceeding. 

—  Probate  of  will. 

Cited  in  Broe  v.  Boyle,  42  Phi  la.  Leg.  Int.  320,  holding  that  probate  cannot  be 
impeached  in  collateral  issue;  Frey  v.  Klebe,  13  Phila.  99,  36  Phila.  Leg.  Int. 
114,  holding  that  probate  cannot  be  questioned  collaterally  and  after  five  years 
is  conclusive;  Wall  v.  Wall,  123  Pa.  545,  10  A.  S.  R.  549,  16  Atl.  598,  23  W.  N. 
C.  237,  19  Pittsb.  L.  J.  N.  S.  255,  46  PMla.  Leg.  Int.  130,  holding  decree  of 
probate,  after  lapse  of  five  years  without  appeal,  conclusive  as  to  real  estate 
disposed;  Re  Neal,  17  Phila.  527,  42  Phila.  Leg.  Int.  510,  17  W.  N.  C.  191,  holding 
only  remedy  to  party  aggrieved  by  register's  decision  is  appeal  to  orphans' 
court;  Wells's  Estate,  19  Phila.  225,  46  Phila.  Leg.  Int.  476,  7  Pa.  Co.  Ct.  35 i, 
holding  that  validity  of  decree  under  act  of  1832  as  to  personalty  and  under  act 
of  1856,  as  to  realty  cannot  be  inquired  into  collaterally;  Barker  v.  McFerran, 
26  Pa.  211;  Shinn  v.  Holmes,  25  Pa.  142, — holding  that  in  ejectment  probate 
cannot  be  invalidated  by  looking  into  evidence  on  which  decree  founded;  Lovett 
v.  Mathews,  24  Pa.  330,  holding  sufiiciency  of  judgment  of  register  admitting 
will  to  probate  not  examinable  in  collateral  proceeding;  Lange  v.  Dammier,  119 
Ind.  567,  21  N.  E.  749,  to  point  whether  probate  of  will  is  res  judicata  as  to 
due  execution  of  will  except  in  statutory  action  to  contest  validity;  Wettach 
v.  Horn,  201  Pa.  201,  50  Atl.  1001,  to  point  that  under  acts  of  1705,  and  1832 
probated  will  could  be  attacked  in  common-law  action  of  ejectment;  McCort's 
•  Appeal,  38  Phila.  Leg.  Int.  356,  on  conclusiveness  of  probate  of  will  disposing  of 
real  estate. 

Cited  in  notes  in  60  A.  D.  360,  on  nonconclusiveness  of  probate  as  to  realty;  21 
L.R.A.  682,  on  conclusiveness  of  probate  court  decree  as  res  judicata;  21  L.R.A. 
683,  684,  on  conclusiveness  of  probate  decree  with  respect  to  real  estate;  21 
L.R.A.  684,  on  facts  established  by  probate  decree;  21  L.R.A.  685,  on  conclusive- 
ness of  probate  court  decree  in  ejectment. 

—  Decision  of  register  refusing  probate. 

Cited  in  Re  Smart,  18  Phila.  161,  44  Phila.  Leg.  Int.  102,  3  Pa.  Co.  a.  232, 
holding  that  decision  of  register  refusing  to  admit  will  to  probate  cannot  be 
attacked  collaterally. 
Power  and  Jurisdiction  of  register  of  wills. 

Cited  in  Linder's  Estate,  16  Phila.  397,  41  Phila.  Leg.  Int.  468,  15  W.  N.  C. 
351,  holding  that  register  has  original  jurisdiction  in  granting  letters  of  ad- 
ministration; Spencer's  Estate,  20  Pa.  Co.  Ct.  657,  7  Pa.  Dist.  R.  216,  holding  that 
register  of  wills  may  exercise  his  discretion  in  selecting  person  to  whom  he 
grants  letters. 

—  Power  to  revoke  letters  of  administration. 

Cited  in  Kern's  Estate,  212  Pa.  57,  61  Atl.  573,  holding  that  register  has  power 
to  revoke  letters  of  administration  and  admit  to  probate  subsequent  wilL 
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—  Power  to  reverse  lifs  decree  awarding  Issues. 

Cited  in  Mintzer  v.  Baker,  5  Phila.  483,  21  Phila.  Leg.  Int.  420,  holding  that 
register  cannot,  pending  new  trial  thereof,  reverse  his  decree  awarding  issues  in 
abbence  of  fraud,  -accident  or  mistake. 
Power  of  orphans*  court. 

Cited  in  Bradford  v.  Kent,  43  Pa.  474,  holding  that  orphans'  court  has  no 
power  to  assign  widow  common-law  dower  in  any  case. 
Exclusive  Jurisdiction  of  orphans*  court. 

Cited  in  Bucknor's  Estate,  9  W.  N.  C.  511,  38  Phila.  Leg.  Int.  42,  holding  that 
orphans*  court  has  exclusive  jurisdiction  of  advancements;  Mussleman's  Appeal, 
65  Pa.  480,  27  Phila.  Leg.  Int.  261,  holding  .that  question  of  advancement  belongs 
wholly  to  orphans*  court  and  cannot  be  settled  in  ejectment;  Hughe's  Appeal, 
67  Pa.  179,  25  Phila,  Leg.  Int.  269,  holding  that  orphans*  court  has  exclusive 
jurisdiction  over  advancement  and  distribution;  Porter  v.  Dougherty,  25  Pa- 
405,  holding  that  orphans*  court  hatt  exclusive  jurisdiction  to  enforce  decedent's 
parol  agreement  for  sale  of  land;  Sorver  v.  Scholl,  1  Pa.  Dist.  R.  575,  holding 
that  orphans*  court  has  exclusive  jurisdiction  to  enforce  specific  pcrfornuuiec  of 
decedent's  contract  for  sale  of  land. 

Necessity  of  formal  decree  of  probate. 

Cited  in  Mcintosh  v.  Marathon  Land  Co.  110  Wis.  290,  85  N.  W.  97C,  to  point 
that  formal  decree  of  probate  not  necessary  in  Pennsylvania. 
Probate  as  a  Judicial  act. 

Cited  in  Blanchard  v.  Wilbur,  153  Ind.  387,  65  N.  E.  99,  holding  probate  of 
will  a  judicial  act;  Jordan's  Appeal,  108  Pa.  75;  Cochran  v.  Young,  104  Pa.  333, 
14  Pittsb.  L.  J.  N.  S.  267,  42  Phila.  Leg.  Int.  71,  14  W.  N.  C.  345,— holding  prolate 
of  will  a  judicial  act  which  cannot  be  impeached  in  collateral  issue. 

Cited  in  note  in  21  L.R.A.  680,  on  nature  of  probate  decree.     ' 
Status  of  record  containing  copy  of  will. 

Cited  in  McClaskey  v.  Barr,  47  Fed.  154,  holding  that  record  containiji*^  «>P7 
of  will  is  judicial  record. 

Competency  of  Juries  to  state  account. 

Cited  in  Guthrie  v.  Kerr,  85  Pa,  303,  5  W.  N.  C.  458,  35  Phila.  Leg.  Int.  1C5, 
to  point  that  juries  are  not  competent  to  state  account  requiring  long  calculations. 

57  AM.  DEC.  677,  BEATTY  v.  WRAY,    19  PA.  516. 
Right  of  partner  to  extra  compensation. 

Cited  in  Coddington  v.  Idell,  29  N.  J.  Eq.  504,  holding  partner  devoting  con- 
siderable time  and  attention  to  firm  litigation  not  entitled  to  extra  compensation 
without  agreement;  Marsh's  Appeal,  60  Pa.  30,  8  A.  R.  206,  holding  that  partners 
cannot  charge  each  other  or  firm  for  services  without  express  agreement;  Lindsey 
V.  Stranahan,  129  Pa.  035,  18  Atl.  524,  holding  that  law  will  not  imply  contract 
for  payment  to  partner  for  personal  services  in  partnership  business;  Re 
People's  Union  Bank,  16  W.  N.  C.  127,  holding  partner  not  entitled  to  com- 
pensation for  labor  performed  in  efl'ecting  compromise  with  creditors,  ia 
absence  of  express  agreement. 

Cited  in  reference  note  in  80  A.  D.  601,  on  right  of  partner  to  compensation 
for  closing  up  business. 

Cited  in  notes  in  40  A.  S.  R.  570,  on  partner's  right  to  compensation  after  dis- 
solution; 9  L.R.A.  424,  425,  on  partner's  compensation  for  services;    17   L.ILA. 
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(N.S.)  306,  on  liquidating  partner's  right  to  compensation  for  services  in  wind- 
ing up  firm  business;  17  L.R.A.(N.S.)  417,  on  right  of  partner  to  compensation 
for  services  rendered  to  partnership. 

—  SurTivlng  partner  generally. 

Cited  in  McCullough  v.  Barr,  145  Pa.  459,  22  Atl.  962,  29  W.  N.  C.  123,  22 
Pittsb.  L.  J.  N.  S.  177,  holding  surviving  partner  not  entitled  to  compensation 
for  winding  up  business;  Brown's  Appeal,  89  Pa.  139,  36  Phila.  Leg. 
Int.  236  (affirming  11  Phila.  127,  33  Phila.  Leg.  Int.  148)  ;  Gyger's 
Appeal,  62  Pa.  73,  1  A.  R.  382, — holding  that  compensation  is  not  to  be  al- 
lowed to  liquidating  partner;  Burgess  v.  Badger,  82  Hun,  488,  31  N.  Y.  Supp. 
614,  holding  liquidating  partner  in  case  of  voluntary  dissolution,  not  entitled 
to  compensation,  in  absence  of  agreement;  Denver  v.  Roane,  99  U.  S.  355,  25 
L.  ed.  476,  holding  law  firm  partnership  agreement  having  provided  for  division 
of  fees  in  case  of  cither's  death,  survivor  entitled  to  no  extra  allowance  for 
winding  up  business;  Scudder  v.  Ames,  89  Mo.  496,  14  S.  W.  525,  holding  part- 
ner bound  to  discharge  his  duties  in  regard  io  preserving  and  caring  for  partner- 
ship estate  without  extra  compensation;  Smith  v.  Knight,  88  Iowa,  257,  55  N. 
W.  189,  holding  surviving  partner  not  entitled  to  compensation  for  services  m 
settling  up  partnership  affairs,  without  proof  of  agreement;  Tillotson  v.  Tillot- 
son,  34  Conn.  335,  holding  surviving  partner  not  entitled  to  compensation  for 
services  rendered  after  dissolution,  without  exprfess  contract;  Re  Disston  & 
Sons  File  Co.  8  W.  N.  C.  58 ;  Loomis  v.  Armstrong,  49  Mich.  521,  14  N.  W.  505,— 
holding  that  surviving  partner  after  dissolution  by  death  of  copartner  cannot 
claim  compensation  for  carrying  on  business;  Porter  v.  Long,  124  Mich.  584, 
83  N.  W.  601,  holding  son,  as  surviving  partner,  not  entitled  to  compensation 
for  managing  firm  business  after  father's  death. 

Cited  in  reference  note  in  40  A.  S.  R.  95,  on  compensation  to  surviving  part- 
ner for  winding'  up  partnership. 

Cited  in  notes  in  65  A.  D.  302,  on  compensation  to  surviving  partner;  112  A. 
S.  R.  843,  on  right  of  surviving  partner  of  commercial  firm  to  compensation 
for  winding  up  afi'airs;  17  L.R.A. (N.S.)  399,  on  surviving  partner's  right  to 
compensation  for  services  in  winding  up  firm  business;  17  L.R.A. (N.S.)  403, 
on  surviving  partner's  right  to  compensation  for  continuance  of  business. 

Distinguished  in  Griggs  v.  Clark,  23  Cal.  427,  holding  surviving  partner,  when 
partnership  dissolved  by  death,  who  devotes  time  and  labor  to  care  and  manage- 
ment of  partnership  property  entitled  to  compensation  therefor. 

—  Where  surviving  partner  Is  executor  of  deceased  partner. 

Cited  in  Re  Harris,  4  Dem.  463,  holding  surviving  partner,  who  is  executor 
of  deceased  partner's  will,  entitled  to  no  remuneration  in  latter  capacity  for 
labors  in  winding  up  firm  business. 

Cited  in  note  in  17  L.R.A. (N.S.)  407,  on  right  of  surviving  partner  acting  as 
executor  to  compensation  for  services  in  winding  up  firm  business. 

—  Right  of  executor  of  deceased  partner  to  grant  survivor  extra  compen- 

sation. 
Cited  in  Brown  v.  McFarland,  41  Pa.   129,  80  A.  D.   598,  holding  that  ex- 
ecutor  of   deceased    partner    cannot   employ   survivor   to   wind   up   partnership 
affairs,  at  expense  of  decedent's  estate,  unless  authorized  by  testator's  will. 

—  Right  of  partner  appointed  receiver  upon  dissolution. 

Cited  in  Lennig  v.  Lennig,  15  Phila.  283,  38  Phila.  Leg.  Int.  392,  11  W.  N.  C. 
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18,  holding  that  partner  who  is  appointed  receiver  after  dissolution  is  entitled 
to  no  additional  compensation  for  his  services  from  fact  of  being  partner. 

57  AM.  DEC.  680,  McCOY  v.DANIiEY,  20  PA.  85. 

Rights  and  IfabilUfes  of  owners  of  dams. 

Cited  in  Dorman  v.  Ames,  12  Minn.  451,  Gil.  347,  holding  owner  liable 
for  nominal  damages  without  proof  of  actual  damage  where  there  is  Ho  wage 
for  even  an  hour;  Allen  v.  Thornapple  Electric  Co.  144  Mich.  370,  115  A.  S.  R. 
453,  108  N.  W.  79,  holding  owner  liable  though  dam  not  as  high  as  low-water 
mark  at  lowest  point  of  upper  proprietor's  land;  Michigan  Paper  Co.  v.  Kalama- 
zoo Valley  Electric  Co.  141  Mich.  48,  104  N.  W.  387,  holding  owner  of  dam 
responsible  for  damages  resulting  from  slush  ice  causing  water  to  set  back, 
where  of  ordinary  occurrence  and  might  reasonably  have,  been  foreseen  and 
avoided;  Bristol  Hydraulic  Co.  v.  Boyer,  67  Ind,  236,  holding  owner  not 
liable  for  damages  occasioned  by  extraordinary  floods,  which  orainary  skill  and 
foresight  could  not  provide  against,  though  backing  up  increased  by  dam. 

Cited  in  reference  notes  in  65  A.  D.  254,  on  liability  of  owners  of  dams  for 
overflowing  land  of  another;  73  A.  D.  473,  on  rights  and  liabilities  of  owners  of 
dams;  73  A.  D.  564,  on  liability  of  owners  of  dams  for  injuries;  79  A.  D.  44G, 
on  liability  for  flowing  another's  land  by  dams,  etc.;  82  A.  D.  188,  on  duty  of  own- 
er of  dam  to  prevent  injury  therefrom  to  his  neighbors;  86  A.  D.  414,  on  liability 
of  owner  of  dam  for  flowing  back  water;  93  A.  D.  768,  on  owner's  liability  for  in- 
jury occasioned  by  dam;  13  A.  S.  R.  336,  on  rights  and  liabilities  of  owners  of 
dams  which  work  injury  by  overflows;  65  A.  S,  R.  34,  on  rights  and  liabilities 
of  owners  of  dams;  68  A.  S.  R.  912,  on  rights  of  owners  of  dam. 

Cited  in  notes  in  47  A.  D.  478,  on  liability  of  riparian  owner  for  injury  occa- 
sioned by  dam  in  case  of  high  water ;  59  L.R.A.  876,  on  efl'ect  of  ordinary  freshets 
on  liability  for  damming  back  water  of  stream;  59  L.R.A.  893,  on  damages  for 
temporary  structure  damming  back  water  of  stream. 

Rights  of  riparian  owners  —  To  use  and  detain  water. 

Cited  in  reference  note  in  35  A.  S.  R.  413,  on  injury  caused  by  diversion  of 
stream. 

Cited  in  notes  in  79  A.  D.  638,  on  riparian  owner's  right  to  use  and  detain 
water;  79  A.  D.  643,  on  right  of  riparian  owner  to  detain  water;  10  £.  R.  C.  217, 
on  right  of  riparian  owner  to  use  of  natural  stream. 

—  To  erect  dams. 

Cited  in  reference  notes  in  69  A.  D.  98,  on  right  of  mill  owners  and  erection 
of  dams;  81  A.  D.  585,  on  dams  in  navigable  streams;  82  A.  D.  735,  on  pre- 
scriptive right  to  maintain  dam  causing  overflow  of  another's  land;  21  A.  S.  R. 
742,  on  riparian  owner's  right  to  erect  dam  and  discharge  superabundance  of 
water  on  land  of  lower  owners;  46  A.  8.  R.  254,  on  obstruction  of  water  by 
levees;  74  A.  S.  R.  865,  on  prescriptive  rights  to  flow  water  by  means  of  dam. 

Cited  in  note  in  41  L.U.A.  750,  on  riglit  as  between  upper  and  lower  proprie- 
tors to  throw  back  flow  of  stream. 

Proper  height  of  dam. 

Cited  in  McCeorge  v.  Hofl'man,  133  Pa.  381,  19  Atl.  413,  21  PitUb.  L.  J.  N.  S. 
8,  to  point  that  dam,  when  proper  height  is  agreed  upon  or  established  aJTords 
most  satisfactory  proof  of  level  to  which  water  may  be  raised. 
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Ijfabillty  of  railroad  company  for  damages  caused  by  embankment. 

Cited  in  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  57  Fed.  441,  holding 
railroad  company  not  liable  for  damages  occasioned  by  obstruction  of  embank- 
ment, caused  by  heavy  rain  followed  by  cyclone. 

Disapproved  in  Ohio  &  M.  R.  Co.  v.  Ramey,  139  111.  9,  32  A.  S.  R.  170,  28 
N.  E.  1087,  holding  in  action  for  damages  caused  by  overflow  as  result  of  con- 
struction   of   embankment,    immaterial    whether    damage    was   direct   result   of 
extraordinary  rainfall. 
Care  and  skill  required  in  constructing  bridge  over  water  course. 

Cited  in  Illinois  C.  R.  Co.  v.  Bethel,  11  111.  App.  17,  holding  that  such  care 
and  skill  must  be  used  as  will  avoid  all  danger  therefrom  in  all  ordinary  floods 
or  fresliets. 
What  are  ordinary  rains. 

Cited  in  Meister  v.  Lang,  28  111.  App.  024,  holding  that  ordinary  rains  are 
such,  whether  heavy  or  light,  as  are  usual  and  always  to  be  expected  in  certain 
seasons,  annually. 
Right  to  successive  action  for  damages. 

Cited  in  Standard  Plate  Glass  Co.  v.  Butler  Water  Co.  5  Pa.  Super.  Ct.  503, 
28  Pittsb.  L.  J.  N.  S.  105,  41  W.  N.  C.  192,  holding  that  successive  actions  for 
illegal  diversion  of  water  may  be  brought  so  long  as  diversion  continues; 
Hardesty  v.  Ball,  43  Kan.  151,  23  Pac.  937,  holding  that  one  injured  by  ob- 
struction of  mill  dam  may  treat  it  as  temporary  injury  and  have  right  of 
successive  actions  so  long  as  obstruction  continues. 
Right  to  punitive  damages. 

Cited  in  Ganster  v.  Metropolitan  Electric  Co.  214  Pa.  028,  04  Atl.  91,  holding 
that  punitive  or  exemplary  damages  may  be  recovered  in  second  or  subsequent 
suit  for  continuance  of  private  nuisance;  Ellis  v.  Academy  of  Music,  120  Pa. 
•008,  0  A.  S.  R.  739,  16  Atl.  494,  22  W.  N.  C.  217,  45  Phila.  Leg.  Int.  414,  hold- 
ing in  action  for  continuance  of  obstruction  one  entitled  in  second  action  to  such 
punitive  damages  as  will  compel  abatement  thereof. 

Cited  in  reference  note  in  73  A.  D.  119,  on  punitive  damages  for  maliciously 
obstructing  highway. 

57  AM.  DEC.  693,  OWENS  v.  MYERS,  20  PA.  184. 

Effect  of  purchase  of  outstanding  title  by  one  In  adverse  possession. 

Cited  in  Converse  v.  Ringer,  0  Tex.  Civ.  App.  51,  24  S.  W.  705;  Bannon  v.  Bran- 
don, 34  Pa.  203,  75  A.  D.  055, — holding  that  attempt  to  purchase  better  title  does 
not  aiTect  inchoate  right  previously  acquired  under  statute  of  limitations;  Oldig 
V.  Fisk,  53  Neb.  150,  73  N.  W.  001,  holding  purchase  or  attempt  to  purchase  out- 
standing title  by  one  in  adverse  possession,  before  expiration  of  statutory 
period,  not  alone  sufficient  to  break  continuity  of  possession  or  divest  it  of  ad- 
verse character. 

Cited  in  reference  note  in  95  A.  D.  209,  on  effect  of  purchaser  of  outstanding 
«laim  by  one  in  possession  adversely. 
Protection  of  execution  purchaser  against  outstanding  title. 

Cited  in  Ross  v.  Baker,  72  Pa.  180,  holding  that  execution  purchaser  with 
sufficient  notice  of  outstanding  title  to  put  him  on  inquiry,  takes  no  title;  Put- 
nam V.  Tyler,  117  Pa.  570,  12  Atl.  43,  21  W.  N.  C.  33,  45  Phila.  Leg.  Int.  145.  18 
Pittsb.  L.  J.  N.  S.  351,  holding  execution  purchaser  not  protected  against  out- 
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standing  title  by  silence  of  claimant,  ignorant  of  his  rights;  McCray  t.  Clark, 
82  Pa.  457»  3  W.  N.  C.  451,  holding  execution  purchaser  not  protected  against 
outstanding  title  of  which  he  had  notice,  though  claimant  silent. 
Estoppel  by  silence,  concealment  or  misrepresentations. 

Cited  in  reference  note  in  63  A.  D.  670,  on  estoppel  by  silence,  concealment,  or 
misrepresentations. 

57  AM.  DEC.  695,  MORRISON  ▼.  DAVIS,  20  PA.   171. 
Liability  of  common  carrier  for  loss  of  goods. 

Cited  in  reference  notes  in  61  A.  D.  432,  on  common  carriers  as  insurers  of 
goods  against  all  but  acts  of  God  and  public  enemy;  64  A.  D.  412,  on  carrier's 
liability  for  remote  consequences  of  his  negligence. 

Cited  in  note  in  13  L.R.A.  34,  35,  on  carrier's  liability  for  loss  of  goods. 
Proximate  cause  of  loss  or  Injury. 

Cited  in  Finch  v.  Ueermans,  5  Luzerne,  Leg.  Reg.  125,  holding  that  loss  must 
be  natural,  proximate  cause  of  wrong  complained  of,  to  permit  of  recovery; 
Moffatt  Commission  Co.  v.  Union  P.  R.  Co.  113  Mo.  App.  544,  88  S.  W.  117, 
holding  that  whenever  carrier's  negligence  mingles  with  act  of  God,  and  re- 
sulting loss  is  within  probable  consequences  of  negligent  act,  carrier  is  liable; 
Lehenan  v.  Central  R.  &  Bkg.  Co.  12  Fed.  595,  denying  carrier's  liability  for 
forged  bill  of  lading,  although  its  n^ligence  in  allowing  shipper  to  fill  in  blank 
for  quantity,  made  forgery  possible;  Brown  v.  Susquehanna  Boom  Co.  109  Pa. 
57,  58  Am.  Rep.  708,  1  Atl.  156,  17  W.  N.  C.  99,  on  liability  of  bailees  for  hire 
for  injury  resulting  from  unavoidable  dangers  of  the  river  or  inevitable  accident 
without  negligence  on  their  part;  Warwick  v.  Hutchinson,  45  N.  J.  L.  61,  hold- 
ing refusal  of  assignee  of  mortgage  on  horses  to  give  them  up  to  mortgagor 
not  proximate  cause  of  loss  to  assignor  on  judgment  against  him  for  false 
representations  made  by  his  agent  on  sale  of  horse  to  mortgagor;  Fairbanks 
v.  Kerr,  70  Pa,  86,  10  A.  R.  664,  4  Legal  Gaz.  13,  denying  liability  of  one 
mounting  pile  of  stones  to  make  speech,  for  breaking  of  stones  caused  by  lis- 
teners standing  thereon. 

Cited  in  reference  note  in  86  A.  D.  426,  on  liability  of  common  earner  where 
his  act  concurs  with  act  of  God  or  of  the  public  enemy. 

Cited  in  notes  in  97  A.  D.  410,  on  liability  of  carrier  for  loss  occasioned 
partly  by  act  of  God  and  partly  by  other  means;  36  A.  S.  R.  839,  as  to  when 
act  of  God  is  deemed  proximate  cause  of  injury;  36  A.  S.  R.  810,  on  ability  to 
foresee  result  as  test  of  proximate  cause  in  cases  involving  wrongful  acts;  G 
L.R.A.  230,  on  remote  cause  as  ground  for  damages  for  injury-;  1  E.  R.  C.  234, 
on  act  of  God  as  excusing  loss  of  goods  by  carrier;.  5  E.  R.  C.  280,  on  necessity 
that  act  of  God  excusing  carrier  be  proximate  cause  of  loss. 

Distinguished  in  Caldwell  v.  Southern  Exp.  Co.  1  Flipp.  85,  Fed.  Cas.  No. 
2,303,  holding  carrier  liable  for  goods  seized  by  Federal  troops,  whose  presence 
it  had  reason  to  expect  and  ne;?ligently  failed  to  guard  against;  Brink  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  17  Mo.  App.  177,  holding  railroad  liable  for  negligent 
construction  of  bridge-pilings  resulting,  during  freshet,  in  overflowing  stream 
onto  adjoining  lands. 
^  Breach  of  contract  generally. 

Cited  in  McRae  v.  Hill,  126  111.  App.  349,  holding  one  guilty  of  breach  of 
contract  not  liable  for  injuries  resulting  to  property,  unless  breach  is  proximate 
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cause  of  injury;  Hayes  v.  Cooley,  13  N.  D.  204,  100  N.  W.  250,  to  point  that 
where  one's  failure  to  perform  contract  merely  exposes  property  to  destruction 
by  causes,  for  which  he  is  not  responsible,  failure  to  perform  is  not  proximate 
cause  of  loss. 

Distinguished  in  Jones  v.  George,  61  Tex.  345,  48  A.  R.  280,  holding  druggist 
liable  for  full  value  of  cotton  crop  destroyed  by  worms,  where  he  sold  owner 
spurious  Paris  Green,  knowing  it  was  to  be  used  on  worms. 

—  Delay  in  taking  action  generally.' 

Cited  in  The  Startle,  115  Fed.  555,  denying  tug  owners  liability  for  breaking 
away  of  tow  while  anchored  notwithstanding  previous  negligent  delay  in  jour- 
ney. 

Distinguished  in  Scott  v.  Hunter,  46  Pa.  192,  84  A.  D.  542,  holding  owner  of 
boat  liable  for  detaining  it  in  lock  while  river  rose  and  carried  over  dam  boats 
waiting  to  go  through  lock. 

—  Delay  in  respect  to  property  destroyed  by  Are  generally. 

Cited  in  James  v.  James,  58  Ark.  157,  41  A.  S.  R.  95,  23  S.  W.  1099,  denying 
ginner*s  liability  for  loss  by  fire  of  cotton  which  he  had  failed  to  gin  in  certain 
time  agreed  on;  Lehenan  v.  Pritchett,  84  Ala.  512,  4  So.  601,  denying  liability 
of  commission  merchants  for  loss  by  fire  of  cotton  which  they  had  neglected 
to  sell  notwithstanding  owner's  instructions. 

—  Delay  In  transporting  goods  injured  by  inevitable  accident. 

Disapproved  in  Green-Wheeler  Shoe  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  130 
Iowa,  123,  5  L.R.A.(N.S.)  882,  106  N.  W.  498,  8  A.  &  E.  Ann.  Cas.  45,  holding 
carrier  liable  for  loss  of  goods  by  unavoidable  casualty,  where  there  is  negligent 
delay  in  shipment;  Read  v.  Spaulding,  5  Bosw.  395,  holding  carrier  liable  for 
injury  to  goods  caused  by  inevitable  accident,  if  through  unreasonable  delay  or 
culpable  negligence  he  unnecessarily  exposed  goods  to  peril. 
Delay  in  transporting  goods  injured  by  act  of  God  generally. 

Cited  in  Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  222,  121  A.  S.  R.  416,  10 
L.R.A.(N.S.)  658,  88  Pac,  885,  12  A.  &  E.  Ann.  Cas.  441,  holding  that  negligent 
delay  in  moving  goods,  not  amounting  to  conversion,  will  not  render  carrier 
liable  for  loss  by  act  of  God  before  delivery,  but  affter  reaching  destination. 

Cited  in  note  in  11  A.  S.  R.  363,  364,  on  carrier's  liability  for  injury  to  goods 
by  delay  caused  by  act  of  God. 

Disapproved  in  Alabama  G.  S.  R.  Co.  v.  Quarles,  145  Ala.  436,  117  A.  S.  R. 
54,  5  L.R.A.(N.S.)  807,  40  So.  120,  holding  carrier  negligently  failing  to  forward 
goods  within  reasonable  time  liable  for  loss  by  cyclone. 
^  Delay  in  transporting  goods  injured  by  fire. 

Cited  in  Chi  Ids  v.  Little  Miami  R.  Co.  1  Cin.  Sup.  Ct.  Rep.  480,  holding  mere 
delay  of  car  filled  with  cotton  on  sidetrack  not  sufficient  to  charge  carrier  with 
liability  for  its  loss  by  fire;  General  Fire  Extinguisher  Co.  v.  Carolina  &  N. 
W.  R.  Co.  107  N.  C.  278,  49  S.  E.  208,  holding  carrier  negligently  failing  to 
forward  goods  not  liable  for  loss  by  fire  started  without  its  negligence,  where 
it  is  not  shown  that  failure  to  forward  was  proximate  cause  of  loss;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Commercial  Union  Ins.  Co.  139  U.  S.  223,  35  L.  ed.  154, 
11  Sup.  Ct.  Rep.  554.  denying  carriers  liability  to  owners  or  insurers  for  loss  by 
fire  of  cotton  which  it  had  failed  to  transport  promptly  in  violation  of  con- 
tract with  compress  company;  Maxwell  v.  Southern  P.  R.  Co.  48  La.  Ann.  385, 
19  So.  287,  holding  carrier  not  liable  for  loss  by  fire  of  goods  because  of  delay 
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in  forwarding,  but  liable  for  not  preventing  the  fire;  Hoadley  v.  Northern 
Transp.  Co.  115  Mass.  304,  15  A.  R.  106,  denying  carrier's  liability  for  exempted 
loss  by  fire  of  goods  whose  journey  it  negligently  delayed;  Yazoo  A  M.  Valley 
R.  Co.  V.  Millsops,  70  Miss.  868,  71  A.  S.  R.  543,  25  So.  672,  denying  carrier's 
liability  for  loss  of  goods  by  fire  originating  on  other  premises,  notwithstanding 
negligent  delay  in  carriage;  Merchants'  Wharfboat  Asso.  v.  Wood,  64  Miss.  661, 
60  A.  R.  76,  2  So.  76,  holding  warehouseman  liable  in  not  forwarding  goods  by 
.  next  boat,  if  he  apprehended  danger  from  fire,  reasonable  apprehension  of  which 
was  for  jury;  McLane  v.  Botsford  Elevator  Co.  136  Mich.  684,  112  A.  S.  R.  384, 
99  N.  \V.  875,  holding  elevator  company  not  liable  for  destruction  of  grain  by 
accidental  burning  of  elevator  after  grain  should  have  been  shipped. 

Distinguished  in  Thomas  v.  Wabash,  St.  L.  &  P.  R.  Co.  4  Inters.  Com.  Kep. 
802,  63  Fed.  200;  Thomas  v.  Lancaster  Mills,  19  C.  C.  A.  88,  34  l'.  S.  App.  404, 
71  Fed.  481, — holding  carrier  liable  for  loss  by  fire  of  cotton  on  boat  negligently 
delated  in  dangerous  locality;  Lewis  v.  Chesapeake  &  O.  R.  Co.  47  W.  Va.  050, 
81  A.  S.  R.  816,  35  S.  E.  908,  holding  carrier  liable  for  loss  by  fire  of  lumber 
on  its  dock  at  place  of  destination. 

—  Delay  In  transporting  goods  Injured  by  flood. 

Cited  in  Grier  v.  St.  Louis  Merchants*  Bridge  Terminal  R.  Co.  108  Mo.  Apji 
665,  84  S.  W.  168,  holding  carrier  liable  for  destruction  of  goods  by  flood,  if 
he  negligently  permits  goods  to  remain  exposed  thereto;  Memphis  &  C.  R.  Co. 
V.  Reeves,  10  Wall.  176,  19  L.  ed.  909,  denying  carrier's  liability  for  loss  oi 
goods  by  flood,  even  though  owing  to  defects  in  tracks  train  had  to  return  to 
place  where  flood  reached  it;  Denny  v.  New  York  C.  R.  Co.  13  Gray,  481,  74 
A.  D.  645,  denying  carrier's  liability  for  loss  by  flood,  of  goods  at  Albany,  not- 
withstanding transportation  had  been  negligently  delayed  at  Syracuse. 

Distinguished  in  Wold  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  162  111.  552,  53 
A.  S.  R.  332,  35  L.R.A.  356,  44  N.  E.  888  (reversing  60  111.  App.  460),  holding 
carrier  liable  for  loss  of  passenger's  baggage  in  flood,  which  loss  would  not  have 
occurred   had   baggage   accompanied   passenger's   train. 

Disapproved  in  Read  v.  Spaulding,  30  N.  Y.  630,  8Q  A.  D.  426;  Condict  v. 
Grand  Trunk  R.  Co.  54  N.  Y.  500, — holding  carrier  liable  for  loss  by  flood  or  fire 
of  goods  whose  carriage  it  unreasonably  delayed. 

—  Delay  In  transportation  of  goods  injured  by  frost. 

Cited  in  Michigan  C.  R.  Co.  v.  Burrows,  33  Mich.  0,  denying  carrier's  liability 
for  loss  of  apples  by  frost,  where  carriage  was  delayed  through  pressure  to  de- 
liver relief  goods  after  Chicago  fire;  Black  v.  Chicago,  B.  A  Q.  R.  Co.  30  Neb. 
197,  46  N.  W.  428,  denying  carrier's  liability  for  hogs  frozen  while  train  was  de- 
layed by  unusual  snowstorm,  if  ordinary  care  was  given. 

Distinguished  in  McCJraw  v.  Baltimore  &  O.  R.  Co.  18  W.  Va.  301,  holding  car- 
rier liable  for  loss  of  potatoes  by  freezing,  having  delayed  forwarding  same. 

Questioned  in  Pruitt  v.  Hannibal  &  St.  J.  R.  Co.  62  Mo.  527,  as  to  carrier's 
liability  for  loss  of  hogs  by  freezing  in  pens,  while  shipment  was  unreasonably 
delayed. 
•»  Delay  In  transporting  goods  Injured  by  storm,  etc. 

Cited  in  Daniels  v.  Ballantine,  23  Ohio  St.  532,  13  A.  R.  264,  denying  liabili- 
ty for  loss  by  storm  of  barge  whose  towage  had  been  unnecessarily  suspended 
and  delayed;  Jones  in  Gilmore,  91  Pa.  310,  38  Phila.  Leg.  Int.  43,  denying  lia- 
bility of  one  agreeing  to  return  barges  in  August,  for  their  loss  in  ice-jam  in 
December  before  being  returned. 
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—  Delay  In  transporting  goods  Injured  by  public  enemy. 

Cited  in  Clark  v.  Pacific  R.  Co.  39  Mo.  184,  90  A.  D.  468,  denying  carriers  lia- 
"bility  for  destruction  of  goods  by  public  enemy,  notwithstanding  delay  in  car- 
riage. 

—  lioss  by  flood  generally. 

Cited  in  Memphis  &  C.  R.  Co.  v.  Reeves,  28  Phila.  Leg.  Int.  76,  holding 
•carrier  not  liable  for  loss  by  flood,  if  that  was  proximate  cause,  though  its 
negligence  was  remote  cause;  Nashville  &  C.  R.  Co.  v.  David,  6  Heisk.  261,  19 
A.  R.  594;  Lamont  v.  Nashville  &  C.  R.  Co.  9  Heisk.  58, — denying  carrier's  lia- 
"bility  for  loss  of  goods  during  unprecedented  freshet,  against  which  reasonable 
precaution  would  not  have  guarded. 

—  liOSs  by  theft. 

Cited  in  Weed  v.  Barney,  45  N.  Y.  344,  6  A.  B,.  96;  Grossman  v.  Fargo,  6 
Hun,  310, — denying  carrier's  liability  for  theft  of  goods  while  awaiting  con- 
signee's payment  therefor,  although  no  notice  was  given  consignor  of  delay. 

—  Damage  to  remote  property  by  fire. 

Cited  in  Pennsylvania  R.  Co.  v.  Kerr,  62  Pa.  353,  1  A.  R.  431,  27  Phila.  Leg. 
Int.  229,  holding  railroad  company  not  liable  for  destruction  of  house  by  fire 
•communicated  to  it  from  another  house  negligently  set  fire  to  by  its  engine; 
Bowers  v.  East  Tennessee  &  W.  N.  C.  R.  Co.  144  N.  C.  684,  12  L.R.A.(N.S.)  446, 
57  S.  E.  453,  holding  railroad  company  not  liable  for  resulting  damages,  in 
permitting  shippers  to  place  lumber  in  right  of  way  and  adjacent  street  by 
which  fire  originating  in  building  off  right  of  way  and  owned  by  another,  was 
communicated  to  and  destroyed  other  buildings;  Pennsylvania  Co.  v.  Whitlock, 
99  Ind.  16,  60  A.  R.  71,  denying  railroad's  liability  to  own^i  of  adjoining 
premises  from  fire  caught  from  station  fired  through  its  carelessness:  Scott  v. 
Allegheny  Valley  R.  Co.  172  Pa.  646,  33  Atl.  712,  37  VV.  N.  C.  648,  27  Pittsb. 
L.  J.  N.  S.  83,  denying  liability  of  railroad  company  for  burning  of  contents 
of  car,  fired  by  sparks  from  adjacent  burning  property  blowing  through  open 
<;nr  door. 

Distinguished  in  Haverly  v.  State  Line  &  S.  R.  Co.  136  Pa.  60,  20  A.  S.  R. 
548,  19  Atl.  1013,  26  W.  N.  C.  321,  47  Phila.  Leg.  Int.  337,  holding  railroad  com- 
pany liable  for  fire  to  adjoining  owner's  lumber  caused  by  high  wind  blowing  on 
4Stump  negligently  fired  by  company;  Stephenson  v.  Pennsylvania  R.  Co.  20  Pa. 
Super  Ct.  167,  holding  railroad  company  liable  for  burning  timber  adjoining  its 
land  which  in  turn  adjoined  track  and  rubbish  on  which  was  fired  by  its  engine. 
JSlTect  of  coMtroct  on  carrier's  liability  for  loss. 

Cited  in  Little  Rock  M.  R.  &  T.  R.  Co.  v.  Talbot,  47  Ark.  97,  14  S.  W.  471, 
denying  carrier's  liability  for  loss  by  fire  of  goods  carried  under  exemption  from 
such  loss,  unless  failing  to  exercise  ordinary  diligence;  Hays  v.  Kennedy,  41 
Pa.  378,  80  A.  D.  627,  holding  carrier  not  liable  for  loss  of  goods  in  collision 
without  his  fault,  where  contract  excepts  from  ground  of  liability,  "unavoidable 
dangers,"  etc.  / 

Effect  of  contributory  negligence. 

Cited  in  Pearce  v.  Humphreys,  34  Fed.  282,  holding  that  although  person 
irured  was  negligent  in  not  driving  out  of  railroad  yards  as  he  came  in,  this 
contributory  negligence  was  not  proximate  cause  of  being  struck  by  train  while 
passing  through  private  way  out. 
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—  On  right  to  recover  on  Insurance  policy. 

Difltinguished  in  Richelieu  &  0.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.  26  Fed. 
596,  holding  presumption  of  negligence,  precluding  recovery  on  insurance  policy 
unless  rebutted,  raised  by  proof  of  violation  of  statute  and  neglect  of  good 
seamanship;  The  Ontario,  37  Fed.  220,  denying  recovery  on  insurance  policy 
exempting  from  loss  by  poor  seamanship,  where  vessel  negligently  stranded  and 
while  there,  was  voluntarily  scuttled  to  save  from  loss  by  storm. 
lilability  for  personal  injury. 

Cited  in  Cole  v.  German  Sav.  &  L.  Soc.  63  L.R.A.  416,  59  C.  C.  A.  593,  124 
Fed.  122,  denying  liability  of  o\vner  of  building  for  injury  to  one  stepping 
into  elevator  shaft  on  door  being  opened  by  stranger;  Hunter  v.  Wanamaker, 
1  Sadler  (Pa.)  383,  2  Atl.  507  (affirming  17  W.  N.  C.  232,  17  Phila.  338,  42 
Phila  Leg.  Int.  16),  which  denied  liability  for  injury  to  one  falling  on  icy  side- 
walk, so  far  as  affected  by  property  owner's  cellar  door  being  slightly  raised. 

Cited  in  note  in  19  E.  R.  C.  42,  on  liability  of  person*  negligently  using 
dangerous  instrument  or  article. 

Distinguished  in  McDonald  v.  Snelling,  96  Mass.  290,  92  A.  D.  768,  holding 
driver  negligently  colliding  with  another  whereby  latter's  horse  runs  away, 
injuring  pedestrian,  liable  to  latter. 

—  Of  seller  of  property  causing  tlie  injury. 

Cited  in  Osten  v.  Morris,  17  Phila.  219,  42  Phila.  Leg.  Int.  171,  holding  vendor 
of  machine  not  liable  for  injury  to  third  person  during  its  operation  by  vendee; 
Showers  v.  Yeaney,  9  Pa.  Co.  Ct.  69,  denying  liability  for  death  from  vicioua 
bull,  of  one  selling  him  six  months  before  on  representations  that  he  was 
gentle;  Roach  v.  Kelly,  194  Pa.  24,  75  A.  S.  R.  685,  44  Atl.  1090,  denying  lia- 
bility of  one  selling  liquor  contrary  to  statute  for  death  of  intoxicated  person 
from  fall  while  escaping  police  after  drunken  fight. 

—  Of  railroad  company. 

Cited  in  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Elliott,  20  L.R.A.  582,  5  C.  C.  A. 
347,  12  U.  S.  App.  381,  55  Fed.  945,  denying  carrier's  liability  to  one  injured 
while  returning  to  caboose,  by  its  being  "kicked"  off  though  conductor  said  it 
would  not  be  removed;  Gillispie  v.  St.  Louis,  K.  C.  &  X.  R.  Co.  6  Mo.  App.  554, 
denying  carrier's  liability  to  passenger  injured  in  washout  notwithstanding 
somewhat  negligent  construction  of  tracks;  Gleeson  v.  Virginia  M.  R.  Co.  6> 
Mackey,  356,  holding  carrier  not  liable  for  injury  to  postal  clerk  from  train 
running  into  landslide  not  to  be  prevented  by  ordinary  diligence;  Cuff  v.  New- 
ark, &  N.  Y.  R.  Co.  35  N.  J.  L.  17,  10  A.  R.  205,  denying  liability  of  railroad 
company  for  explosion  caused  by  negligence  of  employee  of  sub-contractor  who, 
in  turn,  was  violating  his  contract  with  company. 

Distinguished  in  McDermott  v.  Hannibal  &  St.  J.  R.  Co.  87  Mo.  285,  holding 
carrier  liable  for  negligent  injury  to  section-hand  while  removing  hand-car,, 
where  it  would  have  been  safely  removed  if  it  had  not  stuck  in  mud;  Ranch  v. 
Lloyd,  31  Pa.  358,  72  A.  D.  747,  holding  carrier  liable  to  boy  injured  by  start- 
ing of  cars  standing  on  public  crossing,  while  attempting  to  go  under  them. 

—  Of  municipality. 

Cited  in  Allegheny  v.  Zimmerman,  95  Pa.  287,  40  A.  R.  649,  37  Phila.  Leg. 
Int.  367,  denying  liability  of  city  permitting  liberty  pole  to  be  erected  in 
street,  to  boy  injured  by  its  fall;  Elsenbrey  v.  Philadelphia,  24  VV.  N.  C.  231, 
19  Phila.  504,  46  Phila.  Leg.  Int.  250,  denying  liability  of  city  for  injury  to 
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passerby  knocked  down  by  sudden  opening  of  gate  projecting,  when  open,  onto 
sidewalk;    Worrilow  v.  Upper  Chichester  Twp.   149  Pa.  40,  24  Atl.  85,  30  W. 
N.  C.  102,  denying  township's  liability  for  injury  from  striking  tree  on  border 
of  road,  where  horses  were  caused  to  shy  from  bulls  fighting  in  highway. 
Parol  evidence  as  to  writing. 

Cited  ill  Musselman  v.  Stoner,  31  Pa.  205,  holding  admissible,  parol  evidence 
as  to  place  of  delivery  of  articles  specified  in  contract. 

Cited  in  reference  notes  in  68  A.  D.  147,  on  how  far  bill  of  lading  may  be 
waived  by  parol;  93  A.  D.  194,  on  variation  of  bill  of  lading  by  parol. 
Question  for  Jury. 

Cited  in  Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  497,  109  Fed.  436  (dissenting 
opinion);  on  majority  holding  for  jury  whether  in  action  for  his  death  engineer's 
negligence  in  misconstruing  orders,  or  railroad's  negligence  in  failure  to  have 
proper  head-light,  was  proximate  cause  of  collision. 
—  As  to  negligence. 

Cited  in  Huyett  v.  Philadelphia  &  R.  R.  Co.  23  Pa.  373,  holding  negligence 
a  question  for  jury  in  action  for  fire  from  escaping  sparks  where  evidence 
showed  several  other  fires  in  vicinity,  from  carrier's  engines;  Matthews  v.  Pitts- 
burg &  L.  E.  R.  Co.  18  Pa.  Super.  Ct.  10,  holding  railroad's  negligence  a  ques- 
tion for  jury,  on  proof  of  fire  claimed  to  have  been  caused  by  sparks  escaping 
from  engine. 

Distinguished  in  Lake  v.  Milliken,  62  Me.  240,  10  A.  R.  456,  holding  negligence 
in  piling  boards  in  highway  whereon  when  driver  crossed  them  such  noise  arose 
as  to  frighten  his  horse,  resulting  in  his  injury,  a  question  for  the  jury; 
McGrew  v.  Stone,  53  Pa.  436,  holding  negligence  in  mooring  boats  in  unusual 
place,  where  one  sprang  leak  and  sunk  under  another's  boats,  causing  injury, 
a  question  for  the  jury. 
Construction  of  contract  generally. 

Cited   in   Pittsburgh   &   B.   P.   R.   Co.   v.   Pittsburgh,   33   Phila.   Leg.   Int.   92 
(dissenting   opinion),    on   duty   of   passenger    railway,   required    by   charter   to 
keep  streets  in  repair,  to  clear  away  debris  carried  on  street  by  unprecedented 
freshet. 
Presumption  of  negligence  from  accident. 

Cited  in  reference  note  in  30  A.  S.  R.  737,  on  presumption  of  negligence  of 
carrier  from  accidents. 
What  constitutes  act  of  God. 

Cited  in  note  in  11  L.R.A.  615,  on  what  constitutes  an  act  of  God  exempting 
a  carrier  from  liability. 
lilabillty  for  natural  and  probable  consequence  of  tortious  acts. 

Cited  in  note  in  92  A.  D.  770,  on  liability  for  natural  and  probable  conse- 
quences of  tortious  acts. 

57  AM.  DEC.  702,  DALE  v.  BOGUE,  20  PA.  228. 

Right  to  levy  upon  partnership  property  for  debts  of  Individual  partners. 

Cited  in  Dengler's  Appeal,  125  Pa.  ]2,  17  Atl.  184,  23  W.  N.  C.  428,  holding  that 
partner's  separate  creditor  may  have  execution  levied  upon  partner's  interest  in 
firm  assets;  Hare  v.  Com.  92  Pa.  ]41,  8  W.  N.  C.  121,  37  Phila.  Leg.  Int.  5, 
holding  that  since  act  of  1833  interest  of  partner  in  firm  property  cannot  be 
levied  up  under  ordinary  fieri  facias;  Nixon  v.  Nash,  12  Ohio  St.  647,  80  A.  D. 
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390,  holdinor  interest  of  each  partner  in  tangible  firm  property  liable  to  seizure 
upon  execution  by  his  separate  creditor;  Rosenbaum  v.  Haydcn,  22  Neb.  744, 
30  N.  W.  147;  Herbert  v.  Williams,  5  Luzerne  Leg.  Reg.  62;  Roop  v.  Herron,  15 
Ntb.  73,  17  N.  W.  353, — holding  levy  restricted  to  partner's  interest  therein 
after  partnership  debts  adjusted;  Vandike  v.  Rosskam,  67  Pa.  330,  holding  that 
sherifl*  cannot  seize  and  sell  partnership  property  on  execution  against  one 
partner;  Wiles  v.  Maddox,  26  Mo.  77  (dissenting  opinion),  on  right  of  sheriff 
under  execution  against  partner  for  individual  debt,  to  seize  partnership  gooda 
and  deliver  them  to  execution  vendee;  Sterrett  v.  Third  Nat.  Bank,  46  Hun,  22> 
on  right  of  sheriff  to  levy  upon  interest  of  one  partner  in  firm  and  sell  same. 

Cited  in  reference  notes  in  74  A.  D.  291,  on  levy  on  partnership  property  for 
partner's  private  debt;  80  A.  D.  395,  on  liability  of  partner's  beneficial  interest 
in  partnership  property  to  satisfaction  of  his  individual  debt;  83  A.  D.  502,. 
on  attachment  of  partner's  share  in  firm  goods  for  individual  debt;  85  A.  D. 
042,  on  interest  in  partnersliip  property  liable  to  satisfaction  of  separate  debta 
of  partners. 

Cited  in  note  in  46  L.R.A.  489,  on  trespass  in  making  levy  on  partnership,, 
property  for  debt  of  partner. 

Rights  of  purchaser  ot  execution  sale. 

Cited  in  Lucas  v.  Laws,  27  Pa.  211;  Daniel  v.  Owens,  70  Ala.  297,— holdings 
that  pui chaser  acquires  only  individual  interest  of  partner  subject  to  rights  of 
partnership  creditors  or  other  partners;  Sterrett  v.  Third  Nat.  Bank,  3  Silv. 
Ct.  App.  136,  25  N.  E.  913,  holding  that  right  acquired  by  execution  purchaser 
is  simply  interest  of  copartner  in  surplus  when  ascertained  by  accounting;. 
Barrett  v.  McKenzie,  24  Minn.  20,  holding  execution  purchaser  of  partner's, 
interest  in  firm  debt,  not  entitled  to  collect  same;  Lewis  v.  Paine,  1  Legal  Gaz^ 
166,  holding  that  execution  vendees  of  firm  debt  acquire  partner's  interest  re- 
maining after  partnership  accounts  adjusted;  Balliet  v.  Stever,  6  North.  Co.  Rep^ 
197,  holding  sale  of  firm  property  under  execution  against  member  of  firm 
nullity  and  delivery  to  purchaser  passes  no  title. 

Cited  in  notes  in  46  L.R.A.  485,  on  purchaser  taking  possession  of  partner- 
ship property  levied  on  for  debt  of  partner;  46  L.R.A.  486,  on  what  may  be- 
sold  under  levy  on  partnership  property  for  debt  of  partner. 

Kttcct  of  separate  executions  against  individual  partners*  Ann  interests^ 

Cited  in  Vandike's  Appeal,  57  Pa.  9,  holding  that  proceeds  of  sale  of  partner- 
ship property  under  separate  executions  against  partners  individually  represents 
several  interest  of  partners. 

—  Rights  of  remaining  partner. 

Cited  in  Day  v.  McQuillan,  13  Minn.  205,  Gil.  192,  holding  that  attachment 
of  one  partner's  separate  interest  does  not  prevent  remaining  partner  bringing 
action   in  partnership  name  to  recover  debt  due  firm. 

Rlglit  of  partner  to  replevin  whole  property  seized  for  copartner's  debt. 

Cited^n  Hutcliinson  v.  Dubois,  45  Mich.  143,  7  N.  W.  714.  holding  that  one 
partner  may  bring  replevin  for  whole  property  seized  on  execution  for  individual 
debt  of  another. 

To  whom  partner's  interest  will  pass. 

Cited  in  reference  note  in  59  A.  D.  767,  on  person  to  whom  interest  of  partner 
will  pass. 
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—  Right  of  npslgnee  of  Individual  partner. 

Cited  in  Graham's  Assigned  Estate,  1  Chester  Co.  Rep.  301,  holding  that 
llrni  assets  do  not  pass  by  assignment  of  individual  partner  for  benefit  of  his 
creditors;  Styer's  Appeal,  21  Pa.  66;  Whigliam's  Appeal,  63  Pa.  194, — to  point 
that  one  ncqniring  interest  of  partner  acquires  no  interest  that  is  available  or 
can  be  delivered  except  under  account  between  partnership  and  partner, 
lllglits  of  rcnintning  partners  upon  dissolution. 

Cited  in  Powell's  Appeal,  2  Pa.  Super.  Ct.  618,  on  right  of  remaining  part- 
ners, upon  death  of  one,  to  use  partnership  assets  in  continuance  of  business. 
Priority  of  applleatlon  of  firm  assets. 

Cited  in  Backus  v.  Murphy,  39  Pa.  397,  80  A.  D.  631 ;  Linford  v.  Linford,  28 
N.  J.  L.  113, — holding  that  partnership  property  must  first  pay  partnership 
ewcution  creditors;  Nixon  v.  Champion,  4  Legal  Gaz.  73,  29  Phila.  Leg.  Int. 
76,  holding  that  upon  dissolution  all  assets  are  first  to  be  applied  to  payment 
of  partnership  debts. 

Cited  in  reference  notes  in  21  A.  D.  374,  on  extent  of  partner's  interest  in 
partnership  property,  and  rights  of  partnership  and  individual  creditors;  64 
A.  D.  690,  on  priorities  of  liens  of  separate  and  partnership  creditors  and  their 
rights;  67  A.  D.  541,  on  liens  and  priorities  of  partnership  and  separate 
creditors  as  to  joint  and  separate  property  of  partners;  80  A.  D.  533,  on  partner- 
ship property  primarily  subject  to  firm  debts. 
Right  to  plea  In  abatement  after  trial  has  commenced. 

Cited  in  Dech  v.  Haas,  2  Legal  Gaz.  24,  holding  that  court  will  disregard 
plea  in  abatement  after  case  proceeds  to  trial. 
Nonjoinder  of  parties  and  mode  of  taking  advantage  thereof. 

Cited  in  Seymour  v.  Du  Bois,  145  Fed.  1003,  holding  that  non-joinder  can- 
not be  raised  by  plea  in  bar;  Carlisle  v.  McAlester,  3  Ind.  Terr.  164,  53  S.  W. 
531,  holding  that  in  partner's  action  for  trespass  on  partnership  property,  non- 
joinder of  co-partners  can  only  be  taken  advantage  of  by  plea  in  abatement  or 
by  way  of  apportionment  of  damages  on  trial. 

Cited  in  reference  notes  in  63  A.  D.  128,  on  how  and  where  to  take  advantage 
of  nonjoinder  of  parties;  63  A.  D.  372,  on  how  to  take  advantage  of  nonjoinder 
of  parties  plaintiff;  65  A.  D.  526,  on  nonjoinder  of  partners;  75  A.  D.  598,  on 
mode  of  taking  advantage  of  nonjoinder  of  parties;  77  A.  D.  106,  as  to  how  to- 
take  advantage  of  nonjoinder  of  parties  defendant. 

Cited  in  notes  in  64  A.  D.  561,  on  taking  advantage  of  nonjonder  of  parties; 
1  E.  R.  C.  164,  on  taking  advantage  of  nonjoinder  of  plaintiff  in  tort  by  plea  in 
abatement. 
Liability  of  one  procuring  trespass  to  be  committed. 

Cited  in  McCloskey  v.  Powell,  123  Pa.  62,  10  A.  S.  R.  513,  16  Atl.  420,  23 
W.  N.  C.  183,  46  Phila.  J^g.  Int.  201,  19  Pittsb.  L.  J.  N.  S.  232,  to  point  that 
one  who  procures  trespass  to  be  committed  liable  with  those  who  commit  it. 
liiabllity  for  injury  sustained  in  enforcement  of  civil  process. 

Cited  in  notes  in  73  A.  D.  142,  on  liability  of  plaintiff  in  attachment  and 
other  writs  for  act  of  officer  thereunder;  89  A.  S.  R.  449,  on  liability  to  indemni- 
fy officer  for  damages  sustained  in  enforcing  civil  process. 
Error  In  giving  or  failing  to  give  instructions. 

Cited  in  reference  notes  in  64  A.  D.  87,  on  absence  of  instructions  not  spe- 


Digitized  by  VjOOQIC 


67  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  640 

cifically  prayed  as  error;   71   A.  D.   611,  on  party's  right  to  complain  of  in- 
structions in  his  own  favor. 

Cited  in  note  in  09  A.  D.  118,  on  duty  of  courts  in  giving  and  refusing  in- 
structions and  necessity  for  request  by  counsel  for  instructions. 
Contradiction  of  witnesses. 

Cited  in  note  in  82  A.  S.  R.  50,  on  contradiction  of  witness  by  previous  testi- 
mony, depositions,  or  writings. 

57  AM.  DEC.  708,  GIFFORD  v.  DYER,  2  R.  I.  00. 

Parol  evidence  to  explain  will. 

Cited  in  Re  Tousey,  34  Misc.  303,  69  N.  Y.  Supp.  846,  holding  that  mistake 
which  will  impliedly  revoke  will  must  appear  on  its  face. 

Cited  in  reference  notes  in  59  A.  D.  604,  on  parol  evidence  of  mistake  in  will; 
73  A.  D.  121,  on  extrinsic  evidence  to  show  testator's  meaning;  78  A.  D.  506, 
on  extrinsic  evidence  to  explain  will;  10  A.  S.  R.  463,  on  admissibility  of  ex- 
trinsic evidence  to  explain  will;  10  A.  S.  R.  593,  on  admissibility  of  evidence 
dehors  a  will  to  show  testator  mistakenly  supposed  son  to  be  dead;  48  A.  S.  R. 
202,  on  admissibility  of  parol  evidence  to  establisli  mistake  in  revoking  will. 

Cited  in  note  in  50  A.  8.  R.  283,  on  extrinsic  evidence  to  explain  mistake  in 
will. 

Distinguished  in  Newman  v.  Waterman,  03  Wis.  612,  63  A.  R.  310,  23  N.  W. 
696,  holding  that  ^'mistake  or  accident"  by  which  testator  omitted  to  provide  for 
one  in  will,  need  not  appear  upon  face  of  will  itself. 

«-  That  devise  was  revoked  nnder  mistake. 

Cited  in  Dunham  v.  Averill,  45  Conn.  61,  29  A.  R.  642,  holding  parol  proof 
that  testator  grounded  revocation  of  devise  upon  mistaken  belief  as  to  exist- 
ence of  certain  facts,  inadmissible;  Giddings  v.  Giddings,  65  Conn.  149,  48  A. 
S.  R.  J  92,  32  Atl.  334,  holding  fact  that  testator  grounded  revocation  of  devise 
upon  mistaken  belief  as  to  existence  of  certain  facts,  must  appear  upon  face 
of  will. 

EfTect  of  intent  on  revocation  of  will. 

Cited  in  reference  notes  in  48  A.  S.  R.  198,  on  revocation  of  will  by  mis- 
take; 48  A.  8.  R.  201,  on  revocation  of  will  under  erroneous  assumption  of 
fact. 

Cited  in  note  in  28  A.  S.  R.  340,  on  necessity  for  intent  to  revoke  will. 

57  AM.  DEC.  709,  MOUNT  VERXON  BANK  v.  STONE,  i  R.  I.  129. 

Effect  of  failure  to  prove  fraud  alleged  In  bill. 

Cited  in  Earl  v.  Chace,  12  R.  I.  374;  Schuyler  v.  Stephens,  27  R.  I.  479.  63 
Atl.  561;  O'Connor  v.  O'Connor,  20  R.  I.  257,  38  Atl.  370,--holding  that  bill 
must  be  dismissed,  though  containing  other  allegations  permitting  relief,  when 
actual  fraud  charged  and  not  proven;  Providence  Assisting  Asso.  v.  Citizens* 
Sav.  Bank,  19  R.  I.  142,  32  Atl.  308,  holding  that  bill  will  not  be  dismissed, 
when  alleged  fraud  not  proved,  if  relief  not  grounded  upon  that;  Masterson 
V.  Finnigan,  2  R.  I.  310,  holding  that  bill  to  have  partition  deed  set  aside  will 
be  retained  to  make  partition  of  land  not  embraced  in  deed,  though  alleged 
fraud  not  proved. 

Criticized  in  Tillinghast  v.  Champlin,  4  R.  I.  173,  67  A.  D.  510,  holding  that 
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bill   must   be   dismissed   where   fraud   against   which   relief   asked   not   proved, 
though  relief  might  have  been  given  if  grounded  upon  proven  facts. 

Disapproved  in  Hoyt  v.  Sprague,  Fed.  Cas.  No.  6,810,  holding  that  court  may 
consider  other  distinct  and  substantive  grounds  of  relief,  though  charged  fraud 
not  proven. 

57  AM.  DEC.  711,  OLNEY  v.  FENNER,  2  R.  I.  211. 
Rights  of  riparian  owners. 

Cited  in  reference  notes  in  61  A.  D.  447;  63  A.  D.  389,^n  riparian  owner's 
right  to  natural  and  uninterrupted  flow  of  stream;  64  A.  D.  512,  on  right  of 
riparian  owner  to  natural  flow  of  stream. 

Cited  in  notes  in  70  A.  D.  639,  on  riparian  owner's  right  to  natural  flow  of 
stream;  4  L.R.A.  672,  on  rights  of  riparian  owners. 
Right  to  divert  water  of  stream  as  against  riparian  owner. 

Cited  in  Clements  v.  Watkins  Land  &  Mortg.  Co.  36  Tex.  Civ.  App.  339,  82 
S.  W.  665,  holding  that  upper  proprietor  cannot  unlawfully  divert  water  to  non- 
riparian  owner  as  against  lower  proprietor,  though  latter  have  not  present  need 
thereof. 

Cited    in    note    in    26    L.R.A.    285,   on    division    of    water    between   opposite 
riparian  owners. 
ILiiablllty  to  riparian  owner  for  diverting  water. 

Cited  in  reference  note  in  65  A.  D.  401,  on  liability  to  lower  proprietor  for 
diversion  of  water  course  by  riparian  proprietor. 

Cited  in  notes  in  81  A.  S.  R.  486,  on  liability  of  water  companies  to  riparian 
owners  for  taking  water  from  stream;  41  L.R.A.  757,  on  what  will  give  right 
■of  action  as  between  upper  and  lower  proprietors  as  to  use  and  flow  of  water 
in  stream. 

Acquisition  of  easement  by  prescription. 

Cited  in  notes  in  11  A.  D.  663,  on  acquisition  of  easement  by  operation  of 
statute  of  limitations;   93  A.  S.  R.  717,  on  acquisition  of  prescriptive  title  to 
water  as  against  lower  riparian  owners;  10  E.  R.  C.  95,  on  acquisition  of  ease- 
ment by  prescription. 
Right  to  reconvey  water  power  granted. 

Cited  in  note  in  67  L.R.A.  389,  on  right  to  reconvey  water  power  granted. 
Flowage  rights  as  passing  with  conveyance  of  mill  and  appurtenances. 

Cited  in  reference  note  in  65  A.  D.  254,  on  right  to  flowage  over  grantor's 
land  passing  with  conveyance  of  mill  and  appurtenances. 
Rights  acquired  by  prior  appropriation  of  water. 

Cited  in  reference  note  in  61  A.  D.  470,  on  rights  acquired  by  prior  appro- 
priation of  water  of  stream. 
l¥hat  constitutes  reasonable  use  of  water  by  riparian  owner. 

Cited  in  note  in  79  A.  D.  642,  on  what  is  reasonable  use  of  water  for 
manufacturing  purposes  by  riparian  owner. 

57  AM.  DEC.  715,  HAIili  v.  liAWRENCE,  2  R.  I.  218. 

Right  to  stranded  sea-weed. 

Cited  in  Carr  v.  Carpenter,  22  R.  I.  528,  53  L.R.A.  333,  48  Atl.  805,  holding 
that  right  to  take  sea-weed  stranded  upon  beach  is  appurtenant  to  adjacent  faim 
Am.  Dec.  Vol.  VIII.— 41. 
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and  uplands;  Allen  v.  Allen,  19  R.  I.  114,  61  A.  S.  R.  738,  30  L.R.A.  497,  32 
Atl.    166,  to   point   that   riparian   proprietor  on   tidewater   has  easement  right 
in  sea-weed  stranded  on  beach. 
Effect  of  right  to  take  sand  upon  beach. 

Cited   in  Middletown   v.   Newport  Hospital,   16   R.   I.   319,   1   L.R.A.   191,   15 
Atl.  800,  holding  that  right  permitted   to  inhabitants  of  town  to  carry  away 
sand  upon  beach  does  not  permit  exporting  for  use  beyond  town  limits. 
Extinguishment  of  easement. 

Cited  in  Cadwalader  v.  Bailey,  17  R.  I.  495,  14  L.R.A.  300,  23  Atl.  20,  holding 
that  easements  appurtenant  are  destroyed  by  severance;  Muscogee  Mfg.  Co.  v. 
Eagle  &  P.  Mills,  126  Ga.  210,  7  L.R.A.(N.S.)  1139,  54  S.  E.  1028,  to  point  that 
union  of  dominant  and  servient  estates  in  one  person  extinguishes  easement. 

Cited  in  notes  in   14  L.R.A.  300,  on  etfect  of  attempt  to  sever  appurtenant 
easement  from  premises  for  benefit  of  which  it  exists;  10  E.  R.  C.  15,  on  sever- 
ance of  easement  from  land  with  which  it  was  originally  connected. 
Common  appendant  as  apportionable  on  severance. 

('ited  in  note  in  10  E.  R.  C.  262,  on  common  appendant  as  apportionable  on 
severance. 

Meaning  of  word  "appurtenant"  In  conveyance  of  land. 

Cited  in  Newport  Illuminating  Co.  v.  Tax  Assessors,  19  R.  I.  632,  36  L.R.A. 
260,  36  Atl.  426,  to  point  that  word  "appurtenant"  in  conveyance  of  land,  em- 
braces only  easements  and  servitude  necessary  to  its  enjoyment. 
Implied  grant  of  easenv^nt. 

Cited  in  note  in  10  E.  R.  C.  58,  on  implied  grant  of  easements 

57  AM.  DEC.  727,  liOWRY  v.  O'BRYAN,  4  RICH.  EQ.  263. 

Construction  of  legacy  or  devise  as  to  words  of  survivorship. 

Cited  in  Sharp  v.  Sliarp,  35  Ala.  574,  holding  that  "survivor"  will  not  include 
personal  representatives  oi  one  dying  before  termination  of  life  estate;  Gordon 
V.  (Jordoa,  32  S.  C.  603,  11  S.  E.  334,  holding  that  "survivor"  does  not  include 
heir  of  deceased  devisee;  Guernsey  v.  Guernsey,  36  N.  Y.  207,  holding  heir  of 
deceased  legatee  not  included  in  term  "survivor;'*  Gray  v.  Gray,  20  Ga.  804 
(dissenting  opinion),  on  eirect  to  be  given  word  "survivor"  in  will;  Mendenhall 
v.  Mower,  16  S.  C.  303,  to  point  that  words  "surviving  children"  controls 
generality  of  phrase  "dying  without  issue"  and  fixes  death  6t  first  taker  a& 
time  when  limitation  takes  effect;  Gourdin  v.  Shrewsbury,  11  S.  C.  1,  on  rights- 
of  legatees  of  one  dying  before  happening  of  contingency  vesting  estate. 

Cited  in  reference  note  in  62  A.  D.  315,  on  estate  absolute  but  defeasible  on 
contingency. 

Distinguished  in  McGee  v.  Hall,  26  S.  C.  179,  1  S.  E.  711,  holding  that  heir 
takes  accrued  ancestor's  share  of  deceased  devisee  under  bequest  to  "survivors 
and  heirs  if  devisee  die  without  issue." 

57  AM.  DEC.   7S0,  EX  PARTE  GEDDES,  4  RICH.  EQ.  301. 
EO'ect  of  original  title  of  tenant  in  common  purchased  by  him  at  par- 
tition sale. 

Cited  in  Scaife  v.  Thomson,  15  S.  C.  337,  to  point  that  where  one  tenant  in 
common  purchases  at  partition  sale,  title  to  his  own  share  referred  to  original 
source  and  not  to  partition  sale. 
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Walvcp  of  wife's  equity  to  settlement. 

Cited  in  Clark  v.  Smith,  13  S.  C.  585,  holding  tliat  wife's  order  directing 
payment  of  her  share  of  purchase  money  at  partition  sale  waives  right  to 
settlement. 

57  AM.  DEC.  733,  McCALL  v.  McCALTi,  4  RICH.  EQ.  447. 
Admissibility  of  evidence  to  explain  testator's  intention. 

Cited  in  Lee  v.  Simpson,  134,  U.  S.  572,  33  L.  ed.  1038,  10  Sup.  Ct.  Rep.  631; 
Scaife  v.  Thompson,  15  S.  C.  337, — holding  that  circumstances  surrounding 
testator  when  will  executed  may  be  proved  hy  parol;  Reynolds  v.  Reynolds,  05 
S.  C.  390,  43  S.  E.  878,  holding  extrinsic  evidence  inadmissible  to  explain  plain 
and  unambiguous  language  of  will;  Cuninghaju  v.  Cuningham,  20  S.  C.  317, 
holding  extrinsic  evidence  inadmissible  to  show  intentions  not  expressed  in 
will,  where  tliere  are  no  latent  ambiguities. 
Sufficiency  of  description  In  wills. 

Cited  in  reference  note  in  29  A.  S.  R.  492,  on  sufficiency  of  description  in 
wills. 

57  AM.  DEC.  7  37,  MOFFATT  v.  THOMSON,  6  RICH.  EQ,  155. 
Rights  and  duties  of  surviving  partner  as  to  partnership  ossets. 

Cited  in  Wiesenfeld  v.  Byrd,  37  S.  C.  106,  holding  silrviving  partner  entitled 
to  take  and  hold  as  survivor  for  purpose  of  administering  copartnership  estate; 
Hargadine  v.  Gibbons,  45  Mo.  App.  460,  holding  that  surviving  partner  suc- 
ceeds to  partnership  choses  in  action  and  is  proper  party  to  enforce  collection 
thereof. 

Cited  in  notes  in  65  A.  D.  296,  on  power  and  duty  of  survivor  to  wind  up 
affairs  of  partnership;   65  A.  D.  300,  on  right  of  surviving  partner  to  set  off 
private  claim  against  demand  on .  partnership  and  vice  versa. 
Tjien  of  surviving  partner  on  partnership  assets. 

Cited  in  note  in  65  A.  D.  302,  on  lien  of  surviving  partner  on  partnership 
assets. 

—  Upon  deceased  partner's  estate. 

Cited  in  Hackett  v.  Pratt,  5  Kan.  App.  680,  49  Pac.  100,  holding  surviving 
partner  not  permitted  in  his  administration  to  set-off  his  claim  against  deceased 
partner's  estate;  French  v.  Vanatta,  83  Ark.  306,  104  S.  VV.  141,  holding 
partner's  share  not  subject  to  lien  for  money  borrowed  from  copartner  to  put 
into  partnership  funds;  Book  v.  O'Neil,  2  Pa.  Super.  Ct.  306,  holding  that 
liquidating  partner  cannot  set-off  against  amount  due  deceased  partner,  sum 
due  him  by  deceased  partner  under  former  settlement,  where  widow  claims 
amount  under  widow's  exemption. 
Effect  of  death  of  partner  on  firm  assets. 

Cited  in  reference  note  in  76  A.  D.  99,  on  effect  of  death  of  partner  on 
partnership  assets. 

57  AM.  DEC.  74  3,  STATE  v.  lilNDENTHALIi^  5  RICH.  L.  23  7. 
Wliat  constitutes  larceny. 

Cited  in  reference  notes  in  66  A.  D.  351,  as  to  when  defendant  is  guilty  of 
larceny;  80  A.  D.  336,  on  what  constitutes  larceny. 
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Cited  in  note  in  88  A.  S.  R.  680,  on  larceny  by  one  hiring  or  borrowing 
property. 
—  Obtaining  goods  under  false  pretense  as  larceny. 

Cited  in  Mayson  v.  Sheppard,  12  Rich.  L.  254,  holding  one  guilty  of  larceny,, 
who  gets  possession  of  goods  unlawfully,  and  afterwards  converts  them  to  own 
use;  Florence  Sewing  Mach.  Co.  ▼.  Warford,  1  Sweeny,  433,  holding  that 
offense  is  larceny  where  owner  induced  to  deliver  goods  to  another  through 
fraud  or  artifice,  right  of  property  still  remaining  unchanged;  State  v.  Kosky,. 
191  Mo.  1,  90  S.  W.  454,  holding  one  obtaining  goods  fnym  owner  under  pre- 
tense of  delivering  them  to  another,  guilty  of  larceny  upon  subsequent  con- 
version to  own  use;  State  v.  Mintz,  189  Mo.  268,  88  S.  W.  12,  holding  one  who 
procures  another  to  obtain  goods  under  pretense  of  delivering  to  another,  and 
subsequently  appropriates  them  to  his  own  use,  guilty  of  larceny;  State  v. 
Humphrey,  32  Vt.  569,  78  A.  D.  605,  holding  larceny  where  one  hires  horse 
under  pretense  of  temporary  use,  but  with  design  to  appropriate  same,  if  horse- 
put  to  different  use  than  hired  for  though  not  sold  nor  disposed  of. 

Cited  in  note  in  57  A.  D.  278,  on  obtaining  goods  by  false  pretenses  and 
representations  as  larceny. 
— *  Effect  of  owner's  consent. 

Cited  in  reference  notes  in  64  A.  B.  R.  137,  on  effect  of  owner's  consent  on 
crime  of  larceny;  67  A.  D.  675,  on  appropriation  of  property  obtained  with 
owner's  consent  as  larceny. 
Fraud  In  procuring  attachment  for  debt  due. 

Cited  in  Joplin  ▼.  Carrier,  11  S.  C.  327,  holding  oat  obtaining  property  under 
pretext  of  hiring,  but  for  real  purpose  of  having  it  subjected  to  attachment  for 
debt  due  him,  liable  to  owner  in  action  of  replevin. 

57  AM.  DEC.  744,  FERGrSON  t.  WITSEIX,  5  RICH.  li.  280. 
*'Selsln"  and  "possession"  as  same  thing. 

Cited  in  reference  note  in  20  A.  S.  R.  799,  on  seisin  and  possession  as  dif- 
ferent things. 
Extinguishment  of  easement. 

Cited  in  reference  notes  in  57  A.  D.  726,  on  extinguishment  of  common  by 
union  of  title  in  dominant  and  servient  estates;  64  A.  D.  749,  on  unity  of  title 
extinguishing  easements;  92  A.  S.  R.  339,  on  extinguishment  of  easement. 
Reattachment  on  severance  of  easement  extinguished  by  merger. 

Cited  in  note  in  10  E.  R.  C.  294,  on  reattachment  on  severance  of  easement 
extinguislied  by  merger. 
Implied  reservation  of  easement. 

Cited  in  Crosland  v.  Rogers,  32  S.  C.  130,  10  S.  E.  874,  holding  that  reserva- 
tion of  drainage  rights  will  not  be  implied  to  grantor  of  alleged  servient  estate 
unless  necessity  shown  imperious. 

57  AM.  DEC.  747,  CAMERON  v.  RICH,  5  RICH.  li.  859. 
Books  of  account  as  evidence. 

Cited  in  reference  note  in  01  A.  D.  299,  on  books  of  account  as  evidence. 
Burden  of  proof  that  loss  resulted  from  act  of  God  or  public  enemies. 

Cited  in  reference  note  in  71  A.  D.  588,  on  burden  of  proof  that  loss  resulted 
from  act  of  God  or  public  enemies. 
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67  AM.  DEC.  750,  ELIilOT  ▼.  RBOBTT,  5  RICH.  li.  405. 

effect  of  severance  of  estate  on  easement  —  When  grant  is  implied. 

Cited  in  Proudfoot  v.  Saffle,  62  W.  Va.  61,  12  L.R.A.(N.S.)  482,  57  S.  E.  256, 
liolding  that  right  of  way  to  otherwise  inaccessible  tract,  created  and  used  by 
V)wners  over  other  lands  owned  by  him,  passes  to  execution  vendee  of  former 
tract;  Scott  v.  Moore,  98  Va.  668,  81  A.  S.  R.  749,  37  S.  E.  342,  holding  that 
conveyance  of  two  lots  by  common  owner  to  different  purchasers,  carries  to 
«ach  all  apparent  and  continuous  easements  used  by  grantor  and  necessary  for 
reasonable  use  of  property  granted;  Powell  v.  Riley,  15  Lea,  163,  holding 
allottee  in  partition  proceeding  of  portion  of  farm  through  which  drainage 
ditch  was  maintained  by  common  ancestor,  entitled  to  have  same  kept  open; 
Bonelli  Bros.  v.  Blakemore,  66  Miss.  136,  14  A.  S.  R.  550,  5  So.  228,  holding 
way  over  one  lot  used  by  common  owner  of  two  lots  not  implied  from  general 
^ant  in  favor  of  vendee  of  one  lot;  Howell  v.  Estes,  71  Tex.  690,  12  S.  W.  62, 
holding  that  where  owner  of  adjoining  houses  uses  stairway  of  one  for  access  to 
other,  devise  of  latter  carries  use  of  stairway;  Peame  v.  Coal  Creek  Min.  ft 
Mfg.  Co.  90  Tenn.  619,  18  S.  W.  402,  holding  no  implied  right  of  way  in  favor 
of  state's  grantees  over  state's  adjacent  vacant  lands;  Johnson  v.  Gould,  60 
W.  Va.  84,  53  S.  E.  708,  holding  that  upon  partition  of  descended  real  estate 
«ach  heir  takes  share  subject  to  apparent  permanent,  continuous  and  reason- 
Ably  necessary  easement  existing  thereon  at  ancestor's  death;  Linkenhoker  ▼. 
Oraybill,  80  Va.  835;  Steinke  v.  Bentley,  6  Ind.  App.  663,  34  N.  E.  97,— to 
point  that  grant  of  continuous  and  apparent  easement  is  implied,  upon  sever* 
ance  of  estate,  when  in  use  during  unity  of  title  and  reasonably  necessary  fof 
enjoyment  of  several  portions  of  estate. 

Cited  in  reference  notes  in  72  A.  D.  402,  on  passing  of  servitude  upon  lower 
•estate  of  receiving  waters  naturally  flowing  from  higher  upon  severance  of 
heritage;  75  A.  D.  163,  as  to  when  right  of  way  is  incident  to  grant;  28  A.  S. 
B.  798,  on  sale  of  realty  as  transfer  of  easement;  41  A.  8.  R.  193,  on  private 
ways  in  existence  as  part  of  the  realty  passing  by  conveyance  of  the  land;  48  A. 
8.  R.  821,  on  continuance  of  easement  after  severance  of  ownership;  61  A.  S.  R. 
296,  as  to  when  easement  passes  by  implication;  68  A.  S.  R.  809,  on  easement 
passing  by  implication. 

Cited  in  notes  in  100  A.  D.  117,  at  to  implied  easement  in  way  on  severance 
of  a  heritage;  34  A.  S.  R.  708,  on  implied  grant  of  easement  by  severance  and 
sale  of  property;  21  L.R.A.  607,  on  fixing  servitudes  as  to  iflow  of  surface  water 
before  subdivision  of  tracts;  50  L.R.A.  838,  on  contract  right  in  artificial  con- 
dition of  body  of  water  established  by  grant;  6  L.R.A.(N.S.)  411,  on  effect  of 
division  of  tract  with  visible  servitude  in  favor  of  one  parcel  upon  another; 
8  L.R.A.(N.S.)  344,  on  distinction  between  implication  by  appearances  and 
implication  by  necessity  in  creation  of  easements;  10  E.  R.  C.  59,  on  implied 
grant  of  easement;  10  E.  R.  C.  78,  on  implied  grant  of  easement  by  grant  of 
dominant  estate. 
—  When  reservation  Is  Implied. 

Cited  in  Crosland  v.  Rogers,  32  S.  C.  130,  10  S.  E.  874,  holding  that  ap- 
parent and  continuous  easement  will  not  be  implied  as  reserved  to  grantor 
without  showing  absolute  necessity;  Louisville  &  N.  R.  Co.  ▼.  Binkley,  1  Tenn. 
Ch.  App.  531,  holding  that  easement  of  necessity  need  not  be  expressly  re- 
served; Uhl  ▼.  Ohio  River  R.  Co.  47  W.  Va.  59,  34  S.  E.  934,  holding  that  law 
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will   imply   way   of   necessity   over   right   of  way   granted   railroad,   to   enable 
grautor  to  pipe  natural  gas  found  on  his  lands  to  his  residence. 

Cited  in  reference  note  in  83  A.  D.  693,  on  implied  reservation  of  easements. 
Extlngalshment  of  easement. 

Cited  in  Bowen  v.  Team,  6  Rich.  L.  298,  60  A.  D.  127,  holding  that  actual- 
obstruction  of  private  right  of  way  by  inclosing  and  cultivating  for  ten  years, 
extinguishes  casement;  Day  v.  Walden,  46  Mich.  575,  10  N.  W*  26,  holding  ease- 
ment created  by  grant  not  lost  by  non-user  for  twenty  years,  in  absence  of 
occupancy  adverse  to  it. 

Cited  in  note  in  40  A.  D.  467,  on  abandonment  of  easements  and  other  interests 
in  land. 
Creation  of  easement  on  one  of  two  tracts  by  owner  of  both. 

Cited  in  reference  note  in  78  A.  D.  120-121,  on  creation  of  easement  upon 
one  of  two  tracts  by  owner  of  both. 
Creation  of  easement  by  estoppel. 

Cited  in  Charleston  Rice  Mill  Co.  v.  Bennett,  18  S.  C.  254,  holding  easement 
in  drainage  canal  appurtenant  to  marsh  lands  by  admissions  of  ownelrs  thereof, 
binding  on  owners  and  their  alienees. 
Right  of  easement. 

Cited  in  reference  notes  in  07  A.  D.  442,  on  easements  as  to  water  rights; 
71  A.  D.  525,  as  to  how  continuous  and  apparent  servitudes  are  acquired;  8S 
A.  D.  694,  on  easements  from  necessity. 

Cited  in  note  in  100  A.  D.  119,  as  to  easement  in  way. 
Questions  considered  on  appeal. 

Cited  in  reference  notes  in  63  A.  D.  620,  on  consideration  on  appeal  of 
question  not  raised  below;  91  A.  D.  403,  on  n;le  that  only  questions  raised  in 
court  below  will  be  considered  on  appeaL 

Cited  in  note  in  55  A.  S.  R.  844,  on  reversal  on  ground  not  presented  below. 
liiability  of  lessee  for  maintenance  of  easement. 

Cited  in  Abbott  r.  Jackson,  84  Me.  449,  24  Atl.  900,  holding  duty  of  lessee 
of  land  to  maintain  in  repair  driveway  belonging  exclusively  to  shed  owned  bj 
lessee. 
Obstruction  as  a  continuous  wrong. 

Cited  in  Lawton  v.  Seaboard  Air  Line  R.  Co.  76  S.  C.  82,  55  S.  E.  128,  hold- 
ing  that   negligent   construction    of   embankment   across    water  course,    causing 
damage  to  another's  land,  is  wrong  continuous  in  its  nature^ 
Right  of  action  against  one  maintaining  nuisance. 

Cited  in  Leitzsey  v.  Columbia  Water  Pow6r  Co.  47  S.  C.  464,  34  L.R.A.  215, 
25  S.  E.  744,  holding  request  to  remove  disturbance  of  easement  essential  before 
bringing  action  against  one  not  creator  of  nuisance;  De  Laney  v.  Georgia,  C. 
&  N.  R.  Co.  58  S.  C.  357,  79  A.  S.  R.  843,  36  S.  E.  699,  holding  lessee  not  liable 
for  continuance  of  private  nuisance,  unless  notified  thereof  and  its  removal 
demanded. 

Right  of  owner  of  dominant  tenement  to  construct  artificial  ditches. 

Cited  in  reference  note  in  77  A.  D.  196,  on  right  of  owner  of  dominant  tene- 
ment to  construct  artificial  ditches. 
Conveyance  of  easements. 

Cited  in  reference  note  in  50  A.  S.  R.  96,  on  conveyance  of  easements. 
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67  AM.  .T>EC.  768,  SHAW  v.  SOUTH  CAROLINA  R.  CO.  5  RICH.  li.  462. 

Right  of  consignee  to  reject  goods  for  partial  loss. 

Cited  in  Michigan  S.  &  N.  Indiana  R.  Co.  v.  Bivens,  13  Ind.  263,  holding  that 
consignee  upon  partial  loss  in  transportation  cannot  eject  part  uninjured  and 
hold  carrier  for  whole;  King  v.  Sherwood,  22  App.  Div.  548,  48  N.  Y.  Supp.  34, 
holding  that  owner  of  $900  wagon,  injured  in  transportation  to  extent  of  $350 
cannot  abandon  it  and  recover  full  value;  Robinson  v.  Ostcndorff,  38  S.  C.  CO,  10 
S.  E.  371;  Corso  v.  New  Orleans  &  N.  E.  R.  Co.  48  La.  Ann.  1286,  20  So.  752,— 
holding  duty  of  consignee  to  receive  consignment  and  test  carrier's  liability  for 
damages  sustained. 

Cited  in  reference  note  in  117  A.  S.  R.  60,  on  acceptance  by  owner  of  part  of 
shipment  as  affecting  right  to  abandon  and  recover  for  balance. 
?.rcasure  of  damages  against  carrier  for  loss  of  goods. 

Cited  in  Brown  v.  North  Western  R.  Co.  75  S.  C.  20,  54  S.  E.  820,  holding 
carrier  liable  to  consignee  for  value  of  goods  at  time  of  loss,  at  place  of  desti- 
nation; Miami  Powder  Co.  v.  Port  Royal  &  W.  C.  R.  Co.  47  S.  C.  324,  58  A.  S; 
R.  880,  25  S.  ^.  163,  to  point  that  measure  is  price  at  delivery  p6int  of  goods 
actually  lost. 

Cited  in  reference  notes  in  05  A.  D.  754,  on  measure  of  daniages  for  loss  of 
goods  by  common  carrier;  91  A.  D.  363,  on  measure  of  damages  for  loss  of  gooda 
by  carrier;  68  A.  D.  506,  on  measure  of  damages  for  failure  of  carrier  to  deliver 
goods. 
Right  to  refuse  payment  of  freight  ivhere  loss  exceeds  saime. 

Cited  in  Missouri  P.  R.  Co.  v.  Peru- Van  Zantd  Implement  Co.  73  Kan.  295, 
117  A.  S.  R.  468,  6  L.R.A.(N.S.)   1058,  87  Pac.  80>  9  A.  &  B.  Ann.  Cas.  790^ 
holding  that  consignee   may   rightfully   demand   del iyery  without  payment  of 
freight,  where  injury  to  goods  while  in  transit  exceeds  freights 
Right  to  reject  goods  where  delivery  is  delayed. 

Cited  in  Central  R.  Co.  v.  Montmoflen,  145  Ala.  468,  117  A.  S.  R.  58,  89  So. 
820,  holding  that  consignee  cannot  refuse  goods,  where  delivery  delayed,  and 
recover  Talue,  unless  delay  utterly  destroys  value  thereof. 
Acceptance  of  goods  from  carrier  as  affecting  action  for  negligence. 

Cited  in  reference  note  in  68  A.  D.  148,  on  acceptance  of  goods  froni  cftrriet  as 
affecting  action  for  negligence. 

57  AM.  DEC.  770,  MARTIN  v.  RANLETT,  5  RICH/  li.  541; 
Sufficiency  of  title  in  trespass  to  try  title. 

'  Cited  in  Rhett  v.  Jenkins,  25  S.  C.  453 ;  Scates  v.  Henderson,  44  S.  C.  548,  2^ 
S.  E.  724;  Smythe  v.  Tolbert,  22  S.  C.  133,— holding  that  claimant  need  not  trace 
iitle  back  beyond  common  source;  Geiger  v.  Kaigler,  15  S.  C.  262,  holding  un- 
necessary for  claimant  to  prove  perfect  claim  of  title  where  shown  parties  claim 
from  common  source;  Thomas  v.  Demp^^y,  53  S.  C.  216,  31  S.  E.  231;  Bradley 
V.  Drayton,  48  S.  C.  234,  26  S.  E.  613, — holding  nonsuit  improper  where  sljown 
parties  claim  from  common  source. 

Cited  in  reference  note  in  65  A.  D.  602,  on  necessity  of  plaintiff  going  back  of 
common  grantor.  * 

Right  to  show  title  in  third  person. 

Cited  in  Young  v.  McNeill,  78  S.  C.  143,  50  S.  E.  986,  holding  in  action  for 
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possession  of  real  property  deed  showing  title  in  third  party  admissible  to  de- 
feat action. 
Effect  of  agreement  preTontlng  compeUUon. 

Cited  in  Underwood  v.  McVeigh,  23  Gratt,  409;  Fleming  ▼.  Hntchinson,  36 
Iowa,  510, — holding  that  combination  between  purchaser  at  judicial  sale  and 
other  bidders,  to  prevent  competition,  vitiates  sale;  Loyd  v.  Malone,  23  IlL  43, 
74  A.  D.  179,  holding  that  agreement  between  parties  not  to  bid  against  one 
another  at  public  sale,  vitiates  sale;  Morris  v.  Woodward,  25  N.  J.  Eq.  32, 
holding  that  agreement  between  purchaser  and  mortgagee,  where,  by  latter's  re- 
fraining from  bidding,  property  sold  for  less  than  it  otherwise  would,  vitiates 
sale. 

Cited  in  reference  notes  in  68  A.  D.  657,  on  effect  of  purchaser's  prevention  of 
competition  at  execution  sale;  74  A.  D.  186,  on  validity  of  agreements  prevent- 
ing or  stifling  competition  at  auction  sale. 

Cited  in  notes  in  96  A.  D.  268,  on  effect  of  combinations  tending  to  stifle 
competition  at  auctions;  96  A.  D.  270,  on  effect  of  combinations  tending  to 
stifle  competition  at  auctions;  2  L.R.A.  33,  on  validity  of  agreements  to  stifle 
competition  in  trade;  20  L.R.A.  546,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction. 
Refusal  of  nonsuit  as  groand  for  reversal. 

Cited  in  Hicks  v.  Southern  R.  Co.  63  S.  C.  559,  41  S.  £.  753,  holding  that 
court  will  not  reverse  erroneous  order  refusing  nonsuit,  when  evidence  after- 
ward offered  entitles  case  to  go  to  jury. 

57  AM.  DKC.  775,  BRAXTON  t.  FKEEMAN,  6  RICH.  Ii.  S5. 
Provisions  of  will  bringing  dower. 

Cited  in  reference  notes  in  61  A.  D.  715,  as  to  when  dower  is  barred  by  pro- 
vision in  will;  58  A.  S.  R.  461,  on  election  between  will  and  dower. 

Cited  in  notes  in  92  A.  S.  R.  696,  on  widow's  duty  to  elect  between  benefits 
of  will  and  right  to  dower  or  in  community  property;  12  L.R.A.  230,  as  to  when 
widow  is  put  to  her  election  between  her  rights  under  the  will  and  under  the 
law. 

Disapproved  in  Fairchild  v.  Marshall,  42  Minn.  14,  43  N.  W.  563,  holding  that 
acceptance  by  widow  of  provisions  made  for  her  in  will,  bars  dower  in  lands 
conveyed  during  coverture,  by  warranty  dee^,  in  which  wife  did  not  join. 
—  Right  to  infer  testator's  intention  to  exclude  dower. 

Cited  in  Sumerel  v.  Sumerel,  34  S.  C.  85,  12  S.  £.  932,  holding  inference  that 
testator  intended  to  exclude  right  of  dower  not  warranted  from  fact  that  value 
of  devises  would  be  reduced;  Bannister  v.  Bannister,  37  S.  C.  529,  16  6.  E.  612; 
Hair  v.  Goldsmith,  22  S.  C.  566  (dissenting  opinion),— on  right  to  imply  dis- 
allowance of  dower  because  it  would  lessen  value  of  portion  given  devisees; 
Callahan  v.  Robinson,  30  S.  C.  249,  3  L.R.A.  497,  9  S.  E.  120  (dissenting  opin- 
ion), on  right  to  hold  testator  who  intended  putting  wife  to  election  because  al- 
lowance of  dower  inconsistent  with  will. 

57  AM.  DEC.  777,  BliEDSOE  t.  THOMPSON,  6  RICH.  Ii.  44. 
Validity  and  enforceability  of  wagers. 

Cited  in  reference  note  in  65  A.  D.  519,  on  legality  of  wagers. 

Cited  in  notes  in  12  A.  D.  340,  on  right  to  recover  on  wagering  contracts; 


Digitized  by  VjOOQIC 


€49  NOTES  ON  AMERICAN  DECISIONS.  [770-782 

37  A.  8.  R.  700,  on  validity  and  enforceability  of  wagers;  12  E.  R.  C.  407,  on 
right  to  sue  on  wagers. 

Rllphtto  rccoTer  back  money  deposited  on  wagers. 

Cited  in  Deaver  ▼.  Bennett,  29  Neb.  812,  26  A.  S.  R.  416,  46  N.  W.  161; 
Huneke  ▼.  Francis,  27  N.  J.  L.  65, — ^holding  that  depositor  may  recover  back 
from  stakeholder  money  bet  on  horse  race,  if  demanded  before  paid  over  to 
winner;  Lewy  v.  Crawford,  6  Tex.  Civ.  App.  293,  23  S.  W.  1041,  holding  that 
wager  on  result  of  election  may  be  recovered  back  from  stakeholder,  if  demanded 
before  actually  paid  to  winner. 

Cited  in  reference  notes  in  G9  A.  D.  632,  on  recovery  of  money  paid  on  wager 
or  lost  in  gambling;  70  A.  D.  791,  on  actions  against  stakeholders. 

57  AM.  DEO.  770,  BRIGANCE  ▼.  WXWIS,  1  SWAN,  S75. 
Parol  evidence  to  Identify  land  conveyed. 

Cited  in  Dobson  v.  Litton,  6  Coldw.  610,  on  right  to  employ  parol  evidence 
to  identify  tract  mentioned  in  conveyance. 

Cited  in  reference  notes  in  40  A.  D.  657,  on  admissibility  of  parol  evidence  to 
show  identity  of  land  mentioned  as  sold  in  return  of  execution;  69  A.  D.  763, 
on  admissibility  of  parol  evidence  to  show  identity  of  land  levied  upon. 
Uncertainty  in  endorsement  of  levy  on  execution. 

Cited  in  Pfeiffer  v.  Lindsay,  66  Tex.  123,  1  S.  W.  264,  holding  description  as 
"fifty  acres  of  J.  M.  Moss  survey,  abstract  No.  462,  situated  near  town  of 
Burlington,  Montague  County,  Texas'*  void  for  uncertainty. 

Cited  in  reference  notes  in  69  A.  D.  763,  as  to  when  description  in  levy  is 
too  indefinite  to  locate  land;  70  A.  D.  318,  on  sufficiency  of  description  in  levy; 
71  A.  D.  308,  as  to  when  levy  on  land  is  void  for  uncertainty  of  description; 
77  A.  D.  679,  on  sufficiency  of  description  of  land  in  levy. 

Cited  in  note  in  34  A.  D.  621,  on  description  of  property  sold  under  execution. 
Validity  ot  execution  or  Judicial  sale. 

Cited  in  notes  in  33  A.  D.  698,  on  necessity  of  levy  to  sustain  sale;  21  L.R.A. 
42,  on  title  of  purchaser  at  execution  or  judicial  sale  as  affected  by  judgment 
and  execution  and  levy. 

57  AM.  DEO.  782,  BARHAM  ▼.  TURBETIIiliE,  1  SWAN,  4S7. 

Estoppel  in  pals. 

Cited  in  Spears  v.  Walker,  1  Head,  166,  holding  admissions  as  to  boundary 
line,  conclusive  against  party  making  them  in  cases  between  him  and  persons 
influenced  thereby. 

Cited  in  reference  notes  in  60  A.  D.  481-485,  on  estoppel  in  pais;  63  A.  D.  670, 
on  estoppel  by  silence,  concealment,  or  misrepresentations;  68  A.  D.  603,  on 
doctrines  of  equitable  estoppels. 

Cited  in  note  in  7  L.R.A.  756,  on  fraud  as  essential  element  of  estoppel  in 
pais. 

Disapproved  in  Hayes  v.  Livingston,  34  Mich.  384,  22  A.  R.  633,  holding  doc- 
trine of  estoppel  in  pais  not  as  broadly  applied  to  real  estate  as  to  personalty. 
^-As  applied  to  Infants. 

Cited  in  Parker  v.  Hall,  2  Head,  641,  holding  that  infant  cestui  que  trust  not 
estopped  by  trustee's  act,  if  he  himself  exhibit  no  fraud  or  other  act  of  estoppel; 
Ferguson  v.  Hamilton,  36  Barb.  427;   Oalbraith  v.  Lunsford,  87   Tenn.  89,  I 
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L.R.A.  522,  9  S.  W.  365, — to  point  that  doctrine  of  equitable  estoppel  applies 
to  infants  witli  suflicient  intelligence  to  comprehend  import  of  conduct. 

Ciiea  in  reference  notes  in  88  A.  D.  603;  97  A.  D.  383, — on  when  infant  liable 
for  his  fraud. 

Cited  in  note  in  57  L.R.A.  687,  on  estoppel  of  infant  by  fraud  to  reassert 
tUle  or  de»2iand  a  second  payment. 

Distinguished  in  Upshaw  v.  Gibson,  53  Miss.  341,  holding  infant  feme  covert 
not  estopped  from  assorting  title  to  her  personal  property  sold  in  her  presence, 
witliout  objection,  by  her  husband,  though  rights  of  purchaser's  morigagees 
supervene. 

—  As  applied  to  feme  covert. 

Cited  in  Bruce  v.  Goodbar,  104  Tenn.  638,  58  S.  W.  282,  holding  that  deed  of 
feme  covert,  conveying  contingent  interest  in  real  estate,  estops  claim  of  same 
upon  contingency  happening;  Welsch  v.  Oates,  9  Phi  la.  154,  30  Phila.  Leg.  Int. 
320,  1  Legal  Chron.  315,  1  Foster  (Pa.)  293,  holding  feme  covert's  parol  lease 
of  her  property  binding  upon  her,  where  advance  valuable  consideration  received, 
and  rent  due  accepted;  Pilcher  v.  Smith,  2  Head,  208,  holding  that  legal  disability 
of  coverture  will  not  be  permitted  to  protect  practice  .of  fraud  or  deception  on 
innocent  persons;  Crawford  v.  Woodward,  1  Tenn.  Ch.  App.  274,  to  point 
that  married  woman  may  by  acts  in  pais  done  without  intentional  fraud  estop 
herself  to  assert  title  to  realty  against  persons  misled  to  their  prejudice. 

Cited  in  note  in  58  A.  D.  115,  on  effect  of  voluntary  acts  and  representations 
of  married  women,  made  with  intent  to  deceive  and  which  do  deceive  others  to 
their  prejudice. 

— ^Fraudulent  acts  as  constituting* 

Cited  in  Butler  v.  Williams,  6  Heisk.  241,  holding  one  having  vendor's  lien 
against  lot,  estopped  from  enforcing  same  against  subsequent  purchaser,  where 
he  induced  belief  that  vendor  had  title. 

—  Effect  of  acquiescence  in  fraud. 

Cited  in  Winham  v.  Crutcher,  10  Lea,  610,  holding  that  one's  long  acquiescence 
in  unauthorized  signing  of  his  name  to  appeal  bond,  estops  disclaiming  liability 
thereon. 

Distinguished  in  Bedford  v.  McDonald,  102  Tenn.  358,  52  S.  W.  157,  holding 
firm  creditor  not  estopped  claiming  firm  assets  fraudulently  transferred  by  fail- 
ure to  challenge  transferee's  title  thereto  in  action  thereon,  where  not  shown 
transferee  did  anything  to  quiet  his  title,  or  that  anything  was  said  as  to  true 
ownership  and  no  expense  incurred  because  of  creditor's  acts. 
Voidability  of  deed  of  infant. 

Cited  in  reference  note  in  60  A.  D.  469^  on  voidability  of  deed  of  infant. 
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